BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Mary Paul




:







:


v.




:

C-2015-2475355







:

PECO Energy Company


:

ORDER GRANTING COMPLAINANT’S
REQUEST FOR CONTINUANCE


On April 1, 2015, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO in which she alleged that PECO was threatening to shut off her service and provided a detailed explanation regarding her refusal to provide PECO with access to her meter.  As relief, the Complainant requested that PECO provide written answers to several questions regarding her health and safety concerns with respect to smart meters. 


On April 27, 2015, PECO filed an Answer with New Matter (Answer) in response to Ms. Paul’s Complaint.  In its Answer, PECO averred that it is required to install smart meters for the company’s electric distribution system as a matter of law and that Ms. Paul’s Complaint should be dismissed.  PECO further averred that in accordance with Act 129 of 2008 (Act 129),
 it was required to install Advanced Metering Infrastructure (AMI) meters for all of its current Automated Meter Reading (AMR) customers by the end of 2014.  Finally, PECO averred that in order to comply with Act 129, it is terminating service to customers who do not give the Company access to install the meter.  PECO asserted that the Complaint should be dismissed as a matter of law.  Answer at 2-4.  


PECO asserted in its New Matter that the Complainant requested to opt out of the smart meter installation at her residence and that an opt out was not provided for under PECO’s smart meter installation plan that was approved by the Commission.
  PECO argued that the Complaint should be dismissed because the law does not allow a customer to opt out of smart meter installation and, therefore, there is no legal basis for the Complaint.  Answer at 4-7.


Also, on April 27, 2015, PECO filed a Preliminary Objection to the Complaint in which it averred that the Complaint should be dismissed pursuant to our Regulation at 52 Pa.Code § 5.101(a)(4) as legally insufficient.  PECO contended that legislative and regulatory legal authority requires PECO to install smart meters throughout its service territory.  PECO concluded that there are no genuine issues of material fact and that PECO is entitled to judgment as a matter of law.


By Motion Judge Assignment Notice dated June 1, 2015, PECO’s Preliminary Objection was assigned to Administrative Law Judge (ALJ) Joel H. Cheskis.

On June 23, 2015, the Complainant submitted a document entitled “response to PECO’s Answer to my complaint.”
  ALJ Cheskis treated this as an Answer to PECO’s New Matter and Preliminary Objection.  In her Answer, Ms. Paul responded to several averments made by PECO and reiterated her beliefs concerning the health effects of smart meters.  The Complainant also provided legal argument in support of her position that smart meter legislation did not mandate that every customer receive a smart meter.  

On July 1, 2015, ALJ Cheskis issued an Initial Decision granting PECO’s Preliminary Objection.  ALJ Cheskis dismissed Ms. Paul’s Complaint, concluding that a hearing was not necessary because the Complainant would not be entitled to relief under any circumstances as a matter of law.   

On July 21, 2015, the Complainant filed Exceptions to the Initial Decision.

On August 3, 2015, PECO filed Replies to Exceptions.

On March 17, 2016, the Commission issued an Opinion and Order:  (1) granting, in part, the Complainant’s Exceptions; (2) reversing the ALJ’s Initial Decision; (3) denying PECO’s Preliminary Objections; and (4) returning this matter to the Office of Administrative Law Judge for such proceedings as may be necessary.  The Commission determined that the Complainant in this proceeding has made specific factual averments in her Complaint and Answer to PECO’s New Matter that implicate a potential violation of Section 1501 of the Code.  Particularly, the Commission found that the Complainant had raised some issues involving potential customer service violations.  These issues are:  1) whether she received reasonable notice from the Company of the replacement of her electric meter and the use of a contractor with whom she was not familiar; 2) that she has experienced physical symptoms that correspond to biological effects associated with “this kind of technology;” and 3) that she received no written answers from PECO in response to fifteen specific questions regarding her concerns for health and safety with respect to smart meters.  



By Hearing Notice dated April 12, 2016, an Initial Hearing was scheduled for 10:00 a.m. on Tuesday, August, 16, 2016 in an available hearing room on the 4th Floor at 801 Market Street in Philadelphia, Pennsylvania and the matter was assigned to Administrative Law Judges Darlene D. Heep and Christopher P. Pell. 
On April 22, 2016, we issued a Prehearing Order which, inter alia, directed the parties to comply with the following requirements:  

1. That all parties must comply with the following deadlines:

a. ON OR BEFORE June 6, 2016, the parties are to meet by telephone to discuss possible settlement of this matter.  Commission policy promotes settlements.  52 Pa. Code §5.231(a).  If an agreement is reached, a formal hearing will not be necessary and the scheduled hearing will be cancelled.
b. ON OR BEFORE June 16, 2016, any party wishing to present expert testimony (medical, technical, etc.) must provide to the other party the name and business address of that expert and a written summary of the expected testimony of that expert. 

c. Any dispositive Motions must be filed by June 30, 2016.
d. ON OR BEFORE August 9, 2016, Complainant and Counsel for PECO are directed to provide one another with copies of all exhibits and statements to be presented at the hearing.  

e. Any stipulations should be submitted to us no later than noon on August 15, 2016.
On May 13, 2016, PECO requested a continuance of the August 16, 2016 hearing, citing the unavailability of its expert witnesses.  We granted this request and subsequently set the new hearing dates for Tuesday, October 4, 2016 and Wednesday, October 5, 2016. 

By Hearing Cancellation/Reschedule Notice dated July 20, 2016, the Office of Administrative Law Judge (OALJ) scheduling unit formally rescheduled the hearing for 10:00 a.m. on Tuesday, October 4, 2016 and Wednesday, October 5, 2016.  

On June 23, 2016, we issued a pre-hearing order which inter alia directed the parties to comply with the following requirements:
The parties are hereby directed to comply with the following requirements:  

1. That all parties must comply with the following deadlines:

a. ON OR BEFORE July 30, 2016, the parties are to meet by telephone to discuss possible settlement of this matter.  Commission policy promotes settlements.  52 Pa.Code § 5.231(a).  If an agreement is reached, a formal hearing will not be necessary and the scheduled hearing will be cancelled.
b. ON OR BEFORE August 2, 2016, any party wishing to present expert testimony (medical, technical, etc.) must provide to the other party the name and business address of that expert and a written summary of the expected testimony of that expert. 

c. Any dispositive Motions must be filed by August 23, 2016.
d. ON OR BEFORE September 20, 2016, Complainant and Counsel for PECO are directed to provide one another with copies of all exhibits and statements to be presented at the hearing.  

e. Any stipulations should be submitted to us no later than noon on September 30, 2016.
In accordance with our June 23, 2016 Prehearing Order, the parties timely submitted expert testimony summaries and witnesses lists. 



On several occasions, Ms. Paul informally contacted the Philadelphia OALJ to advise that she suffers from electro-sensitivity, and that this condition prevents her from appearing in person in Philadelphia for the hearings.  To accommodate Ms. Paul’s health concerns, we had our legal assistant inform her that she may participate telephonically in the hearings on her Complaint.  



On August 31, 2016, the Complainant filed a request for an accommodation with the Secretary’s Bureau, again stating that she suffers from extreme electro-sensitivity and, therefore, cannot appear in person in Philadelphia for her hearings.



By Order dated September 13, 2016, we formally granted the Complainant’s request for an accommodation and advised her that she may appear telephonically, or if she is willing to make the arrangements, by videoconference.  That Order further provided instructions to the Complainant to follow if she elected to appear either telephonically or by videoconference.  


On September 27, 2016, we received the Complainant’s request for a continuance of the October 4th and October 5th hearings.  Complainant seeks a six-week delay on the grounds that she is suffering from the ill effects of the AMR meter currently located at her residence, not an AMI meter.
  The Complainant supplied statements from two physicians indicating that now she is sensitive to radiation from her current meter, and also that she is suffering anxiety due to her upcoming hearing date.  

On September 28, 2016, PECO filed its Answer to Complainant’s Motion for Continuance of Hearing Date.  In its Answer, PECO opposes the Complainant’s request for a continuance.  In support of its position, PECO notes:

· Dr. Hanoch Talmor’s supporting letter claims that Ms. Paul is sick because radiofrequency radiation measurements in her home are higher than he considers safe.  Although he did not do the measurements himself, Dr. Talmor attributes the presence of these fields to PECO’s existing AMR meter.  That condition, however, will continue to exist indefinitely.  If the radiofrequency fields in the Paul residence are associated with the AMR meter, they will continue to exist as long as the AMR meter is in place.  If the radiofrequency fields are from another source (such as ambient UHF transmissions), they will continue to exist regardless of whether the AMR meter is in place.  That means that, if a new hearing date were to be set six weeks from now, Ms. Paul would be able to state, six weeks from now, that she is still exposed to radiofrequency fields in her home and thus unable to prepare for hearing.  In other words, granting a continuance would not resolve the conflict described by Dr. Talmor, because the conflict is not short-term.

· Dr. Peter Prociuk’s supporting letter claims that Ms. Paul is sick because her upcoming PUC hearing is significantly aggravating her anxiety.  PECO accepts that granting the requested continuance would relieve that anxiety -- for about 4-5 weeks.  Then, as the new hearing date approaches, the anxiety would return.  Ms. Paul developed her current pre-hearing anxiety after having 18 months to prepare, with a 10 week runway to a known hearing date.  There is no reason to believe that moving the hearing date six weeks – specifically in order to give her more time to prepare – will do anything to lessen her pre-hearing anxiety.  That means that, if a new hearing date were to be set six weeks from now, Ms. Paul would be able to state, six weeks from now, that she is anxious about preparing for the new hearing date.  In other words, granting a continuance would not resolve the conflict described by Dr. Prociuk, because the conflict would recur and thus is not short-term. 

Also on September 28, 2016, Complainant submitted to us her Objections to PECO Energy Company’s Answer to Motion For Continuance of Hearing Date.  In her “Objections,” complainant provided further details regarding her Motion for Continuance.

Paragraph 3 of our April 22, 2016 Prehearing Order and paragraph 3 of our June 23, 2016 Prehearing Order advised the parties, in pertinent part, that requests for a change of a hearing date are granted only in rare situations where good cause exists.  52 Pa.Code § 1.15(b).  
To the extent that the Complainant has requested this postponement to allow her more time to prepare for the hearing, we note that the Complainant filed her Complaint on April 1, 2015.  As of the scheduled hearing date, the matter will have been pending for over 18 months.  This is ample time to prepare for a hearing.  Moreover, the Hearing Cancellation/Reschedule Notice was issued on July 20, 2016, more than 10 weeks before the hearing date.  Clearly, the Complainant has had more than enough time to prepare for the hearings in this matter.
We note that postponing the October 4, 2016 and October 5, 2016 hearings will only momentarily eliminate the Complainant’s “anxiety.”  There remains the possibility that the Complainant’s “anxiety” will return once a new hearing date draws near, which might prompt her to file another Motion for Continuance.  The parties are advised that we cannot have an endless cycle of rescheduled hearing dates and continuances.  

However, we also note that we previously granted PECO’s continuance request due to witness unavailability, and that we granted that request over the Complainant’s objections.  Complainant contends that she is ill and cannot proceed with the hearing scheduled for next week.  This is the Complainant’s first request for a continuance and she is acting pro se.  We will grant her request to continue the hearing.

ORDER



THEREFORE,



IT IS ORDERED:

1. That Mary Paul’s request for continuance in the matter captioned Mary Paul v. PECO Energy Company at Docket No. C-2015-2475355 is GRANTED;
2. That the hearings currently scheduled for Tuesday, October 4, 2016 and Wednesday, October 5, 2016 are cancelled;

3. That the hearings will be rescheduled for Tuesday, November 15, 2016 and Wednesday, November 16, 2016;

4. That the hearings will be held from 10:00 a.m. through 5:00 p.m. on Tuesday, November 15, 2016 and Wednesday, November 16, 2016;

5. That, as previously advised, the Complainant may participate by telephone; 
6. That no later than November 8, 2016, Complainant must provide us and the Office of Administrative Law Judge with a telephone number where she can be reached for the hearings;  
7. That the Complainant must be available when the Administrative Law Judges call her on November 15, 2016 and November 16, 2016;

8. That the failure of the Complainant to provide such a number and be available and ready to participate and present her case when called for the hearings will result in dismissal of this Complaint for failure to prosecute;

9. That the parties must adhere to the procedural requirements set out in our prior Prehearing Orders. 

Date:   September 30, 2016 



___________________________________








Darlene D. Heep








Administrative Law Judge








___________________________________








Christopher P. Pell








Deputy Chief Administrative Law Judge  

Mary Paul v. PECO Energy Company

Docket Number C-2015-2475355 

SERVICE LIST

Mary Paul 

239 Honey Locust Drive

Avondale, PA   19311

Ward Smith, Esquire

Shawane Lee, Esquire

Thomas Carl Watson, Esquire

Exelon Business Services Company LLC

Legal Department

2301 Market Street, S23-1

Philadelphia, PA   19103

�	Section 2807(f)(2) of the Code, 66 Pa.C.S. § 2807(f)(2), provides:





	(f) Smart meter technology and time of use rates.—


*	*	*


	(2) Electric distribution companies shall furnish smart meter technology as follows:


	(i) Upon request from a customer that agrees to pay the cost of the smart meter at the time of the request.


	(ii) In new building construction.


	(iii) In accordance with a depreciation schedule not to exceed 15 years.


� 	See Petition of PECO Energy Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010) (PECO Smart Meter Plan Order). 


� 	Complainant requested and was given extra time to file a response.





� 	In a Secretarial Letter issued on July 23, 2015, the Commission provided the Complainant with the opportunity to properly file her Exceptions as she originally sent them by e-mail only to the Office of Special Assistants.  The Complainant was advised that Exceptions must be signed and filed with the Secretary’s Bureau and that they must be received by the close of business on Monday, August 3, 2015.  Also, the Company was informed that it may file Reply Exceptions on or before August 13, 2015. 


� 	In her Complaint, Ms. Paul did not allege that she has experienced, or is concerned with, any health effects from her current AMR meter.  She only anticipated negative health effects due to the “technology” of the smart meter PECO was seeking to install.  


� 	52 Pa.Code § 5.103(a) establishes the scope and content of motions while §5.103(c) provides a 20 day response period for a party to answer or object to a motion.  52 Pa.Code §5.103 does not allow for a party to file a reply to an answer or objection.  The Complainant is acting pro se and therefore we will consider this reply in this instance as it merely supplements her original Motion.  However, the parties are reminded that they must adhere to Commission regulations in any and all future filings with the Commission at this docket.  We will not consider such responsive pleadings in the future.
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