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I. INTRODUCTION



This Recommended Decision addresses the Petition of PECO Energy Company for Approval of Its Default Service Program (DSP IV).  A Joint Petition for Partial Settlement (“Joint Petition” or “Partial Settlement”) was submitted and signed by PECO Energy Company (“PECO”), the Pennsylvania Public Utility Commission’s (“Commission”) Bureau of Investigation and Enforcement, the Office of Consumer Advocate, the Office of Small Business Advocate, the Philadelphia Area Industrial Energy Users Group, and the Retail Energy Supply Association (collectively, the “Joint Petitioners”).  


The Joint Petitioners reserved one item for briefing, which involves PECO’s plan to allow low-income customers participating in the Company’s Customer Assistance Program to shop for electric generation supply.  In addition, Noble Americas Energy Solutions, LLC. (“Noble”), filed objections to the Partial Settlement alleging that:  (1) The PJM transmission charges subject to PECO’s Non-Bypassable Transmission Charge (“NBT”) fall squarely within the Federal Energy Regulatory Commission’s (“FERC”) jurisdiction and PECO’s continued recovery of these charges from shopping customers on a non-bypassable basis violates the terms of the PJM Open Access Transmission Tariff and FERC orders; (2) PECO’s NBT is unjust, unreasonable, and unduly discriminatory and violates the Competition Act; and (3) the NBT interferes with an Electric Generation Suppliers’ rights as a PJM load serving entity (“LSE”)  to directly bill their shopping customers for their PJM transmission charges in connection with customized product and service offerings.  Since the Commission rejected Noble’s arguments when they were made by other parties in PECO’s DSP III proceeding and the objections are not based on evidence in the record, I recommend that Noble’s objection be denied.  


After reviewing the evidence in this case, the Joint Petition, the Statements in Support, Noble’s objection to the Joint Petition, responses to Noble’s objections and the briefs, I recommend that the Joint Petition be approved without modification.  With respect to the issue relating to PECO’s plan to allow low-income customers participating in the Company’s Customer Assistance Program to shop for electric generation supply, I recommend that PECO’s proposal be approved.  The Commission is under a statutory requirement under Section 2807(e)(3.6) of the Pennsylvania Public Utility Code (“Code”) to issue a final Order regarding the proposed default service plan by December 8, 2016.  66 Pa.C.S § 2807(e)(3.6).   

II.
HISTORY OF THE PROCEEDING



On March 17, 2016, PECO Energy Company, Inc. (“PECO”, “Company” or “Petitioner”) filed a petition with the Pennsylvania Public Utility Commission (“Commission”) requesting that the Commission approve its fourth Default Service Program (“DSP IV” or “Program”).  PECO noted that this petition was filed in accordance with its responsibilities as the default service provider for its certificated service territory for the period from June 1, 2017 through May 31, 2019
, following the expiration of its current default service program (“DSP III”).  Concurrently, PECO filed the supporting data required by 52 Pa.Code § 53.52, as well as the prepared direct testimony and accompanying exhibits of Brian D. Crowe; John J. McCawley; Scott G. Fisher (PECO Statement No. 3); Dr. Chantale LaCasse; and Alan B. Cohn.


On March 28, 2016, Phillip C. Kirchner, Prosecutor, filed a Notice of Appearance on behalf of the Commission’s Bureau of Investigation and Enforcement (“I&E”).



The Office of Small Business Advocate (“OSBA”), through its counsel, filed a Notice of Intervention, Public Statement and Notice of Appearance on April 4, 2016.  In addition, OSBA filed an Answer on April 4, 2016.



The Philadelphia Area Industrial Energy Users Group (“PAIEUG”), through its counsel, filed a Petition to Intervene and Answer on April 8, 2016. 



Notice of the petition filing was published in the Pa Bulletin on April 9, 2016 at 46 Pa. Bulletin 1873.  The deadline for filing formal protests, petitions to intervene and answers was April 19, 2016.



A Prehearing Order was sent to the parties on April 12, 2016.


The Office of Consumer Advocate (“OCA”), through its counsel, filed a Notice of Intervention, Public Statement and an Answer on April 13, 2016.  



The Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania (“CAUSE-PA”), through its counsel, filed a Petition to Intervene and Answer on April 19, 2016.



Direct Energy Services, LLC (“Direct Energy”), through its counsel, filed a Petition to Intervene on April 19, 2016.



Noble Americas Energy Solutions, LLC. (“Noble”), through its counsel, filed a Petition to Intervene on April 19, 2016. 



The Retail Energy Supply Association (“RESA”), through its counsel, filed a Petition to Intervene on April 19, 2016. 



Prior to the prehearing conference, the following parties filed Prehearing Memoranda: PECO; I&E; the OCA; OSBA; CAUSE-PA; Direct Energy; Noble; PAIEUG and RESA. 



A prehearing conference was held on Friday, April 22, 2016, at 2 p.m.  Counsel for the following parties participated: PECO; I&E; the OCA; OSBA; CAUSE-PA; Direct Energy; Noble; PAIEUG and RESA.



Since there were no objections to the Petitions to Intervene, the petitions filed by the following entities were granted: PAIEUG; CAUSE-PA; Direct Energy; Noble and RESA.



During the Prehearing Conference, the parties agreed to discovery modifications and a schedule was established for the submission of testimony and the conduct of hearings.  Specifically, and consistent with Commission practice, a schedule was adopted which required all case-in-chief, rebuttal and surrebuttal testimony to be submitted in writing in advance of the hearings.  Evidentiary hearings were scheduled for July 14 and 15, 2016, to place testimony and exhibits in the record and present witnesses for oral rejoinder and cross-examination.  



The following procedural schedule was established:




March 17, 2016
Petition Filing




April 22, 2016

Prehearing Conference




June 3, 2016

Other Parties’ Direct Testimony Due




June 24, 2016

Rebuttal Testimony Due




July 8, 2016

Surrebuttal Testimony Due




July 14-15, 2016
Oral Rejoinder and Hearings




August 5, 2016
Initial Briefs




August 19, 2016
Reply Briefs




September 30, 2016
Recommended Decision




December 8, 2016
Commission Order



On May 13, 2016, Tenant Union Representative Network (“TURN”) and Action Alliance of Senior Citizens of Greater Philadelphia (collectively known as “TURN et al.”) filed a Petition to Intervene.  Counsel for TURN et al. quoted 52 Pa.Code § 5.74(b)(2) which states that the petitions to intervene shall be filed “no later than the date fixed for filing protests as published in the Pennsylvania Bulletin except for good cause shown.”  TURN et al. stated that the Commission issued a Secretarial letter on May 11, 2016, recognizing that, on April 5, 2016, the Pennsylvania Supreme Court denied the Commission’s Petition for Allocatur of the Pennsylvania Commonwealth Court’s July 15, 2015 decision in the matter of the Petition of PECO Energy Company for Approval of its Default Service Plan (“DSP II”), Docket No. P-2012-2283641.  The Secretarial letter directed PECO to file with the Secretary and serve on the parties in its current Default Service Plan and Universal Service and Energy Conservation Plan dockets a proposed rule revision to its Customer Assistance Program (“CAP”) Shopping Plan in its current DSP III consistent with the Commonwealth Court’s Order.  Since TURN and Action Alliance have a direct, immediate, substantial and distinct interest in the impact of the currently proposed Default Service Plan and the manner in which PECO will implement CAP Shopping, they filed the Petition to Intervene.


None of the active parties objected to the Petition to Intervene.  In light of the Pennsylvania Supreme Court’s actions and the May 11, 2016 Secretarial letter, the Petition was granted because TURN et al. demonstrated that there was good cause for them to intervene after the April 19, 2016 deadline.  



On May 27, 2016, the undersigned issued an Order memorializing the actions from the prehearing conference such as establishing the procedural schedule, granting the Protective Order proposed by PECO and granting the Petitions to Intervene.



On June 3, 2016, the OCA submitted the direct testimony of Serhan Ogur and Barbara Alexander.  The OSBA submitted the direct testimony of Brian Kalcic.  CAUSE-PA submitted the direct testimony of Harry Geller, Esquire.  RESA submitted the direct testimony of Matthew White.  I&E, PAIEUG and TURN et al. filed letters stating that they were not filing direct testimony.


On June 24, 2016, PECO submitted the rebuttal testimony of Mr. McCawley, Mr. Fisher, Dr. LaCasse and Mr. Cohn.  The OCA submitted the rebuttal testimony of Mr. Ogur and Ms. Alexander.  RESA submitted the rebuttal testimony of Mr. White.  I&E, OSBA, PAIEUG and TURN et al. filed letters stating that they were not filing rebuttal testimony.



On July 8, 2016, CAUSE-PA submitted the surrebuttal testimony of Mr. Geller.  The OCA submitted the surrebuttal testimony of Mr. Ogur and Ms. Alexander.  RESA submitted the surrebuttal testimony of Mr. White and TURN et al. submitted the surrebuttal testimony of Philip Bertocci, Esquire.  I&E, OSBA and PAIEUG filed letters stating that they were not filing surrebuttal testimony.



An evidentiary hearing was held in the Commission’s Philadelphia Regional Office on July 14, 2016.  The evidentiary hearing scheduled for July 15, 2016 was cancelled at the request of the parties.  


At the July 14, 2016 hearing, the parties waived cross-examination of all witnesses.  The following written testimony and exhibits of the parties were admitted into evidence: 

PECO Energy Company

Direct Testimony of Brian D. Crowe - PECO Statement No. 1 with Exhibit BDC-1
Direct Testimony of John J. McCawley, P. E. - PECO Statement No. 2 with Exhibits JJM-1, 2, 3, and 4
Rebuttal Testimony of John J. McCawley, P. E. - PECO Statement No. 2-R

Surrebuttal Testimony of John J. McCawley, P. E. - PECO Statement No. 2-SR

Direct Testimony of Scott G. Fisher - PECO Statement No. 3 with Exhibit
Rebuttal Testimony of Scott G. Fisher - PECO Statement No. 3-R with Exhibit SGF-R1
Direct Testimony of Dr. Chantale LaCasse - PECO Statement No. 4 with exhibits CL-1, 2 and 3

Rebuttal Testimony of Dr. Chantale LaCasse-PECO Statement No. 4-R with Exhibit CL-R1
Direct Testimony of Alan B. Cohn - PECO Statement No. 5 with exhibits ABC-1 through 
ABC-6
Rebuttal Testimony of Alan B. Cohn - PECO Statement No. 5-R and Exhibit ABC-1R

Surrebuttal Testimony of Alan B. Cohn - PECO Statement No. 5-SR 

Office of Consumer Advocate

Direct Testimony of Serhan Ogur - OCA Statement No. 1 
Rebuttal Testimony of Serhan Ogur - OCA Statement No. 1-R

Surrebuttal Testimony of Serhan Ogur - OCA Statement No. 1-SR

Direct Testimony of Barbara R. Alexander - OCA Statement No. 2 Exhibit BA-1
Rebuttal Testimony of Barbara R. Alexander - OCA Statement No. 2-R

Surrebuttal Testimony of Barbara R. Alexander - OCA Statement No. 2-SR

Office of Small Business Advocate

Rebuttal Testimony of Brian Kalcic - OSBA Statement No. 1

Surrebuttal Testimony of Brian Kalcic - OSBA Statement No. 2

CAUSE-PA 

Direct Testimony of Harry Geller- CAUSE-PA Statement No. 1

Surrebuttal Testimony of Harry Geller- CAUSE- PA Statement No. 1SR
Retail Energy Supply Association 

Direct Testimony of Matthew White - RESA Statement 1 
Rebuttal Testimony of Matthew White - RESA Statement 1R 
Surrebuttal Testimony of Matthew White - RESA Statement 1SR
TURN et al. 

Surrebuttal Testimony of Philip Bertocci - TURN et al. Statement 1-SR


After the submission of written testimony, the parties engaged in discussions to try to achieve a settlement of some or all of the issues in this case.  As a result of those negotiations, the Joint Petitioners were able to reach a Partial Settlement and agree to a revised default service program consistent with PECO’s DSP IV Petition, as modified (“Revised DSP IV”), subject to resolution of PECO’s plan to enable CAP customers to shop for electric generation supply.  


At the July 14, 2016, evidentiary hearing held in Philadelphia, the parties notified the undersigned of the Settlement.  After the hearing, the parties proposed a revised schedule for submitting the partial settlement and the briefs.  


By Order dated July 21, 2016, the undersigned revised the procedural schedule to allow the Joint Petition for Partial Settlement to be filed on July 28, 2016, and to provide for the filing of Initial Briefs and Reply Briefs on August 11, 2016 and August 25, 2016, respectively. 


The Joint Petition for Partial Settlement was filed on July 28, 2016.  It was executed by counsel for PECO, I&E, the OCA, OSBA, PAIEUG, and RESA and the signatory parties filed Statements in Support of the Joint Petition for Partial Settlement.  


On July 28, 2016, CAUSE-PA and Turn, et al. submitted letters of non-opposition to the Joint Petition for Partial Settlement.  On July 28, 2016, Noble filed a letter of opposition to the Joint Petition for Partial Settlement.  


On August 11, 2016, PECO, I&E, the OCA, CAUSE-PA, RESA and TURN et al. filed main briefs.  PAIEUG filed a letter stating it was not filing a main brief.



On August 11, 2016, Noble filed objections to the Partial Settlement because:  (1) The PJM transmission charges subject to the NBT fall squarely within the FERC’s jurisdiction and PECO’s continued recovery of these charges from shopping customers on a non-bypassable basis violates the terms of the PJM Open Access Transmission Tariff (“OATT”) and FERC orders; (2) PECO’s NBT is unjust, unreasonable, and unduly discriminatory and violates the Competition Act; and (3) the NBT interferes with an Electric Generation Supplier’s ("EGS") rights as a PJM load serving entity (“LSE”) to directly bill their shopping customers for their PJM transmission charges in connection with customized product and service offerings.


The following parties filed reply briefs on August 25, 2016: PECO, the OCA, CAUSE-PA, RESA and TURN et al.  PECO responded to Noble’s objections in its reply brief.  OSBA filed a letter stating that it was not filing a reply brief.  PAIEUG and RESA filed separate responses to Noble’s objections.



The record consists of a 35 page transcript; PECO’s Petition with attachments; the statements and exhibits of the parties; the Joint Petition For Partial Settlement with attachments; the main briefs filed by PECO, I&E, the OCA, CAUSE-PA, RESA and TURN et al.; letters from Turn et al. and CAUSE -PA indicating that they did not oppose the settlement; Noble’s letter opposing the settlement; PAIEUG and RESA’s responses to Noble’s objections; and the reply briefs filed by PECO, the OCA, CAUSE-PA, RESA and TURN et al.  The record closed on August 25, 2016.
III.
DESCRIPTION AND TERMS OF THE JOINT PETITION FOR PARTIAL SETTLEMENT



The Joint Petition is a twenty-one (21) page document signed by six of the parties.  Exhibit A is the Procurement Schedule.  Exhibit B is PECO Energy Company Default Service Program Request for Proposals.  Statement A is PECO Energy Company’s Statement in Support of Joint Petition for Partial Settlement.  Statement B is the Public Utility Commission’s (“Commission”) Bureau of Investigation and Enforcement’s (“I&E”) Statement in Support of Joint Petition for Partial Settlement.  Statement C is the Office of Consumer Advocate’s Statement in Support of Joint Petition for Partial Settlement.  Statement D is the Office of Small Business Advocate’s Statement in Support of Joint Petition for Partial Settlement.  Statement E is Philadelphia Area Industrial Energy Users Group’s Statement in Support of Joint Petition for Partial Settlement.  Statement F is Retail Energy Supply Association’s Statement in Support of Joint Petition for Partial Settlement. 



The essential terms of the Joint Petition for Partial Settlement set forth in paragraphs 11-51 are as follows:

TERMS AND CONDITIONS OF SETTLEMENT


11.
The Settlement consists of the following terms and conditions:

A.
Procurement Plan


12.
The Joint Petitioners agree that the DSP IV Program shall be in effect for a period of four years, from June 1, 2017 through May 31, 2021.  

(a)
PECO agrees to hold a stakeholder collaborative in January 2018, with a follow-up collaborative in February 2018, if necessary, open to all parties to this proceeding, to discuss any aspect of the products or programs approved in the DSP IV Program, as well as other retail market enhancement issues as they relate to PECO’s provision of default service.

(b)
In the event any party believes market conditions have significantly changed during the period following the Commission’s issuance of its final Order in this proceeding to January 2018, the parties may present such information supporting their position and recommendations for changes to the DSP IV Program during the collaborative.

(c)
Within 60 days from the date of the January 2018 collaborative (or the February 2018 collaborative, if held), PECO will submit a report at this Docket summarizing the collaborative. 

(d)
Nothing herein restricts any party’s rights under law to make any filing regarding (a) or (b) above, nor does anything herein restrict any position any party may take in any such proceeding or in any other proceeding.  The Parties acknowledge that nothing contained herein is intended to expand or limit the Commission’s subject matter jurisdiction nor to foreclose implementation of future Commission-approved retail market programs.

(e)
Nothing contained herein is intended to limit the use of information presented during the collaborative for other appropriate purposes, including as set forth in paragraph (d).


13.
PECO’s default service customers shall be divided into three classes for purposes of default service procurement:  the Residential Class, the Small Commercial Class, and the Consolidated Large Commercial and Industrial Class.  The Residential and Small Commercial classes are the same as those established in PECO’s three prior default service programs.  The current Medium Commercial and Large Commercial and Industrial classes, which both receive hourly-priced default service as of June 1, 2016, will be consolidated into a single procurement class – the Consolidated Large Commercial and Industrial Class.


14.
The Residential Class includes all residential customers’ currently receiving service under PECO rate schedules R and RH.


15.
 The Small Commercial Class includes customers with annual peak demands of up to 100 kW served under rate schedules GS, PD and HT plus lighting customers on schedules AL, POL, SLE, SLS and TLCL.


16.
 The Consolidated Large Commercial and Industrial Class includes customers with annual peak demands greater than 100 kW on schedules GS, HT, PD and EP.



(1)
Residential Class 


17.
For the Residential Class, PECO will continue to procure a mix of one-year and two-year fixed-price full requirements (“FPFR”) contracts for approximately 96% of the supply, with six months spacing between the commencement of contract delivery periods.  During the Revised DSP IV period, the remaining approximately 4% of Residential Class supply currently obtained through 17-month FPFR products (and residual spot-market purchases), will be replaced with 24-month FPFR products (approximately 3.2% of residential default service load) and spot purchases (approximately 0.8%) directly from the energy markets operated by PJM.  These 24-month FPFR products will be procured in the scheduled Spring 2017 procurements, and again in the scheduled Spring 2019 procurements, under the stipulated four-year procurement plan.


18.
Suppliers will bid in a competitive, sealed-bid request for proposals (“RFP”) process on “tranches” corresponding to a percentage of the actual Residential default service customer load.  Winning suppliers will be obligated to supply full requirements load-following service, which includes energy, capacity, ancillary services, and all other services or products necessary to serve a specified percentage of PECO’s default service load in all hours during the supply product’s delivery period.  In addition, the full requirements product requires the supplier to provide PECO all necessary alternative energy credits (“AECs”) described in Paragraph 30, infra, for compliance with Pennsylvania’s Alternative Energy Portfolio Standards (“AEPS”) Act.  73 P.S. § 1648.1 et seq.  Each of the contracts will be procured approximately two months prior to the beginning of the applicable contract delivery period.  As in DSP III, PECO will continue to nominate PJM Auction Revenue Rights (“ARRs”) for the default service load.  To facilitate selection and transfer of ARRs to wholesale default service suppliers, PECO will continue to employ a consultant for ARR analysis and selection.  


19.
The procurement terms and schedule for the Residential Class FPFR contracts are set forth in Exhibit A.  



(2)
Small Commercial Class

20.
The Small Commercial Class load will be supplied by equal shares of one-year and two-year FPFR products.  Each of the contracts for the Small Commercial Class will be procured through a competitive sealed-bid process in the same manner as FPFR products for the Residential Class approximately two months prior to delivery of energy under the contract. 


21.
The procurement terms and schedule for the Small Commercial Class portfolio are set forth in Exhibit A.

(3)
Consolidated Large Commercial and Industrial Class


22.
For its Consolidated Large Commercial and Industrial customers, PECO will continue to solicit hourly-priced default service contracts for full requirements products for all default service supply.


23.
PECO will procure default service supply for the Consolidated Large Commercial and Industrial Class annually as shown on Exhibit A.

B.
Contingency Plan

24.
PECO will continue utilizing the contingency plans approved in prior default service programs.  Specifically, in the event PECO fails to obtain sufficient approved bids for all offered tranches for a product in a solicitation, the tranches will be included in PECO’s next default supply solicitation for that product.  If necessary, PECO will supply any unserved portion of its default service load from the PJM-administered markets for energy, capacity and ancillary services and procure sufficient AECs at market prices to satisfy any near-term obligations under the AEPS Act.  


25.
In the event of a supplier default and the immediate need to obtain supply for default service, PECO will initially rely on filling that supplier’s portion of PECO’s default service load through the PJM-administered markets for energy, capacity, and ancillary services.  If the default occurs within a reasonable time before a scheduled procurement, the load served by the defaulting supplier will be incorporated into that next procurement.  Otherwise, PECO will file a plan with the Commission for an alternative procurement.  
C.
Default Service Implementation Plan and Independent Evaluator


26.
The Joint Petitioners agree to the form of the Supplier Master Agreement (“SMA”) that PECO will execute with wholesale suppliers that are successful bidders in PECO’s default service supply procurements set forth in PECO Exhibit JJM-3.  


27.
The Joint Petitioners agree to the RFP for PECO’s competitive sealed-bid solicitations attached to the Joint Petition as Exhibit B.  Exhibit B is a revised version of PECO Exhibit CL-2 to reflect the procurement plan and products set forth in this Settlement.  The Joint Petitioners also agree to the RFP protocol set forth in PECO Exhibit CL-3.


28.
PECO will again appoint NERA Economic Consulting, Inc. (“NERA”) as the independent third-party evaluator for PECO’s default service procurements.


29.
The Commission has previously approved PECO’s SMA as an affiliated interest agreement so that PECO’s affiliates may participate in default service supply procurements, and PECO is maintaining the same protocols and other protections in its Revised DSP IV to be administered by the Independent Evaluator.  In the event that an affiliate of PECO is a winning bidder in a default supply procurement, it will need to execute the SMA in the same manner and time period as other bidders.  PECO therefore requests advance approval of the SMA (PECO Exhibit JJM-3) by the Commission as an affiliated interest agreement.  
D.
Alternative Energy Portfolio Standards Act Compliance


30.
Under the SMA, as in DSP III, PECO will continue to require each full requirements default service supplier to transfer Tier I and Tier II AECs to PECO corresponding to PECO’s AEPS obligations associated with the amount of default service load served by that supplier.  


31.
In addition, PECO will continue to allocate AECs obtained through its AEC procurements to suppliers in accordance with the percentage of load served by each supplier.  PECO will retain any portion of its AEC inventory to meet AEPS obligations not provided for by fixed-price full requirements suppliers, and procure any additional required AECs through PECO’s Tier I and Tier II “balancing” procurements previously authorized by the Commission.    

E.
Rate Design And Cost Recovery
(1)
Generation Supply Adjustment (“GSA”)

32.
PECO will continue to recover the cost of default service from default service customers through a GSA charge.  For each customer class with peak loads up to 100 kW – i.e., the Residential and Small Commercial Classes – default service rates established pursuant to the GSA will continue to change quarterly and over/undercollections of default service costs will continue to be reconciled on a semi-annual basis.  Such rates will continue to recover:  (1) generation costs, certain transmission costs and ancillary service costs established through PECO’s competitive procurements; (2) supply management, administrative costs (including costs incurred by PECO to implement Commission-approved retail market enhancement programs) and working capital, as provided in 52 Pa.Code § 69.1808; and (3) applicable taxes.  The projected GSA for each quarter, which forms the basis of the Price-to-Compare (“PTC”), will be filed by PECO 45 days before the start of each quarter.  


33.
PECO’s default service rates for the Consolidated Large Commercial and Industrial Class will also continue to be charged through the GSA.  For those customers, default service rates will continue to be based upon the price paid to winning suppliers in PECO’s hourly-priced service procurements, which includes the PJM day-ahead hourly locational marginal price (“LMP”) for the PJM PECO Zone, plus associated costs, such as capacity, ancillary services, PJM administrative expenses and costs to comply with AEPS requirements that are incurred to provide hourly-priced service.  To align the filing schedule for Consolidated Large Commercial and Industrial Class default service rates with PECO’s other procurement classes, the Joint Petitioners agree that PECO will file the Hourly Pricing Adder on a quarterly, instead of monthly, basis.  


34.
The default service rates for the Large Commercial and Industrial Class also include a reconciliation component to refund or recoup GSA over/under collections from prior periods.  The Joint Petitioners agree that over/under collections of default service costs for the Consolidated Large Commercial and Industrial Class will be reconciled on a semi-annual basis instead of a monthly basis. 


35.
PECO shall be permitted to file the GSA and Reconciliation tariff pages set forth in PECO Exhibits ABC-2 and ABC-3 to become effective as of June 1, 2017, subject to resolution of PECO’s plan to enable CAP customers to shop for electric generation supply.
(2)
Other Tariff Changes


36.
Effective June 1, 2017, PECO shall be permitted to implement tariff changes set forth in PECO Exhibits ABC-2 and ABC-3 related to the consolidation of the Medium Commercial and Large Commercial and Industrial procurement classes, subject to resolution of PECO’s plan to enable CAP customers to shop for electric generation supply.

(3)
Recovery of Certain PJM Charges

37.
Wholesale suppliers will continue to be responsible for those PJM bill line items specified in the SMA.


38.
PECO will continue to be responsible for and recover the following PJM charges from all distribution customers in PECO’s service territory through its Non-Bypassable Transmission Charge:  Generation Deactivation/RMR charges (PJM bill line 1930) set after December 4, 2014; RTEP charges (PJM bill line 1108); and Expansion Cost Recovery charges (PJM bill line 1730).  During DSP IV, PECO will continue to be responsible for and recover Network Integration Transmission Service (“NITS”) and Non-Firm Point-to-Point Transmission costs associated with default service customers through its unbundled, bypassable Transmission Service Charge.


39.
Transparency of NITS rates and charges will be enhanced in the following ways:

(a)
PECO will provide notice to EGSs and default service suppliers of any public, docketed Federal Energy Regulatory Commission (“FERC”) filings that modify the NITS rate for any transmission company providing service to PECO.  This includes but is not limited to any informational filings implementing annual rate changes under a formula rate.  All such notices will be provided through publication on SUCCESS, or its successor portal, and the Supplier Information webpage on PECO’s procurement website (www.pecoprocurement.com) not later than ten days after such filing is made at the FERC.  All communications will be archived on SUCCESS, or its successor portal, as well as PECO’s procurement website.

(b)
PECO will add a page to SUCCESS, or its successor portal, and the Supplier Information webpage on PECO’s procurement website titled “NITS Rate Information.”  This page will include the information and notices referenced in the foregoing provision.  The website will also include a prominent table displaying the currently-effective NITS rate for PECO, the effective date of the NITS rate, and a document labeled “Future NITS Rate.”  The “Future NITS Rate” will reflect any proposed rate filed at the FERC as well as the proposed effective date of the rate.


F.
Standard Offer Program

40.
The currently-effective Standard Offer Program (“SOP”), including the cost recovery mechanisms last approved by the Commission in PECO’s DSP III proceeding, will continue until May 31, 2021.


41.
Within ninety days of Commission approval of this settlement, SOP procedures, scripts and training documents shall be revised in the following manner: 

(a)
PECO customer service representatives will be required to complete the transaction that was the subject of the customer’s call to the PECO Care Center and provide all information relevant to the call (e.g., account numbers) prior to initiating any transfer to Allconnect. 

(b)
PECO’s SOP script initiating the transfer to Allconnect will provide the following language:  “Your new account number is [12345-67899].  In Pennsylvania, you can choose the supplier that provides your electricity without impacting the quality of service provided by PECO.  PECO is sponsoring a program called the Smart Energy Choice Program which may be able to offer you a potential savings opportunity by enrolling with an electric generation supplier.  Would you like to hear more?  If response is no:  Close the call.  If response is yes:  Please hold while I transfer you to a specialist that can help you.”

(c)
The Allconnect script will be revised to include the following language, which replaces the language required in the DSP III Settlement:  “Hi, My name is [Allconnect NAME].  I understand you would like to learn more about the PECO Smart Energy Choice Program.  Is that correct?  PECO is responsible for delivering your electricity.  The actual generation of the electricity you receive can be provided by PECO or a participating supplier of your choice.  The PECO Program offers a fixed price of [SOP rate] cents/kWh for one year provided by an Electric Generation Supplier.  The fixed Program price provides a 7% discount off of today’s Price to Compare which is [PTC Rate] cents/kWh.  PECO’s Price to Compare changes quarterly in March, June, September and December.  The PECO Smart Energy Choice Program price will not change during the 12 monthly bills, but the Price to Compare could be higher or lower than the PECO Program price during this period.”

(d)
The term “constant” will be eliminated from any communications with customers describing the program’s initial discount of 7% from the current PTC by both PECO and Allconnect customer service representatives.

(e)
PECO reserves the right to propose additional script changes following advance notice to the parties to this settlement and provide an opportunity for interested parties to submit written comments.  Proposed changes may be implemented upon agreement of the interested parties, or approval by the Commission if no agreement is reached. 


42.
At the same time that it implements the foregoing script changes, PECO will incorporate the following topics into Allconnect’s ongoing refresher training sessions for its customer service representatives:  (1) PECO’s PTC; (2) the potential for savings through enrollment in the SOP; (3) the appropriate time to cease marketing the SOP on a transferred call; (4) PECO’s obligation to provide default service; and (5) the presentation of home services, which include an appropriate transition to non-electricity related services such as telephone and cable, at the end of a transferred call that are not related to, or endorsed by, PECO.


43.
PECO will convene an EGS workshop to discuss potential operational enhancements to improve administration of the SOP.  Topics will include sharing accurate customer account information associated with customers who have affirmatively selected to enroll in the SOP.

G.
Request for Waivers

44.
The Commission’s regulations (52 Pa.Code 
§ 54.187) and Policy Statement (52 Pa.Code § 69.1805) provide that default service providers should design procurement classes based upon peak loads of 0-25 kW, 25-500 kW, and 500 kW and greater, but default service providers may propose to depart from these specific ranges, including to “preserve existing customer classes.”  If necessary, the Joint Petitioners respectfully request that the Commission grant PECO a waiver of 52 Pa.Code § 54.187 to allow PECO’s procurement classes to be as delineated in Section II.A, supra.


45.
To the extent necessary, the Joint Petitioners also respectfully request that the Commission grant PECO a waiver of 52 Pa.Code §§ 54.187(i) and (j) to allow PECO to implement quarterly filing of hourly-priced default service rates and semi-annual reconciliation of the over/under collection component of the GSA for all default service customers as explained in Section II.E, supra.

IV.
DISCUSSION

A.
BURDEN OF PROOF


Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the Company has the burden of proof in this proceeding to establish that it is entitled to the relief it is seeking.  66 Pa.C.S. § 332(a).  The Company must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n., 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet its burden of proof, the Company must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa.1950).



The policy of the Commission is to encourage settlements.  The Commission has stated that settlement rates are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa.Code §§ 5.231, 69.401.  A full settlement of all the issues in a proceeding eliminates the time, effort and expense that would have been used to litigate the proceeding.  A partial settlement may significantly reduce the time, effort and expense of litigating a case.  A settlement benefits not only the named parties directly, but, indirectly, all of the customers of the public utility involved in the case.  



To determine whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest.  See Pa. Pub. Util. Comm’n. v. York Water Co., Docket No. R-00049165 (Order entered October 4, 2004); Pa. Pub. Util. Comm’n. v. C.S. Water & Sewer Associates, 74 Pa. PUC 767 (1991); Pa. Pub. Util. Comm’n. v. Philadelphia Electric Company, 60 Pa. PUC 1 (1985).  

B.
JOINT PETITION FOR PARTIAL SETTLEMENT
1.
PARTIES POSITIONS REGARDING INDIVIDUAL SECTIONS OF
THE JOINT PETITION
The requirements of the Competition Act and the Commission’s default service regulations.



Under the Electricity Generation Customer Choice and Competition Act, 
66 Pa.C.S. § 2801 et seq. (the “Competition Act”), PECO, as a Pennsylvania electric distribution company (“EDC”) and default service supplier, has a fundamental obligation to provide competitively procured, reliable electric generation service to default service customers at least cost over time.  66 Pa.C.S. § 2807(e)(3.4).  PECO stated that its Revised DSP IV, its fourth default service program, contains all of the elements required by the Commission’s default service regulations (52 Pa.Code §§ 54.181 – 54.189) and its Policy Statement on Default Service (52 Pa.Code §§ 69.1801- 69.1817), including implementation plans, procurement plans, contingency plans, rate design plans, and associated tariff pages.  PECO Statement in Support at 5, 6.



As described in the Settlement and in PECO’s Statement in Support, PECO’s Revised DSP IV is designed to obtain a competitively-procured “prudent mix” of contracts as required by the Public Utility Code.  The type of fixed-price full requirements (“FPFR”) contracts that PECO will procure for default service customer supply has already been approved by the Commission and is well-tested in the marketplace.  See PECO St. No. 3 at 8-10, 26.  PECO’s Revised DSP IV default service portfolios, which build on the success of PECO’s prior default service programs, will continue to support the competitive retail market while providing customers with significant protection against changing market conditions and an appropriate degree of rate stability consistent with the objectives of the Competition Act.  See PECO St. No. 3 at 25-27, 33-34; PECO St. No. 3-R at 12-16.  PECO explained that its Revised DSP IV fully satisfies each of the requirements of the Competition Act and the applicable Commission regulations on default service and should be approved. PECO Statement in Support at 6.
PECO’s Procurement Classes


The Commission’s regulations (52 Pa.Code § 54.187) and Policy Statement (52 Pa.Code § 69.1805) provide that default service providers should design procurement classes based upon peak loads of 0-25 kW, 25-500 kW, and 500 kW and greater, but default service providers may propose to depart from these specific ranges, including to “preserve existing customer classes.”  See 52 Pa.Code § 69.1805.  In the Settlement, the Joint Petitioners agreed to PECO’s proposed DSP IV procurement classes: the Residential Class, the Small Commercial Class, and the Consolidated Large Commercial and Industrial Class.  Joint Petition ¶¶ 13-16; PECO Statement in Support at 5; I&E Statement in Support at 4.



Each procurement class is comprised of established rate schedules under PECO’s tariff and reflects differences between the classes with respect to customer usage and shopping patterns.  The separation of the Residential and Small Commercial procurement classes reflects the different characteristics of those classes and reduces the potential that continuing increases in shopping in one customer group will result in a higher default service price for the other customer group.  PECO St. No. 2, at 6.  Previously, there was a “Medium and Large Commercial” class, which has been combined with a new group with Industrial Customers.  I&E Statement in Support at 4.  The consolidation of all customers receiving hourly-priced default service into a single procurement group – the Consolidated Large Commercial and Industrial Class – reflects similarities in shopping trends, streamlines the Company’s competitive solicitation process, and simplifies the reconciliation of over/undercollection of default service costs.  Id., at 7; PECO Statement in Support at 5.  


In order to implement the procurement classes under the Settlement, the Joint Petitioners have requested that, if necessary, the Commission grant PECO a waiver of the specific peak load class criteria in 52 Pa.Code § 54.187.  Joint Petition ¶ 44.  PECO Statement in Support at 5, 6.

The Length of the Revised DSP IV Procurement Plan


The Commission’s regulations provide that the term of a default service program subsequent to the initial program will be determined by the Commission.  See 52 Pa.Code § 54.182(d).  In its Original DSP IV Proposal, PECO proposed a two-year term (June 1, 2017 to May 31, 2019), consistent with the Commission’s Default Service Policy Statement, 52 Pa.Code § 69.1804 and the length of the term of PECO’s second and third default service programs.  PECO St. No. 2-R at 3.  The OCA recommended a four-year term on the grounds that a longer program term will reduce litigation costs for the Commission, the parties to DSP cases and ultimately, the customers and reduce PECO’s costs to administer its default service programs.  See OCA St. Nos. 1 at 19-20 & 1-SR at 10-11.  PECO Statement in Support at 6, OCA Statement in Support at 4-6.  



In the Settlement, the Joint Petitioners agreed to a four-year DSP IV term.  This minimizes the future litigation expenses for PECO’s consumers.  PECO Statement in Support at 6; I&E Statement in Support at 3; OCA Statement in Support 4-6.  PAIEUG concurred that a four-year DSP program term will reduce administrative and monetary costs associated with litigation of PECO's DSPs, which are currently for a two-year term.  PAIEUG Statement in Support at 4.



During this longer term, PECO will convene a stakeholder collaborative in January 2018, with a follow-up collaborative in February 2018, if necessary, to discuss any aspect of the products or programs approved in the DSP IV Program, as well as other retail market enhancement issues that relate to PECO’s provision of default service.  This collaborative will provide an opportunity for parties to make recommendations for changes to DSP IV if any party believes market conditions have significantly changed during the period following the Commission’s issuance of its final Order in this proceeding and January 2018.  See Joint Petition ¶ 12, PECO Statement in Support at 7; I&E Statement in Support at 3; OCA Statement in Support at 5.



RESA originally opposed the four-year default service plan period because it would not provide an adequate opportunity for stakeholders to address concerns regarding products or programs established in PECO’s DSP IV program.  RESA St. No. 1-R at 2; RESA Statement in Support at 3.  However, RESA agreed that the mid-term stakeholder review process will provide an opportunity to discuss retail market enhancement issues and assess current market conditions.  Therefore, RESA stated that this is a reasonable outcome for this issue.  RESA Statement in Support at 4.



The Joint Petitioners submitted that the Revised DSP IV term is reasonable because a longer program reduces administrative costs for customers, the parties, PECO and the Commission.  Furthermore, the January 2018 collaborative ensures that PECO can evaluate and refine its procurement plan to address developing market conditions, if necessary.  PECO Statement in Support at 7.

The Procurement Plan for the Residential Customer Class


In its Original DSP IV Proposal, PECO proposed to continue the procurement design established in DSP III with 96% of the total portfolio comprised of a mix of one-year (40%) and two-year (60%) FPFR products with delivery periods that overlap on a semi-annual basis.  Under the Original DSP IV Proposal, the remaining approximately 4% of Residential Class supply currently obtained through 17-month FPFR products (with residual spot-market purchases) would be replaced by five-year FPFR products (approximately 3%) and spot purchases (approximately 1%).  PECO St. Nos. 2 at 12-13 & 2-R at 4-5; PECO Statement in Support at 7.



The OCA supported PECO’s proposal to procure one-and two-year FPFR products for Residential customers.  OCA St. No. 1 at 8.  PECO Statement in Support at 7; OCA Statement in Support at 3.  The OCA recommended the elimination of the five-year FPFR products because it exposed residential default service customers to excessive supplier risk premiums.  OCA St. Nos. 1 at 7-16 & 1-SR at 5-8; PECO Statement in Support at 7, 8, OCA Statement in Support at 3.  If PECO wanted to include a long-term product in its residential supply portfolio, the OCA recommended that PECO include a five-year, 50 MW block purchase and use spot purchases and sales to balance out the hourly residential default service load.  OCA St. 1 at 8; OCA Statement in Support at 3.  



In the Settlement, the Joint Petitioners agreed to PECO’s original proposed Residential Class portfolio with one revision.  PECO’s proposed five-year FPFR products will be replaced with two-year FPFR products, which will be procured in the scheduled Spring 2017 procurements and again in the scheduled Spring 2019 procurements under the stipulated four-year procurement plan.  Joint Petition ¶ 17; PECO Statement in Support at 8.  The OCA submitted that the Settlement will reduce the risks and overall costs that residential customers pay for default service load.  OCA Statement in Support at 5.  The use of two-year FPFR products instead of a five-year FPFR product or block energy contract represents a compromise between PECO and the OCA regarding the procurement design for the Residential Class.  PECO Statement in Support at 8.



The Joint Petitioners further agreed to PECO’s original proposal to procure all FPFR contracts, including those contracts for the Residential Class, approximately two months prior to delivery of the energy in March or September of each year of the stipulated four-year procurement plan.  See Joint Petition ¶¶ 18, 20 & Ex. A.  In order to facilitate selection and transfer of PJM Auction Revenue Rights (“ARRs”) to wholesale default service suppliers, the Joint Petitioners decided that PECO will continue to employ a consultant for ARR analysis and selection.  See Joint Petition ¶ 18; PECO Statement in Support at 8.


The Settlement continues PECO’s basic DSP III procurement strategy, which has attracted robust, competitive participation in PECO’s procurements, resulted in reasonable prices, provided price stability benefits for Residential customers and further expanded retail choice in PECO’s service territory.  See PECO St. No. 3 at 9-20.  The use of one- and two-year FPFR products will continue to provide an appropriate level of price stability, which the Commission is required to consider under the Competition Act.
  Therefore, the Residential Class procurement plan fully complies with the Competition Act’s requirement to competitively procure a “prudent mix” of supply resources designed to ensure “adequate and reliable service” at the “least cost to customers over time.”  See 66 Pa.C.S. §§ 2807(e)(3.1), (3.2), (3.4); PECO Statement in Support at 8.
The Procurement Plan for the Small Commercial Customer Class



Small Commercial default service supply is currently provided via one-year fixed-price full requirements, load-following contracts.  All procurements take place approximately 
two months prior to delivery, with contract delivery periods overlapping on a semi-annual basis. OSBA Statement in Support at 3.



In its Original DSP IV Proposal, PECO proposed to replace the DSP III mix of 100% one-year FPFR products with equal shares of one-year and two-year FPFR products, with six-month spacing between the commencement of contract delivery periods.  PECO St. No. 2 at 13-14; PECO Statement in Support at 9.  All such contracts would remain fixed price, full requirements and load following in nature, with contracts awarded based on an request for proposals (“RFP”)-based procurement.  In addition, all procurements would continue to take place approximately two months prior to delivery, and supply contracts would continue to be laddered (overlap) on a six-month basis.  The change in procurement mix is “designed to better ensure price stability for those small non-residential customers who do not select service from a competitive retail supplier.”  OSBA Statement in Support at 4.  The OSBA supported PECO’s proposed change to the procurement strategy for the Small Commercial Class customers.  See 

OSBA St. No. 1 at 3-4; PECO Statement in Support at 9; OSBA Statement in Support at 3. 


The Settlement adopted PECO’s original proposed Small Commercial Class procurement plan.  Joint Petition ¶¶ 20-21.  PECO will procure the FPFR products for Small Commercial customers in the same manner as the Residential Class.  See Id., Ex. A.  PECO Statement in Support at 9.



Like the Residential Class, the portfolio of FPFR products for the Small Commercial customers constitutes a “prudent mix” of supply resources as required by the Competition Act.  The use of one- and two-year FPFR products for the Small Commercial Class under the Settlement provides price stability benefits for all small non-residential customers who may not have the knowledge or resources to elect a competitive EGS offering that provides the price stability they seek.  PECO St. No. 3 at 22; PECO Statement in Support at 9.
The Procurement Plan For the Consolidated Large Commercial 
and Industrial Customer Class 



The Settlement adopted PECO’s original proposal to continue to procure hourly-priced full requirements products annually, in March, for all default service supply for the Consolidated Large Commercial and Industrial Class.  Joint Petition ¶¶ 22-23 & Ex. A.  Similar to the Residential and Small Commercial Class procurement plans, the Settlement’s procurement plan for these customers complies with the Competition Act’s requirements.  PECO Statement in Support at 9.

Competitive Procurement Process


The Commission’s regulations require that a default service plan include copies of agreements to be used in the procurement of electric generation supply for default service customers, including Supplier Master Agreements (“SMAs”) and RFPs.  52 Pa.Code § 54.185(e)(6).  In the Original DSP IV proposal, PECO proposed that all procurements would continue to be administered by NERA Economic Consulting, Inc. (“NERA”) using a competitive, sealed-bid RFP process.  See PECO St. No. 2 at 5.  The OCA recommended that bidders be allowed to place conditional or contingent bids in the RFP process.  See OCA St. Nos. 1 at 16-19 & 1-SR at 12-17; PECO Statement in Support at 10; OCA Statement in Support at 3.


In the Settlement, the Joint Petitioners agreed to PECO’s original proposal for a competitive, sealed-bid RFP process and the form SMA that suppliers will be required to execute set forth in PECO Exhibit JJM-3.  Joint Petition ¶¶ 26-27 & Ex. B.  Consistent with Section 54.185(e)(4) of the Commission’s regulations, suppliers will bid on “tranches” corresponding to a percentage of the actual default service customer load.  Winning suppliers will be obligated to supply full requirements load-following service, which includes energy, capacity, ancillary services, and all other services or products necessary to serve a specified percentage of PECO’s default service load in all hours during the supply product’s delivery period.
  Id.  The RFP documents set forth in Exhibit B and PECO Exhibit CL-3 are based on the DSP III RFP documents that have produced competitive outcomes.  See PECO St. No. 4 at 7-8.  Accordingly, the comprehensive RFP documents agreed to by the Joint Petitioners satisfy the Competition Act’s requirements of a competitive procurement process, with prudent steps to negotiate favorable generation supply contracts and obtain contracts at least cost.  66 Pa.C.S. § 2807(e)(3.7).  In addition, the Settlement resolves differences between PECO and the OCA regarding the design of the procurement process.  PECO Statement in Support at 10.

Other Procurement and Implementation Plan Requirements



The Settlement also includes agreement among the Joint Petitioners regarding other procurement and implementation plan components, which were uncontested.



Contingency Plans.  In accordance with the Commission’s regulations at 52 Pa.Code § 54.185(e)(5), the Settlement appropriately provides for continuation of PECO’s contingency plans approved by the Commission in PECO’s prior default service programs.  Joint Petition ¶¶ 24-25; PECO Statement in Support at 11.



AEPS Compliance.  Both the Competition Act and the Alternative Energy Portfolio Standards Act (“AEPS”) require default service providers, like PECO, to obtain an increasing percentage of electricity sold to retail customers from alternative energy sources as measured by alternative energy credits (“AECs”).  See 66 Pa.C.S. § 2807(e)(3.6); 73 Pa.C.S. §§ 1648.1 et seq.  Under the Settlement, as in DSP III, PECO will continue to require each full requirements default service supplier to transfer Tier I and Tier II AECs to PECO corresponding to PECO’s AEPS obligations associated with the amount of default service load served by that supplier.  Joint Petition ¶ 30; PECO Statement in Support at 11.



In addition, PECO will continue to allocate AECs obtained through its prior Commission-approved AEC procurements towards suppliers’ AEPS obligations in accordance with each customer class and the percentage of load served by each supplier.  PECO will retain a percentage of its AECs to meet the AEPS requirements associated with any default service customer load not supplied by full requirements contracts.  PECO will also buy and sell AECs as required to meet AEPS requirements and manage its inventory of AECs obtained in prior procurements as previously authorized by the Commission.  Id., ¶ 31. PECO Statement in Support at 11.



Independent Evaluator.  The Commission’s default service regulations provide that the competitive bid solicitation process shall be subject to monitoring by the Commission or an independent third party selected by a default service provider in consultation with the Commission.  See 52 Pa.Code § 54.186(c)(3).  The Joint Petitioners agreed to the appointment of NERA Economic Consulting, Inc. to continue as independent evaluator for PECO’s default service procurements.  Joint Petition ¶ 28; PECO Statement in Support at 11, 12.



Affiliate Relations.  Under the Commission’s default service regulations, affiliates of PECO are permitted to participate in the Company’s competitive procurements for default service supply, see 52 Pa.Code § 54.186(b)(6), provided that appropriate protocols are in place to ensure that such affiliates do not receive an advantage in the competitive procurement and the competitive process complies with the Commission’s codes of conduct.  The Commission has previously approved PECO’s SMA as an affiliated interest agreement and PECO is maintaining the same protocols and other protections in the Revised DSP IV to be administered by the Independent Evaluator.  See Ex. B; PECO St. No. 4 at 7-12.  Thus, pursuant to Section 2807(e)(3.1)(iii)(B) of the Competition Act, the Joint Petitioners have requested that the Commission approve the form SMA set forth in PECO Exhibit JJM-3 as an affiliated interest agreement as required under 66 Pa.C.S. § 2102.  Joint Petition ¶ 29; PECO Statement in Support at 12.

The Settlement Continues PECO’s Commission-Approved Rate Design


In its Original DSP IV Proposal, PECO proposed to essentially maintain its current rate design, which fully complies with the Commission’s default service regulations and the Public Utility Code, whereby PECO recovers default service costs from default service customers through a Generation Supply Adjustment (“GSA”) charge.  Consistent with the Public Utility Code and the Commission’s default service regulations, PECO proposed to continue to project and adjust default service rates for the Residential and Small Commercial Classes on a quarterly basis and to reconcile the over/under collection component of the GSA (known as the “E-Factor”) on a semi-annual basis.  PECO St. No. 5 at 4-5.  However, for its Original DSP IV Proposal, PECO proposed two adjustments to streamline the operation of the GSA for customers receiving hourly-priced default service.  First, PECO proposed to revise its GSA procurement classes to reflect the transition of medium commercial customers to hourly-priced default service on June 1, 2016, in accordance with the Commission’s Order in PECO’s DSP III proceeding.  See PECO St. No. 5 at 7-8.  Second, PECO proposed a quarterly default service rate filing schedule for the Consolidated Large Commercial and Industrial Class, with semi-annual reconciliation of the over/undercollection component of the GSA.  See Id. at 9-10; PECO Statement in Support at 12; I&E Statement in Support at 4.  Finally, PECO proposed to continue to be responsible for and recover the same categories of PJM charges approved by the Commission in the Company’s DSP III proceeding for recovery through its Non-Bypassable Transmission Charge and Transmission Service Charge (“TSC”).  See PECO St. No. 2 at 10-11; PECO Statement in Support at 12, 13.


The OCA proposed semi-annual E-Factor reconciliation using a twelve-month refund or recovery period.  OCA St. Nos. 1 at 20 & 1-SR at 18-22.  With respect to the collection of PJM billing charges, RESA recommended measures to enhance the transparency of Network Integration Transmission Service (“NITS”) costs, which are currently recovered through PECO’s bypassable TSC.  RESA St. No. 1 at 4-5, PECO Statement in Support at 13.



The Settlement adopted PECO’s original proposed rate design.  Under the Settlement, the Joint Petitioners agree that PECO shall be permitted to file the GSA and Reconciliation tariff pages set forth in Exhibits ABC-2 and ABC-3 to PECO Statement No. 5 to become effective June 1, 2017.
  Joint Petition ¶¶ 35-36.  The Settlement represents a compromise developed by the Joint Petitioners concerning the reconciliation of PECO’s default service and resolves the differences between PECO and the OCA on this issue.  A quarterly rate filing schedule for the Consolidated Large Commercial and Industrial Hourly Pricing Adder will reduce administrative burden on both the Company and Commission Staff.  By using a semi-annual rather than monthly schedule for the reconciliation of over/under collections for the Consolidated Large Commercial and Industrial Class, fluctuations in default service prices will be smoothed out and result in clearer price signals for both customers and EGSs.  PECO St. No. 5 at 10-11.  While the Commission’s regulations do not prescribe a time period for reconciliation adjustments, PECO believes that semi-annual reconciliation appropriately balances the Company’s goal of mitigating volatility with the Commission’s concern about maintaining the Price-to-Compare (“PTC”) as a price signal for customers and EGSs.  PECO St. No. 5-R at 2-3.  In order to implement quarterly filing of hourly-price default service rates and semi-annual reconciliation of the E-Factor for all default service customers under the Settlement, the Joint Petitioners have requested that, if necessary, the Commission grant PECO a waiver of the rate design provisions in 52 Pa.Code § 54.187.  Joint Petition ¶ 45, PECO Statement in Support at 13, 14.



The Settlement also addresses RESA’s concern regarding the ability of load serving entities (“LSEs”) to estimate and analyze future NITS charges by implementing measures to enhance the transparency of NITS costs in PECO’s service territory.  PECO Statement in Support at 14; RESA Statement in Support at 3.


With respect to non-market based (“NMB”) charges, RESA has historically advocated that requiring PECO to assume the cost responsibility for the NMB charges for all load is a fair way to ensure that all customers are only required to pay the actual costs of these charges.  PECO is responsible for and recovers NITS and non-firm Point-to-Point Transmission costs through its unbundled, bypassable Transmission Service Charge (RESA St. No. 1 at 3-5).  While RESA would prefer that NITS be recovered by PECO on a non-bypassable basis, PECO agreed as part of the Partial Settlement to implement various processes and procedures to provide more transparency to market participants regarding NITS Joint Petition ¶ 39; RESA Statement in Support at 3.



PECO will provide notice to EGSs and default service suppliers of any FERC filings that modify PECO’s NITS rate through publication on the Company’s supplier-support and procurement websites and will establish a NITS-dedicated webpage providing information about the NITS rate applicable to LSEs in PECO’s service territory.  See Joint Petition ¶ 39; PECO Statement in Support at 14; I&E Statement in Support at 3; PAIEUG Statement in Support at 4.  Specifically this information will be posted to the Company's SUCCESS webpage and on its procurement website, www.pecoprocurement.com.4.  I&E Statement in Support at 3.  This provision of the settlement ensures that NITS costs continue to be appropriately collected from shopping customers by their EGSs, while also providing information regarding NITS to EGSs in order to allow them to serve the customers better.  PAIEUG Statement in Support at 4.  In consideration of the Commission’s prior determination on this issue as well as PECO’s willingness to implement the new transparency provisions established in the Partial Settlement, the parties submit that the settlement term is a practical and reasonable outcome as it will provide more transparency to EGS’s about these unpredictable charges.  PECO Statement in Support at 14; I&E Statement in Support at 3; PAIEUG Statement in Support at 4; RESA Statement in Support at 3. 

PECO’s Revised DSP IV Will Continue the Standard Offer Program


On April 29, 2011, the Commission initiated its extensive Investigation of Pennsylvania’s Retail Electricity Market at Docket I-2011-2237952 (the “Retail Markets Investigation”), which ultimately led to the Commission proposing that PECO and other default service providers undertake a variety of retail market enhancements, which the Commission then approved as part of PECO’s second default service program proceeding (“DSP II”).  In its final order in the Retail Markets Investigation, the Commission issued its proposed model for the “End State of Default Service” and observed that standard offer customer referral programs will “improve the overall operation of the competitive market in the near term.”
  Consistent with the Commission’s directives in the Retail Markets Investigation, during DSP II, PECO implemented its Standard Offer Program under which Residential and Small Commercial default service customers contacting PECO’s customer service center are presented with an opportunity to select among a group of EGSs who have voluntarily chosen to offer customers a twelve-month contract 
priced at least 7% below PECO’s applicable PTC at the time of the offer.  In PECO’s DSP II proceeding, the Commission approved recovery of Standard Offer Program costs through an EGS participant fee of $30.00 per enrolled customer, with any remaining costs recovered in the following manner:  (1) fifty percent from EGSs through a 0.2% Purchase of Receivables discount; and (2) fifty percent from residential and small commercial default service customers via the GSA.
  In the DSP III Order (at 25-26), the Commission approved continuation of the Standard Offer Program, including the cost recovery mechanisms approved in the DSP II Orders, as “beneficial to customers.”  During DSP III, PECO enhanced the operation of the Standard Offer Program in several respects, including revisions to the Standard Offer Program (“SOP”) Call Center scripts to clarify the nature of the discounted price and its interplay with the PTC and amendment of the program rules to allow EGSs to participate on a per class basis.  PECO St. No. 2 at 19-20.  In its Original DSP IV Proposal, PECO proposed to extend the SOP during DSP IV in the same format as in DSP III.  Id.  PECO Statement in Support at 14, 15.


The OCA generally supported continuation of the SOP, but proposed to impose a sunset date of May 31, 2019 and several conditions regarding the presentation and marketing of the SOP to customers, including modifications to PECO’s call handling process and revisions to SOP training materials and scripts.  OCA St. Nos. 2 at 25-32 & 2-SR at 2-8; PECO Statement in Support at 16; OCA Statement in Support at 4, 6.  The OCA also proposed that PECO perform a survey to obtain information about participating customers’ understanding of and experience with the SOP.  OCA St. No. 2 at 32-33.  RESA recommended that PECO review its SOP rules and implement necessary changes to ensure that SOP suppliers are provided with up-to-date customer account information in the enrollment process.  RESA St. No. 1 at 5-6; PECO Statement in Support at 16; RESA Statement in Support at 2.  In response to RESA’s concerns about suppliers receiving mail returned as undeliverable, PECO agreed to convene an EGS workshop to discuss potential operational enhancements to improve the administration of the SOP.  RESA believes that this settlement term will result in an effective use of resources to address its concerns and implement processes as determined necessary.  RESA Statement in Support at 2, 3. 



Under the Settlement, PECO will continue its currently effective SOP, including the cost recovery mechanisms last approved by the Commission in the DSP III Order, until May 31, 2021.  Joint Petition ¶ 40.  To address the OCA’s concern regarding the presentation of the SOP to customers, PECO will revise the scripts and training materials used by PECO and the third-party administrator of the SOP, Allconnect, to incorporate the specific disclosures outlined in Paragraph 41 of the Joint Petition.  PECO Statement in Support at 16; I&E Statement in Support at 3, 4; OCA Statement in Support at 4, 6.  The Settlement modified the SOP to improve the consumer education of the SOP.  The OCA requested more explicit disclosures in the Call Center scripts for PECO and for its third party agent, Allconnect.  The OCA submits that the revised Call Center scripts address many of the OCA’s concerns.  OCA Statement in Support at 6.  Furthermore, based on the OCA’s recommendation, the settlement provides that PECO will be required to complete the transaction that was the subject of the customers’ call prior to initiating a transfer to Allconnect regarding the Standard Offer Program.  OCA Statement in Support at 4, 6.  In addition, the Settlement provides for additional training of Allconnect representatives as recommended by the OCA.  PECO Statement in Support at 16; I&E Statement in Support at 4; OCA Statement in Support at 6.  Specifically, PECO will incorporate the topics outlined in Paragraph 42 of the Joint Petition into Allconnect’s ongoing refresher training sessions for its customer service representatives.  Finally, to address RESA’s concern regarding accurate customer account information for SOP enrollment, PECO will convene an EGS workshop to discuss potential operational enhancements to improve administration of the SOP.  See Joint Petition ¶ 43; PECO Statement in Support at 16.



The SOP operational changes agreed to as part of the Settlement carefully balance the interests of customers and participating EGSs.  Accordingly, the parties concur that continuation of the SOP under the Settlement is beneficial to customers and in the public interest.  PECO Statement in Support at 16; OCA Statement in Support at 8; RESA Statement in Support at 2, 3.

2.
PARTIES’ RESPONSES REGARDING THE APPROVAL OF 
THE ENTIRE PARTIAL SETTLEMENT
PECO



PECO avers that its Revised DSP IV embodied in the Settlement builds on the successful products and programs approved by the Commission in DSP III, which will allow PECO to continue to meet its default service obligations and to further enhance the retail electric market.  Moreover, the Settlement terms have been carefully designed to resolve, in a reasonable fashion, the issues and concerns that were raised by the testimony in this case without the need for additional costly litigation.  Accordingly, the Settlement is in the public interest and should be approved without modification. PECO Statement in Support at 17.

I&E



I&E is charged with representing the public interest in proceedings relating to rates, rate-related services, and application proceedings affecting the public interest held before the Commission.  I&E Statement in Support at 1.



Based on I&E’s analysis of the filing and testimony, I&E is satisfied that the information supports the finding that PECO’s DSP IV programs and practices with the modifications in the partial settlement adequately protect the public interest.  In addition, I&E concluded that the Settlement meets all the legal and regulatory standards necessary for approval. I&E Statement in Support at 5. 
THE OCA


The OCA submits that the Joint Petition for Partial Settlement provides a reasonable resolution to the Company’s DSP IV filing by modifying the residential customer default service portfolio to reduce risk premiums and expanding the DSP IV duration from two years to four years.  In addition, the Settlement will bring needed improvements to the Company’s existing Standard Offer Program disclosures.  For the foregoing reasons, the Office of Consumer Advocate submits that the proposed Settlement is in the public interest and in the best interest of the Company’s ratepayers.  OCA Statement in Support at 8.
OSBA



Consistent with the OSBA’s position, the Partial Settlement adopts PECO’s proposal, as filed, to implement equal shares of one-year and two-year, FPFR, load following contracts awarded based on an RFP-based procurement.  This agreed upon procurement plan for the Small Commercial procurement group provides price stability for Small Commercial default service customers, while still permitting default service rates to reasonably reflect current market prices and promote competition.  Thus, the OSBA determines that it is in the best interests of PECO’s Small Commercial default service customers.


A partial settlement of the issues in this proceeding avoids the litigation of certain complex, competing proposals and reduces the possibly significant costs of further administrative proceedings.  Such costs are borne not only by the parties, but ultimately by the Company’s customers as well.  Limiting the issues for litigation of this matter will serve judicial efficiency, and will allow the OSBA to more efficiently employ its resources in other areas.  OSBA Statement in Support at 5.

PAIEUG



PAIEUG states that the Partial Settlement serves the public interest for the following reasons.  First, resolving claims against PECO's DSP through settlement is more cost effective than pursuing all of these issues further through litigation.  In addition, uncertainties regarding further expenses associated with possible appeals from the Final Order of the Commission are avoided as a result of the Partial Settlement.  The Partial Settlement results in terms and provisions that present a just and reasonable resolution of the large majority of issues set forth in PECO's proposed DSP.  Finally, the Partial Settlement reflects compromises on all sides presented without prejudice to any position a party may have advanced so far in these proceedings.  52 Pa.Code § 69.391; see also 52 Pa.Code § 5.231.  PAIEUG Statement in Support at 3, 4.
RESA


The terms of the Partial Settlement are supported by the testimony entered into the record.  Thus, there is a sound evidentiary basis for the Partial Settlement terms.  The Partial Settlement is in the public interest because its modifications will service to facilitate electric competition in PECO’s service territory.  RESA Statement in Support at 4.  The Partial Settlement amicably and expeditiously resolves a number of important and contentious issues, which narrows the issue reserved for litigation.  RESA Statement in Support at 4.

C.
DISPOSITION


Noble is the only party that filed an objection to the Joint Petition.  Specifically, Noble objected to Joint Petition ¶ 38.  This objection is denied as discussed in Section VI, infra.  The Joint Petitioners have shown that the provisions in the Joint Petition are reasonable compromises.  The Joint Petition reduced litigation expenses because only one issue, CAP Shopping, was reserved for briefing.  The parties filed individual responses to Noble’s objections or responded to the objections in their reply briefs.  The OCA stated that the terms of the Joint Petition benefit the residential customers.  The OSBA indicated that the terms of the Joint Petition benefit the small and medium commercial customers.  PAIEUG and RESA agreed that the procurement plan for the newly formed Consolidated Large and Industrial commercial customer group is in the public interest.  In addition, I&E has concluded that the settlement is in the public interest.


After considering the Joint Petition for Partial Settlement, including the compromises on procurement plans, the change in the length of the DSP term, the additional SOP disclosures and stakeholder meetings, the continuation of programs approved during the DSP III proceeding, the transparency of the NITS rates and charges and the savings achieved by not litigating the case fully, I conclude that the Partial Settlement is fair, just, reasonable and in the public interest.  Accordingly, I recommend that the Joint Petition for Partial Settlement be approved without modification.
V.
CAP SHOPPING
A.
CAUSE-PA’s Position


CAUSE-PA asserts that the Commission not only has the statutory authority, but in fact has an obligation to ensure that the means to achieve the affordability of electric service – universal service programming - is appropriately funded and available in each electric distribution territory. This requires the enactment, establishment, and maintenance of policies, practices and services that allow low-income customers to maintain their electric service.  66 Pa.C.S. § 2803.  The existence of a competitive market for generation supply does not change this requirement. The Choice Act contains within it the coexisting goals and obligations to promote competition as well as to protect low-income customers within the competitive framework to ensure rate affordability.  CAUSE-PA Main Brief (“M.B.”) at 10.


The position advanced by CAUSE-PA, and endorsed by the OCA and TURN et al., permits CAP customers to choose an EGS in DSP IV – after implementation of its new CAP design – while at the same time ensuring that PECO’s CAP customers do not suffer the same harm as CAP customers who are shopping in other EDC service territories and paying prices above the price to compare.
  The proposed CAP-SOP is substantially similar to PECO’s current SOP.  Under CAUSE-PA’s proposal, the CAP-SOP would have the following attributes:

· It would be the only means through which a CAP customer could shop and remain eligible for CAP benefits. Any shopping request from a CAP customer that does not get processed through the SOP would be denied.

· EGS that elect to participate would agree to serve these CAP customers at a 7% discount off the PTC at the time of enrollment and, if the PTC drops more than 7% at any time during the customer’s enrollment, the EGS would have to either re-enroll the customer in a new CAP-SOP enrollment with a new 7% off the then applicable PTC or return the customer to default service.

· If returned to default service, the CAP customer could affirmatively re-enroll in the CAP-SOP with another supplier, if they so desire. Suppliers are already monitoring the PTC to determine whether to participate in the SOP and what offers to make to customers. As such, they will be able to readily determine when the PTC price drops by more than 7%, triggering their obligation to either adjust their CAP enrollee’s contract terms or return the customer to default service.

· At the end of the 12-month CAP-SOP contract, participating EGSs would either re-enroll the CAP customers in a new CAP-SOP contract that is 7% off the then-applicable PTC (subject to the same terms noted above). Or, if they decide to stop serving CAP customers, the customer would be returned to default service. EGSs would not be allowed to enroll the CAP customer in a contract outside of the SOP.

· Like all SOP customers, CAP customers would be able to leave the SOP contract at any time, without facing termination or cancellation fees.

CAUSE-PA M.B. at 11.


CAUSE-PA submits that the CAP-SOP as proposed is a reasonable and prudent measure to mitigate the adverse impacts of CAP shopping above the price to compare, accommodates all of the concerns of the Choice Act, and should be adopted by the Commission without modification.  CAUSE-PA Main Brief at 11.


In its decision in CAUSE-PA’s appeal of PECO’s DSP II CAP Shopping Plan, the Commonwealth Court clarified how the Commission has to balance these goals, and stated that it is essential to recognize that the Choice Act “both encourages deregulation to allow consumers the opportunity to purchase directly their supply from EGSs and emphasizes the need to continue to maintain programs that assist low-income customers to afford electric service.”  CAUSE-PA et al., 1020 A.3d at 1103-1104 (citing 66 Pa.C.S. § 2802 (7), (9), (10), (14), (17)).  Emphasis added.  Specifically, the Court stated that the Choice Act 
 “does not demand absolute and unbridled competition.”  CAUSE-PA et al., 120 A.3d at 1101.  The Court went on to state that “under certain circumstances, unbridled competition may have to give way to other important concerns,”
 and specifically found that, under circumstances like those that exist here, the Commission has the authority to impose rules which limit CAP customers to paying no more than the price to compare and eliminate early termination or cancellation fees:  
[T]he PUC has the authority under Section 2804(9) of the Choice Act, in the interest of ensuring that universal service plans are adequately funded and cost effective, to impose, or in this case approve, CAP rules that would limit the terms of any offer from an EGS that a customer can accept and remain eligible for CAP benefits.  The obligation to provide low-income programs falls on the public utility under the Choice Act, not the EGSs.  Moreover, the Choice Act expressly requires the PUC to administer these programs in a manner that is cost effective for the CAP participants and the non-CAP participants, who share the financial consequences of the CAP participant’s EGS choice. 
CAUSE-PA et al., 120 A.3d at 1103-4. CAUSE-PA M.B. at 13, 14.



In reaching its conclusion, the Commonwealth Court looked to the Choice Act’s declaration of policy, “which both encourages deregulation to allow consumers the opportunity to

purchase directly their supply from EGSs and emphasizes the need to continue to maintain

programs that assist low-income customers to afford electric service,” and concluded that the

Commission must adhere to the following legal standard:

So long as it “provides substantial reasons why there is no reasonable alternative so competition needs to bend” to ensure adequately-funded, cost-effective, and affordable programs to assist customers who are low-income to afford electric service . . . the PUC may impose CAP rules that would limit the terms of any offer from an EGS that a customer could accept and remain eligible for CAP benefits – e.g. EGS rate ceiling, prohibition against early termination/cancellation fees, etc. 

Id.


CAUSE-PA asserts that based on the foregoing, the Commission clearly has the authority to impose restrictions on CAP customers’ ability to shop for competitive electric generation supply to ensure that CAP remains adequately funded and available to vulnerable households, cost-effective, and affordable for CAP participants.  CAUSE-PA M.B. at 14.


CAUSE-PA witness Geller proposed a CAP Shopping Plan to commence with DSP IV on or about June 1, 2017.  CAUSE-PA witness Geller recommended the following CAP Shopping principles:

1.
CAP shopping participants should be prohibited from entering into a contract with an EGS in which they will pay, at any time, rates greater than the price to compare.

2.
CAP shopping participants should be prohibited from entering into a contract with an EGS that includes early cancellation or termination fees.

CAUSE-PA St. 1 at 31.  



In order to achieve these CAP Shopping principles, Mr. Geller proposed a CAP-SOP to provide that:  (1) the CAP customer would be allowed to enroll with a supplier only if they enrolled through a CAP-SOP; (2) the CAP customer would be enrolled in an SOP similar to the existing residential customer Standard Offer Program, which would provide 7% off the PTC at the time of enrollment; (3) if the PTC decreased by more than 7% off the enrollment PTC, the participating EGS would either re-enroll the customer at a new 7% discount or return the customer to default service;
 and (4) at the end of the 12 month term, the EGS could either re-enroll the customer at a new 7% off the effective PTC or return the customer to default service.  CAUSE-PA St. 1 at 31-33; CAUSE-PA M.B. at 31. 



While CAUSE-PA supports PECO’s implementation of a prohibition on early termination and cancellation fees, for the reasons stated by Mr. Geller in his testimony in this 
proceeding and explained throughout this brief, CAUSE-PA strongly believes that (1) PECO should delay implementation of any CAP customer shopping until June 1, 2017, which is the beginning of the DSP IV operational period, and (2) the CAP shopping design must encompass protections against paying more than the price to compare. There are several reasons why this should occur.  CAUSE-PA M.B. at 22.


First, CAUSE-PA stated that it does not make sense for PECO to implement CAP shopping during the DSP III period because PECO would be implementing CAP shopping without the benefit of whatever decision is made in this proceeding, which contains substantial evidence that CAP customers will be harmed as a result of unrestricted CAP shopping.



Second, if PECO were to implement CAP shopping in DSP III, it would be an inefficient and unnecessary implementation of a CAP shopping structure in the first quarter of 2017 that would then change effective June 1, 2017.  CAUSE-PA believes that this will inevitably lead to unnecessary customer confusion, and is quite likely to result in inconsistent shopping program designs.



Third, CAUSE-PA argues that the interrelationship of PECO’s CAP structure and its DSP design is an essential element to be considered in the review of each newly proposed DSP.  PECO’s CAP Rate Discount Program, which was in effect when the Commission reviewed evidence specific to PECO’s DSP II, is being discontinued and will be replaced by a dramatically different CAP program, the Fixed Credit Option (“FCO”) design described above.  DSP IV is the first opportunity in which the Commission will have the opportunity to review the relationship of the new FCO with PECO’s DSP IV design.  CAUSE-PA M.B. at 22.


Low-income customers make up a significant portion of PECO’s residential customer base, and the unique needs of this vulnerable population must be taken into consideration to ensure that they are adequately protected from higher prices.  The record in this proceeding contains substantial evidence that PECO’s CAP customers and its residential ratepayers who pay for CAP would be significantly harmed if they were to enter the competitive market without protections for the price and contract terms charged to CAP customers.  CAUSE-PA, the OCA, and TURN et al. all support the initiation of reasonable restrictions proffered by CAUSE-PA.  The only party opposed to these restrictions is RESA, who has taken the position that nothing should be done despite the overwhelming evidence of harm.  RESA’s insistence that the status quo should remain is unreasonable, unacceptable, and unsupported by evidence in the record.



CAUSE-PA explains that low-income households simply have no budget elasticity and, thus, face extreme hardship and significant financial harm when faced with the prospect of paying more for electricity, even for a short period, as this additional cost is often the difference between remaining current on their bills or falling behind.  This is an unacceptable risk for PECO’s CAP customers who have no other options for keeping current on their bills.  CAUSE-PA M.B. at 38.  Therefore, CAUSE-PA requests that the CAP-SOP be approved.  CAUSE-PA M.B. at 38.
B.
THE OCA’s Position


In this proceeding, PECO did not present a CAP Shopping Plan.  PECO witness McCawley stated that the Company planned to introduce a CAP Shopping Plan with no price restrictions and no cancellation fees on or around August 2016.  PECO St. 2-R at 13-15.  CAUSE-PA witness Geller, however, proposed a CAP Shopping Plan to commence with DSP IV on or about June 1, 2017.  CAUSE-PA St. 1 at 31.  The OCA supports the fundamental principles identified in Mr. Geller’s proposal.  See OCA St. 2-R at 5-7.  


In order to achieve these CAP Shopping principles, Mr. Geller proposed a CAP-SOP.  CAUSE-PA St. 1 at 31-33.  The OCA supports CAUSE-PA’s proposed CAP-SOP Shopping Plan and recommends that a stakeholder group be developed in order to address the details of implementation of the CAP Shopping Plan prior to the commencement of DSP IV.


The OCA submits that the primary objective of PECO’s CAP Shopping Plan must be to ensure that CAP shopping customers do not suffer higher bills and that other ratepayers are not required to pay higher costs for any program that allows CAP customers to select an EGS.  See OCA St. 2-R at 5.  The OCA requests that these core principles be adopted by the Commission, and that a stakeholder group be developed in order to address the details of implementation of the CAP Shopping Plan prior to the program’s implementation.  OCA St. 2-R at 7.  OCA Main Brief (“M.B.”) at 4, 29; OCA Reply Brief (“R.B.”) at 2, 17.


In its Main Brief, RESA argues that the Commonwealth Court’s Order in the PECO CAP Shopping proceeding does not support an action by the Commission to limit CAP customer shopping as proposed in CAUSE-PA’s CAP-SOP proposal.  RESA M.B. at 12-16, citing CAUSE-PA et al. v. Pa. PUC, 120 A.3d 1087, 1100 (Pa. Cmwlth. Ct. July 14, 2015), cert denied 2016 Pa. LEXIS 723 (Pa. April 5, 2016) (“PECO CAP Shopping”).  The OCA argues that RESA’s reading of the Court’s Order is misplaced.  The OCA contends that the Court clearly held that the Commission has the authority to impose CAP rules that would limit EGS offers.  Id. at 1103-1104.  The Commonwealth Court concluded:

[t]he PUC has the authority under Section 2804(9) of the Choice Act, in the interest of ensuring that universal service plans are adequately funded and cost effective, to impose, or in this case approve, CAP rules that would limit the terms of any offer from an EGS that a customer can accept and remain eligible for CAP benefits.  The obligation to provide low-income programs falls on the public utility under the Choice Act, not the EGSs.  Moreover, the Choice Act expressly requires the PUC to administer these programs in a manner that is cost-effective for the CAP participants and non-CAP participants, who share the financial consequences of the CAP participant’s EGS choice.

Our conclusion finds support in the Choice Act’s legislative declaration of policy, which both encourages deregulation to allow consumers the opportunity to purchase directly their supply from EGSs and emphasizes the need to continue to maintain programs that assist low-income customers to afford service.  66 Pa.C.S. § 2802(7), (9), (10), (14), (17).  So long as it “provides substantial reasons why there is no reasonable alternative so competition needs to bend” to ensure adequately-funded, cost-effective, and affordable programs to assist customers who are low-income to afford electric service, PP&L Indus., 780 A.2d at 782, the PUC may impose CAP rules that would limit the terms of any offer from an EGS that a customer could accept and remain eligible for CAP benefits – e.g. EGS rate ceiling, prohibition against early termination/cancellation fees.”  
PECO CAP Shopping at 1103-1104.  OCA R.B. at 3, 4.


The OCA contends that the Commonwealth Court clearly found that the Commission had a dual responsibility under the Customer Choice Act regarding both universal service and retail choice.  Under the Public Utility Code, the Commission has the clear legal authority, and duty, to maintain affordable, cost-effective universal service programs, and the CAP-SOP will aid in this endeavor.  66 Pa.C.S. § 2804(9).  One of the key standards is the requirement that universal service and energy conservation policies, activities and services be appropriately funded and available in each electric distribution service territory and that the programs be operated in a cost-effective manner.  Id.  The statute explicitly states in relevant part:

Programs under this paragraph shall be subject to the administrative oversight of the Commission which will ensure that the programs are operated in a cost-effective manner. 66 Pa.C.S. § 2804(9).


Specifically, the Commonwealth Court stated that “the absence of authority to regulate EGS rates alone does not compel the conclusion that the Commission lacks authority to adopt rules attendant to universal service programs that may have the effect of limiting competition and choice with respect to low-income customers.”  PECO CAP Shopping at 1101.  OCA R.B. at 5.


The OCA submits that the PECO CAP Shopping case established that the Commission has the authority, and the duty, in a situation such as the one presented here to implement CAP Shopping Plan rules.  The record clearly demonstrates that without protections for CAP customer shopping, cost-effectiveness and affordability will be compromised.  The CAP-SOP is a reasonable solution to address the harms raised by the evidence presented in this case.  The CAP-SOP will provide CAP shopping customers with access to the retail choice market, protect affordability for CAP shopping customers, and mitigate the cost impact to non-CAP residential customers who pay the costs of the program.  OCA R.B. at 5.


RESA and PECO’s proposal is to allow CAP customers to shop with no protections.  RESA I.B. at 10-11; PECO I.B. at 5-9.  The OCA submits that neither of these proposals addresses the fundamental problem.  The CAP-SOP will create a specific CAP-SOP option that allows CAP customers to participate in the retail choice environment and to mitigate some of the harms to both CAP shopping customers and non-CAP residential ratepayers who pay the costs of the program.  OCA R.B. at 6.


RESA argues that no evidence has been presented which demonstrate how PECO’s CAP customers have been harmed by CAP Shopping and the evidence presented regarding other utilities is not instructive for PECO and PECO’s CAP program design.  RESA I.B. at 14.  The OCA explains that while it is correct that PECO’s CAP customers are not currently able to shop, the OCA submits that evidence presented in this case is instructive and clearly demonstrates that there is a need to implement CAP shopping rules.  RESA has certainly provided no evidence that the experience of CAP customers in PECO’s service territory will be any different than the experience of CAP customers in the five service territories documented by CAUSE-PA witness Geller.  OCA R.B. at 7.


The OCA stated that CAUSE-PA witness Geller has identified significant harms to both CAP customers and non-CAP residential ratepayers who pay the costs of the program.  CAUSE-PA St. 1 at 18-19.  The underlying commonality in the testimony of CAUSE-PA witness Geller; TURN et al. witness Bertocci; and OCA witness Alexander is the need for CAP shopping protections to be implemented to address the financial impact of CAP shopping on CAP customers and residential customers who pay the costs of CAP.  CAUSE-PA St. 1 at 6-35; OCA St. 2-R at 1-3; TURN et al. St. 1-SR at 5-8.  OCA R.B. at 7.  


The OCA explained that CAUSE-PA witness Geller examined the impact of CAP customer shopping on CAP customer affordability in the five Pennsylvania service territories (PPL and the four FirstEnergy Companies (Met-Ed, Penelec, Penn Power, and West Penn Power)) that allow CAP Shopping without restrictions.  CAUSE-PA St. 1 at 27-28.  Mr. Geller demonstrated that in 2015, an average of 46% of PPL’s CAP shopping customers paid more than the Price to Compare (PTC).  CAUSE-PA St. 1 at 27.  In addition, for every month from January 2012 to February 2016, on average, at least 42% of PPL’s CAP shopping customers paid more than the PTC, and in six of those months, on average, 88% to 99% of PPL’s CAP shopping customers paid more than the PTC.  CAUSE-PA St. 1 at 27; OCA R.B. at 7.



In PPL’s service territory, CAP shopping customers not only paid more on average than the Price to Compare, but the CAP shopping customers paid significantly more than the Price to Compare in the months when their EGS price was higher than the PTC.  The OCA stated that it is not just the affordability for CAP customers but the increased costs to non-CAP customers for the program.  The amount that is paid by non-CAP residential ratepayers is referred to as the CAP Shortfall.  The amount of the CAP Shortfall will increase when the customer is charged a price by an EGS that is higher than PECO’s Price to Compare.  Those increased costs will flow through to other ratepayers.  As discussed in Mr. Geller’s Direct Testimony, PPL’s non-CAP residential customers have annually paid $2.74 million more for the CAP program exclusively due to CAP shopping.  CAUSE-PA St. 1 at 29; OCA R.B. at 8.



The OCA submits that the experiences of FirstEnergy Company customers have been consistent with the experiences of PPL’s CAP shopping customers.  Mr. Geller testified that as of November 2015, “more than 77% of Met-Ed’s CAP customers, more than 50% of Penelec’s CAP customers, and more than 65% of West Penn’s CAP customers who are shopping are paying a price higher than the price to compare.”  CAUSE-PA St. 1 at 29; OCA R.B. at 8, 9.  



RESA argues that there are differences in shopping levels between service territories and one may only have a few competitive offers while another has hundreds of competitive offers.  RESA M.B. at 14.  The OCA contends that the record does not support RESA’s argument.  RESA’s own arguments calling for no restrictions suggest that there will be offers above the PTC.  The OCA respectfully submits that we cannot wait and see.  There is no basis for exposing PECO’s CAP customers who are payment troubled to such harm.  OCA R.B. at 9.


The OCA states that RESA also argues that the “point of time used for the comparison is most certainly not reflective of the conditions experienced by other utilities’ shopping CAP customers over their entire shopping experience.”  RESA M.B. at 15, citing Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan, Docket No. P-2012-2302074, Order at 163 (January 24, 2013) (PPL DSP II Order).  In the PPL DSP II Order proceeding, PPL did, in fact, examine a single month to find that at that time, 73% of CAP customers paid more than the Price to Compare.  Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan, Docket No. P-2012-2302074, Recommended Decision at 131 (January 24, 2013) (“PPL DSP II R.D.”)  However, as discussed by CAUSE-PA witness Geller’s Direct Testimony, PPL conducted a 46-month analysis of the CAP customer shopping market and its impacts on CAP customers and non-CAP residential ratepayers who pay the costs of the program.  CAUSE-PA St. 1 at 27-28, App. D; OCA M.B. at 18-20.  The OCA argues that RESA mischaracterizes the requirements of the CAP-SOP program.  The CAP-SOP proposal provides for the program to be voluntary for EGS participants.  EGSs are free to elect to participate in both the traditional SOP program and the proposed CAP-SOP program.  While EGSs must serve customers at the price offered at the time of enrollment, EGSs would be able to opt out of the program for each quarterly PTC price change.  OCA R.B. at 9.


The OCA witness Alexander, CAUSE-PA witness Geller, and TURN et al. witness Bertocci all recommend that the CAP Shopping Plan should not be implemented until June 1, 2017 (the beginning of DSP IV) due to the potential for customer confusion as changes to the CAP program are rolled out in the Fall of 2016.  See OCA St. 2-R at 1-4; CAUSE-PA St. 1 at 14; TURN et al. St. 1-SR at 11; OCA M.B. at 23-27; OCA R.B. at 15, 17.  


The OCA noted that in October 2016, PECO’s CAP program will be completely redesigned to better target affordability to those customers with the greatest need.  The CAP is currently structured as a tiered discount, and the program will become a Fixed Credit Option (“FCO”) program.  See FCO program description at CAUSE-PA St. 1 at 19-23.  Given the complexity of the proposed program design changes and the potential for customer confusion, the first quarter of 2017 is not the appropriate time to add CAP shopping.  OCA M.B. at 23-27.

The OCA requests that the fundamental framework of the CAP Shopping program, and the CAP-SOP, be approved as proposed by CAUSE-PA witness Geller.  The OCA submits that PECO should be required to establish a stakeholder process to develop protocols for the CAP-SOP for service beginning June 1, 2017.  The OCA also respectfully requests that the CAP Shopping Plan be implemented no earlier than with the commencement of the DSP IV proceeding, on or about June 1, 2017.  OCA R.B. at 18.
C. 
TURN ET AL.’S POSITION


TURN et al. submit that PECO should be ordered to implement a CAP shopping program through a new facet of its existing SOP.  TURN et al. argue that the Commission must ensure that the requirements of the Choice Act – that customers have an opportunity to participate in the competitive market for electricity supply, and that CAP programs must be available, affordable and cost-effective – can only be satisfied if price protections are implemented.  Two fundamental price protections are necessary:  CAP customers must never be subjected to an EGS price in excess of PECO’s PTC; and, CAP customers must be protected from termination and cancellation fees which can make participation in the competitive market unaffordable for CAP customers.  TURN et al. agree with, and support the testimony of Mr. Harry Geller, on behalf of CAUSE-PA, in articulating the necessary provisions of a “CAP-SOP” that would effectuate these fundamental criteria.  TURN et al. M.B. 3. 10.


TURN et al. argue that the Commission should approve the CAP-SOP supported by CAUSE-PA, OCA and TURN et al. in this DSP IV proceeding, to be effective June 1, 2017.  The Commission should not disregard the positions of these three parties in this proceeding, on the basis that PECO has been directed to submit a “proposed rule revision” regarding CAP shopping in its currently effective DSP III.  Consideration of CAP shopping in the context of PECO’s DSP III presents numerous logistical issues, potential due process concerns, and significant risks associated with an inadequate evidentiary record.  Moreover, given the significant and dramatic changes forthcoming to PECO’s CAP program, and the potential for confusion, overlapping educational campaigns, and additional burdens associated with simultaneous implementation of PECO’s FCO with a new CAP shopping program, TURN et al. agree with the OCA and CAUSE-PA that PECO’s CAP-SOP should be implemented effective as of June 1, 2017.  TURN et al. M.B. 15.


Finally, TURN et al. submit that PECO should undertake specific data collection obligations to ensure that the legislative purposes of the Choice Act are fulfilled.  Accordingly, PECO should collect and maintain data regarding CAP customers’ experience with EGSs by customer address in order to be able to determine the extent to which EGSs are serving the diverse communities within PECO’s service territory.  This data should include the number of CAP customers shopping, the rates CAP customers pay for generation service, the portion of the aggregate CAP credit amount paid for by residential customers, the savings to CAP customers and non-CAP customers generated by EGS rates below PECO’s PTC, and the number of CAP customers seeking to enter contracts with competitive suppliers offering prices above PECO’s PTC (or that do not comply with the terms and conditions of PECO’s CAP-SOP), and the terms of such offers.  TURN et al. M.B. at 11, 13.


RESA contends that the evidence of widespread harm to CAP participants shopping for electricity supply in other territories is not sufficient to support a PECO CAP-SOP.  RESA M.B. 12-14.  TURN et al. pointed out in their Main Brief that RESA’s witness, Mr. Matthew White may not be a reliable witness.  TURN et al. M.B. at 20.  Discussing the evidence cited by Mr. Geller, of CAP shopping customers paying in excess of the PTC, Mr. White concludes the opposite:  “that at least 58% of CAP customers paid at or less than the PTC every month from January 2012 through February 2016 in PPL’s service territory.”  RESA St. 1-SR at 7.  In its Main Brief, RESA reiterates Mr. White’s conclusion: “that at least 58% of CAP customers paid at or less than the PTC every month from January 2012 through February 2016.”  RESA M.B. at 14, note 57.  TURN et al. contend that this conclusion is not mathematically correct, nor supported by the actual statistics Mr. Geller provides, which show that for each month:  “from January 2012 through February 2016, at least 42% of CAP customers paid more than the PTC, and in 6 of those months, 88-99% of CAP customers shopping paid more than the PTC.”  CAUSE-PA St. 1 at 27.  See TURN et al. M.B. at 20-21; TURN et al. R.B. at 3.


TURN et al. submit that the Commission should approve implementation of a PECO CAP-SOP to be effective no sooner than June 1, 2017.  See TURN et al. M.B. at 32-33 (describing the forthcoming dramatic shift in low-income assistance in PECO service territory, and the potential customer confusion and customer education activities that will be necessary for PECO’s CAP customers to adjust to a redesigned CAP program in advance of entering the competitive market for electricity supply).  PECO, I&E and RESA contend that the Commission should not approve a June 1, 2017 start date, arguing instead that CAP shopping should be implemented sooner, without necessary price protections.  This approach is not supportable under the Commonwealth Court’s guidance.  TURN et al. R.B. at 17.


TURN et al. submit that the Commission should not give any weight to RESA’s opposition to CAUSE-PA’s CAP-SOP framework.  RESA’s position is predicated on its witness’s unreliable testimony, which mischaracterizes Mr. Geller’s irrefutable evidence.  Moreover, RESA seeks to disregard the compelling evidence of harm to CAP customers shopping in other utility service territories, without presenting any evidentiary basis to do so, arguing that the Commission should rely upon determinations made before this evidence was available to reject CAUSE-PA’s proposals.  TURN et al. argue that RESA misconstrues the law, asserting that the intrinsic value of customers’ right to shop for electricity somehow takes precedence over the specific goals of the General Assembly, recognized by the Commonwealth Court, of ensuring competition results in lower costs to customers, and maintaining affordable and cost effective low income programs.  Contrary to identifying a reasonable alternative to the CAP-SOP, RESA proposes that no price protections be approved, which would result in violations of the Choice Act’s CAP affordability and cost-effectiveness mandates.  Finally, RESA provides no actual evidence that the implementation of a CAP-SOP will adversely affect choices for CAP customers choosing to shop and, in fact, the evidence it does provide admits to healthy participation by EGSs in the substantially similar PECO SOP.  TURN et al. R.B. at 18.

PECO, I&E and RESA also submit that PECO’s CAP customers must actually incur harm in the competitive market for electricity supply before the Commission should approve program terms for CAP shopping that will protect CAP customers and CAP programs.  TURN et al. contend that this argument is misplaced and contrary to the evidence and the clear recognition by the Commonwealth Court in the PECO CAP Shopping Case that the Commission must ensure the cost-effectiveness and affordability of PECO’s CAP.  TURN et al. submit that the Commission should approve a PECO CAP-SOP, the only reasonable alternative identified, in order to permit CAP customers to enter the competitive market, while maintaining CAP’s cost-effectiveness and affordability.  This CAP-SOP should commence no earlier than June 1, 2017, when PECO’s DSP IV is effective.  TURN et al. R.B. at 18, 19.

TURN et al., submit that the Commission should approve CAUSE-PA’s proposed price protections, and order PECO to implement them via a CAP-SOP.  TURN et al. M. B at 37; TURN et al. R.B. at 19.
D.
PECO’S POSITION



Unlike the majority of the Pennsylvania electric distribution companies’ (“EDCs”) customers, PECO’s CAP customers are not currently eligible to purchase electric generation supply from an EGS.  In its October 12, 2012 Order issued in the Company’s second default service proceeding, the Commission directed PECO to allow its CAP customers to shop for electric generation supply.  See Petition of PECO Energy Co. for Approval of Its Default Service Program, Docket No. P-2012-2283641, at 156 (Order entered October 12, 2012).  In accordance with that directive, on May 1, 2013, PECO filed a CAP Shopping Plan (“Original Plan”) to enable CAP customers to purchase electric generation supply from EGSs in the same manner as non-CAP customers, but without exceeding PECO’s Residential Price-to-Compare (“PTC”).  The Original Plan was designed to promote shopping and access to the benefits of the competitive market for low-income customers, while balancing the costs of CAP shopping to be paid by PECO residential customers.  See PECO St. No. 2-R, at 11-12.  PECO Initial Brief (“I.B.”) at 5.


In its final Order regarding the Original Plan, the Commission rejected the Original Plan’s requirement that EGSs not charge CAP customers a price for generation supply in excess of the prevailing PTC.  See Petition of PECO Energy Co. for Approval of Its Default Service Program, Docket No. P-2012-2283641, at 156 (Order entered October 12, 2012).  In its ruling, the Commission concluded that it did not have authority under the Public Utility Code to limit prices charged by EGSs and also agreed with the EGSs opposing the CAP pricing ceiling that such proposal would limit the diversity of shopping options available to CAP customers.
  In addition, the Commission declined to adopt the OCA’s proposal to prohibit EGSs from imposing early cancellation or termination fees on CAP customers on the ground that it lacked the legal authority to impose such restrictions on EGSs.
  Appeals of the CAP Shopping Order were taken by the OCA and CAUSE-PA.  See Coalition for Affordable Util. Services and Energy Efficiency in Pa., et al. v. Pa. Pub. Util. Comm’n, 1020 A.3d 1087, 1089 (2015) (“CAUSE-PA”).  
PECO I.B. at 6.



In an opinion issued on July 14, 2015, the Commonwealth Court determined that the Commission had the authority to impose or approve CAP rules that limit the terms of offers from EGSs to ensure adequately-funded, cost-effective and affordable universal service programs.  Id. at 1087, 1103-1104.  The Commonwealth Court further concluded that record evidence supported the Commission’s finding that an EGS price ceiling would be anti-competitive and limit the choices available to PECO’s CAP customers, but found that there was a statutory basis and sufficient record evidence to support the OCA’s proposed prohibition against early termination and cancellation fees.
  Therefore, the Commonwealth Court remanded the case to the Commission for further proceedings.
  CAUSE-PA and the OCA requested review of the Commonwealth Court’s decision by the Pennsylvania Supreme Court, but that request was denied on April 5, 2016.  Coalition for Affordable Util. Services and Energy Efficiency in Pa., et al. v. Pa. Pub. Util. Comm’n, 2016 WL 1383864 (Pa. Apr. 5, 2016).  On May 11, 2016, the Commission, by Secretarial Letter, directed PECO to file a proposed rule revision to its Original Plan in its current default service program (“DSP III”) consistent with the CAUSE-PA decision.
  PECO I.B. at 6, 7; PECO R.B. at 1.


On July 19, 2016, PECO notified the Commission that the Company intended to submit its proposed rule revision, by way of an amended tariff, to its Original Plan in accordance with the May 11, 2016 Secretarial Letter by September 1, 2016.  See Petition of PECO Energy Co. for Approval of its Default Service Plan, Docket No. P-2012-2283641 (Letter filed July 19, 2016) (“July 19, 2016 Letter”).  PECO’s proposed rule revision will implement CAP shopping in the Company’s service territory, consistent with the CAP Shopping Order as modified by the Commonwealth Court in the CAUSE-PA decision, during the first quarter of 2017 (i.e., during DSP III).  Specifically, under PECO’s revised CAP shopping plan, EGSs who wish to offer competitive generation service to PECO’s CAP customers will not be subject to any pricing restrictions.  In addition, CAP customers and EGSs will be prohibited from entering into any contract that imposes early cancellation or termination fees.  Consistent with the May 11, 2016 Secretarial Letter, PECO’s proposed rule revision will also contain a plan for collection of data in consultation with the Commission’s Office of Competitive Market Oversight for analysis of CAP shopping experiences and future evaluations and recommendations.  See July 19, 2016 Letter at 2; PECO I.B. at 7; PECO R.B. at 2, 3. 


PECO stated that despite the Commission’s directive to PECO to implement CAP shopping in accordance with the CAP Shopping Order and the CAUSE-PA decision during DSP III, CAUSE-PA objects to implementation of a CAP shopping platform in PECO’s service territory before the commencement of DSP IV on June 1, 2017.  CAUSE-PA St. No. 1 at 13-15.  In particular, CAUSE-PA witness Geller contends that unrestricted CAP shopping cannot be accomplished without subjecting PECO’s CAP customers to harm for two primary reasons.  First, Mr. Geller argues that the shopping experience of PECO’s customers is likely to be the same as a significant number of CAP customers in the service territories of five other EDCs who have paid more than the PTC for competitive electric generation supply.  See CAUSE-PA St. Nos. 1 at 13-15 & 1-SR at 3-6.  Second, Mr. Geller asserts that affordability of service will be jeopardized if CAP customers are subject to EGS prices in excess of the PTC in light in of PECO’s new FCO CAP design.  Under the FCO, which will be effective in October 2016, a CAP customer’s bill credit will be based solely on PECO’s PTC and not actual generation charges.  See CAUSE-PA St. No. 1 at 19-26.  PECO I.B. at 8.


Based on these arguments, CAUSE-PA proposes that the development of CAP shopping within DSP IV should reflect the following two principles:  (1) CAP customers should be prohibited from entering into an EGS contract in which the CAP customer will pay, at any time, generation service rates greater than the PTC; and (2) CAP customers should be prohibited from entering into an EGS contract that includes early cancellation or termination fees.  CAUSE-PA St. No. 1at 31.  In order to implement these principles, CAUSE-PA recommends that PECO’s SOP provide the exclusive platform for CAP shopping with two additional program rules for CAP customers.  See Id.at 31-34.  The OCA and TURN et al. support CAUSE-PA’s recommendations regarding CAP customer shopping in PECO’s service territory.  See OCA St. No. 2-R at 2-5 & 2-SR at 14; TURN et al. St. No. 1-SR at 4-11; PECO I.B. at 8, 9.


PECO believes that CAUSE-PA’s alternative CAP shopping platform, which is supported by the OCA and TURN et al., is inconsistent with the CAP Shopping Order.  The Commission has also made clear that it will consider PECO’s proposed CAP shopping rule revision, which will be filed by September 1, 2016, in a separate proceeding.  May 11, 2016 Secretarial Letter at 2.  In addition, as Mr. McCawley explained, the appropriate time for the Commission to consider any modifications to PECO’s revised CAP shopping plan is after data is available regarding the shopping experience of PECO’s CAP customers under such plan.  See PECO St. No. 2-R at 13.  Because PECO’s CAP customers have never shopped, this data is necessary to determine whether the shopping experience of PECO’s CAP customers is comparable to the experience of CAP customers in other service territories who CAUSE-PA alleges have suffered harm associated with paying prices for generation supply above the PTC. PECO I.B. at 9; PECO R.B. at 4, 5.  PECO reiterates that the Commission made it clear in its May 11, 2016 Secretarial Letter that the proper time for considering programmatic changes is after actual data on PECO CAP customer shopping experiences have been collected.  PECO R.B. at 4, 5.


PECO explains that since the FCO program will start in October 2016, the schedule provides an interim period after the FCO implementation but before the CAP Shopping implementation for communication and explanations about the two programs.  PECO R.B. at 6.



PECO rejects TURN et al.’s claim that its due process rights will be violated if the Commission proceeds with the CAP Rule Revision in DSP III.  The May 11, 2016 Secretarial Letter makes it clear that the public will have an opportunity to comment on the Rule Revision.  PECO R.B. at 7.



PECO objects to TURN et al.’s proposal to impose additional data collection obligations on PECO.  PECO R.B. at 7, 8.



PECO urges the Commission not to adopt, as part of this proceeding, modifications to PECO’s plan to allow low income customers enrolled in its Customer Assistance Program to shop for electric generation supply in the manner proposed by CAUSE-PA and supported by the OCA and TURN et al. PECO I.B. at 9; PECO R.B. at 8.
E.
I&E’s POSITION 
I&E relies on three sources to support its position that the Public Utility Commission may and should impose shopping restrictions upon CAP customers when appropriate.  Specifically these sources are the Choice Act, the Commission’s own regulations governing Universal Service Programs and legal precedent from a recent Commonwealth Court decision in PECO’s DSP II proceeding.  I&E is confident arguing about the authority to limit CAP shopping being granted to the Commission through any of these sources individually but maintains that when these three sources are viewed in totality, they overwhelmingly support I&E’s stance that the Commission may choose to implement limitations on PECO’s CAP shopping proposal.  I&E M.B. at 8-11.


I&E agrees that PECO is unable to produce any evidence of increased costs or harms incurred by CAP shopping simply because there has been no CAP shopping in PECO’s service territory.  I&E M.B. at 11.



I&E supports PECO’s proposal to compile the relevant information regarding the number of CAP customers shopping, the rates these customers pay for generation service and the portion of the aggregate CAP credit amount paid for by residential customers.
  This would allow for the direct evidence desired by the Commission to be analyzed and presented in future proceedings.  I&E M.B. at 12.



Bearing in mind the foregoing constraints on implementing CAP shopping restrictions, I&E has advocated for CAP shopping restrictions similar to those sought by CAUSE-PA in other EDC’s DSP proceedings.  In particular, I&E has advocated for price ceilings for CAP shopping programs in PPL Electric’s latest DSP docket.
  I&E M.B. at 12, 13.



I&E renews its request that was originally stated in PPL’s DSP proceeding.  Specifically, I&E respectfully maintains that the Commission should promptly initiate a statewide collaborative open to all interested stakeholders and/or initiate a new rulemaking proceeding to address CAP shopping issues to advance cost-efficient and effective rulemaking in furtherance of uniform and fair regulation of consumers throughout the Commonwealth.  For the reasons outlined in this Main Brief, the Commission’s Bureau of Investigation and Enforcement represents that while the Commission has the clear and distinct authority to implement further restrictions upon CAP shopping, it may not have the desired level of evidence required to implement such restrictions.  Therefore, the Bureau of Investigation and Enforcement recommends that the previously Joint Petition for Partial Settlement be approved and that the foregoing reasoning be adopted for the disputed issue remaining.  I&E M.B. at 14.

F.
RESA’s POSITION



RESA explains that PECO did not propose to address CAP shopping issue in this proceeding as it is being addressed in the context of a prior default service proceeding.  CAUSE-PA, however, proposed that PECO not allow CAP customers to shop until the effective date of this proceeding (June 1, 2017) and then only under specific restrictions that would require EGSs to always provide below-PTC pricing to CAP customers.  The OCA and TURN et al. support CAUSE-PA’s proposals.  CAUSE-PA, OCA and TURN et al. are collectively referred to herein as the “Proponents of CAP Shopping Restrictions.”  RESA M.B. at 1.



Based on recent interpretations by the Commonwealth Court of the Electricity Generation Customer Choice and Competition Act (“Competition Act”) and the record developed in this proceeding, the RESA does not support the proposal to delay providing the benefits of shopping to CAP customers or to severely restrict this right.  The law is clear that the “overarching goal” of the Competition Act is competition and, while the Commission may “bend” competition to further other important aspects of the Competition Act, it can:  (1) only do so upon a showing of substantial reasons why there are no reasonable alternatives to the proposed restriction on competition; and, (2) may rely on substantial evidence showing why proposed restrictions on competition should be rejected.  This evidence can include a showing that the proposed restrictions may adversely affect available choices for CAP customers.  RESA M.B. at 2, 7, 8, 10.


PECO is addressing CAP shopping issues in the context of another proceeding and there has been no showing why that alternative is unreasonable.  Moreover, the record in this proceeding makes clear that the proposed restrictions on CAP shopping supported by CAUSE-PA would adversely affect available choices for CAP customers by including program restrictions that would result in no EGSs participating.  This is because the CAP-SOP would require the EGS to pay a $30 referral fee for each customer, agree to only provide below-PTC priced electricity and prohibit the EGS (or any other EGS) from marketing other products to the CAP customer.  EGSs are not likely to view such structure as favorable and would not agree to provide service under these conditions.  The practical result would be to remove any opportunity for CAP customers to shop.  RESA M.B. at 2, 3.


RESA contends that the Proponents of CAP Shopping Restrictions raise no new issues in this proceeding that warrant revaluation of shopping restrictions for PECO’s CAP customers.  RESA supports PECO’s position that the appropriate time to evaluate its CAP Shopping Plan is after it has been implemented.
  Furthermore, it would be premature to deny PECO CAP customers the ability to shop for their electricity when there is a path forward to provide those customers access to the competitive market.  The litigated CAP Shopping Plan presents a reasonable alternative to the restrictions to the proposals of the Proponents of CAP Shopping Restrictions.  The Proponents of CAP Shopping Restrictions provide no legitimate basis to negate the Commonwealth Court’s decision that a price ceiling would be anti-competitive and limit the choices available to PECO CAP participants.
  RESA M.B. at 14, 15; RESA R.B. at 7, 8.



RESA recommends that the proposal of the Proponents of CAP Shopping Restrictions that PECO not allow CAP customers to shop until the effective date of this proceeding (June 1, 2017) and then only under specific restrictions that would require EGSs to always provide below-PTC pricing to CAP customers be denied.  The Proponents of CAP Shopping Restrictions have failed to meet their initial legal burden of showing that no reasonable alternatives exist and have failed to demonstrate why the Commission should revaluate a fully-litigated issue.  RESA R.B. at 13. 

G.
DISPOSITION


Although CAUSE-PA, the OCA and TURN et al. make valid points about CAP Shopping, PECO did not submit a CAP Shopping Plan in this proceeding.  Based on the Secretarial Letter, PECO is filing its plan in another proceeding.  It is important that PECO be allowed to present its plan before a ruling is made.  Furthermore, if the undersigned ruled on the proposals submitted in this proceeding, it might conflict with a ruling in the other proceeding.  The undersigned recommends that PECO’s proposal to file its plan in another proceeding be approved.  Consequently, the undersigned will not address the CAP Shopping issue in this proceeding. 
VI.
RECOVERY OF CERTAIN PJM CHARGES

A. NOBLE’S OBJECTIONS
Noble filed a letter on July 28, 2016 indicating that it opposed the Partial Settlement.  Noble Objection at 4.  Noble filed its objection on August 11, 2016.

Noble’s objections to the Partial Settlement concern the treatment and recovery of FERC-jurisdictional wholesale market charges at the retail shopping level during the duration of DSP IV.  Specifically, pursuant to Paragraph 38 of the Partial Settlement, PECO would continue “to be responsible for and recover the following PJM charges from all distribution customers in [its] service territory through its [NBT]:  Deactivation/RMR charges (PJM bill line 1930) set after December 4, 2014; RTEP charges (PJM bill line 1108), and [ECRCs] (PJM bill line 1730).” Partial Settlement ¶ 38
  Noble objects to this paragraph for the following reasons:  (1) The PJM transmission charges subject to the NBT fall squarely within the FERC’s jurisdiction and PECO’s continued recovery of these charges from shopping customers on a non-bypassable basis violates the terms of the PJM OATT and FERC orders; (2) PECO’s NBT is unjust, unreasonable, 
and unduly discriminatory and violates the Competition Act; and (3) the NBT interferes with an EGSs rights as a PJM LSE to directly bill their shopping customers for their PJM transmission charges in connection with customized product and service offerings.  Noble Objection at 4, 5.

Noble argues that the PJM transmission charges subject to the PECO’s NBT fall squarely within the FERC’s jurisdiction, and PECO’s continued recovery of these charges from shopping customers on a non-bypassable basis is unlawful because it violates the terms of FERC orders and the PJM OATT.  Noble Objection at 5.


FERC Order No. 888 and Order No. 2000 provide clear directives regarding wholesale transmission service:  all customers must take service pursuant to an OATT, and each RTO must control and administer its own transmission tariff pursuant to such requirements.
  Further, in Order No. 888, FERC gave guidance on the issue of Federal versus State jurisdiction over transmission in interstate commerce and distribution, concluding that its jurisdiction under Section 201(b) of the FPA extends to the provision of transmission service when the sale of retail electric service is unbundled, as unbundled transmission service is within the FERC’s exclusive jurisdiction.
  Noble Objection at 4.


Noble states that PECO’s NBT is exactly the type of wholesale transmission charge that falls clearly within FERC’s jurisdiction, as FERC and courts have repeatedly found in similar situations.  Noble Objection at 6.  In New York v. FERC, 535 U.S. 1 (2002) the U.S. Supreme Court specifically noted that FERC’s jurisdiction is broad in regard to transmission and affirmed FERC’s assertion of jurisdiction over retail transmission:
It is true that FERC's jurisdiction over the sale of power has been specifically confined to the wholesale market.  However, FERC's jurisdiction over electricity transmissions contains no such limitation.  Because the FPA authorizes FERC’s jurisdiction over interstate transmissions, without regard to whether the transmissions are sold to a reseller or directly to a consumer, FERC's exercise of this power is valid.

New York v. FERC, 535 U.S. 1, 20 (2002) (emphasis in original).


While PECO’s DSP IV includes certain wholesale products and may be impacted by changes in either the retail or wholesale market, Noble contends that the Commission’s jurisdiction should not be extended over matters that are properly within the jurisdiction of FERC and PJM.  The Commission’s jurisdiction is targeted and limited to intrastate retail market matters, and its Orders must not undermine the policies promulgated by, or infringe upon the jurisdiction of, FERC, which has exclusive jurisdiction over the interstate wholesale market.  Noble argues that the Partial Settlement in this regard must be rejected or otherwise modified accordingly.  Noble Objection at 6, 7.
In addition to jurisdictional concerns, Noble objects to permitting PECO to continue to use its NBT for recovery and collection of these PJM transmission charges from shopping customers because this would constitute a re-bundling of transmission and distribution in direct contravention of the Competition Act.  It also shifts responsibility for procuring these transmission costs from the competitive retail market to a regulated service, again in violation of the Competition Act.  Noble Objection at 7.


Noble insists that the Partial Settlement’s continuation of the NBT to collect certain PJM transmission charges from shopping customers is also inconsistent with competition in the wholesale and retail power markets because of its price and market suppressive effects.  Its effects are unduly discriminatory, as the non-bypassable charge interferes with an EGS’s ability to innovate, build products and services, and otherwise compete in the retail electric market.  The NBT also circumvents and ignores existing market structures, shifts the risk to Pennsylvania consumers, and deprives consumers of choice.  Non-bypassable charges on shopping customers are the antithesis of competition, employing a one-size-fits-all approach, negatively affecting the incentives of EGSs to build products and services, and results in harm to existing LSEs that have in good faith followed the rules and the PJM OATT, all of which holds shopping customers captive.
  


Noble contends that this attempt to shift risk and assign costs directly harms retail choice.  By placing an EGS’s PJM wholesale transmission charges within its NBT, PECO is directly and materially interfering with the ability of suppliers, including Noble, who compete with PECO’s retail affiliate from offering further retail market products and services and innovation to shopping customers.  

Noble suggests that retail suppliers that have issues with the PJM OATT and related PJM transmission charges should address those matters through the PJM stakeholder process and/or at FERC.  Those issues should not be inserted in a Commission default service proceeding and addressed through the implementation and continuation of PECO’s NBT, as means of shifting an EGS’s wholesale market risk.  Noble Objection at 9.
Noble requests that PECO’s NBT be rejected because it endangers and interferes with customized product and service offerings and the attendant contractual obligations between LSEs/EGSs and their shopping customers, including the LSEs participation in the PJM market as the billing party.  PJM LSEs maintain the right to direct bill their shopping customers for their PJM transmission charges as part of their individual and propriety contracts with those customers.  Noble provides direct billing to its shopping customers through a competitive product that is highly tailored to the individual customer.  Unlawfully forcing retail EGSs to unilaterally transfer certain billing responsibility and rights to PECO interferes with an EGS’s ability to offer unique and innovate billing products to its shopping customers.  It also ignores and alters the billing determinants used for transmission service available to shopping customers/LSEs through the PJM tariff and removes an EGS/LSE’s billing services available to its shopping customers.  Such unduly discriminatory treatment goes to the heart of the FPA’s prohibition against unduly discriminatory and preferential charges.
  Noble Objection at 9.


Noble alleges that the Commission is being asked to approve a Partial Settlement which would authorize PECO to continue using its NBT to collect and recover certain PJM transmission charges from shopping customers, viz. Deactivation/RMR charges (PJM bill line 1930) set after December 4, 2014, RTEP charges (PJM bill line 1108), and ECRCs (PJM bill line 1730).  Even though this non-bypassable recovery mechanism was approved as part of PECO’s DSP III case, Noble contends that the Commission should reject the continued use of the NBT in DSP IV as it relates to all shopping customers for the reasons discussed above and should modify the Partial Settlement to prohibit the NBT from being used to collect PJM transmission charges on a non-bypassable basis from shopping customers.  Noble Objection at 10.


Noble  SEQ CHAPTER \h \r 1requests that its Objections to the Joint Petition for Partial Settlement be sustained and that the Partial Settlement be modified.
B.
PECO’S POSITION 



In PECO’s DSP III proceedings, the Commission approved recovery of certain transmission costs (known as non-market based charges, or “NMB Charges”), which are incurred by both PECO (as default service provider) and EGSs serving customers within PECO’s service territory.
  In approving the collection of these charges through a non-bypassable charge, PECO’s Non-Bypassable Transmission Charge (“NBT”), the Commission concluded that the recovery of such costs from all customers was appropriate and, moreover, consistent with the Commission’s determinations in other default service proceedings.
  PECO R.B. at 8, 9.



PECO noted that no party presented evidence contesting PECO’s proposal to continue the non-bypassable collection of NMB Charges, as approved by the Commission in the DSP III Order.  Rather, Noble contends in its Objections, for the first time in this proceeding, that the Commission should no longer permit recovery of NMB charges on a non-bypassable basis.  Noble’s decision to delay raising this issue until the briefing stage has prejudiced PECO and other parties by foreclosing any opportunity to present evidence in response.  This tactic is contrary to law.  PECO R.B. at 9.


Section 504 of Pennsylvania’s Administrative Agency Law, 2 Pa.C.S. § 504, provides that an agency’s adjudication is not valid unless the adjudication is based on a record created after the parties have been given reasonable notice and the opportunity to be heard.  See, e.g., Kowenhoven v. County of Allegheny, 901 A.2d 1003, 1010 (Pa. 2006) (“Kowenhoven”).  In Kowenhoven, the Pennsylvania Supreme Court held:

Due process principles apply to quasi-judicial or administrative proceedings, and require an opportunity, inter alia, to hear the evidence adduced by the opposing party, cross-examine witnesses, introduce evidence on one’s own behalf, and present argument.  Id. (internal citation omitted).  

Id at 1010.



As a Commonwealth agency, the Commission must comply with the Administrative Agency Law, and Pennsylvania appellate courts have reversed Commission orders that were based, even in part, on facts outside the administrative record.  Equitable Gas Co. v. Pa. P.U.C., 405 A.2d 1055, 1059 (Pa.Cmwlth. 1979); United Nat. Gas Co. v. Pa. P.U.C., 33 A.2d 752, 758 (Pa. Super. 1943) (“None of these figures appear in the record.  No opportunity was afforded appellant to dispute or discuss them or show their inapplicability to the question.”) PECO R.B. at 9.


PECO argues that reliance on non-record evidence is also specifically precluded by the Commission’s own regulations, which provide:  “After the record is closed, additional matter may not be relied upon or accepted into the record unless allowed for good cause shown by the presiding officer or the Commission upon motion.”  52 Pa. Code § 5.431(b).  In accordance with these regulations and basic principles of due process, Administrative Law Judges have struck new “evidence” that a party seeks to introduce after the close of the record.  See, e.g., Third Ave. Realty Ltd. Partners v. Pennsylvania-American Water Co., Docket No. C-2008-2072920, at 10 (Initial Decision issued October 13, 2010, Opinion and Order entered January 14, 2011).  PECO R.B. at 10.

PECO contends that Noble fails to explain why it did not challenge PECO’s proposal to continue non-bypassable collection of NMB Charges in written testimony in this proceeding.  In the event that the Commission nevertheless considers Noble’s Objections, each of the arguments offered by Noble in opposition to continuation of PECO’s non-bypassable recovery of NMB Charges under the Settlement should be rejected for the reasons explained below.  PECO R.B. at 10.

PECO makes the following arguments.  First, Noble’s contention that recovery of the NMB Charges are within the exclusive jurisdiction of the FERC is unfounded.  Objections at 5-7.  Noble does not cite any authority for its claim that that the FERC has exclusive jurisdiction over whether the load-serving entity or EDC should assume the cost responsibility for rates imposed by PJM and approved by the FERC for transmission-related services.  Nor does Noble provide any examples of violations of the Federal Power Act or PJM’s Open Access Transmission Tariff arising from the non-bypassable treatment of PJM charges.  PECO R.B. at 10.

Noble also argues that continuation of the non-bypassable collection of NMB Charges amounts to “re-bundling” of “transmission” in violation of the Electricity Generation Customer Choice and Competition Act (“Competition Act”).  Objections at 7-8.  This argument was advanced by large commercial and industrial customer groups in opposition to non-bypassable treatment of PJM charges for Network Integration Transmission Service in the FirstEnergy EDCs’ third default service proceedings.  See Joint Petition of Metro. Edison Co., Pennsylvania Elec. Co., Pennsylvania Power Co. and West Penn Power Co. for Approval of their Default Service Programs, Docket Nos. P-2013-2391368, et al. (Order entered July 24, 2014) at 32-38.  In those proceedings, the Commission determined that “neither the Competition Act nor any other provision of the Public Utility Code preclude [recovery of NITS on a non-bypassable basis].”  Id. at 38.  PECO argues that the Commission has already considered and rejected Noble’s argument, and Noble offers no grounds for reconsideration of the Commission’s determination in this proceeding.  PECO R.B. at 10, 11.

Finally, Noble asserts that the non-bypassable collection of NMB Charges is “unduly discriminatory” and interferes with the ability of EGSs to offer innovative products and direct billing services to retail customers.  Objections at 7-9.  Noble argues that shifting responsibility for PJM-imposed costs for delivering generation to PECO’s load zone to the Company discourages load-serving entities from making the investments necessary to hedge wholesale cost obligations and cost-effectively manage load.  Id.  However, Noble has presented no evidence whatsoever of any financial impact on EGSs or limitation on competitive retail market opportunities resulting from non-bypassable treatment of NMB Charges.  PECO R.B. at 11.
C. 
I&E’S Position



I&E stated that Noble is the only party to this proceeding that objected to this otherwise unanimous partial settlement propounded by PECO, the Bureau of Investigation and Enforcement, the Office of Consumer Advocate, the Office of Small Business Advocate, the Coalition for Affordable Utility Service and Energy Efficiency in Pennsylvania, Direct Energy Services, LLC, the Philadelphia Area Industrial Energy Users Group and the Retail Energy Supply Association.  I&E Response at 2.


I&E stated that the NBT at issue in Noble’s objection has already been fully considered and decided by the Public Utility Commission in PECO’s DSP III proceeding. Petition of PECO Energy Co. for Approval of Its Default Service Program for the Period from June 1, 2015 Through May 31, 2017, P-2014-2409362.  The Commission explicitly stated in DSP III “that the non-bypassable recovery of certain PJM transmission charges is beneficial to customers” and found to be in the public interest with subsequent approval and adoption at that docket.  Id at 27.  I&E Response at 2, 3.


As noted in I&E’s Statement in Support, based upon I&E’s analysis of the filing, the acceptance of this proposed Partial Settlement is a just and reasonable resolution.  I&E also avers that the issue objected to by Noble is an attempted resurrection of an issue that was already addressed by the Commission and implemented in PECO’s DSP III.  I&E Response at 3.


Accordingly, I&E supports the Joint Petition for Partial Settlement as being in the public interest despite the Objections of Noble and requests that the Partial Settlement be adopted without modifications.  I&E Response at 3.
D. 
PAIEUG’s Position


PAIEUG explained that in PECO's third Default Service Plan (“DSP III”) proceeding, the parties litigated the issue of whether the collection of non-market based transmission costs should continue to be collected by shopping customers’ EGSs or whether the collection of these costs should be transferred to the Electric Distribution Company (i.e., PECO).  See Petition of PECO Energy Company for Approval of its Default Service Program For the Period from June 1, 2015 through May 31, 2017; Docket No. P-2014-2409362, Opinion and Order at 40-54 (Dec. 4, 2014) (“PECO DSP III Order”).  As part of that litigation, PAIEUG strenuously objected to the collection of these costs being transferred to the EDC due to concerns that such transfer would result in a rebundling of transmission and distribution costs, as well as raise significant contractual issues for Large Commercial and Industrial customers, in part by limiting the services and offerings available for such customers through their EGSs.  The Commission ruled, however, that PECO should implement a non-bypassable transmission service charge for all distribution customers to collect Regional Transmission Expansion Plan (“RTEP”) charges, Expansion Cost Recovery charges (“ECRCs”), and generation deactivation charges.  Id.  The Commission also ruled that NITS should continue to be collected from shopping customers by their EGSs.  Id.  PAIEUG Response at 2, 3.


In its DSP IV PECO preserved the terms of DSP III, as they relate to the collection of NBT and NITS charges.  Joint Petition ¶ 9.  The only modification the Joint Petition makes with respect to these issues, for purposes of DSP IV, is that PECO will be required to publish changes to the NITS charge on the Company's SUCCESS portal and the Supplier Information's Webpage.  Joint Petition ¶¶ 38-39.  PAIEUG Response at 3.

In DSP III, PAIEUG opposed changing the collection of NBT costs from EGSs to the EDC, raising many of the same arguments set forth by Noble in this proceeding.  See PECO DSP III Order at 40-54.  As previously noted, however, the Commission rejected PAIEUG’s arguments and determined that PECO could impose a non-bypassable transmission service charge for the collection of NBT costs.  Id.  In light of the Commission’s Order in PECO’s DSP III proceeding, PAIEUG submits that Noble's objections to the Joint Petition do not directly reflect any of the terms specifically addressed within the Joint Petition or any of the issues raised in PECO's DSP IV proceeding.  For these reasons, PAIEUG supports the Joint Petition and submits that the Joint Petition should be approved without modification.  PAIEUG Response at 4.

E.
RESA’s POSITION


Consistent with the Commission-approved cost recovery mechanism from PECO’s currently effective default service proceeding (“PECO DSP III Order”), PECO recovers the costs associated for these charges for all LSEs, including EGSs, for all customers (default service customers and shopping customers).  PECO St. No. 2 at 10.  Petition of PECO Energy Company for Approval of its Default Service Program for the Period from June 1, 2015 through May 31, 2017, Docket No. P-2014-2409362, Opinion and Order entered December 4, 2014 at 46 (“PECO DSP III Order”).  In the PECO DSP III proceeding, the parties did not reach a full consensus on the issue although they did offer a partial settlement that set forth how PECO would implement a Commission decision which adopted its preferred outcome on the litigated issues.
  While PECO and RESA supported the non-bypassable cost recovery mechanism for RMR et al., this approach was opposed by PAIEUG.
  Regarding cost recovery for NITS, both PECO and PAIEUG opposed RESA’s position that it should be recovered through the same non-bypassable cost recovery mechanism as proposed for RMR et al.
  All these parties set forth their various position in briefs and exceptions in the DSP II proceeding.  Although Noble was also a party in the PECO DSP III proceeding, it did not submit any briefs or exceptions regarding these issues.  In its letter of non-opposition to the PECO DSP III settlement, Noble set forth its understanding regarding issues related to PECO’s Standard Offer Program but did not address the provisions related to the issues discussed herein.  Letter of Noble dated September 4, 2014 filed at Docket No. P-2014-2409362; RESA Response at 2, 3.


Ultimately, the Commission in its PECO DSP III Order adopted the cost recovery positions favored by PECO:  (1) RMR et al. to be recovered from all customers through a non-bypassable mechanism;
 and, (2) NITS to be recovered by PECO only for default service customers.
  The Commission also approved the PECO DSP III partial settlement without modification.
  No party sought reconsideration of the cost recovery issue
 nor was the final order appealed.  RESA Response at 3.


In this DSP IV proceeding, PECO did not propose any change to the DSP III Commission-approved cost recovery mechanisms.  PECO St. No. 2 at 10-11.  RESA was the only party to raise the issue in its direct testimony.  Specifically, RESA Witness White testified that RESA continues to support recovering the costs of PJM transmission-related charges (including NITS) through a non-bypassable rider as “a fair and equitable way to ensure that all customers (whether default service customers or shopping customers) are only required to pay the actual costs of these non-market based charges.”  RESA St. No. 1 at 3.  While Mr. White also specifically stated that RESA was not advocating a change to the treatment of NITS in this proceeding (recognizing the Commission’s decision in the PECO DSP III Order), Mr. White did offer recommendations about how PECO could provide more transparency regarding NITS.  RESA St. No. 1 at 4-5.  PECO was the only party to respond to RESA’s testimony on this issue, and it supported the suggestions of Mr. White.  PECO St No. 2-R at 6.  No further testimony on this issue was offered by any other party in surrebuttal.  RESA Response at 3, 4.


Thus, consistent with the record developed in this proceeding, the Settlement Petition maintains PECO’s current cost recovery approach (Paragraph 38 of the Settlement Petition) while including RESA’s recommendation about providing more transparency regarding NITS (Paragraph 39).  Settlement Petition at 13-14.  Noble’s Objections are limited to Paragraph 38 of the Settlement Petition and Noble only objects to the continued PECO current cost recovery mechanism for shopping customers.  RESA does not support Noble’s Objections. RESA Response at 4.


Noble offers two legal arguments in support of its opposition to the Settlement Petition.  RESA contends that the Settlement Petition should not be rejected for either of these legal arguments. 



First, Noble argues that FERC has exclusive jurisdiction over all issues related to these charges and the Partial Settlement infringes on this jurisdiction.  Noble Objections at 5.  RESA stated that states do not have the authority to disregard an interstate wholesale rate required by FERC or to prevent recovery of the wholesale rate through retail rates.  Hughes v. Talen Energy Mktg., LLC, 136 S. Ct. 1288 at 1298-1299 (U.S. 2016).  However, the issue here is not about the rates but rather how these charges (once they are set) should be recovered from retail customers.  As nothing in the Settlement Petition proposed to regulate the “rates, terms, and conditions” of these charges in contravention to the jurisdiction of FERC, there is no jurisdictional issue here barring the Commission from approving the settlement.  RESA Response at 5, 6.


Second, Noble argues that the Settlement Petition is in direct contravention of the Competition Act because it constitutes “a re-bundling of transmission and distribution.”  Noble Objections at 7.  The Commission has already concluded that it has the legal authority to approve non-bypassable cost recovery mechanisms for these charges.  Noble argues that the continued cost recovery treatment of RMR et al. on a non-bypassable basis is “unjust, unreasonable and unduly discriminatory and violates the Competition Act” on the basis that it constitutes “a re-bundling of transmission and distribution.”  Noble Objections at 7-9.  In the FirstEnergy default service case preceding the PECO DSP III Order, this exact argument was raised by the Industrial User Groups (“IUG”).  Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company for Approval of their Default Service Programs, Docket Nos. P-2013-2391368, P-2013-2391372, P-2013-2391375, P-2013-2391378, Opinion and Order entered July 24, 2014 at 36 (“FE DSP III Order”).  In response to this argument, the Commission specifically “disagreed” that a non-bypassable cost recovery mechanism “would violate the Competition Act, the Public Utility Code or [Commission] Regulations.”  FE DSP III Order at 38.  The Commission reaffirmed this position in its PECO DSP III Order.  PECO DSP III Order at 46.  As such, the Commission has already considered and rejected the legal view that Noble raises here regarding the Commission’s authority to continue the current cost recovery process.  RESA Response at 6, 7.


RESA explains that in addition to its legal arguments, Noble also offers numerous facts to support its opposition to the Settlement position including: 

· non-bypassable treatment “interferes with an EGS’s ability to innovate, build products and services, and otherwise compete in the retail electric market” depriving consumers of choice;
· non-bypassable treatment “is not competitively neutral in that it harms those suppliers that do not have the same business plan as those that support it, including their affiliates;”
· non-bypassable treatment discourages LSEs from making the investments necessary for better forecasting;
· non-bypassable treatment “endangers and interferes with customized product and service offerings and the attendant contractual objections between LSEs/EGSs and their shopping customers;”
· “Noble provides direct billing to its shopping customers through a competitive product that is highly tailored to the individual customer;” Noble Objections at 7-9; RESA Response at 7. 


RESA states that none of these facts are in the record.  Therefore, there is no record support for Noble’s Objections.  Moreover, Noble’s view that allowing PECO to continue to collect the RMR et al. charges on a non-bypassable basis negatively impacts customers is in contrast to the Commission’s clear determination in the PECO DSP III Order “that the non-bypassable recovery of certain PJM transmission charges is beneficial to customers.”  PECO DSP III Order at 46 (emphasis added).  There is nothing on the record of this proceeding to support a reversal of the Commission’s prior conclusion regarding customer impact.  RESA Response at 7, 8.


RESA’s position is that the record in this proceeding fully supports the Settlement Petition.  Specifically, RESA Witness White testified that non-bypassable recovery of these costs is “a fair and equitable way to ensure that all customers (whether default service customers or shopping customers) are only required to pay the actual costs of these non-market based charges.”  RESA St. No. 1 at 3. No party disputed this testimony.  Consequently, there is no record support for the Noble’s Objections and RESA supports approval of the Settlement Petition as submitted.  RESA Response at 8.


RESA stated that it is important to recognize that this issue raised by Noble has been highly contentious in numerous proceedings and the Commission has set forth its position.  None of the parties active in those prior litigations (namely PECO, RESA and PAIEUG) sought to re-open the Commission’s prior determinations in this proceeding.  As such, the Settlement Petition does not – as RESA would prefer – recommend that all these charges (to include NITS) be recovered on a non-bypassable basis for all customers.  The Settlement Petition also does not, as PAIEUG had previously advocated (and what Noble advocates here), reverse the current non-bypassable treatment for the RMR et al. charges.  Despite this, both RESA and PAIEUG fully support the Settlement Petition.  In its Statement in Support, PAIEUG specifically references continuing the current bypassable treatment of NITS as well as implementing the various NITS transparency provisions as in the public interest.  Settlement Petition, PAIEUG Statement in Support at 4.  Similarly, in its Statement in Support, RESA states that the outcome of the Settlement Petition on this issue “is a practical and reasonable outcome.”  Settlement Petition, RESA Statement in Support at 3.  Therefore, while the Settlement Petition does not propose consistent cost recovery treatment for all these charges, it does – consistent with the Statements in Support of both RESA and PAIEUG – present a reasonable outcome of this issue that is in the public interest.  

F.
DISPOSITION



With respect the jurisdiction issue, Noble has failed to present authority to show that the Commission does not have jurisdiction. 



A review of the evidence in the record shows that no party presented evidence contesting PECO’s proposal.  Noble did not submit direct, rebuttal or surrebuttal testimony.  Thus, it is clear that Noble failed to file testimony opposing PECO’s proposal.  


The testimony and exhibits were entered into evidence during the evidentiary hearing on July 14, 2016.  The Joint Petition was filed on July 28, 2016.  Noble submitted correspondence noting its opposition on July 28, 2016.  Noble’s objections were filed on August 11, 2016, the date that the main briefs were due.  



PECO is correct that Noble cannot raise this issue after the evidentiary record has been closed.  52 Pa.Code § 5.431(b).  This deprives the other parties of the opportunity to present evidence in response.  Furthermore, RESA correctly noted that Noble is relying on facts not in the record.  



PAIEUG objected to the cost recovery proposal in DSP III.  The arguments regarding a continuation of PECO’s non-bypassable recovery of non-market based transmission costs and the rebundling of transmission and distribution costs were considered and rejected in DSP III proceeding.  Noble was a party in that proceeding but it did not submit a brief or exception on these issues.  No party requested reconsideration of the cost recovery issue in the DSP III proceeding and the final order was not appealed.  Noble has failed to present grounds for reconsideration now.



The cost recovery was implemented in DSP III and PECO submitted the same proposal in DSP IV.  



Since the Commission has jurisdiction, the cost recovery was approved in the DSP III proceeding, there is no evidence in the record to support a revision of the proposal and the record is closed, Noble’s Objections are denied.
VII.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa.C.S. § 2801 et seq.; 52 Pa.Code §§ 54.181-54.189.



2.
Under the Electricity Generation Customer Choice and Competition Act, 66 Pa.C.S. § 2801 et seq. (the “Competition Act”), PECO Energy Company, as a Pennsylvania electric distribution company (“EDC”) and default service supplier, has a fundamental obligation to provide competitively procured, reliable electric generation service to default service customers.  66 Pa.C.S. § 2807(e)(3.4).


3.
The party seeking a rule or order from the Commission has the burden of proof in that proceeding.  Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the Company has the burden of proof in this proceeding to establish that it is entitled to the relief it is seeking.  66 Pa.C.S. § 332(a).  It is well-established that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990).  Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a).



4.
The Company has the burden of proving it has met the requirements for approval of its proposed default service plan.



5.
Where competing proposals are introduced, the sponsoring party must show that the alternative proposal will better service customers.  Joint Petition of Metropolitan Edison Company and Pennsylvania Electric Company for Approval of Their Default Service Programs, Docket No. P-2009-2093053 and P-2009-2093054 at 19 (Opinion and Order entered November 6, 2009).



6.
To determine whether the parties’ settlement should be approved, one must decide whether the settlement promotes the public interest.  See Pa. Pub. Util. Comm’n.v. York Water Co., Docket No. R-00049165 (Order entered October 4, 2004); Pa. Pub. Util. Comm’n. v. C.S. Water & Sewer Associates, 74 Pa. PUC 767 (1991); Pa. Pub. Util. Comm’n. v. Philadelphia Electric Company, 60 Pa. PUC 1 (1985).  



7.
The requirements of a default service plan include that the default service provider follow a Commission-approved competitive procurement plan, that the competitive procurement plan include auctions, requests for proposal, and/or bilateral agreements, that the plan include a prudent mix of spot market purchases, short-term contracts, and long-term purchase contracts designed to ensure adequate and reliable service at the least cost to customers over time, and shall offer a time-of-use program for customers who have smart meter technology.  66 Pa.Code §§ 2707(e), 2708.



8.
The Default Service Plan of PECO Energy Company, as amended by the Joint Petition for Partial Settlement, include auctions, requests for proposal, and/or bilateral agreements, a prudent mix of spot market purchases, short-term contracts, and long-term purchase contracts designed to ensure adequate and reliable service at the least cost to customers over time, and a time-of-use program for customers who have smart meter technology.



9.
The Competition Act also mandates that customers have direct access to a competitive retail generation market.  66 Pa.C.S. § 2801(3).  This mandate is based on the legislative finding that “competitive market forces are more effective than economic regulation in controlling the cost of generating electricity.”  66 Pa.C.S. § 2801(5).  See Green Mountain Energy Company v. Pa. Pub. Util. Comm'n, 812 A.2d 740, 742 (Pa.Cmwlth. 2002).  Thus, a fundamental policy underlying the Competition Act is that competition is more effective than economic regulation in controlling the costs of generating electricity.  Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company For Approval of Their Default Service Programs, Docket Nos. P-2011-2273650, P-2011-2273668, P-2011-2273669, and P-2011-2273670, at 7-8 (Opinion and Order entered August 16, 2012).



10.
The Default Service Plan of PECO Energy Company, as amended by the Joint Petition for Partial Settlement, includes provisions to ensure that customers have direct access to a competitive retail generation market.



11.
A default service plan must comply with the Commission's default service regulations, 52 Pa.Code §§ 54.181-54.189, and policy statement, 52 Pa.Code §§ 69.1802-69.1816.



12.
The Default Service Plan of PECO Energy Company, as amended by the Joint Petition for Partial Settlement, complies with the Commission's default service regulations.



13.
EDCs are required to consider the incorporation of certain market enhancement programs into their DSPs in order to foster a more robust retail competitive market.  Investigation of Pennsylvania’s Retail Electricity Market: Recommendations Regarding Upcoming Default Service Plans, Docket No. I-2011-2237952 (Order entered December 16, 2011), and Intermediate Work Plan (Final Order entered March 2, 2012).



14.
The Default Service Plan of PECO Energy Company, as amended by the Joint Petition for Partial Settlement, incorporates market enhancement programs in order to foster a more robust retail competitive market.



15.
It is in the public interest for the transmission and distribution of electricity to continue to be regulated as a natural monopoly subject to the jurisdiction and active supervision of the commission.  Electric distribution companies should continue to be the provider of last resort in order to ensure the availability of universal electric service in this Commonwealth unless another provider of last resort is approved by the commission.  66 Pa.C.S. § 2802(16).


16.
The Commission shall require the unbundling of electric utility services, tariffs and customer bills to separate the charges for generation, transmission and distribution.  The Commission may require the unbundling of other services.  66 Pa.C.S. § 2804(3).


17.
The rates charged for default service may not decline with the increase in kilowatt hours of electricity used by a default service customer in a billing period.  52 Pa.Code § 54.187(d).



18.
NITS costs are directly related to the transmission service offered to customers and should continue to be collected by the EGSs instead of being collected for all customers through the DSS Rider.  Joint Petition of Metropolitan Edison Company, Pennsylvania Electric Company, Pennsylvania Power Company and West Penn Power Company For Approval of Their Default Service Programs, Docket Nos. P-2011-2273650, P-2011-2273668, P-2011-2273669, and P-2011-2273670, at 7-8 (Opinion and Order entered August 16, 2012, reaffirmed by the Order on Reconsideration entered October 11, 2012).



19.
The Default Service Program of PECO Energy Company as revised by the Partial Settlement include prudent steps necessary to negotiate favorable generation supply contracts.



20.
The Default Service Program of PECO Energy Company as revised by the Partial Settlement include prudent steps necessary to obtain least cost generation supply contracts on a long-term, short-term and spot market basis.  



21.
Section 504 of Pennsylvania’s Administrative Agency Law, 2 Pa.C.S. § 504, provides that an agency’s adjudication is not valid unless the adjudication is based on a record created after the parties have been given reasonable notice and the opportunity to be heard.


22.
After the record is closed, additional matter may not be relied upon or accepted into the record unless allowed for good cause shown by the presiding officer or the Commission upon motion.”  52 Pa. Code § 5.431(b).  
VIII.
ORDER

THEREFORE,



IT IS RECOMMENDED:

1. That the caption for the Petition of PECO Energy Company for Approval of its Default Service Program for the Period from June 1, 2017 through May 31, 2019 at Docket Number 2016-2534980 be changed from May 31, 2019 to May 31, 2021.

2. That the Joint Petition for Partial Settlement filed in the matter captioned as Petition of PECO Energy Company for Approval of its Default Service Program for the Period from June 1, 2017 through May 31, 2021 at Docket Number 2016-2534980 is approved without modification.

3. That Noble Americas Energy Solutions LLC’s SEQ CHAPTER \h \r 1 Objections to the Joint Petition for Partial Settlement are denied and the request to modify the Partial Settlement is denied.
4. That NERA Economic Consulting, Inc. is approved to continue as the independent third-party evaluator for PECO Energy Company’s default service procurements. 
5. That to the extent that is necessary to permit PECO Energy Company to procure generation for three procurement classes, quarterly filing of hourly-priced default service rates and semi-annual reconciliation of the over/under collection component of the GSA for all default service customers as set forth in PECO Energy Company’s Revised Default Service Program IV, the Commission’s regulation at 52 Pa.Code § 54.187 is waived.

6. That the form Supply Master Agreement set forth in PECO Exhibit JJM-3 as an affiliated interest agreement is approved pursuant to 66 Pa.C.S. § 2102. 
7. That the electric service tariff riders set forth in PECO Exhibits ABC-2 and ABC-3 shall become effective as of June 1, 2017. 
8. That to the extent that it is necessary to permit PECO Energy Company to implement semi-annual reconciliation of the over/under collection component of the Generation Supply Adjustment for the Residential, Small Commercial and Medium Commercial Classes as set forth in the Default Service Plan as revised by the Partial Settlement, the Commission's regulation at 52 Pa.Code §§ 54.187(i) and (j) 54.187 is waived.

9. That the issues involved in PECO Energy Company’s Customer Assistance Program Shopping Program will not be addressed in this proceeding.
10. That the CAP- Standard Offer Program proposed by the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania will not be approved in this proceeding.
11.  That the proceeding at Docket No. P-2016-25434980 be terminated and that the case be marked closed.
Date:
September 23, 2016




/s/












Cynthia Williams Fordham








Administrative Law Judge
� 	Based on the parties’ recommendation in the Joint Petition for Partial Settlement, the term of the DSP IV has been extended to May 31, 2021.


� 	See Final Order, Implementation of Act 129 of October 15, 2008; Default Serv. and Retail Elec. Mkts., Docket No. L-2009-2095604 (October 4, 2011) at 40. 


� 	PECO remains responsible for all distribution services to its default service customers, as well as transmission costs described in Section II.H, infra.


� 	PECO will address any Commission determinations regarding the collection of PJM bill charges via a non-bypassable transmission charge in a subsequent compliance filing.


� 	See Investigation of Pennsylvania’s Retail Elec. Mkt. End State of Default Service., Docket No. I-2011-2237952 (Order entered February 15, 2013) (the “End State Order”) at 12-13.


� 	See Petition of PECO Energy Co. for Approval of Its Default Serv. Program, Docket No. P-2012-2283641 (Order entered October 12, 2012) (“October 12 Order”).  In the October 12 Order, the Commission approved PECO’s DSP II with certain modifications and also directed PECO to submit new proposals for various elements of its proposed retail market enhancements.  In response, PECO made a series of compliance filings (December 11, 2012; February 28, 2013; and April 15, 2013), which were approved by a Secretarial Letter issued January 25, 2013, an Order entered February 14, 2013, and an Order entered June 13, 2013, respectively (collectively, the “DSP II Orders”).


� 	This position is identical to that which was proposed as a “Joint Litigation Position” by PPL, I&E, OCA, and CAUSE-PA in the recent PPL DSP proceeding.  Petition of PPL Electric Utilities Corp. for Approval of a Default Service Program & Procurement Plan for the Period of June 1, 2017 through May 31, 2021, Joint Litigation Position, at Docket No. P-2016-2526627 (July 8, 2016) (attached as Appendix C in CAUSE-PA’s Main Brief in that proceeding).


� 	See 66 Pa.C.S. §§ 2802(10), (17); 2804(9).


� 	Id. at 1103.


� 	As explained in the Direct Testimony of Mr. Geller, the EGS would only have to adjust the enrollment if the PTC drop was more than 7%.  CAUSE-PA St. 1 at 32, fn. 56.


� 	Id.


� 	Id. at 16-17.


� 	Id. at 1106-1108.


� 	Id. at 1109.


� 	See Petition of PECO Energy Co. for Approval of its Default Serv. Plan, Docket No. P-2012-2283641 (Secretarial Letter issued May 11, 2016).


� 	PECO St. No. 2-R. at 13-15.


� 	Petition of PPL Electric Utilities Corporation for Approval of a Default Service Program and Procurement Plan for the Period June 1, 2017 through May 31, 2021, Docket No. P-2016-2526627.  Pending final resolution.


� 	PECO Main Brief at 9.


� 	Commonwealth Court CAP Shopping Decision at 1107.


� 	Partial Settlement ¶ 38.  While the Partial Settlement would permit the NBT to be collected from “all distribution customers” (i.e., shopping and non-shopping), Noble’s objections only pertain to shopping customers.


� 	Promoting Wholesale Competition Through Open Access Non-Discriminatory Transmission Services by Public Utilities; Recovery of Stranded Costs by Public Utilities and Transmitting Utilities, Order No. 888, 61 FR 21540 (May 10, 1996), FERC Stats. & Regs ¶ 31,036 (1996), order on reh’g, Order No. 888-A, 62 FR 12274 (Mar. 14,1997), FERC Stats.& Regs. ¶ 31,048, order on reh’g, Order No. 888-B, 81 FERC ¶ 61,248 (1997), order on reh’g, Order No. 888-C, 82 FERC ¶ 61,046 (1998), aff’d in relevant part sub nom. Transmission Access Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir 2000), aff’d sub nom. New York v. FERC, 535 U.S.1 (2002); Regional Transmission Organizations, Order No. 2000, 65 FR 809, (Jan. 6, 2000), FERC Stats. & Regs. ¶ 31,092 (2000), aff’d sub nom, Pub Util. Dist. No. 1 of Snohomish Country, Washington v. FERC, 272 F.3d 607 (D.C. Circuit. 2001) (“Order No. 2000”).


� 	Order No. 888, slip op. at 431.


� 	See Electric Power Supply Association, et al. v. FirstEnergy Solutions Corporation, et al., Docket No. EL16-34-000, Order Granting Complaint, 155 FERC ¶ 61,101 (April 27, 2016) (concluding that even though retail ratepayers might have a statutory right to choose suppliers, they are nonetheless “captive” because they have no choice as to payment of non-bypassable generation-related charges).


� 	Pa. Water & Power Co. v. Fed. Power Comm’n, 343 U.S. 414, 418 (1952) (stating that “(a) major purpose of the whole (Federal Power) Act” was to protect customers from excessive prices).


� 	The PJM charges approved for NBT recovery include:  (1) Generation Deactivation/Reliability Must Run charges (PJM bill line 1930) set after December 4, 2014; (2) Regional Transmission Expansion Plan charges (PJM bill line 1108); and (3) Expansion Cost Recovery charges (PJM bill line 1730).  See DSP III Order at 46, 61; Joint Petition¶ 38.


� 	See DSP III Order at 46.


� 	PECO DSP III Order at 15-16, referencing Paragraphs 48-50 of the settlement.


� 	PECO DSP III Order at 41.


� 	PECO DSP III Order at 47-49.


� 	PECO DSP III Order at 46.


� 	PECO DSP III Order at 53-54.


� 	PECO DSP III Order at 26.


� 	The Office of Small Business Advocate sought reconsideration of the Commission’s determination concerning hourly pricing for PECO’s Medium Commercial customers, i.e., those with peak demands greater than or equal to 100 kW, but less than 500 kW.  The Commission adjudicated the OSBA’s petition in its Opinion and Order entered February 26, 2015.
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