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:

PREHEARING ORDER #2-GRANTING CONTINUANCE



On August 30, 2016, I was assigned as the presiding officer in this case.  The purpose of this order is to bring to the attention of the parties certain procedural rules that apply to the participants in this proceeding.  This case was scheduled to be heard on Friday, October 21, 2016 at 10:00 a.m.  However, the Respondent’s counsel filed a Motion for Continuance of Hearing Date.


On July 2, 2016, Jeff Wagenmann (“Wagenmann” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the PECO Energy Company (“PECO” or “Respondent”) alleging that a PECO subcontractor came on his property without notification or permission and sprayed poison on his trees and killed multiple trees  The Complainant that requested that PECO replace the poisoned trees or install another buffer to keep the area safe from the drop off to the street. 


On July 13, 2016, the Respondent filed a certificate of satisfaction.


On July 18, 2016, the Complainant filed an objection to the certificate of satisfaction.



On July 22, 2016, the Respondent filed an answer denying the material allegations in the complaint.  On July 22, 2016, the Respondent filed new matter with a notice to plead.  In its new matter, the Respondent stated that the Complainant’s request to have the trees replaced should be dismissed because it is a request for monetary damages.  The Respondent argued that the Commission cannot award monetary damages to the Complainant damage.  The Respondent cited Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A. 2d 791 (1977) to support its position.  



The Complainant replied to the new matter on July 28, 2016.  The Complainant stated that he never asked for monetary compensation.  He wants PECO to repair the damage its subcontractor caused.  The Complainant alleged that the subcontractor did not take safety precautions when it sprayed the trees.


On September 6, 2016, the Respondent’s counsel filed PECO Energy Company’s Motion for Continuance of Hearing Date.  She requested that the hearing be continued because Asplundh’s herbicide witness, Joe Lentz was unavailable that day.  She stated that Mr. Lentz’s testimony is crucial since the Complainant is alleging that PECO’s subcontractor came onto his property without notification or permission and sprayed poison killing multiple trees.  In the motion, the Respondent’s counsel stated that the Complainant was opposed to the continuance. 



The undersigned did not receive a response to the Motion from the Complainant.



The applicable regulation is 52 Pa.Code § 1.15 (b), which reads as follows:
§ 1.15. Extensions of time and continuances.

 (b)  Except as otherwise provided by statute, requests for continuance of hearings or for extension of time in which to perform an act required or allowed to be done at or within a specified time by this title or by order of the Commission or the presiding officer, shall be by motion in writing, timely filed with the Commission, stating the facts on which the application rests, except that during the course of a proceeding, the requests may be made by oral motion in the hearing before the Commission or the presiding officer.  Only for good cause shown will requests for continuance be considered.  The requests for a continuance should be filed at least 5 days prior to the hearing date.



The Respondent’s counsel complied with this regulation.  The motion was filed more than five days prior to the hearing and the reason for the request was that a crucial witness was unavailable.  This demonstrates good cause.  



The Complainant did not respond to the Motion.  The Respondent’s counsel noted the Complainant’s opposition in her motion.  However, the undersigned does not know why the Complainant objected.  



Since the Respondent demonstrated that there was good cause for the continuance, the Respondent’s Motion for Continuance of Hearing Date is granted.  The hearing scheduled for October 21, 2016 at 10:00 a.m. is continued.  



The hearing will be rescheduled.  On or before October 20, 2016, please let me know if you and your witnesses are available for an in person hearing on December 12, 13, 15, 16, 20 or 21, 2016.


The Commission’s policy promotes settlements.  52 Pa.Code § 5.231(a).  If a settlement is reached, a formal hearing will not be necessary and the scheduled hearing will be cancelled.



My contact information is:

Administrative Law Judge Cynthia Williams Fordham

Pennsylvania Public Utility Commission 

801 Market Street, Suite 4063

Philadelphia, PA 19107

Telephone:  (215) 560-2105

Fax: (215) 560-3133

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Respondent’s Motion for Continuance of Hearing Date is granted.  The hearing scheduled for October 21, 2016 at 10:00 a.m. is continued.  



2.
That the hearing will be rescheduled.  



3.
That the parties shall comply with the procedural rules and regulations discussed herein.  

Date:  October 11, 2016



___________________________________








Cynthia Williams Fordham








Administrative Law Judge

Jeff Wagenmann v. PECO Energy Company

Docket No. C-2016-2554724
SERVICE LIST

Jeff Wagenmann
2027 Valley Hill Road
Malvern, PA 19355

Accepts Eservice 
Shawane L Lee Esquire

Exelon Business Service Company, LLC

Legal Department S23-1

2301 Market Street

Philadelphia PA  19103-1338

Accepts Eservice 

4
4

