BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tamika Butler						:
							:
	v.						:		C-2016-2559356
							:
PECO Energy Company 				:



ORDER
GRANTING IN PART AND DENYING IN PART MOTION FOR JUDGMENT ON THE PLEADINGS


On August 1, 2016, Tamika Butler (Complainant) filed with the Pennsylvania Public Utility Commission (Commission) a formal complaint against PECO Energy Company (PECO or Respondent), Docket Number C-2016-2541039.  In her complaint, Ms. Butler alleged that PECO was threatening to shut off, or has already shut off, her electric and gas utility services and that she wished to obtain a payment arrangement.  Ms. Butler specifically averred that she had provided PECO with “emergency medical forms” from her doctor and that despite receiving a ten (10) day shut off notice, PECO was prohibited from terminating her services.  As requested relief, Ms. Butler stated that she is on public assistance and needed a payment arrangement.

On August 17, 2016, PECO filed an answer with new matter with attached notice to plead in response to Ms. Butler’s complaint.  In its answer, PECO admitted or denied the various averments of Ms. Butler’s complaint.  In addition, PECO also provided information relating to Ms. Butler’s account history and details relating to Ms. Butler’s enrollment in the customer assistance program (CAP).  In its new matter, PECO averred that Ms. Butler has been enrolled in PECO’s CAP program since January 21, 2014, and that Ms. Butler’s entire account balance of $427.30 is comprised entirely of CAP arrears.  PECO therefore argued that the Commission has no jurisdiction to grant a payment agreement to Ms. Butler for CAP arrears and that her complaint should therefore be dismissed.

PECO also indicated that Ms. Butler had previously filed an informal complaint with the Bureau of Consumer Services (BCS) in case number 003430871 regarding this same matter and that her informal complaint had been dismissed by BCS on April 26, 2016 pursuant to 66 Pa.C.S. § 1405(c).

On September 8, 2016, PECO filed a motion for judgement on the pleadings which was again accompanied by a notice to plead.  In this motion, PECO averred that Ms. Butler is not eligible for a Commission-ordered payment agreement and thus fails to state claim upon which relief can be granted.  In support of this position, PECO reiterated that Ms. Butler’s entire account balance is comprised of CAP arrears and that because Ms. Butler did not dispute the averments made in PECO’s new matter those averments can therefore be accepted as facts in support of PECO’s motion.  

Ms. Butler’s answer to PECO’s new matter was due on or before September 9, 2016.  52 Pa.Code §§ 5.63(a), 1.12(a), 1.56(a)(1) and (b).  Ms. Butler’s answer to PECO’s motion was due on or before October 1, 2016.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).

Ms. Butler did not file answers to PECO’s new matter or motion.

On October 7, 2016, the Commission issued a Motion Judge Assignment Notice thereby assigning this matter to the undersigned to resolve any issues which may arise during the preliminary phase of this proceeding.  PECO’s motion for judgment on the pleadings is now ready for disposition.  For the reasons discussed below, PECO’s motion will be granted in part and denied in part.



The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Motions for Judgment on the Pleadings.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.
[bookmark: _GoBack]
(2) Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa.Code § 5.102(a), (d)(2).  For a court to grant a motion for judgment on the pleadings, the record must show that no facts are at issue and that the law is so clear that a trial would be a fruitless exercise.  All of the opposing party's well-pleaded allegations are viewed as true but only those facts admitted by him may be considered against him. Beardell v. Western Wayne School District, 91 Pa. Commonwealth Ct. 348, 496 A.2d 1373 (1985) (Beardell).

PECO has argued that because Ms. Butler’s entire account balance is the result of CAP arrears, its motion to dismiss Ms. Butler’s complaint should be granted as the Commission has no jurisdiction to order a payment arrangement for CAP arrears and Ms. Butler has therefore failed to state a claim upon which relied may be granted.  However, it is important to recognize that a payment agreement is not the only relief Ms. Butler’s complaint appears to be requesting.  Her complaint also references a request that PECO acknowledge and honor “medical emergency forms” which she asserts were provided by her doctor and should qualify her for a stay in the termination of her utility services.   PECO failed to specifically answer this averment in its answer.  It is therefore concluded that when accepting as true all well-pleaded material allegations made by Ms. Butler in her complaint, there are facts at issue and it is not clear that a hearing would be a fruitless exercise with regard to Ms. Butler’s averments regarding “medical emergency forms” from her doctor and the role they may play relative to the termination of her utility services.

It is therefore concluded that PECO’s motion for judgment on the pleadings will be granted in part as it relates to Ms. Butler’s request for a payment agreement.  The undisputed facts indicate that Ms. Butler’s entire account balance consists of CAP arrears which this Commission has no jurisdiction over pursuant to 66 Pa.C.S. § 1405(c). Anderson v. PECO Energy Company, Docket No. C-2015-2483433 (Final Order entered April 7, 2016).  However, genuine issues of material fact continue to exist with respect to “medical emergency forms” and PECO’s motion as it relates to the remainder of the averments found in Ms. Butler’s complaint is dismissed.  

ORDER


THEREFORE, 

IT IS ORDERED:

1. That the Motion for Judgment on the Pleadings filed by PECO Energy Company at Docket Number C-2016-2559356 on September 8, 2016, is GRANTED IN PART relative to the request for a payment agreement.

1. The portion of the complaint relating to a request for a payment agreement is hereby dismissed.

1. That the Motion for Judgment on the Pleadings is DENIED IN PART relative to the averments relating to a shut off of utility services and the issue of “medical emergency forms”.

1. The formal complaint filed by Tamika Butler against PECO Energy Company dated August 1, 2016, regarding these averments will be heard in an Initial Hearing before an Administrative Law Judge.


Date: 	October 13, 2016									
							Benjamin J. Myers 
							Administrative Law Judge
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