BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Andrea Morella					:
							:
	v.						:		C-2015-2511073
							:
PECO Energy Company				:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


INTRODUCTION
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		The undersigned granted the Respondent’s motion to dismiss the complaint with prejudice because the Complainant failed to participate in the hearing and prosecute the complaint.

HISTORY OF THE PROCEEDING

		On October 27, 2015, Andrea Morella (“Morella” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging the following: 1) that the Respondent is threatening to shut off her service; 2) that there are incorrect charges on her bill; 3) that the Respondent will not allow her to adjust her payments although she is sick; 4) that she is having a reliability or quality problem with her service; and 5) that she wants an affordable payment arrangement.  

		On November 17, 2015, the Respondent filed an answer.  The Respondent stated that the Complainant enrolled in its Customer Assistance Program (“CAP”) on May 29, 2012.  The Complainant was scheduled to recertify in CAP on January 21, 2016.  The Respondent explained that the Complainant filed an informal complaint with the Bureau of Consumer Services (“BCS”) at #003384288 on September 15, 2015, requesting a payment arrangement to prevent termination.  On September 18, 2015, BCS dismissed the informal complaint pursuant to 66 Pa.C.S. § 1405(c) because the balance was CAP arrears.  The Respondent stated that the Complainant’s $1,419.58 balance was comprised entirely of CAP arrears.  The Respondent stated that the Complainant was billed properly under budget billing in accordance with its tariff. 

		On November 17, 2015, the Respondent also filed new matter with a notice to plead.  The new matter contained statements regarding the Complainant’s participation in CAP and her account balance.

		The Complainant did not respond to the new matter.

		By hearing notice dated November 19, 2015, an initial hearing was scheduled for February 9, 2016 at 9:30 a.m. as one of the call of the docket cases for the morning and the matter was assigned to the undersigned.

		The undersigned sent a prehearing order, dated December 21, 2015, to the parties.  The prehearing order included information about the burden of proof, requesting a continuance and failure to participate in the hearing.

		On February 8, 2016, Shawnee L. Lee, Esquire, the Respondent’s attorney, forwarded Ms. Morella’s February 8, 2016 continuance request by electronic mail.  Ms. Morella stated that she was diagnosed with a contagious disease and that she was too sick to travel.  Therefore, she requested that the hearing be continued.  In her email, Ms. Lee stated that the Respondent did not object to the continuance. 

		By Prehearing Order 2, dated February 8, 2016, the undersigned granted the Complainant’s request for a continuance of the hearing scheduled for February 9, 2016 at 9:30 a.m.  The Complainant was directed to provide a status report on March 3, 2016.  It was noted that the hearing would be rescheduled if she had recovered.  If she needed additional time, she was asked to provide a doctor’s note with the request for a continuance.

		On March 1, 2016, the undersigned received Ms. Morella’s request for a continuance and her doctor’s note.

		On March 9, 2016, Respondent’s counsel indicated that she did not object to a continuance.

		In Order #3, dated March 11, 2016, the Complainant’s continuance request was granted.  She was advised to provide another status report on April 11, 2016.  She also was given the option of a telephone hearing.

		Subsequently, the undersigned was notified that the Respondent had filed a motion for judgment on the pleadings, pursuant to 52 Pa.Code § 5.102(a), with a notice to plead on December 10, 2015.

		In the motion for judgment on the pleadings (“motion”), the Respondent requested that the facts in the new matter be admitted since the Complainant did not respond.  The Respondent maintained that the Commission cannot grant a payment arrangement to the Complainant since, pursuant to 66 Pa.C.S. § 1405(c), customers enrolled in the CAP Rate program are not entitled to Commission ordered payment terms.  Thus, the Respondent requested that the complaint be dismissed. 

		The Complainant did not respond to the motion for judgment on the pleadings within twenty (20) days of service of the motion.  52 Pa.Code§ 5.102 (a, b).  However, the Complainant filed a response on February 22, 2016.  She denied the allegations in the motion.

		Since the Complainant did not submit a continuance request in April 2016, by hearing cancellation/reschedule notice, dated April 18, 2016, the hearing was rescheduled to May 31, 2016 at 10:00 a.m. as a telephonic hearing (Tr. 9).  
		The time and date of the May 31, 2016 hearing were included in the hearing cancellation/reschedule notice, dated April 18, 2016.  The Complainant’s telephone number was listed on this notice.

		By Order #4, dated April 18, 2016, the undersigned granted the Respondent’s motion to dismiss the allegation concerning a payment agreement.  The motion was denied with respect to the termination issue and incorrect charges issue.  The time and date of the May 31, 2016 hearing and the Complainant’s telephone number were included in this Order.  

		A telephonic hearing was held in this matter on May 31, 2016, with Administrative Law Judge Cynthia Williams Fordham as the presiding officer.  The hearing was scheduled for 10:00 a.m.  The Complainant, Andrea Morella, did not answer the telephone when the undersigned called the phone number on the complaint three times and called the phone number provided by PECO once.  Therefore, the hearing in this matter was started at 10:18 a.m. (Tr. 4).  Shawnee L. Lee, Esquire, represented PECO Energy Company.  Dana McCollum, a regulatory assessor for the Respondent, was present but did not testify.  The Respondent’s counsel moved to dismiss the complaint with prejudice for lack of prosecution.

		The record consists of the pleadings and an eleven-page transcript.  The record in this case closed on June 24, 2016, when the transcript was received.

FINDINGS OF FACT

1. The Complainant is Andrea Morella.

2. The Respondent in this proceeding is PECO Energy Company.

3. By hearing notice, dated November 19, 2015, the Commission scheduled this matter for an initial hearing on February 9, 2016 at 9:30 a.m. (Tr. 5).

4. A prehearing order was sent to the parties on December 21, 2015 (Tr. 7).
5. On February 8, 2016, the Complainant requested a continuance of the February 9, 2016 hearing due to illness (Tr. 7).

6. By Prehearing Order 2, dated February 8, 2016, the undersigned granted the Complainant’s request for a continuance of the hearing scheduled for February 9, 2016 at 9:30 a.m. and directed the Complainant to provide a status report on March 3, 2016 (Tr. 8).

7. On March 1, 2016, the undersigned received Ms. Morella’s request for a continuance and her doctor’s note (Tr. 8).

8. On March 9, 2016, Respondent’s counsel indicated that she did not object to a continuance (Tr. 8). 

9. In Order #3, dated March 11, 2016, the Complainant’s continuance request was granted and she was advised to provide another status report by April 11, 2016. 
(Tr. 8). 

10. Since the Complainant did not file a status report by April 11, 2016, the Commission scheduled this matter for an initial telephonic hearing on May 31, 2016 at 10:00 a.m. by hearing cancellation/reschedule notice, dated April 18, 2016, (Tr. 9). 

11. The Commission sent the hearing cancellation/reschedule notice to the Complainant by first class mail to the address on the complaint (Tr. 9).

12. On April 18, 2016, the undersigned sent prehearing order #4 to the Complainant by first class mail to the address on the complaint (Tr. 9).

13. The time and date of the hearing and the Complainant’s telephone number were included in the hearing cancellation/reschedule notice and prehearing order #4 (Tr. 9).

14. The hearing cancellation/reschedule notice that the Commission sent to the Complainant on April 5, 2016, was not returned to the Commission as undeliverable (Tr. 9). 

15. Prehearing order #4 was not returned to the Commission as undeliverable (Tr. 9). 

16. The Complainant did not request a continuance of the May 31, 2016 hearing, withdraw the complaint or settle the matter (Tr. 6). 

17. The Complainant did not participate in the May 31, 2016 hearing (Tr. 4, 
6, 7).  

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

		Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 479 A.2d 10 (Pa.Cmwlth. 1984).

		The undersigned called the Complainant at the number on her complaint three times.  The first time the telephone disconnected after one ring, the second time the telephone disconnected after four rings and the last time the undersigned left a voicemail message and asked the Complainant to return my call by 10:15 a.m. (Tr. 5).  Next the undersigned called the telephone number that Ms. Lee gave me for the Complainant (610 905-xxxx).  The Complainant did not answer and a recording stated “the person that you are trying to reach is unable to accept calls” (Tr. 5).  The hearing began at 10:18 a.m. (Tr. 4).

		Ms. Lee stated that she tried to deliver the Respondent’s exhibits to the Complainant by courier on Friday, May 27, 2016, and the Complainant refused to take the exhibits (Tr. 5). 

		The Complainant did not participate in the May 31, 2016 hearing.  The date and time of the hearing were in prehearing order #4 and in the hearing cancellation/reschedule notice, dated April 18, 2016 (Tr. 4, 5, 10).  Prehearing order #4 also indicated that this case would be dismissed if the customer failed to participate in the hearing and present evidence in support of the complaint.  Neither document has been returned to the Commission.

		The hearing cancellation/reschedule notice, dated April 18, 2016, and prehearing order #4 were mailed to the Complainant at the address on her complaint.  This creates a rebuttable presumption that the Complainant received the documents.  Berkowitz v. Mayflower Securities, 317 A.2d 584 (Pa.1974).  The U.S. Postal Service did not return the documents to the Commission.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa.Cmwlth. 1994).  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Opinion and Order entered October 25, 1993).  

[bookmark: 1.24.]		Section 332(f) of the Public Utility Code, 66 Pa.C.S. § 332(f), provides in pertinent part:

Any party who shall fail to be represented at a scheduled conference or hearing after being duly notified thereof, shall be deemed to have waived the opportunity to participate in such conference or hearing, and shall not be permitted thereafter to reopen the disposition of any matter accomplished thereat….

		Since the Complainant did not participate in the hearing, the hearing was held in accordance with 66 Pa.C.S. § 332(f) and 52 Pa.Code § 5.245 and the record was closed.

		The Complainant failed to sustain her burden of proof.  The Complainant failed to present evidence to support her allegations.

		The Respondent’s attorney moved to dismiss the complaint with prejudice for failure to prosecute (Tr. 5).  The Respondent’s motion to dismiss the formal complaint is granted.  

		Accordingly, the complaint in this matter will be dismissed in its entirety with prejudice.  El-Ayazra v. West Penn Power Company, Docket No. F-2015-2509292 (Opinion and Order entered June 30, 2016); Volgstadt v. UGI Penn Natural Gas, Inc., Docket No. F-02266429 (Opinion and Order entered September 12, 2008) and Martin Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Opinion and Order entered December 26, 1995).

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

		2.	The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

		3.	The Complainant, by failing to be represented at the scheduled hearing, waived the opportunity to participate in the hearing.  66 Pa.C.S. § 332(f).

		4.	Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Berkowitz v. Mayflower Securities, 317 A.2d 584
(Pa. 1974); Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa.Cmwlth. 1994).

		5.	Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Opinion and Order entered October 25, 1993).
 
		6.	The Complainant failed to sustain her burden of proof. 


ORDER


THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Andrea Morella against PECO Energy Company at Docket No. C-2015-2511073 is dismissed with prejudice.

		2.	That the Respondent’s motion to dismiss is granted.

		3.	That this case be marked closed.


Date:	September 26, 2016						/s/				
							Cynthia Williams Fordham
							Administrative Law Judge
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