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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Joint Petition for Modification of the Commission Order Entered October 9, 1997 (Joint Petition), filed by multiple parties on June 8, 2016, relative to the above-captioned proceeding.
 
  The Order to which the Joint Petition refers was entered at these Docket Numbers (October 1997 Order).  No Answer to the Joint Petition has been filed.  For the reasons stated herein, we will grant the Joint Petition and amend the October 1997 Order as outlined in this Opinion and Order.  

History of Proceeding



On October 9, 1997, the Commission entered an Order approving a Stipulation of Settlement dated February 5, 1997.  In the October 1997 Order, the Pumping Station Road crossing, identified in the Order as Crossing No. 10, was ordered to be abolished.  Crossing No. 10 has a stone masonry arch structure which was constructed on a skew that crosses two lanes of roadway and the bridge was to be removed to a point two feet below the surrounding ground line and the embankments graded to a two-to-one slope.

Pursuant to the October 1997 Order, PennDOT would remain responsible for maintenance of the roadway at its sole expense.  Norfolk Southern submitted plans for the removal of the arch to the parties for review and to the Commission for approval on November 22, 2011.  PennDOT filed objections to said plans on December 15, 2011.  By petition filed with the Commission on April 23, 2012, the Township sought a modification of the October 1997 Order to allow Crossing No. 10 to remain and to be preserved by the Township.  The matter was assigned to the Office of Administrative Law Judge and a Prehearing Conference Order was issued on January 25, 2013.

A prehearing conference was held on February 21, 2013, wherein a litigation schedule was established.  On October 8, 2013, the Township withdrew its petition to allow the stone bridge to remain in place.  Counsel for PennDOT and Norfolk Southern requested a suspension of the litigation schedule to allow the parties time to resolve the remaining issue which was PennDOT’s objections to the removal plan.  The Township, Norfolk Southern and PennDOT have worked together to develop a solution that addresses the concerns of the parties and the safety concerns that have been raised in this proceeding.

On May 26, 2016, a Petition for Protective Order was submitted.  No objections to the Petition for a Protective Order were received.  As a result, the Petition for a Protective Order was granted via Order dated June 30, 2016.

On June 8, 2016, the Joint Petition was filed.  In the Joint Petition, the parties agree that, upon approval of the Joint Petition, the stone bridge at Crossing No. 10 shall be permitted to remain in place and that the Township agrees to assume ownership and all future maintenance responsibility for the stone bridge structure, at its sole cost and expense.  The Joint Petition also provides, among other things, that the Township will perform, every two years, an environs-only inspection of the bridge consistent with PennDOT specifications and requirements and provide a copy of that inspection report to PennDOT.  The Township will also relocate, install and maintain all signage identified and maintain the concrete drainage facilities installed as agreed.  The Joint Petition also delineates additional responsibilities of Norfolk Southern and PennDOT.  The Joint Petition includes many provisions commonly found in most settlements that are submitted to the Commission for approval and proposed specific modifications to the ordering paragraphs in the October 1997 Order.
Discussion


We note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.
A petition to modify or rescind a final Commission decision may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior decision, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 
The Joint Petition


The Joint Petition addresses the various issues raised by the parties in this proceeding and delineates the various responsibilities of individual parties.  According to the Joint Petitioners, while the stipulation does not guarantee that an accident could not occur in the vicinity of the stone arch bridge, it adequately safeguards the public.  The Joint Petition states that, upon approval of the Joint Petition, PennDOT’s objections to Norfolk Southern’s plans for removal of the stone arch can be deemed withdrawn and the removal plans would be deemed moot.  The Joint Petitioners agree to abide by the responsibilities and financial obligations included in the attachments to the Joint Petition, which are contingent upon approval of the Joint Petition.  According to the Joint Petitioners, Commission approval of the Joint Petition would save time and expense, further the statutory provisions of 66 Pa. C.S. § 2702 regarding the public convenience and safety of crossings, and further the Commission policy of encouraging settlements.  The Joint Petitioners propose specific ordering paragraphs that should be adopted by the Commission.
Disposition



Based upon our review of the Joint Petition, as well as the lack of opposition to the Joint Petitioner’s request, we find that the Duick standards have been satisfied.  We shall therefore exercise our discretion and approve the Joint Petition to amend the October 1997 Order.  We note that the Commission has the authority to amend a prior order pursuant to 66 Pa. C.S. § 703(g).  We find the Joint Petitioner’s request to be reasonable and in the public interest, considering that it addresses all of the outstanding issues raised in this matter and that there are no factual disputes that require a hearing to resolve.  
Conclusion


We have carefully reviewed the record in this proceeding and will (1) grant the Joint Petition; (2) amend the 1997 Order as outlined in this Opinion and Order; and (3) deem the removal plans filed by Norfolk Southern, and the objections filed by PennDOT, as withdrawn and moot;  THEREFORE,

IT IS ORDERED:

1. That the Joint Petition for Modification of the Commission Order Entered October 9, 1997, filed by the Pennsylvania Department of Transportation; Consolidated Rail Corporation, now Norfolk Southern Railway Company; Eden Township, Lancaster County; the Pennsylvania Department of Conservation and Natural Resources; the Commission’s Bureau of Investigation and Enforcement; and Pennsylvania-American Water Company is granted.

2.

That Ordering Paragraph No. 69 of the Commission’s Order entered on October 9, 1997, which reads as follows, to wit:
69.
That the Crossing where Pumping Station Road crosses under the right-of-way of Consolidated Rail Corporation in Eden Township is hereby abolished, upon completion of the work herein ordered.

is hereby modified to read:
69.
That the Crossing where Pumping Station Road crosses under the former right-of-way of Consolidated Rail Corporation in Eden Township is hereby abolished, with the structure remaining in place, subject to the following conditions:


(a)  
Eden Township shall perform a bi-annual, environs-only inspection of the bridge consistent with PennDOT specifications and requirements and provide a copy of that inspection report to PennDOT. The first inspection shall be performed by September 30, 2016. 


(b)  
Eden Township shall install the traffic control signs consistent with Exhibit “B” and in accordance with PennDOT standards and the applicable regulations.


(c)
Eden Township will maintain the concrete drainage facilities installed in accordance with Exhibit B.


(d)
Norfolk Southern Railway Company shall, at its sole cost and expense, and in accordance with the approved construction plans, obtain all permits necessary for the drainage improvements, implement the maintenance and protection of traffic in accordance with PennDOT Publication 213 and construct the drainage improvements consistent with the plans submitted as Exhibit “B” and approved by the Commission herein.


(e)
PennDOT shall reduce the number of lanes under the bridge tunnel from two (2) lanes to one lane. 
3.

That Ordering Paragraph No. 70 of the Commission Order entered on October 9, 1997, is deleted in its entirety.
4.

That Ordering Paragraph No. 71 of the Commission Order entered on October 9, 1997, is deleted in its entirety.
5.

That Ordering Paragraph No. 72 of the Commission Order entered on October 9, 1997 which reads as follows, to wit:
72.
That Consolidated Rail Corporation, at its sole cost and expense, in the removal of the bridge, shall, if required, make any necessary provisions for protection and/or relocation of the City of Coatesville Authority water line near the crossing.
is hereby modified to read:
72.
That Norfolk Southern Railway Company, at its sole cost and expense, in the construction of the drainage improvements, shall, if required, make any necessary provisions for the protection and/or relocation of the Pennsylvania American Water Company, water line near the Crossing.
6.

That Ordering Paragraph No.74 of the Commission Order entered on October 9, 1997, which reads as follows, to wit:
74.
That the Pennsylvania Department of Transportation, at its sole cost and expense, upon completion of the work herein ordered, furnish all materials and do all work necessary to maintain the highway approaches to the abolished Crossing in a safe and satisfactory condition.
is hereby modified to read:
74.1
That the Pennsylvania Department of Transportation, at its sole cost and expense, upon completion of the work herein ordered furnish all materials and do all work necessary to maintain the highway, including pavement markings, natural drainage swales and vertical clearance signs on the stone bridge

74.2
That Eden Township, having agreed to do so at its sole cost and expense, shall furnish all materials and do all work necessary to maintain the bridge, substructure and superstructure at this location and the improvements by Norfolk Southern Railway Company pursuant to paragraph 69(d) after completion.


7.
That in all other respects, our Commission Order entered on             October 9, 1997 remains in full force and effect.
8.
That the plans submitted by Norfolk Southern Railway Company on November 22, 2011, and the objections thereto filed by the Pennsylvania Department of Transportation on December 15, 2011, are deemed withdrawn and moot.





9.
That failure to comply with this or any Order or Secretarial Letter in this proceeding may result in an enforcement action seeking civil penalties and/or other sanctions pursuant to 66 Pa. C.S. § 3301.
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BY THE COMMISSION

Rosemary Chiavetta

Secretary

(SEAL)

ORDER ADOPTED:  October 27, 2016
ORDERED ENTERED: October 27, 2016  

	� 	The filing parties are comprised of the Pennsylvania Department of Transportation (PennDOT); Consolidated Rail Corporation, now Norfolk Southern Railway Company (Norfolk Southern); Eden Township, Lancaster County (Township); the Pennsylvania Department of Conservation and Natural Resources (DCNR); the Commission’s Bureau of Investigation and Enforcement (I&E); and Pennsylvania- American Water Company (PAWC) (collectively, Joint Petitioners).   


	� 	We note that counsel for the Township signed the Joint Petition as “Solicitor for Providence Township.”  We will disregard this apparent error because there is no separate signature line for Eden Township and Providence Township is not listed as a party of record to this proceeding.


	� 	For a complete history of the proceeding, please refer to the October 1997 Order at pages 4-7.
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