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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Joseph Rago (Complainant) filed on January 11, 2016, [footnoteRef:1] to the Initial Decision (I.D.) of Administrative Law Judge Cynthia Williams Fordham (ALJ), which was issued on December 16, 2015, in the above-captioned proceeding.   The Philadelphia Gas Works (PGW, Company or Respondent) filed Replies to the Exceptions of the Complainant on January 19, 2016.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision. [1: 	The Exceptions that were filed with the Secretary’s Bureau on January 11, 2016, did not include a Certificate of Service.  As such, by letter dated January 11, 2016, the Secretary’s Bureau provided a copy of the Exceptions to the Respondent and set the deadline for the receipt of Replies to Exceptions as January 21, 2016.] 


History of the Proceeding

On September 14, 2015, the Complainant filed a Formal Complaint against PGW with the Commission.  The Complainant stated that his gas service had been terminated, that there were incorrect charges on his bill and that it is not safe for his service to be off.  As relief, he requested that his gas service be reinstated and that he be given a new payment arrangement that is realistic and possible.  This Complaint represents a timely appeal of the Bureau of Consumer Services’ decision at Case No. 3375697.

		On October 5, 2015, PGW filed an Answer admitting that the Complainant’s gas service was turned off on August 12, 2015, but denying the material allegations of the Complaint.  PGW noted that the Complainant established service at the service address on May 31, 2007, and defaulted on a payment agreement pursuant to a prior informal complaint that was closed on April 1, 2014.  PGW’s further stated in its Answer that due to two broken payment arrangements, the Complainant is required to pay $6,584.11[footnoteRef:2], which is comprised of a $6,275.88 balance, plus $185.00 for one-half of a deposit, plus a $123.23 reconnection fee, to have his natural gas service restored.  Answer at 1-2. [2: 	Per PGW Exhibit No. 3, this amount was corrected to be $6,594.08, which includes a $6,285.76 account balance plus $185.00, which is half of the security deposit, and a $123.23 reconnection fee.  We note that the total amount owed by the Complainant is listed as $6,594.08 in PGW Exhibit No. 3.  However, the total actually should be $6,593.99 (i.e., $6,594.08 + $185.00 + $123.23 = $6,593.99).] 

  
		The ALJ conducted a hearing in this matter on November 13, 2015.  The Complainant appeared pro se, testified on his own behalf, and presented one other witness, his mother who lives with him at the service address.  The Complainant sponsored three exhibits.  PGW, which was represented by counsel, presented the testimony of one witness and offered PGW Exhibits 1, 2 and 3.  All six exhibits were admitted into the record without objection and the record was closed on November 25, 2015.

		In her Initial Decision, issued on December 16, 2015, ALJ Fordham dismissed the Complaint and denied the Complainant’s request for a payment arrangement for failure by the Complainant to sustain his burden of proof.  As previously indicated, the Complainant filed Exceptions on January 11, 2016.  PGW filed Replies to Exceptions on January 19, 2016.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code),  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

In her Initial Decision, ALJ Fordham made forty-six Findings of Fact and reached nine Conclusions of Law.  I.D. at 3-7, 14-15.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ found that the Complainant failed to show that the Company was billing him incorrectly or that the Company failed to provide him with reasonable or safe service.  The ALJ denied the Complainant’s requests for another payment arrangement and to have his service reinstated because the record showed that the Complainant failed to make regular payments on his account and defaulted on multiple Company-issued payment arrangements[footnoteRef:3] and one Commission-issued payment arrangement.  For these reasons, the ALJ directed the Complainant to pay the outstanding balance of his account together with any reconnection fees prior to reconnection of his service.  The ALJ also ruled that the Complainant is required to comply with PGW’s request for a payment of $6,594.08 before PGW restores his gas service.  I.D. at 8-13. [3: 	The Complainant defaulted on the Company-issued payment agreements that were issued on June 3, 2010, February 2, 2011 and April 19, 2012.  See Finding of Fact Nos. 7-13 and PGW Exhibit No. 2.] 


Next, the ALJ noted that PGW previously provided two medical certificates to the Complainant during 2012 and 2013 due to the multiple illnesses of his mother.  However, the ALJ concluded that since the Complainant never paid his bills in accordance with Section 56.116 of our Regulations, 52 Pa. Code § 56.116,[footnoteRef:4] the number of renewals for the customer’s household is limited to two certificates filed for the same set of arrearages.  As such, the ALJ found that PGW was not required to honor a third renewal of the medical certificate.  I.D. at 13-14.  The ALJ dismissed the Complaint in its entirety. [4: 	Section 56.116 of our Regulations, 52 Pa. Code § 56.116, is entitled “Duty of customer to pay bills” and requires that “[w]henever service is restored or termination postponed under the medical emergency procedures, the customer shall retain a duty to make payment on all current undisputed bills . . . .”] 


Exceptions and Replies

		In his Exceptions, the Complainant states that due to problem involving a long-term water leak[footnoteRef:5] his gas bills were outrageously high (from $297.57 up to $434.82 per month).[footnoteRef:6]  The Complainant asserts that these bills were too high, that his water leak certainly affected his gas bills, that these charges are not accurate because of the water circumstances, and are disputable.  The Complainant is of the opinion that his gas should be turned on during the pendency of a final outcome of his Complaint because his mother is disabled and he has a young son that lives with him.  The Complainant also contends that he should be allowed a new payment arrangement because he was earning less when the gas bills were escalating and because of his mother’s surgeries and hospital stays.  The Complainant notes that he lost sight of his payment arrangement due to his mother’s health issues.  Exc. at 1-2. [5: 	The Complainant testified that he had a hot water leak of which he was not aware that caused his water heater to run continuously.  The Complainant admitted that the high bills were not PGW’s fault.  Tr. at 9-10. ]  [6: 		See I.D. at 10.] 


		Next, the Complainant submits that his salary was just enough to receive “CAP” for his electric bills at that time and that he still has it.  The Complainant claims he pays his electric bills on time and that his electric payment arrangement is good.  The Complainant maintains that it is obvious that the only way he can possibly rectify this issue is to be afforded a final payment arrangement similar to the last one he was offered because it is impossible for him to come up with the remaining balance and other fees (currently $6,593.99) that he must pay before having his service restored.  The Complainant claims that at the time his bills ran up, his monthly income was $2,490.00[footnoteRef:7] and it became impossible for him to pay without an agreement.  The Complainant requests that a medical certificate be honored due to simple humane and health reasons.  According to the Complainant, he will attain several doctors’ notes to support his mother’s health difficulties if needed.  Exc. at 2-4.  [7: 	We note that current total household income is $6,321.66.  Finding of Fact No. 36, Tr. at 25.] 


In its Replies to the Complainant’s Exceptions, PGW states that his the Complainant’s Exceptions fail to address any error in fact or law contained in the Initial Decision refuting the conclusion that the Complainant failed to meet his burden of proof with regard to demonstrating that the charges on his bills are incorrect, that there is a safety problem, that he is eligible for medical certificates, or that he is entitled to a payment arrangement to restore his service.  PGW notes that the Complainant’s Exceptions are a recitation of the same arguments that were made by the Complainant and his mother at the evidentiary hearing of November 13, 2015.  PGW opines that these Exceptions fail to demonstrate that the Initial Decision is unsupported by substantial evidence.  PGW further opines that the record clearly shows that the Complainant has demonstrated a poor payment history and has defaulted on several payment arrangements.  PGW also submits that the record shows that the Company is not required to honor a third medical certificate, that the Complainant failed to show that PGW failed to provide him with reasonable or safe service, and that the Complainant conceded that his bills are not the Company’s fault.  As such, PGW requests that the Commission deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision dismissing the Complaint.  PGW R. Exc. at 2-3.

Disposition

		Based upon our review of the evidence of record, the Initial Decision and the Exceptions and Replies thereto, we conclude that the Complainant’s Exceptions lack merit.  As noted by the Company, the Complainant has a poor payment history with PGW and has defaulted on several payment arrangements, including one Commission-issued payment agreement.  PGW has stated that the Complainant’s gas service was terminated for non-payment on August 12, 2015, and that he has a total unpaid balance on his gas account of $6,285.76.  See Finding of Fact No. 42.  Considering these facts, and consistent with 66 Pa. C.S. § 1405(d) and Commission precedent,[footnoteRef:8] we agree with the ALJ’s conclusion that it is not appropriate or reasonable to provide the Complainant with another payment arrangement or to require PGW to restore his natural gas service.  Accordingly, we shall deny the Exceptions of the Complainant and conclude that the Complainant failed to meet his burden of proof that there are incorrect charges on his bill, that there is a safety problem, that he is eligible for a medical certificate, or that he should be provided a payment arrangement to restore his service.  [8: 	Crawford v. National Fuel Gas Distribution Corp., Docket No. C‑20066348 (Order entered December 6, 2007). ] 


Conclusion

Based on the above discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, which dismissed the Complaint for failure by the Complainant to meet his burden of proof; THEREFORE,

		IT IS ORDERED:

		1.	That the Exceptions of Joseph Rago filed on January 11, 2016, to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham, which was issued on December 16, 2015, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham issued on December 16, 2015, is adopted, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed by Joseph Rago at Docket Number F‑2015‑2503606 against the Philadelphia Gas Works is dismissed.

4.	That this proceeding shall be marked closed.
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							BY THE COMMISSION,



							Rosemary Chiavetta
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