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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Billie Jo Knapp (Complainant or Ms. Knapp) on April 11, 2016, in response to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mary D. Long issued on April 7, 2016.[footnoteRef:1]  Pennsylvania Electric Company (Company or Penelec) filed Replies to Exceptions on May 12, 2016.   For the reasons that follow, we will deem the Complainant’s filing to be a Petition to Reopen the Record (Petition) and Penelec’s reply to be an Answer to the Petition.  We shall grant the Petition, vacate the Initial Decision, and remand the proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings as deemed necessary. [1:  	On May 2, 2016, the Commission’s Secretary’s Bureau issued a Secretarial Letter to the Parties stating that it received the Complainant’s Exceptions on April 11, 2016, but that they did not contain a Certificate of Service or other indication that the Parties had been served with the Exceptions.  The Secretary’s Bureau provided a copy of the Exceptions to the Parties and indicated that any Replies to Exceptions would be due by May 12, 2016.  
] 


History of Proceeding

	On October 30, 2015, the Complainant filed a Formal Complaint (Complaint) against Penelec requesting a payment arrangement.[footnoteRef:2]  In her Complaint Ms. Knapp averred that a payment arrangement was set up for $180 per month but that she only receives $725 per month resulting from a disability.  For relief, the Complainant requested that she be placed in the Company’s Customer Assistance Program (CAP) or a payment plan that she can afford.  She also asked that her service not be shut off “while trying to figure this out.”  Complaint at 2‑3. [2: 	This Complaint is an untimely appeal of a Bureau of Consumer Services (BCS) informal decision at BCS Case No. 3327242, dated August 14, 2015.  ] 


On November 25, 2015, Penelec filed an Answer to the Complaint (Answer) in which it admitted and denied certain material allegations contained in the Complaint.  Penelec also filed a New Matter and a Notice to Plead along with the Answer.   In its Answer, Penelec admitted that it sent the Complainant a termination notice for the past due amount of $716.43 with a termination date of November 2, 2015.  The Company also denied having an active intent to terminate service at the service address and further indicated that termination efforts were stayed upon the filing and service of the Complaint.  However, Penelec averred that should payment of current, undisputed monthly bills not be made, termination efforts may commence on current, undisputed amounts.  Answer at 2.

Penelec denied that Ms. Knapp is eligible or entitled to a new or different payment arrangement under 66 Pa. C.S. § 1405(d).  According to the Company, BCS  granted the Complainant a Level 1 payment arrangement pursuant to 66 Pa. C.S. 
§ 1405(b)(1)[footnoteRef:3] but that the payment arrangement immediately defaulted due to non-payment.  The Company also asserted that Ms. Knapp was previously on the CAP but was removed due to her failure to recertify her eligibility.  In order to re-enroll in the CAP, Penelec averred, the Complainant would need to pay her entire outstanding balance because she already received the one-time benefit of arrearage deferral.  Ms. Knapp would also need to provide verification of income eligibility.  Answer at 3-4.   [3:   	Level 1 customers have gross monthly household income levels not exceeding 150 percent of the Federal Poverty Level and are entitled to up to five years to resolve their unpaid service balance.  66 Pa. C.S. § 1405(b)(1).  ] 


In its New Matter, Penelec asserted that the Complainant is not entitled to a new or different payment arrangement.  Also, the Company averred that the last payment on the account was made on June 8, 2015, for $200 and that the outstanding balance continues to increase, which at the time of filing was $1,161.26.  According to Penelec, Ms. Knapp has an obligation to pay all undisputed charges on the account and the Company is authorized to begin the termination process if the undisputed current charges become delinquent.  Answer at 5-6.  The Complainant did not file a Reply to the New Matter.  

On December 22, 2015, the Commission issued a Hearing Notice that scheduled an initial telephonic hearing for this matter for February 12, 2016, at 10 a.m.  The Hearing Notice provided the call-in phone number and information needed to make the call.  It also advised in bold and underlined type as follows:  “At the above date and time, you must call into the hearing.  If you fail to do so, your case will be dismissed.  You will not be called by the Administrative Law Judge.”   Hearing Notice at 1.   Thereafter, ALJ Long issued a Prehearing Order dated December 28, 2015, which reiterated the date and time of the telephonic hearing and provided the procedural requirements for making the call.  The Prehearing Order also repeated the notice that the Complainant is required to make the telephone call at the required day and time and that failure to do so will result in the dismissal of the case.  Prehearing Order at 1.[footnoteRef:4]   [4:  	On February 4, 2016, the Company’s counsel filed a letter with proposed exhibits for the hearing.  The letter indicated the date and time of the scheduled hearing and contained a certificate of service for the Complainant.  ] 


	The Initial Hearing convened as scheduled on February 12, 2016.  However, the Complainant did not call the conference number and did not attend the hearing.  The Company was represented by counsel and one Penelec witness was present and prepared to testify.  After the commencement of the hearing, the ALJ held a brief recess but then proceeded in the Complainant’s absence.  Penelec’s counsel made an oral Motion to Dismiss (Motion) the Complaint for lack of prosecution.

 	The hearing produced a transcript of seven pages and the record closed at the conclusion of the hearing.

	In her Initial Decision issued on April 7, 2016, ALJ Long dismissed the Complaint with prejudice because the Complainant failed to appear and prosecute her case.  As previously indicated, the Complainant filed its Petition on April 11, 2016, and Penelec filed an Answer to the Petition on May 12, 2016.

Discussion

Before addressing the Complainant’s filing, we note that any issue that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

We begin by considering the nature of the Complainant’s filing, as the analysis to be applied depends on the type of filing before us.  Here, Ms. Knapp has filed “Exceptions” to the ALJ’s Initial Decision.  Included within her filing is an extra-record assertion that the Company sought to terminate her service on April 10, 2016.    The Commission considers termination of service to be an extreme measure and takes seriously any conduct that results in termination of a customer’s utility service.  See, e.g., Ruth Sanchez v. PPL Electric Utilities Corporation, Docket No. C-2015-2472600 (Order entered July 21, 2016).  Here, Ms. Knapp raises an allegation that she is being threatened with a termination of service which appears to coincide with the pendency of the instant proceeding.  In order to afford due process regarding the Complainant’s new allegation, including the opportunity to present evidence and cross-examine witnesses, we will treat the Complainant’s filing as a Petition to reopen the record pursuant to 52 Pa. Code § 5.571. 

Legal Standards

Commission Regulations allow a party to petition to reopen the proceeding any time after the record is closed but before a final decision is issued for the purpose of taking additional evidence.  52 Pa. Code § 5.571(a); see e.g., Application of Kris Eckerl t/b/a Michael’s Moving and Storage, Docket No. A-2014-2429336 (Order entered November 19, 2015).  The burden is on the petitioner to show grounds for reopening the proceeding, including changes of fact or law that have occurred since the conclusion of the hearing.  52 Pa. Code § 5.571(b).  The Commission may reopen the record after the presiding officer has issued a decision if there is reason to believe that conditions of fact or law have so changed as to require, or that the public interest requires, the reopening of the proceeding.  52 Pa. Code § 5.571(d).  
ALJ’s Initial Decision

ALJ Long made five Findings of Fact and reached three Conclusions of Law.  I.D. at 2, 3-4.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  

The ALJ explained that both the Hearing Notice and Prehearing Order advised the Complainant of the date and time of the scheduled initial telephonic hearing on February 12, 2016, and advised of the warnings for failing to participate in the hearing.  Each was mailed to the Complainant at her last known address and neither was returned to the Commission by the U.S. Postal Service.  According to the ALJ, this created a presumption of receipt.  I.D. at 3 (citing, in part, Berkowitz v. Mayflower, Inc., 455 Pa. 531, 317 A.2d 584 (1974), and Geary v. Verizon Pennsylvania, Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010)).  The ALJ determined that Ms. Knapp was deemed to have received these documents and had sufficient notice of the Commission’s procedures and notice of the date and time of the scheduled hearing.  I.D. at 3. 

The ALJ found that the Complainant had ample notice and opportunity to attend the hearing but voluntarily chose not to do so.  Thus, the ALJ determined that Ms. Knapp failed to meet her burden of proof.  The ALJ granted the Company’s Motion and dismissed the Complaint with prejudice.  

Petition and Answer

		In her Petition, Ms. Knapp argues that she never received a hearing date or time.  She further asserts to having requested a hearing a few months back but notes she may have done the “paperwork wrong or something” because she never heard a response.  Petition at 3-4.  

		In addition, Ms. Knapp states that she has a shut off date of April 10, 2016, and explained that she cannot pay the payment arrangement because she only receives “SSI benefits” of $733 per month.  Id. at 1.  The Complainant also states that she cannot get assistance without first paying the full balance.  However, Ms. Knapp explains, she cannot pay the balance because it exceeds $1,000.  The Complainant also states that her daughter and one-year old grandson live with her and that their family income is approximately $1,400 per month and their rent is $600 per month.  The Complainant requests permission to get on an assistance program with lower payments.  Id. at 1-3.  

		Additionally, Ms. Knapp requests that Penelec be prevented from shutting off her electric service on April 10, 2016.  Id. at 3.  

		In its Answer, Penelec argues that the Complainant was provided a full array of due process notices and had an opportunity to be heard.  Despite this, Ms. Knapp failed to appear at the hearing and prosecute her case.  Thus, the Company contends that the ALJ properly dismissed the Complaint with prejudice.  Further, Penelec asserts that to the extent Ms. Knapp is requesting the reopening or rehearing of this proceeding pursuant to Section 5.571 of our Regulations, such a request should be denied.  Answer to the Petition at 2-3.  

Disposition

		We are concerned with the information pertaining to the termination allegation contained in the Complainant’s Petition which appears to have occurred since the conclusion of the hearing.  Section 56.92(2) of our Regulations, 52 Pa. Code § 56.92(2), clearly states as follows:

A public utility may not mail or deliver a notice of termination if a notice of initial inquiry, dispute, informal or formal complaint has been filed and is unresolved and if the subject matter of the dispute forms the grounds for the proposed termination.  A notice mailed or delivered in contravention of this section is void.


52 Pa. Code § 56.92(2).  

		Additionally, Section 56.141(a) of our Regulations provides:  

A notice of dispute, including termination disputes, must proceed, according to this section:

*	*	*

(2) Termination stayed. Except as otherwise provided in this chapter, when a termination dispute or complaint has been properly filed in accordance with this subchapter, termination shall be prohibited until resolution of the dispute or complaint.  However, the disputing party shall pay undisputed portions of the bill.

52 Pa. Code § 56.141(2).  
 
		The Complainant’s new allegation that she was subject to a service termination date of April 10, 2016 – three days after the issuance of the Initial Decision in this proceeding – suggests there is reason to believe that conditions of fact have changed that require the reopening of the record pursuant to 52 Pa. Code § 5.571(d).   Recently, we remanded a proceeding involving similar allegations of service termination notice occurring within close proximity to the issuance of an initial decision.  See, Rick Iadeluca v. Pennsylvania Electric Company, Docket No. F-2015-2482361 (Order entered September 15, 2016).  Accordingly, we will reopen the record to afford the Parties the opportunity to address the new allegations.[footnoteRef:5]   [5:  	Moreover, under the circumstances of this case, we deem the dismissal of the Complaint with prejudice to be a severe sanction in light of Ms. Knapp’s pro se status.  Any further proceedings deemed necessary in this action, shall also address the remaining allegations in the Complaint.  ] 


Conclusion

Upon review of the record, we will grant the Petition, vacate the Initial Decision, and remand the proceeding to the OALJ for further proceedings as deemed necessary, all consistent with this Opinion and Order; THEREFORE,
	IT IS ORDERED:

		1.	That the Petition to Reopen the Record filed by Billie Jo Knapp on April 11, 2016, is granted, and this proceeding is reopened consistent with this Opinion and Order.

		2.	That the Initial Decision of Administrative Law Judge Mary D. Long, issued on April 7, 2016, is vacated, consistent with this Opinion and Order.



	3.	That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)
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