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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Matthew and Tracie Kolar (Complainants) filed on December 11, 2015, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Steven K. Haas, issued on November 24, 2015, in the above-captioned proceeding.  Replies to the Complainant’s Exceptions were filed by West Penn Power Company (West Penn or the Company) on December 23, 2015.  For the reasons stated below, we will deny the Exceptions and adopt the Initial Decision as modified by this Opinion and Order.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On July 16, 2015, the Complainants filed a Formal Complaint (Complaint) against West Penn, which alleged that the Company was threatening to shut off their electric service with a shut-off scheduled for July 20, 2015.  Complaint at 2.  As relief, the Complainants requested a reasonable payment plan with “payments that are realistic,” and with a lower initial lump sum than the Company requested from them.  Id. at 3.

		On August 5, 2015, West Penn filed an Answer and New Matter (Answer) that was accompanied by a Notice to Plead.  In its Answer, West Penn admitted and denied the various allegations set forth in the Complaint.  West Penn averred that the Complainants established service effective July 6, 2007, and that the Complainants’ account has been enrolled several times in the Company’s Customer Assistance Program (CAP), known as the Low Income Payment and Usage Reduction Program (LIPURP).  West Penn further averred that the Complainants have made only five payments in the past twenty-four months and that the Company had established two payment arrangements on behalf of the Complainants, both of which had defaulted due to non-payment.  Answer at 2.  

		In addition, West Penn asserted that the Complaint is an untimely appeal from a decision of the Commission’s Bureau of Consumer Services (BCS) at Case No. 3287919, that denied the Complainants’ request for a Commission-ordered payment arrangement on the basis of Section 1405(c) of our Regulations, 66 Pa. C.S. § 1405(c), which prohibits the Commission from ordering payments arrangements for CAP arrears.[footnoteRef:1]  Answer at 2-3.  West Penn argued that Section 1405(c) prohibits the Commission from ordering a payment arrangement on the Complainants’ outstanding arrears of $5,456.69 in this proceeding because this amount was incurred while the Complainants were enrolled in LIPURP.  Answer at 4. [1: 		66 Pa. C.S. § 1405(c) provides as follows:

Customer assistance programs. - Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.] 


		In its New Matter, West Penn stated that the Complainants’ account was currently enrolled in LIPURP and that the account balance was $9,921.09 as of July 20, 2015.  According to West Penn, $5,456.69 of that total balance consisted of delinquent charges incurred by the Complainants while enrolled in LIPURP, and $4,464.40 consisted of the amount deferred consistent with LIPURP rules.  West Penn reiterated its position that a Commission-ordered payment arrangement on the delinquent LIPURP arrears is prohibited by 66 Pa.C.S. § 1405(c).  Answer at 6.  The Complainants did not file a response to West Penn’s New Matter.

		On October 21, 2015, a telephonic evidentiary hearing was convened before ALJ Haas.  Tracie Kolar appeared pro se on behalf of the Complainants and presented testimony in support of the Complaint.  West Penn was represented by counsel, presented the testimony of one witness, Tammy Taylor, and introduced five exhibits, all of which were admitted into the record.  The hearing generated a transcript of thirty-six pages.  

		On November 24, 2015, the Commission issued the Initial Decision of ALJ Haas, which found that the Commission lacked the authority to order a payment arrangement and dismissed the Complaint.  I.D. at 6-7.

		As previously noted, the Complainants filed Exceptions to the Initial Decision on December 11, 2015,[footnoteRef:2] and West Penn filed Replies to the Complainants’ Exceptions on December 23, 2015.   [2: 	On December 14, 2015, the Commission’s Secretary’s Bureau issued a letter to the Parties stating that the Complainants’ Exceptions did not contain a certificate of service or other indication that the Complainants had served their Exceptions on the Company.  Accordingly, a service copy of the Exceptions was included with the Secretarial Letter and the Company was given until December 24, 2015, to file its Replies to the Complainants’ Exceptions.] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainants must show that West Penn is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainants’ evidence must be more convincing, by even the smallest amount, than that presented by West Penn.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainants of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainants shifts to West Penn.  If the evidence presented by West Penn is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainants now have to provide some additional evidence to rebut that of West Penn.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Additionally, the Commission has the authority to establish payment arrangements within the strict guidelines set forth in Section 1405(a) of the Code, 66 Pa. C.S. § 1405(a), which states:

(a)	General Rule.-The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.


66 Pa. C.S. § 1405(a).

However, the Commission has no authority to establish a payment arrangement where a customer is enrolled in a utility’s CAP, pursuant to 66 Pa. C.S. § 1405(c), which states as follows:

(c)	Customer Assistance Programs. – Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.

Section 1403 of the Code, 66 Pa. C.S. § 1403, defines a CAP as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.


Finally, before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

ALJ Haas made eight Findings of Fact and reached four Conclusions of Law.  I.D. at 3, 6.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 

		In his Initial Decision, ALJ Haas noted the testimony of West Penn witness Tammy Taylor, who asserted that the Complainants are enrolled in West Penn’s CAP, known as LIPURP, and that all of the arrearages on the Complainants’ account were LIPURP arrearages.  I.D. at 6 (citing Tr. at 22).  The ALJ further noted that the Complainants did not contradict or otherwise challenge this testimony.  Therefore, the ALJ found that the Complainants’ entire unpaid balance consists of LIPURP charges, and thus, the Complainants are not eligible for a Commission-ordered payment arrangement under Section 1405(c) of the Code.  Accordingly, the ALJ concluded that the Complaint must be dismissed.  I.D. at 6.

Exceptions and Replies

		In the Exceptions,[footnoteRef:3] filed by Tracie Kolar on behalf of the Complainants, Ms. Kolar asserts that she was never told that enrolling in LIPURP would remove her rights with the Commission.  Ms. Kolar further contends that when she enrolled in LIPURP, she was told what her monthly payment would be, but was never informed that she also would be required to provide an initial payment of $1,000 on the first bill, along with the monthly payment.  Ms. Kolar states that because she was unable to make this initial payment, she “was in cancellation again and again.”  Exc. at 1.  Ms. Kolar claims that she was provided with “misleading information,” which led her to make decisions that she later determined were not in her best interests.  Id.  Ms. Kolar further indicates that the first time she was informed that the Commission would not be able to help her in this matter was at the October 21, 2015 hearing.  Ms. Kolar concludes that “I just really don’t know what I should do next except to appeal the [ALJ’s] decision.”  Id. [3: 	We acknowledge that the format of the Complainants’ Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainants are appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


		In its Replies to the Complainant’s Exceptions, West Penn asserts that the Complainants do not allege that the ALJ made any error of law or abused his discretion in any manner, and do not dispute the ALJ’s findings that they are not entitled to a Commission-directed payment arrangement.  R. Exc. at 3-4.  In addition, West Penn contends that the Complainants “appear to present additional argument/evidence not raised at hearing but submitted for the first time during the exceptions stage of the proceedings.”  Id. at 4.  According to West Penn, the Complainants’ attempt to further litigate this matter by simply disagreeing with the Initial Decision and without identifying any specific error of law or abuse of discretion, fails to satisfy the requirements of Section 5.533(b) of the Commission’s Regulations.  Id.  West Penn contends that the Complainants’ opinions do not constitute evidence.  Id. at 5.

		West Penn also submits that the record evidence does not support the Complainant’s assertion that they were never told that their participation in LIPURP would prohibit a Commission-ordered payment arrangement.  West Penn points out that the BCS decision dismissing the Complainants’ informal complaint at Case No. 3287919 specifically stated that the Complainants’ request for a payment arrangement was barred by Section 1405(c) of the Code.

		West Penn also disputes the Complainants’ contention that they were never advised that a lump sum payment would be billed.  According to West Penn:

Company witness, Tammy Taylor, testified that she personally explained to Tracie Kolar that there were two options that would prevent the lawful termination of service: (1) either re-enroll in LIPURP with an upfront payment for the missed LIPURP payments; or (2) enter into a 60-month Company [payment arrangement (PAR)] for the entire outstanding balance.  The record evidence reflects that Complainants chose the 60-month Company PAR that eliminated the required upfront payment; Tracie Kolar specifically understood the Company PAR would result in higher monthly terms.  Respondent Exhibit 3, page 5.  


Tracie Kolar chose not to cross-examine witness Taylor and is barred from raising new arguments at the exceptions stage of the proceedings.


R. Exc. at 5-6.

		According to West Penn, the Commission has previously recognized that a pro se litigant is not excused from complying with procedural rules.  R. Exc. at 6 (citing Tremayne Shanault Lewis v. PECO Energy Company, Docket No. C-2010-2189187 (Order entered May 4, 2011)).  West Penn submits that the Commission also determined that non-record evidence and additional argument were not a basis for exceptions under Section 5.333 of the Commission’s Regulations.  R. Exc. at 6 (citing Adolf H. Blauhut v. PECO Energy Company, Docket No. C-2009-2087552 (Order entered January 29, 2010)).  Accordingly, West Penn concludes that in the instant proceeding, the Commission should likewise determine that the Complainants’ Exceptions raising issues/arguments for the first time should be denied.  R. Exc. at 6.

Disposition

		The Complainants do not dispute the amount of the balance owed to West Penn for electric service, but ask that they be granted an affordable payment plan.  Tr. at 7-8.  However, evidence of record indicates that the Complainants’ outstanding balance of $10,095.49 as of the October 21, 2015 hearing date was comprised entirely of arrears for which the Complainants were responsible under West Penn’s LIPURP.  Tr. at 22-25, 27, 33; West Penn Exhs. 4 and 5.  While we are not unsympathetic to the Complainants’ situation, we are prevented by law from granting a payment arrangement on amounts accumulated under customer assistance programs.  66 Pa. C.S. § 1405(c).  Therefore, we agree with the ALJ that this Commission is not authorized to order a payment arrangement on behalf of the Complainants in this proceeding.

		Additionally, the Complainants allege for the first time in their Exceptions that they were provided with incomplete or misleading information regarding the payments they were required to make under LIPURP.  We will not consider this issue herein.  We have previously held that in the interest of judicial economy, we will not grant exceptions or reconsideration when the party failed to raise an argument earlier in the proceeding.  See, e.g., Hess v. Pa. PUC, 107 A.3d 246, 265-266 (Pa. Cmwlth. 2014); Pa. PUC v. York Cab, Inc., Docket No. C-2010-2212946 (Order entered April 18, 2013), at 5; Generic Investigation Regarding Transportation Assessments, Docket No. I‑2008‑2022003 (Order entered August 26, 2008), at 8.

		For the reasons discussed above, we will deny the Complainants’ Exceptions and adopt the ALJ’s determination that this Commission is not authorized to order a payment arrangement on behalf of the Complainants, pursuant to 66 Pa. C.S. § 1405(c).[footnoteRef:4]  Accordingly, the Complaint is dismissed. [4: 		Although we are adopting the ALJ’s ruling on this matter, we note that there are two Findings of Fact in the Initial Decision that must be corrected.  Finding of Fact No. 3 states: “Service to the Complainants’ residence was established by West Penn on July 6, 2008.  Tr. 13.”  However, a review of the record indicates that service was established at the Complainants’ residence on July 6, 2007.  Tr. at 13.  Finding of Fact No. 4 states: “The Complainants were enrolled in West Penn’s Low Income Payment and Usage Reduction Program at the initiation of service in July of 2008.  Tr. 21.”  The record shows that the Complainants were first enrolled in LIPURP on April 18, 2008.  Tr. at 21.  We will modify the Initial Decision to incorporate these corrected Findings of Fact.] 


Conclusion

		In light of the above discussion, we shall deny the Complainants’ Exceptions, adopt the Initial Decision as modified, and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

1. That the Exceptions filed by Matthew and Tracie Kolar on December 11, 2015, to the Initial Decision of Administrative Law Judge Steven K. Haas, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Steven K. Haas, issued on November 24, 2015, is adopted as modified by this Opinion and Order.

3. That the Formal Complaint filed by Matthew and Tracie Kolar on July 16, 2015, is dismissed, consistent with this Opinion and Order.

4. That the proceeding at Docket No. C-2015-2493095 be marked closed. 
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: October 27, 2016

ORDER ENTERED:  October 27, 2016
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