BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michael Adams 					:
							:
	v.						:		C-2016-2558580
							:
PECO Energy Company				:



INTERIM ORDER 
GRANTING IN PART RESPONDENT’S 
MOTION FOR JUDGMENT ON THE PLEADINGS


Before 
Angela T. Jones
Administrative Law Judge


		A customer filed a complaint against an electric utility requesting a payment arrangement.  This Order grants in part the Respondent’s Motion for Judgment on the Pleadings because the Commission has no authority to award a payment arrangement on Customer Assistance Program arrears, and sets the remaining allegation regarding service termination for a hearing.


HISTORY OF THE PROCEEDING

On July 22, 2016, Michael Adams (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  At paragraph 4 of the Commission’s complaint form, the Complainant indicated that the utility has already shut off his service, and that he would like a payment arrangement.  For relief, the Complainant notes that winter temperatures will be coming soon, and requests that the Commission order a payment arrangement so that he can pay off his back balance.  The Complainant alleges that he spoke to PECO representatives in an attempt to get his service turned back on.  The Complainant states that PECO demanded a payment of $4,500 to restore service, which he cannot afford.

The Respondent filed an answer with new matter, properly accompanied by a notice to plead on August 9, 2016.  The answer states that its records indicate that the Complainant and Robin Rineheimer had electric service at 2611 Laurel Drive, Bristol, PA, (Laurel Drive address) under an account number ending with 2111, and that this account was enrolled in PECO’s Customer Assistance Program (CAP) under Tier E on February 19, 2014, and that service was discontinued at the Laurel Drive address on February 2, 2015, with an unpaid balance of $3,118.15.  The answer alleges that on January 7, 2015, Ms. Rineheimer established service at 3021 New Falls Road, Newportville, PA (New Falls Road address), under an account number ending in 5024, and that the CAP status transferred to the New Falls Road address.  On March 3, 2015, PECO transferred the $3,118.15 balance from the Laurel Drive address to Ms. Rineheimer’s account at the New Falls Road address.  On June 4, 2015, the Complainant applied for service at the New Falls Road address.  PECO determined that the Complainant had benefitted from service at both the Laurel Drive address and the New Falls Road address, and was therefore responsible for the balance on Ms. Rineheimer’s account.  Further, PECO states that the Complainant had been reported as a household member for CAP enrollment.  

The answer asserts that the Complainant was enrolled in the Respondent’s CAP on February 19, 2014.  The answer states that the Complainant is scheduled to recertify in the CAP on May 20, 2017.  According to the answer, the Complainant defaulted on a company-issued payment arrangement on June 3, 2015, and the Respondent terminated the Complainant’s service on June 21, 2016 for a past due balance of $4,257.50.

The answer indicates that the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS No. 3451906 on May 22, 2016, requesting a payment agreement.  On May 29, 2016, BCS issued a decision dismissing the complaint, pursuant to 66 Pa.C.S. § 1405(c).  Attached to the answer is a document marked Exhibit 6, which is a copy of the BCS decision.
The answer states that the Complainant’s final balance is $4,925.10, which is comprised entirely of CAP arrears.  Since the $4,925.10 account balance consists of CAP arrears, the answer contends that the Complainant is not entitled to a payment arrangement.

The new matter reiterates the assertions in the answer that the Complainant was enrolled in the Respondent’s CAP and that his arrearages consist entirely of CAP arrears.  The new matter asserts that, pursuant to 66 Pa.C.S. § 1405(c), CAP arrearages are not subject to payment agreements.  The answer and new matter request that the Commission dismiss the complaint.  As of the date of this decision, the Complainant has not filed an answer to the Respondent’s new matter.

On September 8, 2016, the Respondent filed a motion for judgment on the pleadings, with a notice to plead.  The motion reiterates the assertions in the answer with new matter that the Complainant was enrolled in the Respondent’s CAP and that his arrearages consist entirely of CAP arrears.  The motion renews the argument that, pursuant to 66 Pa.C.S. §  1405(c), CAP arrearages are not subject to payment agreements.

In addition, the motion states that the Complainant has not filed an answer to the Respondent’s new matter.  The motion requests that the Commission deem the facts alleged in the new matter as admitted, pursuant to 52 Pa.Code § 5.63(b).

The motion argues that there is no dispute as to the facts that the Complainant was enrolled in the Respondent’s CAP, that the Complainant’s entire past due balance is CAP arrears and that the sole relief the Complainant seeks is a Commission-ordered payment arrangement.  Since the statute at 66 Pa.C.S. § 1405(c) prohibits the Commission from ordering a payment arrangement on CAP arrearages; the motion concludes that the Commission cannot grant the relief that the Complainant seeks.  The motion requests that the Commission dismiss the complaint with prejudice, since there is no dispute as to any material facts and the Respondent is entitled to judgment as a matter of law.

As of the date of this decision, the Complainant has not filed an answer to the motion for judgment on the pleadings.  The motion for judgment on the pleadings is ready for decision.  For the reasons set forth below, I will grant the motion for judgment on the pleadings in part and set the remaining issue for an evidentiary hearing.

DISCUSSION

The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against her only those facts she specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985).

I will view the factual averments in the complaint in this case as true for purposes of disposing of the motion for judgment on the pleadings.  The factual averments in the complaint are that the Respondent has shut off the Complainant’s service.  The Complainant requests a payment arrangement he can afford because winter is coming.

In addition to the facts alleged in the complaint, I shall consider the facts alleged in the Respondent’s new matter since the Complainant has admitted those facts by failing to answer the Respondent’s new matter.  The Commission’s regulation at 52 Pa.Code § 5.63(b) states that a party failing to file a timely reply to new matter may be deemed in default and the facts stated in the new matter deemed admitted.  Since the Complainant has not filed an answer to the Respondent’s new matter denying its factual allegations, I will deem the allegations in the Respondent’s new matter admitted, pursuant to 52 Pa.Code § 5.63(b).

		The facts alleged in the Respondent’s new matter are: 1) the Complainant enrolled in the CAP on February 19, 2014; 2) the Complainant is scheduled to recertify in the CAP on May 20, 2017; 3) the Complainant has a $4,925.10 account balance; and 4) the Complainant’s account balance of $4,925.10 consists solely of CAP arrearages.  These facts are deemed admitted.

	Because the Complainant in this case has not filed an answer to the Respondent’s new matter denying its factual allegations, he has admitted that his entire unpaid account balance consists of CAP arrearages.  As stated above, 66 Pa.C.S. § 1405(c) prohibits the Commission from ordering a payment arrangement on CAP arrearages.  

	However, the Complainant also alleges that PECO has terminated his service.  Therefore, an evidentiary hearing will be scheduled to address this remaining issue. 

ORDER


		THEREFORE,

		IT IS ORDERED 

		1.	That the Motion for Judgment on the Pleadings filed by PECO at Docket No. C-2016-2558580 is granted, in part, with regard to Complainant’s request for a payment arrangement on CAP arrears, and denied, in part, with regard to PECO’s request for dismissal of the Complaint in its entirety; 

		2.	That the request of Complainant Michael Adams for a payment arrangement is stricken;

		3.	That the remaining issue regarding termination of service will proceed to hearing;

		4.	That all parties will be prepared to proceed with evidence and witnesses on the date of the hearing scheduled.


[bookmark: _GoBack]Date:	October 27, 2016										
		Angela T. Jones
		Administrative Law Judge
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