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Introduction


Before the company will provide gas service to Complainant at the service address, Philadelphia Gas Works is requiring Complainant to pay outstanding charges for the service address that were incurred between September 2009 and April 2011.  Complainant contends that he did not live at the service address during that period and is therefore is not responsible.  This decision finds that Complainant is responsible for charges for the period November 2, 2010 until April 4, 2011.

HISTORY OF THE PROCEEDINGS



On April 13, 2016, Ditavious Smith (“Complainant”) filed a formal complaint against Philadelphia Gas Works (“PGW”).  Complainant contends that PGW is requiring him to pay an outstanding balance incurred at the service address before the gas service is turned on at the service address, formerly the home of his parents.  Mr. Smith contends that he is not responsible for the charges because he did not live at his parents’ home when the charges were incurred.



On May 13, 2016, PGW filed an Answer contending that the charges were transferred to him because he inherited his parents’ home and because a credit report linked the Complainant to his parent’s home since the year 2000.  PGW also stated that Complainant was informed that he could enter into a payment arrangement for the balance. 


The hearing began as scheduled on July 5, 2016.  Complainant represented himself and present one exhibit, a copy of the Settlement Agreement for sale of his home on Media Street in Philadelphia.  Complainant’s exhibit was marked as Complainant 1.  He testified on his own behalf and presented no witnesses. 

PGW was represented by Laureto Farinas, Esq. who presented the testimony of Joyshalyn Moore, PGW Customer Review Officer.  Attorney Farinas also introduced 7 exhibits, as follows:

PGW 1
 
Customer Contact Record for unauthorized activity

PGW 2
 
Customer Contact Record for Account J.W. Smith

PGW 3 
Service Agreement - Ditavious Smith

PGW 4 
Service Agreement - J Smith
PGW 5 
Field Information

PGW 6 
Field Information 49-70689

PGW 7 
Commission Bureau of Investigation Decision


Complainant and PGW were given until July 15, 2016 to provide additional documentation in support of their positions.  PGW provided the following:
PGW late-filed 8
AMR readings 8/27/2009 – 04/04/2011
PGW late-filed 9
Explanation of billing in Exhibit 5


Complainant submitted a Philadelphia Department of Records Transfer of Title document.  The document has been marked as Complainant late-filed 2.


Neither party responded or objected to late-filed exhibits.  All exhibits were admitted.


The record closed on July 29, 2016 upon receipt of the transcript. 

FINDINGS OF FACT

1. The Complainant is Ditavious Smith.
2. The Respondent is Philadelphia Gas Works (“PGW”).
3. The service address at issue is 216 East Shedaker Street, Philadelphia, Pennsylvania.
4. The property was unoccupied at the time of the hearing.  (Tr. 13).
5. In August of 2009, the PGW customer of record was J.W. Smith, Complainant’s father.  (Tr. 49).
6. Although the gas service at the address was terminated in August of 2009, the PGW Service Agreement for the service address shows that the account was in the name of J. Smith until December 29, 2012, when a write off of $2,176.96 was taken under the name of J. Smith as customer of record.  (PGW 4 at 3).
7. The write off amount in the name of J. Smith of $2,176.96 is not sought by PGW in this proceeding.  (Tr. 52). 
8. The service address is the address on Complainant’s driver’s license.  (Tr. 13). 
9. Complainant’s sister lived in the property with Complainant’s father prior to his passing in early 2009.  (Tr. 32-33).
10. In 2009, Complainant’s sister contacted PGW regarding the service address and the status of the account at the service address.  (PGW 2 at 10) 
11. PGW records show that Complainant’s sister lived at the property after her father died and would not provide any information to PGW when the technician, Enrique DeLeon, visited the property on April 4, 2011.  (Tr. 56; PGW 2 at 8).
12. In 2001, Complainant purchased a home on Media Street and lived there until he sold it in October of 2010.  (Tr. 8; Complainant 1; Complainant 2).
13. Following the sale of his house, Complainant moved into his girlfriend’s home.  (Tr. 9). 
14. Complainant and his girlfriend later moved to E. Stafford Street in Philadelphia.  (Tr. 9-10).
15. Complainant received service in his name at E. Stafford Street from May 21, 2012 to December 14, 2012.  (Tr. 11; PGW 3).
16. On April 4, 2011, PGW personnel visited the service address after detecting that there was unauthorized usage.  (Tr. 44; PGW 1 at 2).
17. J. Smith’s daughter, Complainant’s sister, was living at the service address on April 4, 2011 and wouldn’t allow access to the property.  (PGW 2 at 8).
18. PGW personnel again visited the property on July 25, 2013 and found the gas on.  (PGW 2 at 7).
19. The gas was shut off at the curb on July 25, 2013 because an unidentified person at the service address would not allow access to the property.  (Tr. 45; PGW 1 at 2).
20. In August of 2013, PGW again revisited the property on an unbilled usage tip, found the gas on and again shut off the gas from the curb after a male at the address refused to allow PGW to access the meter inside.  (Tr. 46; PGW 1 at 2). 
21. On March 25, 2015, Complainant contacted PGW to find out what was needed to have the gas service turned on at the service address.  (Tr. 49; PGW 2 at 3). 
22. PGW contacted Complainant on March 26, 2015 and informed him that because he had inherited the property, PGW was holding him responsible for past due amounts that resulted from unauthorized usage from August of 2009 until April of 2011.  (Id.)
23. PGW is requiring Complainant to pay $5,094.15 for the unauthorized use of gas during the period August 2009 until April of 2011.  (Tr. 53).
24. When the service was shut off on September 4, 2009, the index reading was 4078 ccfs.  (Tr. 54; PGW late-filed 8). 
25. The index reading at the service address on November 2, 2010 was 5760 ccfs.  (PGW late-filed 8).
26. On April 4, 2011, PGW personnel shut off the gas and obtained a meter reading index of 7205.  (Tr. 45; PGW 1 at 2). 
27. The index reading on April 4, 2011 was 7205 ccfs.  (PGW late-filed 8).
DISCUSSION


Complainant seeks to obtain PGW service in his name at the service address.  PGW’s position is that Complainant is responsible for $5,094.15 of unauthorized usage at the service address during the period August 2009 through April of 2011.
  Complainant filed this complaint disputing that he is responsible for the charges during that period and seeks a ruling that PGW cannot hold him responsible.  His claim will be granted in part and denied in part.

Section 332(a) of the Public Utility Code places the burden of proof on the party seeking relief from the Commission.  66 Pa.C.S. § 332(a).  Therefore, in order to prevail, a complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  The offense alleged and proven must in violation of the Public Utility Code, the Commission’s regulations or an outstanding order of the Commission.  66 Pa.C.S. § 701.



If a complainant establishes a prima facie case, the burden of presenting the evidence shifts to the utility.  The complainant will prevail if a utility does not rebut the complainant’s evidence.  Where a utility presents rebuttal evidence, the burden of going forward with the evidence shifts back to the complainant, who to prevail must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof is always that of a complainant.  Milkie v. Pa. Pub. Util. Comm'n, 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie); see also, Burleson v. Pa. Pub. Util. Comm'n, 443 A.2d 1373 (Pa. Cmwlth 1982).



Section 1407(d) of the Public Utility Code provides that “[a] public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.”  66 Pa.C.S. § 1407(d).  A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission.  66 Pa.C.S. § 1407(e).


The Commission’s regulations further address the payment of outstanding balances as follows:

§ 56.35. Payment of outstanding balance
(a)  A public utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the public utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.
(b)  A public utility may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant, except as provided for in paragraphs (1) and (2).
(1)  A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request.  The 4-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant.
(2)  A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the Commission.  Public utilities shall include in their tariffs filed with the Commission the methods, other than those specifically mentioned in this paragraph, used to determine the applicant's liability for any outstanding balance.
(3)  Any outstanding residential account with the public utility may be amortized in accordance with § 56.191 (relating to payment and timing).

52 Pa.Code § 56.35.

Complainant discontinued PGW service on Stafford Street in 2012 and therefore when he sought to initiate service at the service address on March 25, 2015, he was an Applicant. The Complainant is an Applicant for service.  The term “Applicant” is defined as “A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.”  The term does not include a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility.”  66 Pa.C.S. § 1403 (2016).  Therefore, PGW can require Complainant to pay the outstanding balance if he resided at the address for which he is seeking service during the time the outstanding balance accrued. 

PGW is seeking payment for usage at the service address during the period August 2009 through April of 2011.  PGW contends that Complainant was “linked” to the service address since 2000 and therefore during the time the balance accrued.  (PGW 2 at 1-2; Tr. 47).  PGW also pointed out that Complainant’s driver’s license bears the service address.  Additionally, unauthorized usage was discovered on several occasions between 2009 and 2013.



Complainant contends that he did not live at the property during that period.
  Mr. Smith contends that he lived in a home that he purchased in 2001 until October 2010, when he sold it.  He contends that he then moved in with his girlfriend at another address and eventually lived with her on Stafford Street, where he was a PGW customer of record.  He further contends that after leaving Stafford Street, he moved to another address but did not live at the service address. 



Mr. Smith did not dispute that his driver’s license bears the service address.  However, he asserted that although he did not live at that address, he has maintained that address on his license since he lived with his parents in his youth.  Evidence of record supports a finding that, for at least part of the time in dispute, Complainant did in fact live elsewhere, despite having his parent’s home address on his license.  


A Settlement Statement (Complainant 1) and a Transfer of Title document (Complainant late-filed 2) show that Mr. Smith owned a home on Media Street from August of 2001 until the house sale was completed on October 4, 2010.  This supports his contention that he did not live at the service address during the disputed period prior to October 4, 2010.  He credibly testified that he lived at the residence that he owned and that, after selling it, he moved out of that house later in October of 2010. 


Other evidence also supports Complainant’s position that he did not live at the service address and that his sister lived at the service address for at least part of the time at issue.  In addition to Complainant’s testimony that his sister lived with his father prior to his passing and remained in the house after he died in 2009, the records made by PGW employees also support a finding that Complainant’s sister lived in the house.  PGW customer contact records have notations that the daughter of J. Smith, Complainant’s father, contacted PGW regarding the service address account in 2009.  Additionally, PGW records also state that Complainant’s sister refused to allow PGW technician Enrique DeLeon access to the property when he visited the service address on April 4, 2011.  (PGW 2).  This supports Complainant’s contention that he did not live at the service address during the disputed period prior to November 2010.  

However, Complainant presented no supporting evidence showing that he did not live at the service address from November of 2010 through April 4, 2011.  Complainant credibly testified that he moved in with his girlfriend subsequent to moving out of his Media Street home but presented to evidence of the actual dates that he moved in and lived with his girlfriend at her home.  Complainant also testified that he eventually moved to Stafford Street with his girlfriend.  However, he presented no evidence that he lived on Stafford Street during the time period at issue. 


A PGW Service Agreement Statement of Account shows that Complainant was a PGW customer on Stafford Street from May 21, 2012 through August 21, 2012.  This period is not at issue, however, and therefore Complainant’s testimony and the Stafford Street Service Agreement Statement are not supportive of Complainant’s position.  Consequently, Complainant can be held liable for charges from November 2, 2010 until April 4, 2011. 


But the inquiry does not end there.  Section 56.35 provides that a utility may require payment for a period not exceeding 4 years from the date of the service request unless the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant.  Complainant first sought service in his name on March 25, 2015 and PGW is seeking payment for the period September 2009 through April 2011.  Four years from the date Complainant sought service is March 24, 2011 and therefore eleven days of the charges at issue - March 25- April 4, 2011 – clearly fall within the four-year statute of limitations.  However, the record supports application of the fraud or theft exception to the statute of limitations. 


On April 4, 2011, PGW Technician De Leon visited the service address in response to unauthorized usage.  PGW technicians also visited the service address to investigate unauthorized usage in January, February and March of 2011.



There is no direct evidence that Complainant devised the unauthorized usage at the service address.  However, under section 332(a) of the Public Utility Code, the burden is upon the Complainant.  He did not present evidence to establish that he was not living at the service address from November of 2010 – April 4, 2011.  Consequently, complainant is responsible for the charges, the unauthorized usage and the concomitant exception to the statute of limitation.  Therefore, the statute of limitations does not limit PGW’s recovery and Complainant is responsible for the charges billed for usage from November 2010 through April 4, 2011.  

According to PGW late-filed 8, on November 2, 2010, the meter reading at the service address was 5662 ccfs and the reading was 7205 ccfs on April 4, 2011 when the service was turned off.  Therefore, under 52 Pa.Code § 56.35, PGW may, as a condition of providing service at the service address, hold Complainant responsible for charges pertaining to the 1543 ccfs difference between the two readings. 
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Complaint in Ditavious Smith v. Philadelphia Gas Works at Docket Number F-2016-2541894 is sustained in part and denied in part. 
2. That Complainant Ditavious Smith is not responsible for usage at the service address prior to November 2, 2010.
3. That Complainant Ditavious Smith is responsible for usage at the service address from November 2, 2010 until April 4, 2011.
4. That within 30 days of the final order in this matter, Philadelphia Gas Works will issue to Complainant a bill for usage at the service address for the period November 2, 2010 through April 4, 2011 and meet with Complainant to discuss payment options.
5. That this matter be marked closed. 

Date:   October 11, 2016 




/s/












Darlene D. Heep


Administrative Law Judge

� 	When he visited PGW on March 25, 2015, Complainant was informed that to turn on the service at the service address, he had to pay, or enter into a payment agreement to pay, unauthorized usage of $5,094.15, the write off on his Stafford Street account of $201.33, a connection fee of $123.23, and a dig fee of $372, for a total amount needed of $5,790.81.  (Tr. 47). 





� 	PGW is not seeking to recover for unauthorized usage after April 4, 2011 in this proceeding.


� 	Although Complainant stated that he inherited the service address, and PGW holds him responsible, neither party presented documentation at the hearing to establish that Complainant is in fact the owner.  The company did not present the usual documentation of ownership such as municipal records from the city of Philadelphia.  Further, PGW contends that Complainant must pay for the usage because he is associated with the property, not because he is the owner.  Therefore a discussion of owner liability is not fitting here.  
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