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INTRODUCTION



This Initial Decision dismisses the Complainant’s formal Complaint because he failed to sustain his burden of proof to establish that PECO Energy Company violated any Commission orders or regulations. 

HISTORY OF THE PROCEEDING
On July 7, 2015, Amir V. Williams (Complainant or Mr. Williams) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant indicated that the utility was threatening to or had shut off his service, and that his current bill does not reflect his CAP rate charges as per a prior settlement.  The Complainant did not indicate any specific request for relief in his Complaint.  

On July 29, 2015, Respondent filed an Answer and New Matter
 indicating the Complainant does have electric service.  PECO also alleges that the Complainant was actively enrolled in its Customer Assistance Program (CAP).  The New Matter alleged that the Complainant’s balance is $557.40 and the entire balance is comprised of CAP arrears.  The Respondent asserts that the Complaint should be dismissed under 66 Pa.C.S. § 1405(c).  
On August 5, 2015, a Hearing Notice was issued which indicated an initial hearing was scheduled in the matter for Friday, September 11, 2015 at 10:00 a.m., and assigned to me.  I issued a Prehearing Order on August 10, 2015.  

On August 19, 2015, the Respondent filed a Motion for Judgment on the Pleadings.  The Respondent alleged that the Complainant was enrolled in the Customer Assistance Program (CAP) on November 18, 2003 under Tier B.  PECO alleged the Complainant last recertified in CAP on February 13, 2014 under Tier E1.  PECO also averred that the Complainant’s entire balance on the account is comprised of CAP arrears.  The Respondent asserts that under 66 Pa.C.S. § 1405(c), the Complainant is not entitled to a payment arrangement.
  
On September 3, 2015, the Complainant submitted a request for an extension of time which I granted and the matter was rescheduled for an initial hearing on Thursday, November 19, 2015 at 10:00 a.m.
  

On September 17, 2015, I issued an Order granting in part and denying in part the Respondent’s Motion for Judgement on the Pleadings.  I dismissed any request for a payment arrangement under 66 Pa.C.S. § 1405(c) of the Utility Code and indicated that the remaining issues of the Complaint should move forward for a hearing.  
The initial hearing in this matter was held as scheduled on January 11, 2016.  The Complainant appeared pro se and testified on his own behalf.  Mr. Williams also presented five exhibits which were all entered into the record.  Respondent appeared and was represented by Shawane Lee, Esq., who presented the testimony of Dana McCollum, a Regulatory Assessor.  Respondent offered five exhibits which were all entered into the record.  During the course of the hearing, I directed PECO to perform meter testing for the Service Address and indicated that a further hearing would be scheduled for the Company to present that evidence.    

By Corrected Hearing Notice dated January 16, 2016, a Further Hearing was scheduled for Friday, March 18, 2016, at 10:00 a.m.

On March 15, 2016, the undersigned received a Motion for Continuance of Further Hearing (Motion) from the Respondent, PECO Energy Company, through its counsel, Shawane Lee, Esquire.  The Respondent requested the continuance due to the fact that its witness regarding the high bill issue was unavailable on March 18, 2016 for the hearing because of a mandatory training session.  I granted the Motion via Interim Order dated March 15, 2016.

Via a Hearing Cancellation/Reschedule Notice dated April 7, 2016, the matter was scheduled for a further hearing on Monday, May 9, 2016 at 10:00 a.m.  



The further hearing convened as scheduled May 9, 2016.  Complainant appeared pro se and testified.  Complainant also presented the testimony of two other witnesses, Mary Simmons and Tieara Higgins.  Respondent appeared and was represented by Shawane Lee, Esq., who presented the testimony of Eric Riley, a High Bill Field Technician.  Respondent offered three additional exhibits which were all entered into the record.    



The two hearings resulted in 163 pages of transcript.  The record closed on June 7, 2016, when I received the transcript of the further hearing.

FINDINGS OF FACT

1. The Complainant in this case is Amir V. Williams who resides at 5600 Ogontz Avenue, Apartment A-31, Philadelphia, Pennsylvania (Service Address).  Tr. 12-13.  

2. The Respondent in this proceeding is PECO Energy Company.  

3. The Complainant resides at the Service Address alone.  Tr. 24.

4. The Complainant tries to reduce his electric usage.  Tr. 29.

5. The Service Address is a one bedroom apartment with three total rooms.  Tr. 24, 35; Tr2. 93.
  

6. Complainant has one TV, a computer, refrigerator, chest freezer, microwave, table fan, and a space heater.  Tr. 34-35.  

7. The Complainant first enrolled in CAP on November 18, 2003.  Tr. 47; PECO Exh. 2.  
8. The Complainant was removed from CAP on April 29, 2011 for failure to recertify.  Tr. 47; PECO Exh. 2.  

9. Complainant was reenrolled in CAP on May 23, 2011.  Tr. 48; PECO Exh. 2.

10. The Complainant was again removed from CAP on June 7, 2013 for failure to recertify.  Tr. 48; PECO Exh. 2.  

11. The Complainant was reenrolled in CAP on February 13, 2014 and was enrolled as of the date of the first hearing in this matter.  Tr. 49, 51; PECO Exh. 2.  

12. The Complainant’s bill indicates that he is a CAP rate customer.  Complainant Exh. 1.  

13. The Complainant is a CAP Tier E1 customer.  Tr. 56.  

14. The CAP Tier E1 provides a 27 percent discount off of the first 650 kilowatt hours that the customer uses and then any usage beyond that would be billed at PECO’s regular rate.  Tr. 56.  

15. The Company cannot change the Complainant’s billing date due to scheduling of the meter reading which is done by location.  Tr. 57.

16. The Complainant’s billing is normally rendered every 26 to 33 days and his billing cycle has been relatively consistent – billing due dates were between the 6th and 8th of the month for September 2015 through January 2016.  Tr. 57; PECO Exh. 1.  

17. The meter reading intervals and billing cycles are covered by Section 14.7 of PECO’s tariff.  Tr. 58.
18. The Complainant is on budget billing.  Tr. 61; Complainant Exh. 1, PECO Exh. 1.  

19. Budget billing is based upon 12 months of usage and is reviewed every four months.  Tr. 62.  

20. Budget billing may be adjusted every four months depending on usage and the accumulated deferred budget balance.  Tr. 62.  

21. The Complainant’s budget billing has been adjusted due to changes in usage.  Tr. 63; PECO Exh. 1.  

22. PECO performed two prior high bill field investigations on December 19, 2011 and October 31, 2013.  Tr. 58.

23. The meter for the Complainant’s Service Address was changed in 2014 during the billing period from October 15, 2014 and November 3, 2014.  Tr. 70; Tr2. 94.  
24. PECO technician, Eric Riley, conducted a high bill investigation on January 29, 2016.  Tr2. 89; PECO Exh. 7.  
25. Mr. Riley found at the Service Address that there was a top/bottom refrigerator, a freezer chest, microwave, toaster, fryer, iron, air conditioner, fan, standing fan, lighting in three rooms, one television and a Life Alert system.  Tr2. 93; PECO Exh. 7.  

26. The Service Address had a potential summer usage of 708 kilowatt hours and a potential winter usage of 480 kilowatt hours.  Tr2. 93-94; PECO Exh. 7.  

27. Mr. Riley had found a space heater at the Service Address during the 2013 high bill investigation at the Service Address but did not see it at the investigation in 2016.  Tr2. 91, 95.
28. Mr. Riley did not check the closets at the Service Address to look for the space heater.  Tr2. 95.  

29. Ms. Mary Simmons, the Complainant’s partner, and the Complainant have used a small space heater during the winter months to heat the Service Address.  Tr2. 152.  

30. The Complainant’s usage in November through January of 2014-2015 and 2015-2016 exceeded the estimated potential usage that Mr. Riley calculated at his January 2016 visit to the Service Address.  Tr2. 95-97; PECO Exh. 1.  

31. The months that were over the estimated potential usage were due to some other source of supplemental heating.  Tr2. 98.  

32. Mr. Riley revised his potential usage for the Service Address based on additional information from the Complainant.  Tr2. 130-132.

33. Mr. Riley accounted for a sound system, a laptop, desktop computer, and an additional television.  Tr2. 130-132. 

34. The revised potential summer usage was 850 kilowatt hours and revised potential winter usage of 630 kilowatt hours.  Tr2. 132.  
35. Mr. Riley performed a meter idle test which established that there was no foreign load on the meter for the Service Address.  Tr2. 100.  

36. Mr. Riley did not perform a passing load test on the meter for the Service Address because he was going to perform an instrument meter test.  Tr2. 100-101.  
37. Mr. Riley was unable to perform the instrument meter test because the meter for the Service Address was not compatible with the equipment that Mr. Riley had with him at that time.  Tr2. 101.  

38. On March 17, 2016, the meter for the Service Address (Meter No. 127192127) was tested at PECO’s Berwyn meter shop.  Tr2. 104-105, 107; PECO Exh. 8.
39. The meter tested at 100.11 percent on light load and 100.05 percent on full load.  Tr2. 107; PECO Exh. 8.  
40. The meter tested within Commission guidelines.
  

41. The total balance on the Complainant’s account is $697.96.  Tr. 60; PECO Exh. 1. 

DISCUSSION
The Public Utility Code, 66 Pa.C.S. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

To establish a sufficient case and satisfy the burden of proof, complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  



While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

CAP Enrollment


While the Complainant contends that he is not a part of the CAP program, the Complainant’s bills clearly indicate that he is a current CAP customer.  The Complainant also indicates that his bills fluctuated while he is on the CAP program.  



Further, the record demonstrates that the Complainant first enrolled in CAP on November 18, 2003.  Tr. 47; PECO Exh. 2.  The Complainant was removed from CAP on April 29, 2011 for failure to recertify.  Tr. 47; PECO Exh. 2.  Complainant was reenrolled in CAP on May 23, 2011.  Tr. 48; PECO Exh. 2.  The Complainant was again removed from CAP on June 7, 2013 for failure to recertify.  Tr. 48; PECO Exh. 2.  The Complainant was reenrolled in CAP on February 13, 2014 and was enrolled as of the first hearing.  Tr. 49, 51; PECO Exh. 2.  Moreover, the Complainant’s bill indicates that he is a CAP rate customer.  Complainant Exh. 1.  

The record also demonstrates that the Complainant is a CAP Tier E1 customer.  Tr. 56.  The CAP Tier E1 provides a 27 percent discount off of the first 650 kilowatt hours that the customer uses and then anything beyond that would be at PECO’s regular rate.  Tr. 56.  As such, the bill for CAP customers on Tier E1 can fluctuate due to usage patterns.  



It is also important to note that the Complainant is on budget billing.  Tr. 61; Complainant Exh. 1, PECO Exh. 1.  Budget billing is based upon 12 months of usage and is reviewed every four months.  Tr. 62.  Budget billing may be adjusted every four months depending on usage and the accumulated deferred budget balance.  Tr. 62.  The Complainant’s budget billing has been periodically adjusted due to changes in usage.  Tr. 63; PECO Exh. 1.  



Based on the Commission’s regulations, a public utility shall provide its residential customers, on a year-round rolling enrollment basis, budget billing which averages estimated public utility service costs over a 10-month, 11-month or 12-month period to eliminate, to the extent possible, seasonal fluctuations in utility bills.  The public utility shall review accounts at least three times during the optional billing period.  See 52 Pa.Code § 56.12(7).



Based on the above, the Complainant has failed to meet his burden of proof.  The Complainant’s bills fluctuated based on usage.  The CAP program only provided a percentage discount off the first 650 kilowatt hours, after which the customer will have to pay the regular rate.  The Complainant is also on budget billing, however, this does not fully insulate a customer from fluctuations in bills.  Budget billing is also adjusted quarterly based on the prior usage of the customer in order to keep the deferred balance as close to zero as possible.  The Complainant has not presented any evidence to establish that PECO violated any part of the Public Utility Code, Commission regulations or Commission order related to his billing and CAP participation.  Therefore, the Complainant’s complaint on this issue must be dismissed.  

Billing Date and Procedure


The Complainant indicated that his billing date fluctuated and was not in line with his Social Security payment.  The Complainant requested that his billing date be moved.  
A public utility shall render a bill once every billing period to every residential customer in accordance with approved rate schedules. 52 Pa.Code § 56.11(a).  The tariff of a public utility is prima facie reasonable when previously approved by the Commission.  Kathleen Bollinger v. T. W. Phillips Gas and Oil Co., Docket No. C-2011-2225850 (Order entered May 1, 2012).

The Company cannot change the Complainant’s billing date due to scheduling of the meter reading which is done by location.  Tr. 57.  The Complainant’s billing is normally rendered every 26 to 33 days and his billing cycle has been relatively consistent – billing due dates were between the 6th and 8th of the month for September 2015 through December 2015 and January 2016.  Tr. 57; PECO Exh. 1.  The meter reading intervals and billing cycles are covered by Section 14.7 of PECO’s approved tariff.  Tr. 58.

The Complainant has not met his burden regarding this issue.  The billing cycle that PECO employs is part of its approved tariff.  Since the tariff is considered prima facie reasonable, the Complainant has the burden to show it is not reasonable.  Complainant did not demonstrate that the billing cycle is unreasonable and the Complainant’s billing dates have been relatively consistent.  The Company cannot accommodate all customers related to when they receive pay checks or social security payments.  Such an accommodation would become unruly and confusing.  As such, the Complainant’s complaint in this regard must be dismissed.  
High Bill Dispute
The Complainant contends that his bills are out of line for the amount of electricity he is using.  The Complainant asserts that he barely uses any electricity and that he is living alone in a small apartment.  

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.



The Commission recently explained the burden of proof set forth in Waldron as follows: 

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high. In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).

The meter for the Complainant’s Service Address was changed in 2014 during the billing period from October 15, 2014 and November 3, 2014.  Tr. 70; Tr2. 94.  PECO performed two prior high bill field investigations on December 19, 2011 and October 31, 2013.  Tr. 58.  PECO technician, Eric Riley, conducted another high bill investigation on January 29, 2016.  Tr2. 89; PECO Exh. 7.  Mr. Riley found there was a top/bottom refrigerator, a freezer chest, microwave, toaster, fryer, iron, air conditioner, fan, standing fan, lighting in three rooms, one television and a Life Alert system.  Tr2. 93; PECO Exh. 7.  The Service Address had a potential summer usage of 708 kilowatt hours and a potential winter usage of 480 kilowatt hours.  Tr2. 93-94; PECO Exh. 7. 
Mr. Riley revised his potential usage for the Service Address based on additional information from the Complainant during his testimony at the hearing.  Tr2. 130-132.  Mr. Riley accounted for a sound system, a laptop, desktop computer, and an additional television.  Tr2. 130-132.  The revised potential summer usage was 850 kilowatt hours and revised potential winter usage of 630 kilowatt hours.  Tr2. 132.   
It should be noted that Mr. Riley had found a space heater at the Service Address during the 2013 high bill investigation at the Service Address but did not see it at the investigation in 2016.  Tr2. 91, 95.  Mr. Riley did not check the closets at the Service Address to look for the space heater.  Tr2. 95.  However, Ms. Mary Simmons, the Complainant’s partner, testified that she and the Complainant use a small space heater during the winter months to heat the Service Address.  Tr2. 152.  

While the Complainant’s usage in November through January of 2014-2015 and 2015-2016 exceeded the initial potential usage that Mr. Riley calculated during his January 2016 visit to the Service Address, the months that were over the estimated potential usage could be explained by some other source of supplemental heating.
  Tr2. 95-97; PECO Exh. 1; Tr. 2. 98.  Complainant argues that neighbors are stealing his utility service but Mr. Riley performed a meter idle test which established that there was no foreign load on the meter for the Service Address.  Tr2. 100.  

The Complainant argues that there were issues with the meter testing performed by Mr. Riley.  Mr. Riley did not perform a passing load test on the meter for the Service Address because he was going to perform an instrument meter test.  Tr2. 100-101.  However, Mr. Riley was unable to perform the instrument meter test because the meter for the Service Address was not compatible with the equipment that Mr. Riley had with him at that time.  Tr2. 101.  Nonetheless, on March 17, 2016, the meter for the Service Address (Meter No. 127192127) was tested at PECO’s Berwyn meter shop.  Tr2. 104-105, 107; PECO Exh. 8.  The meter tested at 100.11 percent on light load and 100.05 percent on full load.  Tr2. 107; PECO Exh. 8.  Based on that information, the meter tested within Commission guidelines.
  The Complainant did not present any evidence to challenge the test performed at the meter shop at either hearing in this matter.  
The Complainant asserts that the tests were flawed and that he does not use the amount of electricity that PECO contends that he uses.  However, “[m]ere bald assertions … do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); Mid-Atlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa.Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R-00994808, (Opinion and Order entered March 3, 2000).  Based on all of the above, the Complainant has failed to meet his burden of proof and as such this portion of the Complaint is dismissed.  

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S. § 701.
2. Pursuant to 66 Pa.C.S. § 332(a), the burden of proof in this proceeding is upon the complainant.  

3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.
4. A public utility shall render a bill once every billing period to every residential customer in accordance with approved rate schedules. 52 Pa.Code § 56.11(a).  
5. The tariff of a public utility is prima facie reasonable when previously approved by the Commission.  Kathleen Bollinger v. T. W. Phillips Gas and Oil Co., Docket No. C-2011-2225850 (Order entered May 1, 2012).
6. The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).

7. “[T]he Commission may consider such evidence as the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”  Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).
8. The Complainant failed to meet his burden of proof in this matter.  
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Amir V. Williams against PECO Energy Company at Docket No. C-2015-2491953 is denied and dismissed.
2. That the Complainant’s request to reopen the record in this matter is denied.
3. That the record at Docket No. C-2015-2491953 be marked closed.

Date:
  October 17, 2016 

/s/









Marta Guhl




Administrative Law Judge

� 	The Complainant never filed a reply to the Answer and New Matter.  


� 	The Complainant did not file any response to PECO’s Motion.  


� 	The Matter was rescheduled again due to a conflict in the Judge’s schedule.  It was rescheduled via a Corrected Hearing Notice dated October 29, 2015 for Monday, January 11, 2016 at 10:00 a.m.  


� 	On January 12, 2016, a Hearing Notice was issued with an incorrect hearing date.


� 	The Complainant sent a request to reopen the record on May 23, 2016 to present additional independent meter testing.  The request is denied because the Complainant failed to present any “reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding.”  See 52 Pa.Code § 5.571(d).  


� 	Citations to the transcript are “Tr.” for the first hearing and “Tr2.” for the second hearing.


�	No watthour meter which has an error in registration of more than 2.0% at light load or heavy load may be placed in service or allowed to remain in service without adjustment.  If, upon installation, periodic or other tests, a watthour meter is found to exceed these limits, it shall be adjusted or removed from service.  52 Pa.Code § 57.20. 


� 	It must be noted that even after Mr. Riley revised his estimated potential usage, some winter months were still above the potential winter usage.  However, this can be accounted for by the supplemental heating at the Service Address with the space heater.  


�	See 52 Pa.Code § 57.20. 
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