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	v.

Verizon North LLC



OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued on July 1, 2016, in the above-captioned proceeding.  Exceptions have not been filed.  However, we have exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall vacate the Initial Decision and remand this matter to the Office of Administrative Law Judge (OALJ) for disposition and/or further proceedings as may be necessary, consistent with this Opinion and Order.   

History of the Proceeding

On February 29, 2016, Terry R. White (Complainant) filed a Formal Complaint (Complaint) against Verizon Pennsylvania, LLC (Verizon PA), wherein he alleged that he contacted Verizon PA in an attempt to obtain retail broadband access service at his location.  According to the Complainant, Verizon PA indicated that it did not offer any retail broadband access service at his address nor could it provide a date when such service would become available.  The Complainant also argued that Verizon PA has a statutory obligation to provide broadband access service pursuant to Act 183 of 2004, P.L. 1398 (66 Pa. C.S. §§ 3011-3019) (Chapter 30).  As relief, the Complainant requested that the Commission find that Verizon PA has failed to comply with its statutory obligation to provide broadband internet service and that it direct Verizon PA to provide him with broadband internet service.  Complaint at ¶¶ 4-5.

On May 6, 2016, Verizon North LLC (Verizon North or Company) filed an Answer, New Matter, and Preliminary Objections.  In its Answer, Verizon North asserted that while the Complainant filed his Complaint against Verizon PA, the correct name of the Company that serves him is Verizon North.  However, Verizon North averred that at the time the Complainant filed his Complaint, he was not a customer of Verizon North.  Verizon North explained that subsequent to the filing of his Complaint, a telephone line was installed at his residence.  Nonetheless, Verizon North contended that the subject matter of the Complaint allegedly related to “retail internet service,” and not telephone service.[footnoteRef:1]  In this regard, Verizon North further explained that it “installed a voice telephone line on March 17, 2016” and established digital subscriber line (DSL) service to the Complainant on March 25, 2016.[footnoteRef:2]  According to Verizon North, this DSL service is working properly and meets the statutory definition of broadband access service under the applicable statutory standards of Chapter 30.[footnoteRef:3]  Verizon North also argued in its Preliminary Objections that the “Commission does not have jurisdiction over the provision of internet services, including DSL service, which is an information service that is categorized as jurisdictionally interstate.”[footnoteRef:4]  However, the Company also acknowledged in its Preliminary Objections that under “Chapter 30, the Commission has limited authority over broadband deployment issues,” and “limited authority to determine whether Verizon has complied with the requirements to make Chapter 30 broadband service available to an existing customer.”[footnoteRef:5]  Verizon North sought the dismissal or denial of the Complaint in whole or in part.[footnoteRef:6] [1: 	 	Verizon North Answer, ¶ 3 at 1.]  [2: 		Verizon North Answer, ¶ 4, at 2.]  [3: 		Verizon North Answer, ¶ 4 at 2 (the provisioned DSL service has a 3 megabits per second or Mbps download speed and an upload speed where both speed levels exceed the respective minimum statutory standards of 1.544 Mbps and 128 kbps per 66 Pa. C.S. § 3012).]  [4: 		Verizon North Preliminary Objections, ¶ 7 at 3 (citations omitted).]  [5: 		Verizon North Preliminary Objections, ¶¶ 8, 9 at 4.]  [6: 		Verizon North Preliminary Objections, at 5.] 


The Complainant did not file an answer to Verizon North’s New Matter or Preliminary Objections.

On July 1, 2016, the Commission issued the Initial Decision of ALJ Salapa wherein he sustained Verizon North’s Preliminary Objections and dismissed the Complaint.

Discussion

Legal Standards

Section 5.101 of our Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.


52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

The ALJ made seven Findings of Fact and reached two Conclusions of Law.  I.D. at 3, 8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication. 

ALJ’s Initial Decision

In his Initial Decision, ALJ Salapa noted that the Complaint centers on the Complainant’s alleged inability to obtain “broadband internet service” from Verizon North.  In reviewing Verizon North’s Preliminary Objections, the ALJ agreed with Verizon North’s contention that the Commission does not regulate the “broadband internet service” that is the subject matter of the Complaint.  Therefore, citing several previous Commission decisions, the ALJ found that the Commission lacks subject matter jurisdiction over the Complaint.  Additionally, the ALJ ruled that the Complaint cannot reasonably be construed to allege inadequate telephone service and, therefore, does not implicate any public utility service over which the Commission has jurisdiction.  Based on the forgoing, the ALJ sustained Verizon North’s Preliminary Objections and dismissed the Complaint.  I.D. at 6-7.

Disposition

On consideration of the positions of the Parties and the record evidence, we shall vacate the Initial Decision of ALJ Salapa consistent with the following discussion.  As noted above, the ALJ determined that the Commission does not have jurisdiction over the Complaint.  We do not agree with the legal premise of this holding because it is not consistent with the statutory directives set forth in Chapter 30.  Specifically, the Complaint clearly addresses Verizon North’s obligations under Chapter 30 to provide retail broadband access services.  Complaint at 3.  In its Preliminary Objections, Verizon North acknowledged the Commission’s statutory jurisdiction with respect to ensuring the availability and provisioning of such services.  Preliminary Objections ¶¶ 8-9 at 4.  Additionally, Verizon North stated in its Answer and New Matter that it established telephone service for the Complainant on or about March 17, 2016, and DSL retail broadband access service at a 3 megabits per second (Mbps) download speed on or about March 25, 2016.  Verizon Answer at 3; see also I.D. at 2.  However, the available documentation does not include any further information that could determine with finality the disposition of this proceeding (i.e. the submission of a certificate of satisfaction).

The Commission has appropriate statutory jurisdiction to properly inquire into matters involving the availability and provisioning of retail broadband access services by incumbent local exchange carrier (ILEC) telephone companies with Chapter 30 broadband deployment commitments and obligations.  Verizon North is such an ILEC that has completed its Chapter 30 broadband deployment as of December 31, 2015, and is required to supply retail broadband access services “using any technology” at the Chapter 30 minimum standard of 1.544 Mbps download and 0.128 Mbps upload speeds.  Furthermore, Verizon North is required to supply such services to a customer within ten business days of the customer’s request.  66 Pa. C.S. §§ 3012, 3014(b)(3)(ii)(A), and 3014(b)(5).  Thus, the Commission has the necessary jurisdiction to determine whether Verizon North is providing retail broadband access service to the Complainant consistent with the applicable Chapter 30 statutory standards.  See, generally, Karen Scheel v. Verizon Pennsylvania, Inc.; Docket No. C-2008-2076064 (Order entered June 23, 2011).[footnoteRef:7] [7: 		See also Sherry Kalasnik v. Verizon Pennsylvania LLC, Docket No. C‑2016‑2532227 (Order entered September 1, 2016; Initial Decision, May 20, 2016).] 


In light of the above, we shall remand this proceeding to the OALJ for the limited purpose of making a factual determination regarding whether Verizon North LLC is providing retail broadband access service to the Complainant consistent with the applicable Chapter 30 standards.

Conclusion

		Based on our review of the record, the ALJ’s Initial Decision, and the applicable law, we shall vacate the ALJ’s Initial Decision and remand this matter to the OALJ for such further proceedings as may be necessary, consistent with this Opinion and Order; THEREFORE, 
		
		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge David A. Salapa, issued July 1, 2016, is vacated, consistent with this Opinion and Order.

		2.	That this proceeding is remanded to the Office of Administrative Law Judge for the limited factual determination of whether Verizon North LLC is providing retail broadband access service to Terry R. White consistent with the applicable standards outlined in 66 Pa. C.S. §§ 3011-3019.

		3.	That a copy of this Opinion and Order be served on the Office of Consumer Advocate, the Office of Small Business Advocate, the Bureau of Investigation and Enforcement, and all Parties of Record.


[bookmark: _GoBack][image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  September 1, 2016

ORDER ENTERED:  November 2, 2016
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