BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Betty McFadden					:
							:
	v.						:		F-2015-2503599
							:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant alleged that there were incorrect charges on her bill and that she needed a payment arrangement.  The evidence in the record indicates that the Complainant’s usage was consistent with her historical usage and that she did not have a past due balance.  The Complainant failed to show that there were incorrect charges on her bills or that she needed a payment arrangement.  Consequently, the complaint is dismissed.

HISTORY OF THE PROCEEDING

		On September 14, 2015, Betty McFadden (“McFadden” or “Complainant”) filed a formal complaint against the Philadelphia Gas Works (“PGW” or “Respondent”) alleging the following: 1) that there are incorrect charges on her bill; 2) that the Respondent is threatening to shut off her service; and 3) that she would like an affordable payment arrangement.  This is a timely appeal of a Bureau of Consumer Services Decision (#3367483).

		On October 5, 2015, the Respondent filed an answer.  The Respondent admitted that it issued a shut off notice on June 9, 2015.  The Respondent admitted that the Complainant wants a payment agreement.  The Respondent denied that there are incorrect charges on the Complainant’s bills.  The Respondent stated that it completed high bill disputes when the Complainant complained about high bills in April 2013, December 2014 and June 2015.  The Respondent referred to a Bureau of Consumer Services Decision Report, dated August 3, 2015, stating that the Complainant will be required to pay a budget payment of $57.00 plus $15.00 towards the arrearage, for a total of $72.00 a month. 

		By hearing notice dated October 14, 2015, the hearing was scheduled for Wednesday, December 2, 2015 at 9:30 a.m. and the case was assigned to the undersigned.

		A Prehearing Order, dated November 6, 2015, was sent to the parties.  

		An initial hearing was held in this matter on December 2, 2015, in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The hearing was one of the call of the docket cases scheduled for 9:30 a.m.  The hearing began at 10:15 a.m.  Betty McFadden, the Complainant, appeared pro se, testified, and sponsored two exhibits.  

Complainant’s Exhibit 1 - Past due reminder notices from the Respondent dated May 18, 2015 and May 28, 2015; and
Complainant’s Exhibit 2 - Complainant’s bills dated May 5, 2015 and June 4, 2015.

		Graciela Christlieb, Esquire, represented the Respondent.  The Respondent presented one witness, Joyshalyn Moore, a customer review officer for the Respondent, who sponsored five exhibits:  

PGW Exhibit 1 - Statement of Account for the Complainant;
PGW Exhibit 2 - Complainant’s Payment Arrangement History; 
PGW Exhibit 3 - the Bureau of Consumer Services Decision (#3367483), dated July 31, 2015; 
PGW Exhibit 4 - PGW’s letter to the Complainant, dated December 16, 2014, with statement of account and gas usage analysis from November 2011 through November 2014; and
PGW Exhibit 5 - PGW’s letter to the Complainant, dated July 13, 2015, with statement of account and gas usage analysis from November 2011 through July 2015.

		During the December 2, 2015 hearing, the Complainant testified that she had applied for LIHEAP and CRISIS grants.  However, the Complainant did not know the amount of the grants.  The record was held open to allow the parties to provide information regarding the amount of the grant(s) and the date that the Respondent posted the grants to the Complainant’s account (Tr. 55, 57, 63).

		By Order dated January 7, 2016, the parties were instructed to submit a late filed exhibit concerning the amount of the LIHEAP and/or CRISIS grants and the date the grants were posted to the Complainant’s account.  The parties were given ten days to object to the other party’s exhibit and/or to submit a response to the exhibit.

		The Complainant sent an exhibit which the undersigned marked as Complainant’s late filed Exhibit 3.  The undersigned received it on January 12, 2016.  The exhibit was a summary of benefits letter, dated December 21, 2015, from the Pennsylvania Department of Human Services.  The Complainant was notified that $157.00 in LIHEAP benefits would be sent to the Respondent to apply to her account. 

		On January 19, 2016, the undersigned received PGW late filed Exhibit 6, a seven-page exhibit entitled Records of LIHEAP and CRISIS grants from January 1, 2011 to the present.  The exhibit indicated that the Respondent received LIHEAP grants in the amount of $157.00 and $70.00 for a total of $227.00 in December 2015.

		Since there were no objections to the late filed exhibits, the exhibits were admitted into evidence pursuant to 52 Pa.Code § 5.404 (a) in Order #3, dated April 13, 2016. 

		The record did not include the date that the LIHEAP payments were posted, the amount of the December 2015 or January 2016 bills, the amount of any payments from the Complainant or whether additional LIHEAP grants were received.  Therefore, by Order #3, dated April 13, 2016, the undersigned reopened the record pursuant to 52 Pa.Code § 5.571 (d)(1) to have a hearing limited to the issue of the payment arrangement. 

		By hearing notice dated April 19, 2016, a further hearing was scheduled for Monday, June 13, 2016, at 10:00 a.m.

		The further hearing was held in this matter on June 13, 2016, in the Philadelphia Regional Office at 801 Market Street before the undersigned.  The hearing began at 10:15 a.m.  Betty McFadden, the Complainant, did not appear[footnoteRef:1].  Graciela Christlieb, Esquire, represented the Respondent.  The Respondent presented one witness, Joyshalyn Moore, a customer review officer for the Respondent, who sponsored one exhibit: PGW Exhibit 7 - Complainant’s account statement from December 1, 2015 to June 9, 2016.  [1:  	Ms. Moore’s attempts to contact the Complainant prior to the further hearing were unsuccessful (Tr. 64). ] 


		The record in this case consists of the 68-page transcript of the hearing and ten exhibits.  All of the listed exhibits were admitted into evidence.  The record closed on July 6, 2016, after the transcript was received.

FINDINGS OF FACT

1. The Complainant is Betty McFadden, 2115 Wharton Street, Philadelphia, Pennsylvania 19146 (service address). 

2. The Respondent in this proceeding is the Philadelphia Gas Works.

3. The Complainant has a gas account with the Respondent for the service address (Tr. 18; PGW Ex. 1).

4. Prior to June 2012, the Complainant, her ex-husband and her two sons were living at the service address (Tr. 9).  

5. The Complainant has lived at the service address alone since June 2012, (Tr. 9).  

6. The Complainant has a gas stove and gas heat (Tr. 9, 10).  

7. All of the Complainant’s bills were based the Complainant’s actual usage (Tr. 37; PGW Exs. 1, 4, 5). 

8. The Complainant was enrolled in the Respondent’s Customer Responsibility Program (“CRP”) from March 27, 1998 through May 17, 2003 (Tr. 30).

9. The Respondent gave the Complainant payment arrangements on May 20, 2009, August 11, 2009 and June 16, 2014 (Tr. 20; PGW Exs. 2, 3).

10. The $54.72 bill dated December 5, 2014, for the period from October 31, 2014 to December 3, 2014, was for 30 ccfs of gas (Tr. 37, 38; PGW Ex. 1, 4).

11. The Respondent responded to the Complainant’s dispute about her December 2014 bill by letter dated December 16, 2014 (PGW Ex. 4).

12. The Complainant’s December 2014 bill was similar to her December 2013 bill in the amount of $47.75, for 25 ccfs of gas and to her December 2012 bill in the amount of $57.93, for 33 ccfs of gas (Tr. 37, 38; PGW Exs. 1, 4).

13. The Complainant’s April 7, 2015 bill in the amount of $395.99 included a past due amount $287.96 (Tr. 12, 33; C. Ex. 2; PGW Ex. 1).

14. After the Complainant paid $78.21, the past due amount was reduced to $209.75 (PGW Ex. 1).

15. On May 18, 2015, the Respondent sent the Complainant a past due reminder notice requesting her to pay $209.75 (Tr. 7, 31-33; C. Ex. 1).

16. When the Complainant paid $40.00, the past due amount was reduced to $169.75 (C. Ex. 1; PGW Ex. 1).

17. On May 28, 2015, the Respondent sent the Complainant a past due reminder notice requesting her to pay $169.75 (Tr. 7, 31-33; C. Ex. 1).

18. The $34.55 bill dated June 4, 2015, for the period from May 4, 2015 to June 3, 2015, was for 15 ccfs of gas (Tr. 37, 38; PGW Exs. 1, 4).

19. The Respondent responded to the Complainant’s dispute about her June 2015 bill by letter dated July 13, 2015 (PGW Ex. 5).

20. The Complainant’s June 2015 bill was similar to her June 2014 bill in the amount of $35.48, for 14 ccfs of gas and to her June 2013 bill in the amount of $36.69, for 16 ccfs of gas (Tr. 37, 38; PGW Exs. 1, 4, 5).

21. The Complainant filed an informal complaint with the Bureau of Consumer Services on July 22, 2015 (PGW Ex. 3).

22. The Complainant was given a payment arrangement in the Bureau of Consumer Services Decision Report (#3367483) issued on August 3, 2015 (Tr. 24; PGW Exs. 2, 3).

23. The Commission-issued payment arrangement was based on a gross monthly income of $1,080.00, for one person in the household, level one (Tr. 8, 9, 22; PGW Exs. 2, 3).

24. On September 14, 2015, the Complainant filed a formal complaint with the Commission against the Respondent, which was a timely appeal of the Commission-issued payment arrangement (Tr. 22; PGW Ex. 2).  

25. During the December 2, 2015 hearing, the Complainant reported that her gross monthly household income was $1,088.00 for one person in the household (Tr. 8, 9, 22).

26. At the time of the December 2, 2015 hearing, the Complainant’s CRP payment would have been $108.00 plus $5.00 for a total of $113.00 a month (Tr. 31).

27. Since the Complainant’s usage is low, the CRP payment exceeds the Complainant’s budget bill and her monthly payment required in the Commission-issued payment arrangement (Tr. 23). 

28. The Respondent received LIHEAP grants of $157.00 and $70.00 for the Complainant on December 30, 2015 (PGW Ex. 6).

29. On May 19, 2016, the Complainant paid the Respondent $449.65 (Tr. 66; PGW Ex. 7).

30. On June 4, 2016, the Respondent issued the Complainant a bill for $16.50, which was due on June 28, 2016 (Tr. 66; PGW Ex. 7).

31. At the time of the June 13, 2016 hearing, the Complainant’s did not have a past due balance (Tr. 66; PGW Ex. 7).

DISCUSSION

		Pursuant to Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

		The Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Cmwlth. 23, 480 A.2d 382 (1984).

Incorrect charges

		The Complainant testified that she does not understand her bills because the bills had different payment amounts (Tr. 6).  She produced a May 18, 2015 past due reminder for $209.00 and a May 28, 2015 past due reminder notice for $169.75 (Tr. 6).  She stated that the documents did not have a due date (Tr. 7, 31-33; C. Ex. 1).

		Joyshalyn Moore, a customer review officer for the Respondent, explained that the reminder notices are not bills.  The notices indicate that the past due amount is due immediately (Tr. 32; C. Ex. 1).  The past due amount on the April 7, 2015 bill was $287.96.  After the Complainant paid $78.21, she received the past due reminder notice dated May 18, 2015, asking her to pay the past due amount of $209.75 (Tr. 7, 33; C. Ex. 1; PGW Ex. 1).  After the Complainant paid $40.00, she received the past due reminder notice dated May 28, 2015, asking her to pay the past due amount of $169.75 (Tr. 7, 12; 31-33; C. Ex. 1; PGW Ex. 1). 
		Therefore, the Respondent was not sending the Complainant numerous bills each month with different amounts.  She was receiving reminders that she had a past due balance.

		The Complainant specifically disputed her December 2014 and May 2015 bills with the Respondent.  The following chart lists the amount of the bills and payments between January 2014 and November 2015.

	Month
	Bill
	Payment
	LIHEAP/ Crisis
	Ccfs
	Balance

	January 2014
	$79.23
	
	
	47
	$84.05

	February 2014
	$181.76
	$40.00
	
	123
	$225.81

	March 2014
	$170.25
	$30.00
	
	116
	$366.06

	April 2014
	$103.24
	
	
	62
	$469.30

	May 2014
	$39.32
	$40.00
	
	18
	$468.62

	June 2014
	$35.48
	$100.82
	$195.81
	14
	$207.47

	July 2014
	$30.77
	$30.77
	
	12
	$207.47

	August 2014
	$29.69
	$40.00
	
	11
	$197.16

	September 2014
	$28.02
	$28.02
	
	10
	$197.16

	October 2014
	$26.95
	$32.00
	$182.00
	10
	$10.11

	November 2014
	$30.05
	
	
	12
	$40.16

	December 2014
	$54.72
	$42.00
	
	30
	$52.88

	January 2015
	$75.33
	$50.00
	
	43
	$78.21

	February 2015
	$142.64
	$54.00
	
	97
	$166.85

	March 2015
	$181.11
	$60.00
	
	136
	$287.96

	April 2015
	$108.03
	$78.21
	
	80
	$317.78

	May 2015
	$37.33
	$40.00
	
	19
	$315.11

	June 2015
	$34.55
	
	
	15
	$349.66

	July 2015
	$25.86
	$27.00
	
	11
	$375.52

	August 4, 2015
	$27.01
	$40.00
	
	12
	$335.53

	September 2015
	$24.52
	$38.00
	
	10
	$322.05

	October 2015
	$24.34
	$60.00
	
	10
	$286.39

	November 2015
	$28.94
	$100.00
	
	13
	$315.33


Disputed bills are in bold.
(PGW Ex. 1)

		A review of the chart shows that the Complainant’s usage has been consistent 
(Tr. 37-42; PGW Exs. 1, 4, 5).  

		The Complainant disputed her $54.72 bill dated December 5, 2014, for the period from October 31, 2014 to December 3, 2014.  The usage was 30 ccfs of gas (Tr. 37, 38; PGW Ex. 1, 4).  The Respondent responded to the Complainant’s dispute about her December 2014 bill by letter dated December 16, 2014.  The Respondent attached the relevant account statement and the historical usage (Tr. 37-42; PGW Ex. 4).

		The record demonstrates that the Complainant’s December 2014 bill was similar to her December 2013 bill in the amount of $47.75, for 25 ccfs of gas and to her December 2012 bill in the amount of $57.93, for 33 ccfs of gas (Tr. 37, 38; PGW Exs. 1, 4).

		The Complainant also disputed her $34.55 bill dated June 4, 2015, for the period from May 4, 2015 to June 3, 2015.  The usage was 15 ccfs of gas (Tr. 37, 38; PGW Exs. 1, 4).  The Respondent responded to the Complainant’s dispute about her June 2015 bill by letter dated July 13, 2015.  The Respondent attached the relevant account statement and the historical usage 
(Tr. 37-42; PGW Ex. 5).

		The record shows that the Complainant’s June 2015 bill was similar to her June 2014 bill in the amount of $35.48, for 14 ccfs of gas and to her June 2013 bill in the amount of $36.69, for 16 ccfs of gas (Tr. 37, 38; PGW Exs. 1, 4, 5).

		In light of the evidence in the record, the Complainant has failed to show that there were incorrect charges on her bills.

Payment Arrangement

		During the hearing, the Complainant reported that her gross monthly household income was $1,088.00, which is between 100% and 125% of the federal poverty level (Tr. 8; PGW Ex. 2).  The Complainant is the only person in the household (Tr. 8, 9; PGW Ex. 2).  She reported this same income to the Bureau of Consumer Services when she requested a payment arrangement (Tr. 22; PGW Ex. 2).

		Ms. Moore testified that the Bureau of Consumer Services issued a decision, dated August 3, 2015, requiring the Complainant to pay a budget payment of $57.00 plus $15.00 towards the arrearage, for a total of $72.00 (Tr. 24; PGW Ex. 3).  The Respondent indicated that the Complainant defaulted on the payment arrangement in November 2015 (PGW Ex. 2).  However, since the Complainant appealed the Bureau of Consumer Services’ decision by filing a formal complaint in September 2015, she did not default on the payment arrangement.  The Commission explained this in DiOrazio v North East Heat & Light Company, Docket No. F-2008-2052918.

It is true that the Commission may not establish a second or subsequent payment agreement, absent a change in circumstances, if a customer has defaulted on a previous Commission issued agreement.  66 Pa.C.S. § 1405(d).  However, a BCS issued payment arrangement only becomes the one Commission issued payment arrangement, as permitted by Chapter 14, if the decision is not timely appealed.  The Commission has previously determined that “a customer cannot be deemed in default of a timely appealed [BCS] payment agreement . . . until the Formal Complaint on appeal is ultimately adjudicated and a final Order issued by the Commission.  Richard Kalamets v. Columbia Gas of Pennsylvania, Inc., Docket No. Z-01701441 (Opinion and Order entered October 14, 2005).  

DiOrazio v North East Heat & Light Company, F-2008-2052918 at 4 (Opinion and Order entered June 15, 2009).

		The Commission follows the rules set forth in the Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401 et seq., when it addresses payment arrangements.  Section 1405 (d)-(f) provides guidelines for determining whether a payment arrangement can be issued and the length of the payment arrangement.  Those sections provide:

§ 1405.  Payment arrangements. 

(a)  General rule. --The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

(b)  Length of payment arrangements. --The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   (1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level. 
		Emphasis added.

		Although the Complainant did not appear at the further hearing, she had already provided testimony regarding the bills she was contesting and submitted an exhibit regarding the amount of the LIHEAP payments.  During the further hearing, Ms. Moore testified and sponsored PGW Exhibit 7, the account statement for December 3, 2015 through June 4, 2016.  Both parties had previously submitted evidence that the Complainant received LIHEAP payments for $157.00 and $70.00.  The Respondent presented evidence to show that the payments were posted on December 30, 2015.  In addition, the Complainant made two payments on May 19, 2015 in the amount of $31.80 and $449.65 for a total of $481.45.  Therefore, on June 13, 2016, the Complainant only owed $16.66, the current amount due on June 28, 2016.  Since the Complainant did not have to resolve an unpaid balance pursuant to section 1405, a payment arrangement is not warranted.

		Based on the evidence in the record, the Complainant was billed properly for her gas usage at the service address.  Since the Complainant did not have a past due balance at the time of the June 2016 hearing, a payment arrangement was not needed.  

		Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

		2.	The Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

		3.	The Complainant failed to sustain her burden of proof regarding incorrect charges.

		4.	A Bureau of Consumer Services issued payment arrangement only becomes the one Commission issued payment arrangement, as permitted by Chapter 14, if the decision is not timely appealed.  A customer cannot be deemed in default of a timely appealed [BCS] payment agreement . . . until the Formal Complaint on appeal is ultimately adjudicated and a final Order is issued by the Commission.  DiOrazio v North East Heat & Light Company F-2008-2052918 (Order entered June 15, 2009), Richard Kalamets v. Columbia Gas of Pennsylvania, Inc., Docket No. Z 01701441 (Order entered October 14, 2005).  

		5.	The Complainant failed to sustain her burden of proof regarding the payment arrangement. 
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		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Betty McFadden against the Philadelphia Gas Works at Docket No. F-2015-2503599 is dismissed in its entirety. 

		2.	That the record in this case is marked closed.


Date:	October 20, 2016						/s/			
							Cynthia Williams Fordham
							Administrative Law Judge
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