BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission

 :



Bureau of Investigation and Enforcement
 
 :










 : 

C-2015-2458845



v.




 :








 :

Tengiz Kalandaze t/a Philadelphia Limo

 :

ORDER GRANTING IN PART MOTION FOR SANCTIONS

Before

Angela T. Jones

Administrative Law Judge

HISTORY OF THE PROCEEDING
On February 24, 2015, the Pennsylvania Public Utility Commission’s (PUC or Commission) Bureau of Investigations and Enforcement (I&E) filed a formal complaint (Complaint) against Tengiz Kalandaze t/a Philadelphia Limo (Phila Limo or Respondent) alleging, inter alia, that Respondent permitted its vehicles to be operated while its insurance coverage had lapsed.  The Complaint sought civil penalties in the amount of $5,000 and cancellation of the Respondent’s certificate of public convenience.

On April 17, 2015, Phila Limo filed an Answer to the Complaint.  In the Answer the Respondent alleged that it cancelled any reservation for the time period that corresponds to the lapse in insurance coverage.  The Respondent also alleged that it did not service any jobs, but referred potential customers to other providers of limousine service during the time period that its insurance coverage lapsed.  The Respondent disputes the fine and requests that the Commission continue to permit it to operate under its certificate of public convenience. 
On August 30, 2016, I&E propounded interrogatories and requests for production of documents upon Phila Limo (Set 1).  Set 1 requested information on the specifics of the carriers and trips that were allegedly referred by the Respondent during the lapse of insurance coverage.  

Pursuant to the Commission’s regulations at 52 Pa.Code § 5.342(e), objections should be filed within 10 days of service of interrogatories.  Thus, objections were due to be filed on September 12, 2016.  Respondent failed to timely object to Set 1.  

Pursuant to the Commission’s regulations at 52 Pa.Code § 5.342(d), answers to interrogatories that were not timely objected to are to be filed within 20 days of service.  Answers to Set 1 were due no later than September 22, 2016.  Phila Limo failed to answer Set 1 interrogatories.  

On October 3, 2013 counsel for I&E filed its Motion for Sanctions (Motion) pursuant to the Commission’s regulations at 52 Pa.Code § 5.371(a)(1), which states,

(a) The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs;

(1) A party fails to appear, answer, file sufficient answer, file objections, make a designation or otherwise respond to discovery requests, as required under this subchapter.

Pursuant to the Commission’s regulations at 52Pa.Code § 5.371(b), which states, “A motion for sanctions may be answered within 5 days of service, or in the alternative, the motion may be answered orally at a hearing if a timely hearing has been scheduled within the same 5-day period.”  The answer to the Motion was due on October 11, 2016.
  The Respondent failed to respond to the Motion on or before October 11, 2016.  This matter is ripe for ruling.
Pursuant to 52 Pa.Code § 5.341, 

 (a)  Subject to the limitations provided by § 5.361 (relating to limitation of scope of discovery and deposition), a party may serve upon another party written interrogatories to be answered by the party served or, if the party served is a public or private corporation, similar entity or a partnership or association, by an officer or agent, who shall furnish the information as is available to the party. 

 (b)  The party propounding interrogatories shall serve a copy on the parties and shall file a certificate of service with the Secretary. Interrogatories may not be filed with the Commission. 

 (c)  Interrogatories may relate to matters which can be inquired into under §§ 5.321, 5.323 and 5.324 (relating to scope; hearing preparation material; and discovery of expert testimony) and may include requests that the answering party provide copies of documents without making a separate request for the production of documents under § 5.349 (relating to requests for documents, entry for inspection and other purposes). 

 (d)  Each interrogatory should be limited to a single question or request for information. 

 (e)  A party should use a logical and sequential numbering system for interrogatories.

Counsel for I&E filed with the Commission on August 30, 2016, a certificate of service of interrogatories directed to and served upon the Respondent in compliance with 52 Pa.Code § 5.341.  The undersigned ALJ has verified the statements of counsel for I&E to be true in that to date, there is no certificate of service for objection to the interrogatories filed with the Commission in compliance with 52 Pa.Code § 5.342(e)(2).  Consequently, it is confirmed that the Respondent has failed to object to the instant set of interrogatories of I&E.

The Commission’s regulation at Section 5.371 of Title 52 of the Pennsylvania Code states, 

§ 5.371. Sanctions—general.

 (a)  The Commission or the presiding officer may, on motion, make an appropriate order if one of the following occurs: 

   (1)  A party fails to appear, answer, file sufficient answers, file objections, make a designation or otherwise respond to discovery requests, as required under this subchapter. 

   (2)  A party deponent or an officer or managing agent of a party refuses to obey or induces another to refuse to obey an order of a presiding officer respecting discovery, or induces another not to appear. 

 (b)  A motion for sanctions may be answered within 5 days of service or, in the alternative, the motion may be answered orally at a hearing if a timely hearing has been scheduled within the same 5-day period. 

 (c)  The presiding officer will rule on the motion as soon as practicable. The motion should be decided within 20 days of its presentation. 

 (d)  A failure to act described in subsection (a) may not be excused on the ground that the discovery sought is objectionable unless the party failing to act has filed an appropriate objection or has applied for a protective order. 

 (e)  If a deponent refuses to be sworn or to answer a question, the deposition shall be completed on other matters or adjourned, as the proponent of the question may prefer. Thereafter, on reasonable notice to persons affected thereby, the proponent may apply to the presiding officer for an order compelling the witness to be sworn or to answer. 
52 Pa.Code § 5.371.  
The pending Motion is in compliance with 52 Pa.Code § 5.371(a)(1) as the Respondent has failed to object to appropriately propounded discovery.  Furthermore, as abovementioned the Respondent has failed to answer the Motion.     

The Respondent cannot simply ignore the interrogatories.  Furthermore, the Respondent cannot waste the time and efforts of this presiding officer and the opposing party to this proceeding by simply ignoring inquiries of interest to the opposition.  The Respondent either answers the interrogatories or objects to the interrogatories with the reason for the objection.  The Respondent cannot be rewarded for not following proper procedure.


The Commission’s regulation at Section 5.372 of Title 52 of the Pennsylvania Code states,

§ 5.372. Sanctions—types.

 (a)  The presiding officer, when acting under § 5.371 (relating to sanctions—general) may make one of the following: 

   (1)  An order that the matters regarding which the questions were asked, the character or description of the thing or land, the contents of the paper, or other designated fact shall be taken to be established for the purposes of the action in accordance with the claim of the party obtaining the order. 

   (2)  An order refusing to allow the disobedient party to support or oppose designated claims or defenses, or prohibiting the party from introducing in evidence designated documents, things or testimony. 

   (3)  An order striking out pleadings or parts thereof, staying further proceedings until the order is obeyed, or entering a judgment against the disobedient party or individual advising the disobedience. 

   (4)  An order with regard to the failure to make discovery as is just. 

 (b)  In addition to the sanctions described in subsection (a), in rate proceedings, when a party fails to answer discovery requests on the date due, the presiding officer may issue an order that the hearing schedule be modified, that the deadline for the filing of other parties’ written testimony be extended, or that provides other relief that will allow the other parties a sufficient and reasonable opportunity to prepare their cases. 

 (c)  A witness whose identity has not been revealed as provided in this chapter will not be permitted to testify on behalf of the defaulting party at hearing on the action. If the failure to disclose the identity of the witness is the result of extenuating circumstances beyond the control of the defaulting party, the presiding officer may grant a continuance or other appropriate relief.

52 Pa.Code § 5.372 (emphasis added).  
I&E has requested that the undersigned ALJ “[p]rohibit [Phila. Limo] from asserting any claims or defenses that another carrier performed the trips at issue in I&E’s Complaint at Docket No. C-2015-2458845.”  Motion at 4, ¶ 17.  I&E has also requested that the undersigned ALJ direct the Respondent to respond to the interrogatories and requests for production of documents found in Set 1 and report in writing to the undersigned that said responses were made.  I&E further requested that the undersigned ALJ levy any other sanction found appropriate.  I&E contended that it has complied with the appropriate procedure to obtain the information regarding Phila. Limo’s alleged defenses, and yet has been deprived of the information.  
I agree that I&E has complied with the appropriate procedure to obtain the information sought regarding Phila. Limo’s alleged defenses.  I find it just and reasonable for the Respondent to answer the outstanding discovery propounded by I&E at Set 1 on August 30, 2016, no later than close of business (4:30 p.m.) on Monday, November 14, 2016.  Consequently, the undersigned has chosen to enforce 52 Pa.Code § 5.372(a)(4) in response to the Motion.

Failure to comply with this Order may prove detrimental to the Respondent.  If the Respondent fails to provide timely and sufficient answers to the instant interrogatories and requests for production of documents found in Set 1, the undersigned ALJ will entertain an appropriate motion from I&E to prohibit the Respondents from providing evidence to support a finding that carriers and trips were allegedly referred by the Respondent during the lapse of insurance coverage. 

THEREFORE, 

IT IS ORDERED:

1. That the motion by Heidi L. Wushinske, Esquire on behalf of the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement to compel the Respondent, Tengiz Kalandaze t/a Philadelphia Limo, to answer Set 1 interrogatories that were propounded on August 30, 2016, is granted.

2. That the motion by Heidi L. Wushinske, Esquire on behalf of the Pennsylvania Public Utility Commission’s Bureau of Investigation and Enforcement to prohibit the Respondent, Tengiz Kalandaze t/a Philadelphia Limo, from providing evidence to support the allegation that carriers and trips were allegedly referred by the Respondent during the lapse of insurance coverage, is denied, consistent with the discussion contained herein.

3. That the Respondent, Tengiz Kalandaze t/a Philadelphia Limo, has until close of business (4:30 p.m.) on Monday, November 14, 2016, to provide in writing responses to interrogatories and requests for production of documents found in Set 1 consistent with the discussion contain herein.
4. That this matter remains set for hearing as scheduled.
Date:
November 7, 2016
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Angela T. Jones








Administrative Law Judge
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� 	5 days from October 3, 2016 is October 8, 2016.  October 8, 2016 is a Saturday.  Pursuant to 52 Pa.Code § 1.12(a) a period cannot end on a Saturday, Sunday or a legal holiday recognized by the Commonwealth of Pennsylvania and must end on the next day that is not a Saturday, Sunday, or legal holiday.  October 10, 2016 is Columbus Day, recognized as a legal holiday by the Commonwealth of Pennsylvania.  Thus, the response to the Motion was due on the next day, which was October 11, 2016.  
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