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INTERIM ORDER DISMISSING IN PART AND DENYING IN PART
COMPLAINANT’S MOTION TO COMPEL ANSWERS TO
PAUL INTERROGATORIES 2-1, 2-5, AND 2-6 


On April 1, 2015, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO in which she alleged that PECO was threatening to shut off her service and provided a detailed explanation regarding her refusal to provide PECO with access to her meter.  As relief, the Complainant requested that PECO provide written answers to several questions regarding her health and safety concerns with respect to smart meters. 


On April 27, 2015, PECO filed an Answer with New Matter (Answer) in response to Ms. Paul’s Complaint.  In its Answer, PECO averred that it is required to install smart meters for the company’s electric distribution system as a matter of law and that Ms. Paul’s Complaint should be dismissed.  PECO further averred that in accordance with Act 129 of 2008 (Act 129),
 it was required to install Advanced Metering Infrastructure (AMI) meters for all of its current Automated Meter Reading (AMR) customers by the end of 2014.  Finally, PECO averred that in order to comply with Act 129, it is terminating service to customers who do not give the Company access to install the meter.  PECO asserted that the Complaint should be dismissed as a matter of law.  Answer at 2-4.  


PECO asserted in its New Matter that the Complainant requested to opt out of the smart meter installation at her residence and that an opt out was not provided for under PECO’s smart meter installation plan that was approved by the Commission.
  PECO argued that the Complaint should be dismissed because the law does not allow a customer to opt out of smart meter installation and, therefore, there is no legal basis for the Complaint.  Answer at 4-7.


Also, on April 27, 2015, PECO filed a Preliminary Objection to the Complaint in which it averred that the Complaint should be dismissed pursuant to our Regulation at 52 Pa.Code § 5.101(a)(4) as legally insufficient.  PECO contended that legislative and regulatory legal authority requires PECO to install smart meters throughout its service territory.  PECO concluded that there are no genuine issues of material fact and that PECO is entitled to judgment as a matter of law.


By Motion Judge Assignment Notice dated June 1, 2015, PECO’s Preliminary Objection was assigned to Administrative Law Judge (ALJ) Joel H. Cheskis.

On June 23, 2015, the Complainant submitted a document entitled “response to PECO’s Answer to my complaint.”
  ALJ Cheskis treated this as an Answer to PECO’s New Matter and Preliminary Objection.  In her Answer, Ms. Paul responded to several averments made by PECO and reiterated her beliefs concerning the health effects of smart meters.  The Complainant also provided legal argument in support of her position that smart meter legislation did not mandate that every customer receive a smart meter.  

On July 1, 2015, ALJ Cheskis issued an Initial Decision granting PECO’s Preliminary Objection.  ALJ Cheskis dismissed Ms. Paul’s Complaint, concluding that a hearing was not necessary because the Complainant would not be entitled to relief under any circumstances as a matter of law.   

On July 21, 2015, the Complainant filed Exceptions to the Initial Decision.

On August 3, 2015, PECO filed Replies to Exceptions.

On March 17, 2016, the Commission issued an Opinion and Order:  (1) granting, in part, the Complainant’s Exceptions; (2) reversing the ALJ’s Initial Decision; (3) denying PECO’s Preliminary Objections; and (4) returning this matter to the Office of Administrative Law Judge for such proceedings as may be necessary.  The Commission determined that the Complainant in this proceeding has made specific factual averments in her Complaint and Answer to PECO’s New Matter that implicate a potential violation of Section 1501 of the Code.  Particularly, the Commission found that the Complainant had raised some issues involving potential customer service violations.  These issues are:  1) whether she received reasonable notice from the Company of the replacement of her electric meter and the use of a contractor with whom she was not familiar; 2) that she has experienced physical symptoms that correspond to biological effects associated with “this kind of technology;” and 3) that she received no written answers from PECO in response to fifteen specific questions regarding her concerns for health and safety with respect to smart meters.  



By Hearing Notice dated April 12, 2016, an Initial Hearing was scheduled for 10:00 a.m. on Tuesday, August, 16, 2016 in an available hearing room on the 4th Floor at 801 Market Street in Philadelphia, Pennsylvania and the matter was assigned to Administrative Law Judges Darlene D. Heep and Christopher P. Pell. 
On April 22, 2016, we issued a Prehearing Order which, inter alia, directed the parties to comply with the following requirements:  

1. That all parties must comply with the following deadlines:

a. ON OR BEFORE June 6, 2016, the parties are to meet by telephone to discuss possible settlement of this matter.  Commission policy promotes settlements.  52 Pa.Code §5.231(a).  If an agreement is reached, a formal hearing will not be necessary and the scheduled hearing will be cancelled.
b. ON OR BEFORE June 16, 2016, any party wishing to present expert testimony (medical, technical, etc.) must provide to the other party the name and business address of that expert and a written summary of the expected testimony of that expert. 

c. Any dispositive Motions must be filed by June 30, 2016.
d. ON OR BEFORE August 9, 2016, Complainant and Counsel for PECO are directed to provide one another with copies of all exhibits and statements to be presented at the hearing.  

e. Any stipulations should be submitted to us no later than noon on August 15, 2016.
On May 13, 2016, PECO requested a continuance of the August 16, 2016 hearing, citing the unavailability of its expert witnesses.  We granted this request and subsequently set the new hearing dates for Tuesday, October 4, 2016 and Wednesday, October 5, 2016. 

By Hearing Cancellation/Reschedule Notice dated July 20, 2016, the Office of Administrative Law Judge (OALJ) scheduling unit formally rescheduled the hearing for 10:00 a.m. on Tuesday, October 4, 2016 and Wednesday, October 5, 2016.  

On June 23, 2016, we issued a Prehearing Order which inter alia directed the parties to comply with the following requirements:
The parties are hereby directed to comply with the following requirements:  

1. That all parties must comply with the following deadlines:

a. ON OR BEFORE July 30, 2016, the parties are to meet by telephone to discuss possible settlement of this matter.  Commission policy promotes settlements.  52 Pa.Code § 5.231(a).  If an agreement is reached, a formal hearing will not be necessary and the scheduled hearing will be cancelled.
b. ON OR BEFORE August 2, 2016, any party wishing to present expert testimony (medical, technical, etc.) must provide to the other party the name and business address of that expert and a written summary of the expected testimony of that expert. 

c. Any dispositive Motions must be filed by August 23, 2016.
d. ON OR BEFORE September 20, 2016, Complainant and Counsel for PECO are directed to provide one another with copies of all exhibits and statements to be presented at the hearing.  

e. Any stipulations should be submitted to us no later than noon on September 30, 2016.
In accordance with our June 23, 2016 Prehearing Order, the parties timely submitted expert testimony summaries and witnesses lists. 



On several occasions, Ms. Paul informally contacted the Philadelphia OALJ to advise that she suffers from electro-sensitivity, and that this condition prevents her from appearing in person in Philadelphia for the hearings.  To accommodate Ms. Paul’s health concerns, we had our legal assistant inform her that she may participate telephonically in the hearings on her Complaint.  



On August 31, 2016, the Complainant filed a request for an accommodation with the Secretary’s Bureau, again stating that she suffers from extreme electro-sensitivity and, therefore, cannot appear in person in Philadelphia for her hearings.



By Order dated September 13, 2016, we formally granted the Complainant’s request for an accommodation and advised her that she may appear telephonically, or if she is willing to make the arrangements, by videoconference.  That Order further provided instructions to the Complainant to follow if she elected to appear either telephonically or by videoconference.  


On September 27, 2016, we received the Complainant’s request for a continuance of the October 4th and October 5th hearings.  Complainant sought a six-week delay on the grounds that she is suffering from the ill effects of the AMR meter currently located at her residence, not an AMI meter.
  The Complainant supplied statements from two physicians indicating that now she is sensitive to radiation from her current meter, and also that she is suffering anxiety due to her upcoming hearing date.  

On September 28, 2016, PECO filed an Answer opposing Complainant’s Motion for Continuance of Hearing Date.  
By Order, we granted the Complainant’s Motion for Continuance.



By Hearing Cancellation/Reschedule Notice dated September 30, 2016, the OALJ scheduling unit formally rescheduled the hearing for 10:00 a.m. on Tuesday, November 15, 2016 and Wednesday, November 16, 2016.



On November 4, 2016, the Complainant submitted to us her Motion to Compel answers to Paul Interrogatories 2-1, 2-5 and 2-6.



On November 8, 2016, Respondent filed PECO Energy Company’s Answer to Complainant’s Motion to Compel.


As explained in more detail below, complainant’s Motion to Compel will be dismissed in part and denied in part.  

DISCUSSION


Section 5.321(c) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code §5.321(c), specifically provides that “a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  Discovery is permitted regardless of whether the information sought “relates to the claim or defense of the party seeking discovery or to the claim or defense of another party or participant.”  Id.  Information may be discoverable, even if it would be inadmissible at a hearing.  “It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”  Id.  Consistently, the Commission has allowed participants wide latitude in discovery matters.  Pa. P.U.C. v. The Peoples Natural Gas Company, 62 Pa. P.U.C. 56 (August 26, 1986); and Pa. P.U.C. v. Equitable Gas Company, 61 Pa. P.U.C. 468 (May 16, 1986).


The Motion to Compel addresses Interrogatories Set 2, Questions number 1, 6 and 5.  They are each addressed as follows: 
Interrogatories Set 2, No. 1
Please produce the records that show the dates of the installation and removal of the devices installed on my house to control my air conditioning compressors for the A/C Saver Program and the record of my request for their removal and the reason I gave for their removal.


In response to Ms. Paul’s Interrogatories Set 2, No. 1, PECO initially posed the following Objection:

Objection on grounds of relevance.  This proceeding involves the installation of a PECO AMI meter.  The Complainant does not raise any issues related to devices to control air conditioning compressors.  The question therefore does not seek relevant evidence, nor is it reasonably likely to lead to the discovery of relevant evidence.

However, PECO indicated in its Answer to the Complainant’s Motion to Compel that, “upon further review of the Complaint in this matter, PECO has concluded that Ms. Paul did mention air conditioning control devices in the original complaint.”  Therefore, PECO responded that it was withdrawing its objection and that it will provide the requested records to Ms. Paul.



Since PECO has withdrawn its objection to Complainant’s Interrogatories Set 2, No. 1, this portion of the Complainant’s Motion to Compel is dismissed as moot.  

Interrogatories Set 2, No. 6
In the pictures attached, please describe the function of PECO’s AMI meter that extends 3 to 4 inches further than the AMI meter next to it.  These meters are installed on a residence at 8974 Gap Newport Pike, Landenberg, PA 19350.


In response to Ms. Paul’s Interrogatories Set 2, No.6, PECO posed the following objection:
Objection on grounds of relevance.  Complainant’s address is 239 Honey Locust Drive, Avondale, PA, not 8974 Gap Newport Pike, Landenburg, PA.  The Complaint does not raise – nor could it raise – any issues related to service conditions at 8974 Gap Newport Pike.  The question therefore does not seek relevant evidence, nor is it reasonably likely to lead to the discovery of relevant evidence.


With respect to this Interrogatory, the Motion to Compel is denied.  The Answer provided by PECO is sufficient.  It responds to the question posed but correctly notes that any information pertaining to another address or customer is irrelevant to these proceedings. 
Interrogatories Set 2, No. 5

Do any of PECO’s AMI meters in my subdivision send data or information transmissions to any other PECO AMI meter in my subdivision?


In response to Ms. Paul’s Interrogatories Set 2, No.5, PECO posed the following objection: 

Objection on the grounds of relevance.  PECO already answered this question with respect to the Paul residence in its Answer to Interrogatory I-4:  PECO does not expect the Paul meter to be buddy-enabled, and it therefore will not be in communication with other meters.  This follow-up question therefore cannot obtain evidence that is relevant to service to the Paul residence, nor is it reasonably likely to lead to the discovery of evidence that is relevant to service to the Paul residence.
For full reference, Ms. Paul’s Interrogatory 1-4, and PECO’s Answer thereto, were:

Are any of the AMI meters in my development part of a single hop mesh or a mesh network and, if so, how many meters are in this network and where are the locations of the collector/router meters within a 10-mile radius of my home? 



PECO Answer to Paul Interrogatory I-4:
PECO’s AMI system does not utilize a mesh network.  There are no collector/router meters on the PECO system.
If a PECO AMI meter is not capable of communicating directly with a Tower Gateway Basestation, it can be set to “buddy” mode, which sometimes may be referred to as “single hop” mode.  In buddy mode, the meter communicates with another meter that is buddy-enabled.  The buddy-enabled meter then transmits to the Tower Gateway Basestation.  There is no separate meter type that is used for such transactions; the meters are buddy‑enabled or –disabled by software.  PECO does not expect the Paul meter to be buddy‑enabled.

With respect to this Interrogatory, the Motion to Compel is denied.  The Answer provided by PECO is sufficient as it adequately responds to the question posed and provides information about the AMI system operating in Complainant’s neighborhood. 
ORDER



THEREFORE,



IT IS ORDERED:

1. That Complainant’s Motion to Compel is Dismissed as Moot with respect to Interrogatories Set 2, No. 1.
2. That Complainant’s Motion to Compel is denied with respect to Interrogatories Set 2, No. 5 and Interrogatories Set 2, No. 6.

3. That this matter will continue to hearing on November 15, 2016 as scheduled.

Date:   November 10, 2016 



___________________________________








Darlene D. Heep








Administrative Law Judge








___________________________________








Christopher P. Pell








Deputy Chief Administrative Law Judge  
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�	Section 2807(f)(2) of the Code, 66 Pa.C.S. § 2807(f)(2), provides:





	(f)  Smart meter technology and time of use rates.—


*	*	*


	(2)  Electric distribution companies shall furnish smart meter technology as follows:


	(i)  Upon request from a customer that agrees to pay the cost of the smart meter at the time of the request.


	(ii)  In new building construction.


	(iii)  In accordance with a depreciation schedule not to exceed 15 years.


� 	See Petition of PECO Energy Company for Approval of Smart Meter Technology Procurement and Installation Plan, Docket No. M-2009-2123944 (Order entered May 6, 2010) (PECO Smart Meter Plan Order). 


� 	Complainant requested and was given extra time to file a response.


�	In a Secretarial Letter issued on July 23, 2015, the Commission provided the Complainant with the opportunity to properly file her Exceptions as she originally sent them by e-mail only to the Office of Special Assistants.  The Complainant was advised that Exceptions must be signed and filed with the Secretary’s Bureau and that they must be received by the close of business on Monday, August 3, 2015.  Also, the Company was informed that it may file Reply Exceptions on or before August 13, 2015. 


� 	In her Complaint, Ms. Paul did not allege that she has experienced, or is concerned with, any health effects from her current AMR meter.  She only anticipated negative health effects due to the “technology” of the smart meter PECO was seeking to install.  
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