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PREHEARING ORDER #2


On August 30, 2016, I was assigned as the presiding officer in this case.  The purpose of this order is to bring to the attention of the parties certain procedural rules that apply to the participants in this proceeding.  This case is scheduled to be heard in an available hearing room on the 4th floor at 801 Market Street on Wednesday, December 15, 2016 at 10:00 a.m.  (The hearing was originally scheduled for Friday, October 21, 2016.  The entrance is on 8th Street.  When you get to the 4th floor, go to the desk, call (215) 560-2105 and wait to be escorted to the hearing room.)  PLEASE NOTE THAT THE HEARING IS IN PERSON NOT TELEPHONIC.


On July 2, 2016, Jeff Wagenmann (“Wagenmann” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against the PECO Energy Company (“PECO” or “Respondent”) alleging that a PECO subcontractor came on his property without notification or permission and sprayed poison on his trees and killed multiple trees  The Complainant that requested that PECO replace the poisoned trees or install another buffer to keep the area safe from the drop off to the street. 


On July 13, 2016, the Respondent filed a certificate of satisfaction.


On July 18, 2016, the Complainant filed an objection to the certificate of satisfaction.



On July 22, 2016, the Respondent filed an answer denying the material allegations in the complaint.  On July 22, 2016, the Respondent filed new matter with a notice to plead.  In its new matter, the Respondent stated that the Complainant’s request to have the trees replaced should be dismissed because it is a request for monetary damages.  The Respondent argued that the Commission cannot award monetary damages to the Complainant damage.  The Respondent cited Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A. 2d 791 (1977) to support its position.  


The Complainant replied to the new matter on July 28, 2016.  The Complainant stated that he never asked for monetary compensation.  He wants PECO to repair the damage its subcontractor caused.  The Complainant alleged that the subcontractor did not take safety precautions when it sprayed the trees.


On September 6, 2016, the Respondent’s counsel filed PECO Energy Company’s Motion for Continuance of Hearing Date.  She requested that the hearing be continued because Asplundh’s herbicide witness, Joe Lentz was unavailable that day.  She stated that Mr. Lentz’s testimony is crucial since the Complainant is alleging that PECO’s subcontractor came onto his property without notification or permission and sprayed poison killing multiple trees.  In the motion, the Respondent’s counsel stated that the Complainant was opposed to the continuance. 



The undersigned did not receive a response to the Motion from the Complainant.



Since the Respondent demonstrated that there was good cause for the continuance, the Respondent’s Motion for Continuance of Hearing Date was granted by prehearing order dated October 11, 2016.


By hearing cancellation/reschedule notice dated November 1, 2016, the hearing was rescheduled for Thursday, December 15, 2016 at 10:00 a.m.



The Complainant has the burden of proving that the allegations in the complaint are true.  Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a). 



The Commission’s policy promotes settlements.  52 Pa. Code § 5.231(a).  If a settlement is reached, a formal hearing will not be necessary and the scheduled hearing will be cancelled.



The Commission’s regulations concerning discovery are set forth in 52 Pa. Code Section 5.321 et seq.



The Respondent must submit the applicable BCS decision(s).



If you intend to subpoena witnesses for the hearing, you should review the procedures established in 52 Pa. Code § 5.421.  You must submit your written application to me sufficiently in advance of the hearing date so that the other parties will have the required ten (10) days’ notice to answer or object, and so that you will have enough time to receive the subpoena and serve it.  The written subpoena application must be submitted to the presiding officer, the Secretary of the Commission, opposing counsel and the person to be subpoenaed.  52 Pa. Code § 5.421 (a, b).  



If you wish to offer documents into evidence during the hearing (i.e. letters, bills, canceled checks, receipts, account statements, etc.), please bring four (4) copies (a copy for the presiding officer, two (2) copies for the Court Reporter and a copy for each party of record).  Please keep a copy for yourself.  52 Pa. Code § 5.409. 



This is a formal hearing and it will be conducted in accordance with the Commission’s Rules of Practice and Procedure.



Pursuant to 52 Pa. Code §§ 1.21 & 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa. Code § 1.24(b).



This case will be dismissed if the customer fails to participate in the hearing and present evidence in support of the complaint.



A request for a continuance of the scheduled hearing date must state the agreement or opposition of other party, and must be submitted in writing no later than five (5) business days prior to the hearing.  52 Pa. Code § 1.15(b).  Requests for postponement or continuance of hearings are to be sent to the presiding officer with copies to the Scheduling Office and the other party of record.  The address for the Scheduling Office is P.O. Box 3265, Harrisburg, Pennsylvania 17105-3265.  My contact information is: 

Administrative Law Judge Cynthia Williams Fordham

Pennsylvania Public Utility Commission

801 Market Street, Suite 4063

Philadelphia, PA 19107

(215) 560-2105 (telephone)

(215) 560-3133 (fax)



If you, or anyone you plan to call as a witness on your behalf, cannot speak or understand English well enough to participate in the hearing, you can request an interpreter.  Please contact the Scheduling Office at (717) 787-1399 at least ten (10) days before the scheduled hearing and provide the language that the interpreter needs to be fluent in.



All witnesses should be prepared to testify during the December 15, 2016 hearing.

ORDER



THEREFORE,



IT IS ORDERED:



That the parties shall comply with the procedural rules and regulations discussed herein.  

Date:  November 15, 2016



___________________________________








Cynthia Williams Fordham
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