
BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Application of Susquehanna Valley Taxi Service,	:
Inc. for the right to begin to transport, as a common	:
carrier, by motor vehicle, persons in call or demand	:
service, in the Counties of Northumberland, Union,	:
Snyder, excluding the Borough of Riverside,		:		A-2016-2538283
Northumberland County, which is to be a transfer	:
of all rights authorized under the certificate issued	:
at A-640217, Docket No. A-2015-2472707, to	:
Susquehanna Valley Limousine, Inc., t/a 		:
Susquehanna Valley Taxi Service, subject to the	:
same limitations and conditions.			:



INITIAL DECISION
GRANTING PRELIMINARY OBJECTIONS, DISMISSING PROTEST AND REFERRING APPLICATION TO BUREAU OF TECHNICAL UTILITY SERVICES


Before
Conrad A. Johnson
Administrative Law Judge


INTRODUCTION

		This decision (a) sustains the Applicant’s preliminary objections that the Protest fails to conform to the Commission’s procedural rules; (b) dismisses the Protest for the Protestant’s failure to comply with the order requiring the Protestant to employ an attorney to prosecute its Protest; and (c) refers the Application to the Commission’s Bureau of Technical Utility Services for review.
	
HISTORY OF THE PROCEEDING

		On April 5, 2016, Susquehanna Valley Taxi Service, Inc. (Applicant), through its President and Secretary, Chris Peifer, filed an Application for the right to begin to transport, as a common carrier, by motor vehicle, persons in call or demand service, in the Counties of Northumberland, Union, Snyder, excluding the Borough of Riverside, Northumberland County, which was to be a transfer of all rights authorized under the certificate issued at A-640217, Docket No. A-2015-2472707, to Susquehanna Valley Limousine, Inc., t/a Susquehanna Valley Taxi Service, subject to the same limitations and conditions.

		Notice of the Application was published in the Pennsylvania Bulletin, 46 Pa.B. 2394 (May 7, 2016).  In accordance with the Notice, Protests to the Application were to be filed with the Commission’s Secretary Bureau with a copy served on the Applicant by May 23, 2016.  On May 19, 2016, Pauls Cab Service Inc.[footnoteRef:1] (Pauls or Protestant) through its Vice President and Secretary, Carl W. Hovenstein, filed a letter (Protest) protesting the Application.  On May 29, 2016, pursuant to 52 Pa.Code §§ 3.381(a)(1)(i)(c) and 5.101, the Applicant filed and served Preliminary Objections to Pauls’ Protest.  The Applicant objects to the Protest, in part, as follows: [1:   	The Protest identifies Protestant three times as “Pauls Cab Service Inc.”  I take judicial notice that the Protestant’s utility name and carrier identification with the Commissions is listed as Paul’s Cab Service, Inc. at Docket No. A-00119340.  However for consistency in this decision the Protestant will be referred to a “Pauls.”] 


(1) The Protest, in part, does not conform to Commission regulations because the Protest does not contain a copy of the Protestant’s officially filed tariff, and the Protest is not verified as required by 52 Pa.Code § 1.36(a).  

(2) The Protest fails to establish that Protestant has a direct, immediate and substantial interest in the Application proceeding; therefore, pursuant to 52 Pa.Code § 5.101(a)(7), Protestant lacks standing to participate in the Application proceeding.

(3) The Protest does not raise any factual or legal issue; therefore a hearing is not necessary in the public interest. 66 Pa.C.S. § 703(b); 52 Pa.Code § 5.21(d). 

		Under the Commission’s regulations, 52 Pa.Code § 5.101(e)(1), an answer to a preliminary objection may be filed within ten days of the date of service.  However Pauls did not 
file an Answer to the Applicant’s Preliminary Objections.

		On August 1, 2016, the Preliminary Objections were assigned to me as the Motions Judge for ruling.  

		Upon my review of the Preliminary Objections and Protest, I noted that the Protestant is incorporated and therefore a corporation.  I further noted that upon the filing of the Protest the Application proceeding became adversarial, thereby requiring the Protestant to be represented by an attorney in order to prosecute its Protest.  More specifically, the Commission’s regulation at 52 Pa.Code § 1.21(b) provides that persons in adversarial proceedings, except for individuals representing themselves, shall be represented by an attorney admitted to practice in the Commonwealth of Pennsylvania.  A corporation is included in the term persons.  52 Pa.Code § 1.8.  Therefore Pauls was required to be represented by any attorney in order to prosecute its Protest.  As a result, on August 31, 2016, I issued a First Interim Order Directing Protestant to Obtain Attorney Representation and Holding Applicant’s Preliminary Objections in Abeyance (First Interim Order) stating the following:

THEREFORE,

IT IS ORDERED:

	1.	That a ruling on the Applicant’s Preliminary Objections is held in abeyance, until after Protestant Pauls Cab Service Inc. has had an opportunity to obtain an attorney, duly licensed in Pennsylvania to prosecute its Protest.
 
	2.	That Protestant Pauls Cab Service Inc. shall have an attorney duly licensed in Pennsylvania to enter his/her appearance on behalf of the Protestant in this case at Docket No. A-2016-2538283 by September 16, 2016.

	3.	That the failure of  Protestant Pauls Cab Service Inc. to have an attorney duly licensed in Pennsylvania to enter his/her appearance on behalf of the Protestant in this case at Docket No. A‑2016-2538283 by September 16, 2016, shall result in dismissal of the Protest without a hearing.

Pauls did not comply with the First Interim Order.  Additionally, Pauls did not file any response to the First Interim Order explaining its reason(s) for failing to obtain an attorney to enter its appearance in this proceeding in order to prosecute Pauls’ Protest.  Thus, the Applicant’s preliminary objections are ready for consideration, and the Application is ready for further disposition.

FINDINGS OF FACT

		1.	The Applicant in this proceeding is Susquehanna Valley Taxi Service, Inc.

		2.	The Protestant in this proceeding is Pauls Cab Service Inc.

		3.	The Protestant is a corporation.

		4.	On April 5, 2016, the Applicant filed an Application for the right to begin to transport, as a common carrier, by motor vehicle, persons in call or demand service, in the Counties of Northumberland, Union, Snyder, excluding the Borough of Riverside, Northumberland County, which was to be a transfer of all rights authorized under the certificate issued at A-640217, Docket No. A-2015-2472707, to Susquehanna Valley Limousine, Inc., t/a Susquehanna Valley Taxi Service, subject to the same limitations and conditions.

		5.	On May 7, 2016, Notice of the Application was published in the Pennsylvania Bulletin at 46 Pa.B. 2394.

		6.	Protests to the Application were required to be filed with the Commission’s Secretary Bureau by May 23, 2016.

		7.	On May 19, 2016, the Protestant through its Vice President and Secretary, Carl W. Hovenstein, filed a letter (Protest) protesting the Application. 

		8.	On May 29, 2016, the Applicant filed and served Preliminary Objections to Pauls’ Protest alleging (a) failure of a pleading to conform to the Commission’s regulations; (b) lack of standing of a party to participate in a proceeding; and (c) legal insufficiency of a pleading. 

		9.	The Protestant did not file an Answer to the Preliminary Objections.

		10.	On August 31, 2016, a First Interim Order was issued directing Protestant to have an attorney duly licensed in Pennsylvania to enter an appearance in this proceeding on behalf of the Protestant by September 16, 2016.

		11.	The August 31, 2016 First Interim Order informed the Protestant that its failure to have an attorney duly licensed in Pennsylvania to enter an appearance in this proceeding on behalf of the Protestant by September 16, 2016 would result in dismissal of the Protest without a hearing.

		12.	The Protestant did not have an attorney duly licensed in Pennsylvania enter an appearance in this proceeding on behalf of the Protestant by September 16, 2016.

DISCUSSION

Legal Principles

1.	Preliminary Objections

The Commission’s Rules of Practice and Procedure permit parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code § 5.101(a) as follows:
1. Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

2. Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

3. Insufficient specificity of a pleading.

4. Legal insufficiency of a pleading.

5. Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

6. Pendency of a prior proceeding or agreement for alternative dispute resolution.
	
	7.	Standing of a party to participate in the proceeding.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa.Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa.Cmwlth. 1988).  The Commission must view the Protest in this case in the light most favorable to Complainant and should dismiss the Complaint only if it appears that Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

		2.	Attorney Representation
		
		In an adversarial proceeding before the Commission, individuals may represent themselves; all other persons shall be represented by an attorney.  52 Pa.Code §§ 1.21-1.22.  A corporation is included in the term persons.  52 Pa.Code § 1.8.

		Analysis

		1.	Preliminary Objections

		Here, the Applicant raises several preliminary objections: (a) failure of a pleading to conform to the Commission’s regulations; (b) lack of standing of a party to participate in a 
proceeding; and (c) legal insufficiency of a pleading. The Applicant argues that the Protest is non-conforming in the following aspects.

		First, the Protest does not conform to the Commission‘s regulations in three aspects.  The Applicant asserts that a Protest must contain a copy “of any portion of the Protestant’s authority upon which the Protest is predicated.”  52 Pa.Code § 3.381(c)(1)(i)(A)(V).  This section in relevant part reads as follows:

(A) A person objecting to the approval of an application shall file with the Secretary and serve upon the applicant the applicant’s attorney, if any, a written protest which shall contain the following:

	. . . . 
	(V) A list of all Commission docket numbers under which the protestant operates accompanied by a copy of any portion of the protestant’s authority upon which its protest predicated. 

Id.
		Second, the Applicant contends the Protest is non-conforming because it is not divided into numbered paragraphs and does not contain the caption of the proceeding as required by 52 Pa.Code § 1.31.  This section in relevant part provides as follows:

	§ 1.31. Requirements for documentary filings

	(a)  Form. Pleadings must be divided into numbers paragraphs.
	. . . .

	(c)  Identifying information.  Documents filed with the Commission in a proceeding must clearly contain the following information:
	. . . .

		(2)  The title or caption of the proceeding before the Commission.

Id.  

		Third, the Protest is not verified as required by 52 Pa.Code. § 1.36(a).  This section provides in relevant part as follows:

	§ 1.36. Verification.

	    (a) Applications, petitions, formal complaints, motions and 	answers thereto containing an averment of fact not appearing 	of record in the action or containing a denial of fact must be 	personally verified by a party thereto or by an authorized 	officer or other authorized employee of the party if a 	corporation or association.

Id.
		The Applicant is correct that the Protest is non-conforming on its face.  A copy of the Protestant’s authority to operate a transportation utility is not attached to the Protest.  The Protest is in letter form and unverified.  Accordingly, the Applicant’s preliminary objections that the Protest fails to conform to the Commission’s regulations are sustained.[footnoteRef:2]  The Applicant’s remaining objections will not be address because the Protest will be dismissed for the reasons explained below. [2:    	Here, note is taken that the Commission’s regulations permit amendments to a protest in response to preliminary objections, whereby any non-conforming pleadings may be revised.  See 52 Pa.Code § 5.101(e)(2).  However, the Protestant did not file any response to the preliminary objections.] 


		2.	Lack of Attorney Representation

		The Protestant is a corporation, and therefore Pauls must be represented by an attorney in order to proceed to hearing of its Protest.

		The Commission’s regulations requiring attorney representation in adversarial proceedings are consistent with Pennsylvania court decisions holding that a corporation must have counsel in order to proceed in any legal action because a corporation cannot represent itself.  Smaha v. Landy, 638 A.2d 392 (Pa. Cmwlth. 1994).  Pennsylvania courts have ruled that a corporation can only act through its agents and an agent representing it in court must be an attorney admitted to practice.  Walcavge v. Excell 2000, Inc., 480 A.2d 281 (Pa. Super 1984).  Recently, in Cars R Us c/o Holman Copeland v. Philadelphia Gas Works, Docket No. C-2008-2033437 (Order entered February 4, 2010) (Cars R Us) and Torino Incorporated v. PECO Energy Co., Docket No. C-2008-2034595 (Order entered February 2, 2010) (Torino), the Commission affirmed its decision in New Fizon Catering, Inc. v. PECO Energy Co., Docket Nos. C-2008-2065498 and C-2008-2079076 (Order entered June 24, 2009), that a corporate officer may file a complaint on behalf of a corporation but that the corporation must be represented by an attorney in an adversarial proceeding.

		In Cars R Us and Torino, the Commission cautioned parties that the general rule requiring attorney representation of corporate complainants in adversarial proceedings would control on a going forward basis.  The Commission held that, absent exigent circumstances, it would not allow individuals to offer testimony on a corporation’s behalf if the corporation was not represented by an attorney. 
	
		In the instant case, the Protestant’s lack of attorney representation prevents the Protestant from prosecuting the Protest at hearing. As noted above, on August 31, 2016, the Protestant was directed to obtain an attorney to enter its appearance in this proceeding in order to prosecute Pauls’ Protest.  Additionally the Protestant was placed on notice that its Protest would be dismissed without a hearing.  As of the date of this decision the Protestant has failed to do so.  Convening and conducting a hearing on the Pauls’ Protest would be a futile exercise because the Protestant could not participate in the hearing without an attorney.  Without the Protestant having attorney representation, a hearing on the Protest would not be necessary in the public interest. Accordingly, the Protestant’s failure to secure attorney representation requires dismissal of the protest without a hearing.  52 Pa.Code § 5.21(d). 

		In the ordering paragraphs below, the Applicant’s preliminary objections will be sustained, and the Protest will be dismissed because of the failure of the Protestant to obtain an attorney to prosecute its Protest.   Additionally the Application will be referred to the Commission’s Bureau of Technical Utility Services for the review process.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter of this proceeding.  66 Pa.C.S. § 1101, et seq.

2	A party may preliminarily object that a pleading fails to conform to the Commission’s procedural regulations.  52 Pa.Code § 5.101(a).  

		3.	In adversarial proceedings before the Commission, individuals may represent themselves.  All other parties require representation by an attorney duly licensed to practice in the Commonwealth of Pennsylvania.  52 Pa.Code §§ 1.21-1.22.  A corporation is included in the term persons.  52 Pa.Code § 1.8.
		4.	The administrative law judge has the authority to regulate the course of the proceeding.  52 Pa.Code § 5.483(a). 

	5.	The Commission is granted discretion to dismiss a complaint or protest without a hearing, if a hearing is not necessary in the public interest.  66 Pa.C.S. §703(b); 52 Pa.Code § 5.21(d).  

	6.	A hearing in this case is not necessary in the public interest and would be a fruitless exercise because the Protestant cannot prosecute its Protest without attorney representation.  52 Pa.Code § 5.21(d).

ORDER

THEREFORE,

IT IS ORDERED:  

		1.	That the Preliminary Objections of Susquehanna Valley Limousine, Inc. t/a Susquehanna Valley Taxi Service are sustained.

		2.	That the Protest of Pauls Cab Service Inc. is dismissed.

		3.	That the Susquehanna Valley Limousine, Inc. t/a Susquehanna Valley Taxi Service’s Application for the right to begin to transport, as a common carrier, by motor vehicle, persons in call or demand service, in the Counties of Northumberland, Union, Snyder, excluding the Borough of Riverside, Northumberland County, which was to be a transfer of all rights authorized under the certificate issued at A-640217, Docket No. A-2015-2472707, to Susquehanna Valley Limousine, Inc., t/a Susquehanna Valley Taxi Service, subject to the same 

limitations and conditions is referred to the Pennsylvania Public Utility Commission’s Bureau of Technical Utility Services for review under the Commission’s modified procedure, pursuant to 52 Pa.Code § 3.381(c)(1)(iii).



Date:  October 31, 2016				                         /s/			                                
							Conrad A. Johnson
							Administrative Law Judge
[bookmark: _GoBack]
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