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INITIAL DECISION
Before

Marta Guhl

Administrative Law Judge

This Initial Decision dismisses the Formal Complaint of Sheila Ptah filed against PECO Energy Company with the Pennsylvania Public Utility Commission at Docket No. C-2015-2475055, for failure to meet her burden of proof to establish that there were incorrect charges on her bills or that the Company acted unreasonably regarding her allegation of high bills.  Ms. Ptah also failed to establish that the Company should have placed her on the Customer Assistance Program (CAP) in January 2013.  
history of the proceeding
On March 25, 2015, Sheila Ptah (Ms. Ptah or Complainant) filed a formal Complaint (Complaint) against PECO Energy Company (Respondent, PECO or the Company) with the Pennsylvania Public Utility Commission (Commission) alleging that there were incorrect charges on her bill from Respondent.  Ms. Ptah averred that there were issues with the second floor of the Service Address and she experienced a surge in January 2014.  As relief, Ms. Ptah requested an adjustment of her bills to reflect the Customer Assistance Program (CAP) rate from January 2013 and a new payment arrangement.  The Complainant also requested a special inspection of her residence and her neighbors next door to determine if there is an illegal tap.  
On April 22, 2015, the Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated May 27, 2015, notified the parties that an initial hearing was scheduled for Friday, July 17, 2015, at 10:00 a.m. 

A Prehearing Order was issued on May 29, 2015, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding.  

The hearing convened as scheduled.  Sheila Ptah appeared pro se, and testified in support of the Complaint.  Margaret Morris,
 Esquire, represented the Respondent, and presented the testimony of Elsa Leung, who is a customer review officer with PECO in charge of reviewing and investigating formal complaints filed with the Commission.  The Respondent sponsored five exhibits, all of which were admitted into the record.  I requested that the Company file two additional documents as Late Filed Exhibits in the matter by July 24, 2015.  Complainant had until July 31, 2015 to file any written objections to the exhibits and the Company had until August 7, 2015 to file any response to objections by the Complainant.
On July 23, 2015, I received a copy of PECO’s Late Filed Exhibit Nos. 6 and 7 which were an expanded financial statement history and customer contacts for the Service Address, respectively.  As of the date of this decision, I have received no objections from the Complainant regarding the Late Filed Exhibits and they are entered into the record through this decision.  

The record closed on August 20, 2015, when I received a copy of the hearing transcript which was 183 pages.

FINDINGS OF FACT

1. The Complainant is Sheila Ptah, whose mailing address is 213 East Sheldon Street, First Floor, Philadelphia, Pennsylvania 19120.  Tr. 10.  

2. Respondent is PECO Energy Company.
3. The Service Address in this matter is a two unit duplex at the address of 213 East Sheldon Street.  Tr. 10.
4. The Complainant owns both units at the Service Address.  Tr. 11.
5. Both units are one bedroom and one bathroom.  Tr. 11.



6.
Complainant lives in one unit (first floor) and the other unit is currently occupied.  Tr. 20.   

7.
The Service Address is a middle row house.  Tr. 18.

8.
On March 25, 2015, the Complainant filed a formal Complaint with the Commission alleging that there are incorrect charges on her bill from Respondent.  
9.
The Complainant was not the customer of record for the Service Address, first floor in January of 2013.  Tr. 134-135; PECO Exh. 7.
10.
There were no electrical surges at the Complainant’s residence in January 2014.  PECO Exh. 2. 

11.
Complainant established service on the first floor of the Service Address on August 1, 2014.  Tr. 92; PECO Exh. 1.  

12.
The Complainant was enrolled in CAP Tier D on March 26, 2015.
  Tr. 92, 97; PECO Exh. 1.  

13.
In order to be eligible for the CAP program, the customer’s income must be below 150% of the Federal Poverty line.  Tr. 116.  

14.
Customers must provide income verification and complete an application in order to be enrolled in the CAP program.  Tr. 113, 114.  

15.
The only income information the Complainant provided to PECO in 2013 was on September 16, 2013 and it established that she was not eligible for the CAP program because her income exceeded 150% of the Federal Poverty Guidelines.
  PECO Exh. 7.  

16.
The Complainant did not complete an application or income verification for the CAP program in August or October 2014 when the Complainant made an inquiry about the CAP program.  Tr. 114.   

17.
The Complainant provided income verification in December 2014 which established that her income was 325% of the Federal Poverty Guidelines which meant she was not eligible for the CAP program.  PECO Exh. 7.  

18.
 The Company set aside $3,117.09 when the Complainant entered the CAP program on March 26, 2015 for forgiveness.  Tr. 97-98, 99, 101.    

19.
The amount set aside for the Complainant if she entered the CAP program would have been less if she had been enrolled in January 2013.  Tr. 101. 

20.
Complainant received two LIHEAP payments; one on April 10, 2015 for $756.00 and a second on April 16, 2015 for $500.00 which was a CRISIS grant.  Tr. 98; PECO Exh. 1.  

21.
The Complainant had a prior account for the second floor of the Service Address which was active from August 28, 2012 to February 11, 2013, with a final bill issued on February 12, 2013 for $664.45.  Tr. 104; PECO Exh. 2.  
22.
The Complainant also had an account for the second floor of the Service Address from November 19, 2013 to August 1, 2014, with a final bill issued on August 1, 2014 for $1,685.46.  Tr. 105; PECO Exh. 2.  
23.
The Complainant has a credit in the amount of $824.00 on her account due to the LIHEAP grants, which the Company is applying to her current charges until it is depleted.  Tr. 100.  
24.
The Complainant still has CAP pre-program arrears in the amount of $2,078.05 that has been set aside for forgiveness.  Tr. 100.  

25.
The Complainant’s current balance is zero.  Tr. 100.
26.
The Complainant has not made a payment to her account since December 2014.  PECO Exh. 1.

27.
In November 2014, the Complainant received a payment arrangement from the Company but defaulted in December 2014 for failing to making a payment.  PECO Exh. 1.
28.
The Company has no record that the Complainant contacted them to complain about a surge in January 2014 or regarding any issue of foreign wiring from a neighbor.  Tr. 139, 141, 142; PECO Late Filed Exh. 7. 

29.
The Company is not responsible for any interior wiring at a service address and its duty stops at the meter.  Tr. 139.  

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  



To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in  the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing  must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util.  Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

Alleged Surge and Foreign Wiring



The Complainant contends that she experienced a surge at the Service Address in January 2014.  The Complainant also believes that her neighbors are tapping into her utility service.  The Company asserts that the Complainant never contacted them regarding these issues.  
The Commission shall accept formal complaints only from customers who have first contacted the utility to resolve the problem upon which the complaint is based.  If the customer has not contacted the utility, the Commission should direct the customer to the utility. 66 Pa.C.S. § 1410(1).


While every public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, this only extends to the public utility’s facilities.  See 66 Pa.C.S. § 1501.  Facilities are defined as all the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation, and any and all means and instrumentalities in any manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in connection with, the business of any public utility.  66 Pa.C.S. § 102.
Section 1529.1(b) of the Public Utility Code deals with residences with multiple units and the issue of foreign wiring.  Upon receipt of the notice, if the residential building contains one or more dwelling units not individually metered, a public utility must list the account for the premises in the name of the owner, and the owner shall be responsible for the payment for the utility services rendered.  Further, in the case of individually metered dwelling units, unless notified to the contrary by the tenant, a public utility shall list the account for the premises in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.  See 66 Pa.C.S. § 1529.1(b).  



There were no electrical surges at the Complainant’s residence in January 2014.  PECO Exh. 2.  Further, the Company has no record that the Complainant contacted them to complain about a surge in January 2014 or regarding any issue of foreign wiring from a neighbor.  Tr. 139, 141, 142; PECO Late Filed Exh. 7.  The Complainant has not presented any evidence that there were any electrical surges or issues with foreign wiring.  The Complainant has not established that there was any issue at her property with foreign wiring or surges.  Moreover, the Complainant has failed to meet her burden in this matter because she failed to contact the Company before the filing of the formal complaint in this matter.  


It should also be noted that the Complainant alleged that she had issues with the second floor unit of the Service Address, but the Company is not responsible for any interior wiring at a service address.  PECO’s duty for the Service Address ends at the meter and it is not responsible for any issues the Complainant may be having at the Service Address that are related to the interior wiring at the location.  As such, this portion of the Complainant’s Complaint must be denied and dismissed.
CAP Enrollment



Ms. Ptah alleges that the Company should have placed her in its CAP program in January 2013.  The Complainant contends that she applied for the CAP program numerous times but was denied until March 2015.  The Complainant believes that she met the CAP program requirements prior to the date in January 2013.  



However, the Company indicates that the Complainant was not a customer of PECO in January 2013 for the first floor unit.  The Company asserts that the Complainant either failed to provide the Company with a completed application or income verification or was above the income level that would qualify her for the CAP program.  


I would note that the Complainant did not provide any evidence regarding her income level in January 2013 nor did she provide any evidence that she had applied to the Company for the CAP program on multiple occasions.  “Mere bald assertions … do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987); Mid-Atlantic Power Supply Association of Pennsylvania v. Pennsylvania Public Utility Commission, 746 A.2d 1196, 1200 (Pa. Cmwlth. 2000); see also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R-00994808, (Opinion and Order entered March 3, 2000).  



Further, a customer assistance program is also defined by Section 1403 as follows:
A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by section 2202 (relating to definitions) or 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa.C.S. § 1403 (Emphasis added).



Section 1403 of the Public Utility Code, 66 Pa.C.S. § 1403, defines the term “customer” as follows:

A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  The term includes a person who, within 30 days after service termination or discontinuance of service, seeks to have service reconnected at the same location or transferred to another location within the service territory of the public utility.

66 Pa.C.S. § 1403.
First, the Complainant was not the customer of record for the Service Address, first floor in January of 2013.  Tr. 134-135; PECO Late Filed Exh. 7.  Complainant established service on the first floor of the Service Address on August 1, 2014.  Tr. 92; PECO Exh. 1.  Eventually, the Complainant was enrolled in CAP Tier D on March 26, 2015.  Tr. 92, 97; PECO Exh. 1.  While the Complainant contends that the party who had service in their name on the first floor was not authorized, she did not present any evidence to support this contention.  
Moreover, in order to be eligible for the CAP program, the customer’s income must be below 150% of the Federal Poverty line.  Tr. 116.  Customers must provide income verification and complete an application in order to be enrolled in the CAP program.  Tr. 113, 114.  The only income information the Complainant provided to PECO in 2013 was on September 16, 2013 and that did not establish that she was eligible for the CAP program because she exceeded 150% of the Federal Poverty Guidelines.
  PECO Late Filed Exh. 7.  The Complainant did not complete an application or income verification for the CAP program in August or October 2014.  Tr. 114.  The Complainant provided income verification in December 2014 which established that her income was 325% above the Federal Poverty Guidelines which meant she was not eligible for the CAP program.  PECO Late Filed Exh. 7.   The Complainant did not establish her eligibility for the CAP program until March 2015 when she provided income verification that established that she was below 150% of the Federal Poverty guidelines.  The Complainant failed to present any evidence to meet her burden of proof in the matter that she was entitled to be a part of the CAP program in January 2013.  As such, this portion of her Complaint must be denied and dismissed.  
Moreover, the Company set aside $3,117.09 when the Complainant entered the CAP program on March 26, 2015 for forgiveness.  Tr. 97-98, 99, 101.  The Company witness testified that the amount set aside for the Complainant if she entered the CAP program would have been less if she had been enrolled in January 2013.  Tr. 101.  Therefore, it does not seem to be in the best interests of the Complainant to grant her CAP status retroactively to January 2013.  
Request for Payment Arrangement



The Complainant also requested a payment arrangement in her Complaint.  



The Commission regulates payment arrangements under Section 1405 of the Public Utility Code.  
§ 1405 Payment arrangements.

(a)  General rule.--The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

(b)  Length of payment arrangements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

(2)  Three years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

66 Pa.C.S. § 1405 (a) and (b).

The Complainant had a prior account for the second floor of the Service Address which was active from August 28, 2012 to February 11, 2013, with a final bill issued on February 12, 2013 for $664.45.  Tr. 104; PECO Exh. 2.  The Complainant also had an account for the second floor of the Service Address from November 19, 2013 to August 1, 2014, with a final bill issued on August 1, 2014 for $1,685.46.  Tr. 105; PECO Exh. 2.  

The Complainant reported to PECO a monthly income of $587.25 for a household of one which is 59% of the Federal Poverty Guidelines.  Tr. 115; PECO Late Filed Exh. 7.    Complainant received two LIHEAP payments; one on April 10, 2015 for $756 and a second on April 16, 2015 for $500 which was a CRISIS grant.  Tr. 98; PECO Exh. 1.  The Complainant has a credit in the amount of $824.00 on her account due to the LIHEAP grants, which the Company is applying to her current charges until it is depleted.  Tr. 100.  The Complainant’s current balance is zero.  Tr. 100.  However, the Complainant still has CAP pre-program arrears in the amount of $2,078.05 that has been set aside for forgiveness.  Tr. 100.  
The Complainant did not raise the issue of a payment arrangement at the hearing in this matter.  The Complainant does not have an unresolved balance in this matter.  The Complainant has a zero balance and actually has a credit that is being applied to future charges until it is depleted.  While she does have arrears, they have been set aside for forgiveness in the Company’s CAP program.  The Complainant has not made a payment to her account since December 2014.  PECO Exh. 1.  In November 2014, the Complainant received a payment arrangement from the Company but defaulted in December 2014 for failing to making a payment.  PECO Exh. 1.  In cases where the Commission is authorized by law to establish a payment arrangement between a customer and a utility, it has the responsibility to exercise its authority very judiciously where a utility has lawfully terminated a customer for nonpayment.  Specifically, the Commission should exercise its discretion to issue payment arrangements only on behalf of customers who have demonstrated some evidence of good faith effort to pay their utility bills or who have experienced a significant change of circumstances beyond their control.  George Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348 (Opinion and Order entered December 6, 2007).  As such, there is no basis to grant the Complainant a payment arrangement.  Therefore, the Complaint must be dismissed.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. Complainant has the burden of proof.  66 Pa.C.S. § 332(a).

3. To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  
4. The Commission shall accept formal complaints only from customers who have first contacted the utility to resolve the problem upon which the complaint is based.  If the customer has not contacted the utility, the Commission should direct the customer to the utility.  66 Pa.C.S. § 1410(1).
5. While every public utility must furnish and maintain adequate, efficient, safe, and reasonable service and facilities, this only extends to the public utility’s facilities.  See 66 Pa.C.S. § 1501.  

6. Facilities are defined as all the plant and equipment of a public utility, including all tangible and intangible real and personal property without limitation, and any and all means and instrumentalities in any manner owned, operated, leased, licensed, used, controlled, furnished, or supplied for, by, or in connection with, the business of any public utility.  66 Pa.C.S. § 102.

7. Upon receipt of the notice, if the residential building contains one or more dwelling units not individually metered, a public utility must list the account for the premises in the name of the owner, and the owner shall be responsible for the payment for the utility services rendered.  66 Pa.C.S. § 1529.1(b).  
8. Mere bald assertion, personal opinions or perceptions do not constitute evidence to bolster a claim.  Pa. Bureau of Corrections v. City of Pittsburgh, 516 Pa. 74, 532 A.2d 12 (1987).
9. A Customer Assistance Program is defined as “a plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.”  66 Pa.C.S. § 1403. 



10.
The Commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The Commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.  66 Pa.C.S. § 1405(a).  
11. 
In cases where the Commission is authorized by law to establish a payment arrangement between a customer and a utility, it has the responsibility to exercise its authority very judiciously where a utility has lawfully terminated a customer for nonpayment.  Specifically, the Commission should exercise its discretion to issue payment arrangements only on behalf of customers who have demonstrated some evidence of good faith effort to pay their utility bills or who have experienced a significant change of circumstances beyond their control.  George Crawford v. National Fuel Gas Distribution Corp., Docket No. C-20066348 (Opinion and Order entered December 6, 2007).
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Sheila Ptah against PECO Energy Company at Docket No. C-2015-2475055 is denied and dismissed in its entirety.

2. That PECO Energy Company’s Late Filed Exhibit Nos. 6 and 7 are entered into the record.  
3.
That this proceeding at Docket No. C-2015-2475055 be marked closed.

Dated:   October 25, 2016




/s/













Marta Guhl








Administrative Law Judge
� 	Ms. Morris entered her appearance on behalf of the Company on July 15, 2015.  


� 	Based on monthly income of $587.25 for a household of one which is 59% of the Federal Poverty Guidelines.  Tr. 115; PECO Exh. 2.    


� 	Reported income was $1,600.00 per month for one household member.  In 2013, 150% of the Federal Poverty Guideline for a household of one was $1,436.25.  Source:  Federal Register, Vol. 78, No. 16, January 24, 2013, pp. 5182-5183.  Also see http://aspe.hhs.gov/poverty.


� 	Reported income was $1,600.00 per month for one household member.  In 2013, 150% of the Federal Poverty Guideline for a household of one was $1,436.25.  Source:  Federal Register, Vol. 78, No. 16, January 24, 2013, pp. 5182-5183.  Also see http://aspe.hhs.gov/poverty.
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