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INTRODUCTION



The customer filed a Complaint alleging that she was the victim of identity theft and that she should not be held responsible for any bills for gas service that occurred at 45 East Seymour Street, Philadelphia, PA 19144 (service address) after October 2014.  This Initial Decision denies the Complaint because the customer failed to sustain her burden of proving that she did not authorize gas service at the service address in January 2015, or that she should not be held responsible for gas charges that accrued on her account between January 15, 2015 and June 17, 2015.
HISTORY OF THE PROCEEDING
On April 8, 2016, Nancy F. Lee (Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (PGW or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant placed checkmarks in the boxes indicating “[i]ncorrect charges are on my bill” and “[o]ther.”  Complainant indicated that her Complaint concerns gas service to 45 East Seymour Street, Philadelphia, PA 19144.  Complainant alleged that she asked PGW to turn the gas service off at the service address in October 2014 after a fire, and that she never asked for this service to be restored.  Complainant further alleged that someone illegally used her account number and password to have the gas service turned back on at the service address.  Complainant wants the charges for this unauthorized service removed from her bill.  
On May 11, 2016, Respondent filed an Answer denying that there are incorrect charges on the Complainant’s bill for service at the service address.  Respondent further indicated: that on January 13, 2015 the Complainant contacted PGW and scheduled an appointment to have service restored at the service address on January 15, 2015; that PGW records indicate that the Complainant contacted PGW on multiple occasions to discuss the budget during the time the service was active; and that on June 15, 2015, the Complainant visited a PGW Service Center to schedule an appointment to have the gas service terminated on June 17, 2015.  Respondent maintained that the Complainant is responsible for the service as billed.  


By Call-In Telephonic Hearing Notice dated May 18, 2016, a call-in telephonic hearing was scheduled for June 15, 2016 at 10:00 a.m., and the matter was assigned to Administrative Law Judge (ALJ) Conrad A. Johnson.  



On May 20, 2016, ALJ Johnson issued a Prehearing Order to the parties.  



The June 15, 2016 telephonic hearing convened as scheduled.  The Complainant appeared pro se.  The Respondent appeared and was represented by Graciela Christlieb, Esq.  During the hearing, the parties requested to have the hearing rescheduled as an in-person hearing in Philadelphia.  ALJ Johnson granted the request.  



By Hearing Notice dated June 27, 2016, an Initial In-Person Hearing was scheduled for August 4, 2016 at 10:00 a.m., and the matter was reassigned to me.  



I issued a Prehearing Order on July 5, 2016.  The Prehearing Order directed the parties to comply with various procedural requirements and also explained that the Complainant bears the burden of proof to establish that the respondent violated its tariff, the Public Utility Code, or a Commission Order or regulation, and that she is entitled to the relief requested in the Complaint.



The hearing convened as scheduled on August 4, 2016.  Complainant appeared pro se and testified.  Robert Lee, the Complainant’s son, also testified.  Complainant offered three exhibits (Complainant Exhs. 1, 2, and 3) which were all admitted into evidence.  Respondent appeared and was represented by Graciela Christlieb, Esq., who presented the testimony of Tiffany Higgins, a Senior Customer Review Officer.  Respondent offered six exhibits (PGW Exhs. 1, 2, 3A, 3B, 4 and 5) which were all admitted into evidence.    


The record in this case consists of a 15-page transcript from the June 15, 2016 hearing, a 72-page transcript from the August 4, 2016 hearing,
 and nine exhibits.  The record closed on August 26, 2016, when I received the transcript of the August 4, 2016 hearing.  
FINDINGS OF FACT

1. The Complainant in this case is Nancy F. Lee.  

2. The respondent in this proceeding is Philadelphia Gas Works.  
3. The Complainant and her son currently reside at 6439 Greene Street, Apt. B-7, Philadelphia, PA 19119.  Tr2. 11, 14-15.

4. Complainant’s Complaint concerns gas service to 45 East Seymour Street, Philadelphia, PA 19144 (service address).  Tr2. 11.

5. The Complainant has owned the service address for approximately 41 years.  Tr2. 11.

6. The Complainant previously resided at the service address with her son.  Tr2. 18, 38, 46.

7. Complainant has gas heat and a gas range at the service address.  Tr2. 22, 24.

8. On an unspecified date in September 2014, the Complainant’s house caught fire during a renovation project that left approximately 80% of the house damaged.  Tr2. 12.

9. On October 7, 2014, the Complainant contacted PGW to request that gas service to the service address be turned off.  Tr2. 13, 36, 53-54; PGW Exh. 1.

10. The Complainant requested that the gas be turned off because of the fire damage.  Tr2. 13; PGW Exh. 1.

11. On or about October 7, 2014, PGW turned off the gas service at the service address.  Tr2. 14, 54; PGW Exh. 1.

12. On November 5, 2014, PGW issued the Complainant a final bill refund check in the amount of $253.56.  Tr2. 25, 36-37, 60; PGW Exhs. 2 and 4.

13. On or about November 24, 2014, the Complainant cashed the final bill refund check.  Tr2. 37; PGW Exh. 4.

14. From October 2014 to January 2015, the Complainant had a general contractor performing repairs at the service address.  Tr2. 21, 47-48.

15. On January 13, 2015, the Complainant called PGW and requested to have the gas service turned back on at the service address.  Tr2. 54; PGW Exh. 1.

16. On January 15, 2015, PGW turned on the gas at the service address.  Tr2. 54, 59; PGW Exh. 1.

17. On January 15, 2015, the Complainant learned from the Department of Licenses and Inspections that the service address was not ready for her to move back in.  Tr2. 13, 30, 49.
18. PGW subsequently issued monthly bills for service to the Complainant at the service address.  Tr2. 61, 68; PGW Exh. 2.

19. Between October 16, 2014 and April 12, 2015, the Complainant and her son resided at the Candlewood Suites in Horsham, Pennsylvania.  Tr2. 14; Comp. Exhs. 1 & 2.

20. The Complainant and her son subsequently resided at an Extended Inn for an unspecified period of time prior to moving into her current address at 6439 Greene Street.  Tr2. 14.
21. On February 5, 2015, PGW issued the Complainant a bill for gas service at the service address in the amount of $273.11.  Tr2. 61-62; PGW Exh. 2.
22. On February 19, 2015, the Complainant went to PGW’s North Philadelphia District Office (NPDO) to request a payment arrangement and to submit a check to pay her February 5, 2015 PGW gas bill.  Tr2. 34-35, 55, 61; PGW Exhs. 1 and 5.

23. On April 23, 2015, the Complainant went to PGW’s Center City District Office (CCDO) to inquire about her balance, and to submit a cash payment for gas service provided to the service address in the amount of $137.00.  Tr2. 55-56, 63-64; PGW Exhs. 1 and 2.

24. The Complainant did not make any additional payments towards her bills for gas service at the service address after April 23, 2015.  Tr2. 64.

25. On May 22, 2015, the Complainant went to PGW’s NPDO to inquire about lowering her monthly budget plan.  Tr2. 56-57; PGW Exh. 1.

26. On May 26, 2015, the Complainant and her son contacted PGW by phone to request a meter test at the service address.  Tr2. 57; PGW Exh. 1.

27. On June 15, 2015, the Complainant went to PGW’s NPDO and told a representative that she never requested her gas service to be turned back on at the service address, and requested that it be disconnected again.  Tr2. 58; PGW Exh. 1.

28. On June 17, 2015, PGW turned off the gas service at the service address.  Tr2. 59; PGW Exh. 1.

29. The final balance on the Complainant’s account is $643.70.  Tr2. 65.

30. On December 11, 2015, the Complainant and her son filed a complaint with the Philadelphia Police Department indicating that someone had her gas service turned on without her knowledge.  Tr2. 26-27, 33; Comp. Exh. 3.

DISCUSSION
The Public Utility Code, 66 Pa.C.S.A. § 332(a), places the burden of proof upon the proponent of a rule or order.  As the proponent of a rule or order, Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S.A. § 332(a).

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa.P.U.C. 196 (1990), Feinstein v. Philadelphia Suburban Water Co., 50 Pa.P.U.C. 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600, 602 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).


Upon the presentation by a Complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 461 A.2d 1234 (Pa. 1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

The Complainant argued that she requested PGW to turn her gas service off in October 2014 after a fire, and that she never asked for this service to be restored.  The Complainant argued that she was the victim of identity theft.  The Complainant asserted that a woman, possibly the general contractor who performed repair work on her home, illegally used her account number and password to have PGW turn this service back on.  Complainant wants the charges for this unauthorized service removed from her bill.
The Commission investigated identity theft in In re: Identity Theft, Docket Number M-00041811, (Order entered Sept. 21, 2005) (Identity Theft Order).  In the Identity Theft Order, the Commission stated that it initiated the investigation to examine the impact of identity theft on Pennsylvania utility companies and consumers and whether existing rules, regulations, and policies adequately protect consumers and utilities from the effects of identity theft.  Id. at 1.  The Commission solicited comments on a number of issues from 123 major jurisdictional utilities.  Id.  At the end of the investigation, the Commission staff issued a Report.  Following that Report, the Commission concluded that revisions to existing Commission rules and regulations would be premature at that time.  Id. at 5.  The Commission, however, directed its staff to continue to monitor identity theft and make recommendations as appropriate regarding any future Commission actions that may be warranted.  Id.  The Commission then marked the docket closed.  Id. at 7.  As a result, the Commission has no regulations regarding identity theft.

Although the Commission does not have regulations regarding identity theft, the Commission previously held that the filing of a report with the local police is sufficient to support a claim of identity theft.  In Donna MacDougall v. Verizon North, Inc., F-01339719, Opinion and Order (entered August 23, 2004) (MacDougall), the Commission reversed the decision of the Administrative Law Judge and found that the Complainant had met her burden of proof by a preponderance of the evidence that she did not authorize utility service at the service address on the sole basis that the Complainant filed a police report alleging identity theft.  The Commission cited Section 4120 of the Pennsylvania Crimes Code that the filing of a police report regarding misappropriated identity is prima facie evidence of theft:
(e) Use of police reports.  A report to a law enforcement agency by a person stating that the person’s identifying information has been lost or stolen or that the person’s identifying information has been used without the person’s consent shall be prima facie evidence that the identifying information was possessed or used without the person’s knowledge.

Id. at 6, citing, 18 Pa.C.S. § 4120(e).

In support of her argument, the Complainant supplied hotel receipts to demonstrate that she was not living at the service address during the period in question.  Complainant also supplied a copy of a complaint she and her son filed with the Philadelphia Police Department indicating that someone had her gas service turned on without her knowledge.  The Complainant established a prima facie case of identity theft.  However, PGW presented rebuttal testimony and evidence that outweighed that presented by the Complainant.
PGW argued and supplied documentation demonstrating that the Complainant requested to have the gas service restored at the service address.  PGW further demonstrated that the Complainant made several in-person visits to PGW offices to make payments on her account after service was re-established in her name on January 15, 2015, and also to discuss billing options.  Moreover, PGW supplied a cancelled check for one such payment in February 2015 that the Complainant acknowledged she made on her account.  Tr2. 34-35; PGW Exh. 5.  
Although the Complainant insisted that someone activated her gas service without her knowledge, the record demonstrates not only that the Complainant requested this service, but that she made payments for, and actively monitored, her account for service.  Under these circumstances, I cannot conclude that the Complainant met her burden of proving that she did not authorize gas service at the service address in January 2015, or that she should not be held responsible for gas charges that accrued on her account between January 15, 2015 and June 17, 2015.  

Accordingly, the Complainant’s Complaint is denied.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.  66 Pa.C.S.A. § 701.
2. Pursuant to 66 Pa.C.S.A. § 332(a), the burden of proof in this proceeding is upon the Complainant.  66 Pa.C.S.A. § 332(a).

3. Any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S. § 704. 
4. The Complainant has not met her burden of proving that she should not be held responsible for bills that occurred at the service address between January 15, 2015 and June 17, 2015.

ORDER



THEREFORE, 



IT IS ORDERED:

1. That the Complaint of Nancy F. Lee against Philadelphia Gas Works at Docket No. C-2016-2541136 is denied; and
2. That the record at Docket No. C-2016-2541136 be marked closed.

Date:
 October 31, 2016     

/s/







Christopher P. Pell 



Deputy Chief Administrative Law Judge

� 	All references to the transcript in the Findings of Fact and the Discussion will be identified as Tr2, to reflect the transcript that was generated during the August 4, 2016 hearing.
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