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INTRODUCTION



This decision dismisses the complaint filed in this matter for failure of the Complainant to appear for the hearing and prosecute the complaint.
HISTORY OF THE PROCEEDING


On March 23, 2016, Alice Sarajian Denty (Ms. Denty or Complainant) filed a formal complaint (complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or the Company).  In the complaint, Ms. Denty alleges she is an electric customer of PECO and requested that PECO install an AMI, or Smart Meter, on her garage or on the utility pole closest to her house instead of on her house.


Through counsel for PECO, Shawane Lee, Esq., PECO filed an Answer on April 25, 2016.  Therein the Company stated that AMI meters are being installed subject to the requirements of Act 129 and in order to comply with AMI deployment plans filed with the Commission.  The Company also stated that the customer is responsible for providing a meter socket and a suitable place for the meter free of expense to PECO, referencing Section 3 of its Commission approved tariff. 



On May 13, 2016, the Commission received a letter from Ms. Denty.  In that letter, Ms. Denty stated that the matter was simple and not a complaint, that due to financial hardship, she would give PECO permission to remove the socket and place it on the nearest utility pole and then attach the AMI meter.  She also averred that under “Pennsylvania Law 1592” her consent was required for smart meter installation and that she could not consent due to the financial hardship of hiring an electrician. 


On May 26, 2016, an Interim Order was issued setting the matter for a Resolution Conference no later than June 23, 2016.  By letter dated July 25, 2016, PECO advised the Commission that the company had initiated calls to Ms. Denty in an effort to discuss her complaint.  The company further advised that a PECO engineer had visited Ms. Denty’s home to assess the feasibility of installing the AMI meter as requested by Ms. Denty but that Ms. Denty had not returned telephone calls, letters or other attempts to contact her.  


On August 24, 2016, a Hearing Notice was issued informing all parties that the matter would be heard on October 12, 2016 before the undersigned in a hearing room at the Philadelphia office at 10:00 a.m.  


On August 26, 2016, a Prehearing Order was issued, also advising of the date, time and location of the hearing and advising the Complainant that the complaint would be dismissed if the Complainant failed to participate in the hearing and present evidence in support of the complaint.  The Prehearing Order also advised Complainant to arrive no later than 9:45 a.m. for the 10:00 a.m. hearing. 


The matter was called as scheduled on October 12, 2016 at 10:00 a.m.  Counsel for PECO was present.  The Complainant did not appear.  The proceedings did not begin until 10:15 a.m. in order to allow Ms. Denty time to arrive.  She did not.


Support staff for the Office of Administrative Law Judge (OALJ) in Philadelphia verified that the Complainant had not contacted the office to indicate that the Complainant would be unable to participate in the hearing.  There were no voice mail or email messages from the Complainant stating that she would be unable to participate in the hearing.   


Upon commencement of the hearing, counsel for the Respondent moved to dismiss the complaint for failure to appear and prosecute.  The motion was taken under advisement.


The record closed on October 20, 2016.  This decision grants the Respondent's motion to dismiss the complaint.
FINDINGS OF FACT
1.
The Complainant in this case is Alice Sarajian Denty.
2.
PECO Energy Company is the Respondent in this matter.
3.
On March 23, 2016, the Complainant filed a complaint with the Commission against the Respondent.
4.
The Respondent filed an Answer on April 25, 2016.
5. By notice dated August 24, 2016, the Commission scheduled this matter for an initial hearing on Wednesday, October 12, 2016, at 10:00 a.m.

6. The Commission sent the notice of the hearing to the Complainant by regular first-class mail to the address stated on the complaint.
7. The Commission’s hearing notice was never returned to the sender.
8. The Complainant failed to appear at the October 12, 2016 hearing.
9. The Complainant did not settle, withdraw or request a continuance of the matter.
DISCUSSION


Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. Pub. Util. Comm'n., 479 A.2d 10 (Pa.Cmwlth. 1984).  This due process requirement is satisfied, however, when the administrative agency provides the parties notice and the opportunity to be heard.


On August 24, 2016, by regular first-class mail to the address stated on the complaint, the Commission sent notice of the hearing date, time and location to the Complainant.  The Prehearing Order mailed to Complainant on August 26, 2015 also contained the date, time and location of the hearing. These pieces of mail were not returned to the sender as undeliverable.


The Complainant did not appear for the scheduled hearing.  In order to allow Complainant time to appear, the hearing was delayed until 10:15 a.m.  There was no appearance by Complainant.  Under these circumstances, it appears the Complainant had ample opportunity to appear and be heard in this proceeding, but voluntarily chose not to do so.  Therefore, the due process rights of the Complainant have been fully protected.  Sentner v. Bell Telephone Co. of Pa., Docket No. F-00161106 (Opinion and Order entered October 25, 1993); 52 Pa.Code § 5.245(a).


Finally, Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), places the burden of proof upon the proponent of any request for relief.  As the party bringing this complaint, the Complainant bears the burden of proving by a preponderance of the evidence that they are entitled to relief.  By failing to appear and proffer any evidence to support their complaint, the Complainant has failed to meet this burden.  Under these circumstances, the complaint should be dismissed with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Opinion and Order entered December 26, 1995); El-Ayazra v. West Penn Power Company, Docket No. F-2015-2509292 (Opinion and Order entered June 30, 2016); 52 Pa.Code § 5.245.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter of and the parties to this proceeding.  66 Pa.C.S. § 701.
2. The due process rights of the Complainant have been fully protected in this proceeding.  Sentner v. Bell Telephone Co. of Pa., Docket No. F-00161106 (Opinion and Order entered October 25, 1993); 52 Pa.Code § 5.245(a).
3.
By failing to appear for the hearing and proffer any evidence to support the complaint, the Complainant has failed to meet her burden of proving that she is entitled to the relief that she seeks from the Commission.  66 Pa.C.S. § 332(a).
ORDER


THEREFORE,


IT IS ORDERED:

1.
That the motion of PECO Energy Company to dismiss the complaint filed by Alice Sarajian Denty at Docket No. C-2016-2538004 is granted.
2.
That the complaint of Alice Sarajian Denty against PECO Energy Company at Docket No. C-2016-2538004 is dismissed with prejudice for failure of the Complainant to appear for the hearing and prosecute the complaint.

3.
That the docket at Docket No. C-2016-2538004 is marked closed.
Date:
 October 27, 2016 


/s/






Darlene Davis Heep

Administrative Law Judge
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