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BY THE COMMISSION:

I.  Matter Before the Commission

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are: (1) the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo issued on May 18, 2012; (2) the Exceptions of Core Communications, Inc. (Core) filed on June 7, 2012; (3) the Exceptions of XO Communications Services, Inc. (XO) filed on June 7, 2012; (4) the Replies to Exceptions of Core filed on June 18, 2012; and (5) the Replies to Exceptions of XO filed on June 18, 2012.  For the reasons stated below, we shall deny Core’s Exceptions, grant in part and deny in part XO’s Exceptions; and adopt the ALJ’s Initial Decision as modified herein.



II.  History of the Proceeding


		On September 23, 2009, Core filed a Formal Complaint (Complaint) against XO alleging that XO refused to pay for termination services for intrastate traffic sent indirectly to Core via the Verizon Pennsylvania, Inc. (Verizon) tandem switch network and also refused to enter into an interconnection or traffic exchange agreement (TEA) with Core.  Core further alleged that, as there is no interconnection agreement or TEA between XO and Core governing payment for this intrastate traffic, Core’s Switched Access Tariff was applicable.  Core requested that the Commission clarify the applicability of Core’s switched access rates to this traffic and direct XO to pay Core the outstanding balance and all future invoices.  If, however, the Commission determined that the switched access rates did not apply, then Core requested that the Commission find that Verizon’s Commission-approved total element long-run incremental cost (TELRIC) tandem reciprocal compensation rate applies to XO’s traffic.  Finally, Core requested that civil penalties be imposed due to XO’s failure to act in good faith by sending traffic to Core without paying for the use of Core’s services and facilities and without entering into a reciprocal compensation arrangement.  Both Core and XO are Competitive Local Exchange Carriers (CLECs).[footnoteRef:2]  I.D. at 1-2. [2: 	CLECs are certified by the Commission to provide competitive local exchange telecommunications services within the Commonwealth of Pennsylvania.  Local exchange service is also provided by incumbent local exchange telecommunications companies known as ILECs or LECs.  See 66 Pa. C.S. §§ 3012, 3019.] 


		XO filed Preliminary Objections to the Complaint,  which were denied by an Order issued by ALJ Susan Colwell on December 14, 2009.[footnoteRef:3]  Thereafter, XO filed an Answer to the Complaint, alleging that Core illegally and unjustly back-billed it for termination of indirect local Internet Service Provider (ISP)-bound traffic for 2004 through 2008, at switched access rates, when it previously accepted bill-and-keep compensation.  XO further claimed that Core’s alternative proposal for TELRIC billing was illegal and unauthorized.  XO denied that it refused to negotiate an agreement with Core or that it was seeking a “free ride,” but admitted it would not agree to the arrangement proposed by Core.  It further claimed that most, if not all, of the traffic for which compensation was sought was ISP-bound traffic, and that this Commission lacked jurisdiction because the Federal Communications Commission (FCC) has held that ISP-bound traffic is jurisdictionally interstate traffic.[footnoteRef:4]  XO also included New Matter in its Answer, with a Notice to Plead.  On January 25, 2010, Core filed a Reply to New Matter which denied XO’s contentions set forth in New Matter.  I.D. at 2-3. [3: 		The Preliminary Objections were assigned to Administrative Law Judge (ALJ) Susan Colwell as a motion judge assignment on November 12, 2009.]  [4: 		In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Developing a Unified Intercarrier Compensation Regime, Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order and Further Notice of Proposed Rulemaking, 24 FCC Rcd 6475 n.69 (released November 5, 2008), summarized at 73 Fed. Reg. 72732 (December 1, 2008) (Second ISP Remand Order).] 


		On March 2, 2010, ALJ Melillo issued an Order granting a second continuance and cancelling the prehearing conference scheduled for March 4, 2010.  The continuance was granted because the parties were planning to file a motion for stay pending our resolution of a material question in another proceeding involving the same jurisdictional issue over intercarrier compensation for ISP-bound traffic exchanged between two CLECs.  Core Communications, Inc. v. AT&T Communications of PA, LLC et al., Docket Nos. C-2009-2108186 and C‑2009-2108239 (Core v. AT&T Proceeding).  I.D. at 3.[footnoteRef:5] [5: 		As noted infra, on December 5, 2012, we issued a final Order in the Core v. AT&T Proceeding.  Core Communications, Inc. v. AT&T Communications of Pennsylvania, Inc. et al., Docket Nos. C-2009-2108186 and C‑2009‑2108239 (Order entered December 5, 2012) (Core v. AT&T Order); Order on Reconsideration entered August 15, 2013 (Core v. AT&T Reconsideration Order).  In those orders we ruled in favor of Core based on the premise that we have jurisdiction to rule on the dispute consistent with federal law, including the application of the ISP Remand Order(See In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order, 16 FCC Rcd 9151 (2001), remanded but not vacated, WorldCom, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002) (ISP Remand Order).  AT&T subsequently filed suit against the Commission in the U.S. District Court for the Eastern District of Pennsylvania.  In Orders entered January 31, 2014, and March 11, 2014, the District Court held that we lacked jurisdiction to rule on this dispute.  Both Core and we then filed an appeal with the U.S. Court of Appeals for the Third Circuit.  On November 25, 2015, the Third Circuit vacated the judgment of the District Court and granted summary judgment in favor of Core and this Commission on the bases that the FCC’s jurisdiction over local ISP-bound traffic is not exclusive, and our Orders in this matter did not conflict with federal law.  See AT&T v. Core Communications, Inc. and the Pa. PUC, 806 F.3d 715 (3rd Cir. 2015)( (AT&T Third Circuit Decision).  The Commission also filed a Declaratory Order asking the FCC to address the Commission’s authority to resolve dial-up ISP-bound traffic disputes, a matter still pending at the FCC.  See In the Matter of Petition of the Pennsylvania Public Utility Commission for Declaratory Order On Whether State Public Utility Commissions Are Entitled to Adjudicate Intercarrier Compensation Disputes Involving the Exchange of Local Dial-Up Internet Traffic Between Carriers with Indirect Interconnection, Docket No. 14-70.] 


		On March 4, 2010, Core and XO filed a Joint Motion for Stay, requesting that the instant proceeding be stayed pending the outcome of the jurisdictional issue in the Core v. AT&T Proceeding by this Commission.  On March 5, 2010, the ALJ issued an Order granting the Joint Motion for Stay.

By Opinion and Order entered September 8, 2010, we decided the jurisdictional issue regarding CLEC-to-CLEC ISP-bound traffic in the Core v. AT&T Proceeding (Core v. AT&T Material Question Order).  Therein we ruled that there had been no federal preemption of our authority to address compensation issues regarding locally-dialed ISP-bound traffic exchanged between two CLECs.  We also concluded that we had jurisdiction to address intercarrier compensation issues related to Voice-over-Internet Protocol (VoIP) traffic, as was decided previously in the case of Palmerton.  Palmerton Telephone Company v. Global NAPs South, Inc., et al., Docket No. C‑2009‑2093336, (Order entered March 16, 2010; Order denying reconsideration entered July 29, 2010) (Palmerton).  The ruling regarding VoIP was necessitated due to the discovery that, beginning in September 2009, the traffic terminated by Core from AT&T may have been mixed VoIP and ISP-bound traffic.  I.D. at 4.

		Accordingly, the stay of the instant proceeding was lifted, and a Prehearing Conference was held on November 1, 2010.  An evidentiary hearing was held on May 3, 2011.  	On February 1, 2012, the parties filed Main Briefs.  The parties filed Reply Briefs on February 15, 2012.  The record closed on February 22, 2012.  I.D. at 4-5, 11. 

		As stated above, the ALJ’s Initial Decision was issued on May 18, 2012.  Both Core and XO filed Exceptions to the Initial Decision on June 7, 2012.  Both Parties filed Replies to Exceptions on June 18, 2012.

As noted, on December 5, 2012, and August 15, 2013, respectively, we issued the Core v. AT&T Order and the Core v. AT&T Reconsideration Order (collectively referred to as Core v. AT&T Orders).  Because many of the issues we decided in the Core v. AT&T Orders were questions of law rather than questions of fact, and in light of the fact that the Third Circuit upheld our Core v. AT&T Orders in Core v. AT&T Third Circuit Decision, we shall apply the holdings of those cases to the instant proceeding where appropriate.

III.  Background

		Core is a provider of CLEC and intrastate interexchange (IXC) telecommunications services throughout Pennsylvania.  Core maintains a CLEC tariff (Pa. PUC Tariff No. 1), an IXC tariff (Pa. PUC Tariff No. 2), and an intrastate Switched Access Tariff (Pa. PUC Tariff No. 4) with the Commission.  Core’s primary business is dial-up ISP-bound traffic although it has since expanded into voice service starting in September 2009.[footnoteRef:6]   [6:  	Initial Decision, Finding of Facts 16 and 17.] 


		XO is certificated by the Commission as a CLEC and an IXC in Pennsylvania.  XO and Core do not have an interconnection agreement, and XO does not send any traffic directly to Core because the carriers are not directly connected.  XO interconnects with Core indirectly through the Verizon tandem.  XO sends traffic to Verizon, and Verizon, acting as a “transit traffic” provider, then sends the traffic destined for Core’s customers to Core for termination.  Core relies on Verizon for calling records showing all calls sent to Core by carriers with whom Core is indirectly interconnected, including XO.  I.D. at 12-13.  XO’s primary business is local and long-distance voice service.[footnoteRef:7] [7:  	Initial Decision, Finding of Facts 1 and 5.] 


		These CLECs have no interconnection agreement.  XO also refused to negotiate an alternative Traffic Exchange Agreement (TEA) when Core offered to do so after Core changed their billing practices and replaced intrastate access rates for interstate access for traffic without a CPN.[footnoteRef:8] [8:  	Initial Decision, p. 8; Core Exceptions p. 26.  The total MOUs were established by the ALJ.  Initial Decision, p. 11.  The period at issue does not date from 2005, raising statute of limitations concerns, but is limited to the February 2010 to April 2011 period because the breakdown of the earlier months did not match the billed MOUs.  Initial Decision at 31.] 


		In March 2008, Core sent XO its initial invoice for the XO indirect traffic terminated by Core in 2007, based upon its analysis of Carrier Access Billing System (CABS) records.  In December 2008, Core sent XO an invoice for the XO indirect traffic terminated by Core in 2004-2006.  In May 2009, Core sent XO a bill for the XO indirect traffic terminated by Core in 2008.  The bills that Core has sent and continues to send to XO are based upon Core’s tariffed rate for switched access traffic.  I.D. at 13.

		All of the XO indirect traffic sent to Core for termination is accompanied by either carrier identification code (CIC) 5119 or CIC 5607.[footnoteRef:9]  The CIC 5119 traffic, with very few exceptions, comes into Core’s network with a calling party number (CPN), and dialed number (DN), which enables Core to determine the jurisdiction of the traffic and whether the intrastate traffic is local or non-local.  The CIC 5607 traffic, on the other hand, comes into Core’s network without a CPN, which makes it impossible for Core to determine whether the calls are interstate, intrastate, or local.  I.D. at 13-14. [9: 		The CIC is a telephone industry standard that identifies, among other things, the particular long distance carriers and other customers in order to bill and route traffic to them.  CIC is the four digit number an end-user dials, including 1, to reach their long-distance carrier of choice to make a long-distance call.  The CPN is part of the Instant Address Messaging (IAM) which contains the number of the calling party.  The absence of CPN can result in a call being rejected by a party.  Newton’s Telecommunications Dictionary, (CMP Books, San Francisco: 2004), pp. 148 and 153 (Newton’s); Initial Decision, pp. 8 and 13, Findings of Fact Nos. 13-15.  The absence of CIC information was not an issue in our earlier disposition of a dial-up internet compensation dispute in the Core v. AT&T Proceeding or the appeal of that decision which resulted in Core v. AT&T Third Circuit Decision.] 


		Prior to September 2009, Core’s only customers in Pennsylvania were ISPs and all traffic to Core was ISP-bound traffic.  In September 2009, Core began offering services to VoIP providers in Pennsylvania, but this service has been almost exclusively inbound.  Core does not distinguish between traffic to ISP customers and traffic to VoIP customers, and therefore has no information as to what percentage of its traffic, if any, is not ISP-bound.  As of the date of the hearing on May 3, 2011, Core had approximately fifty-three ISP (business) customers and sixteen VoIP customers that subscribed to Core’s services in Pennsylvania.  I.D. at 14.

		The vast majority of intrastate calls terminated by Core are local, but there are some non-local calls.  From February 2010 through April 2011, Core billed XO for 180,858 minutes of what it labeled as “intra toll” minutes of use (MOUs) at its switched access rates for CIC 5119.  Core’s intrastate Switched Access Tariff establishes rates for the origination and termination of non-local, toll, and interexchange calls.  Core has no tariff in Pennsylvania that establishes a rate for terminating locally-dialed ISP traffic.  I.D. at 14.

		XO has paid at least $17,993.10 of the invoices from Core to date, based upon its assumption that the invoices related to termination of toll calls.  XO has disputed all other charges from Core.  XO’s position is that Core has no basis for charging XO any intercarrier compensation based on traffic that XO believes to be local ISP-bound traffic. In total, Core has billed XO $90,450.01 (PA intrastate) for CIC 5119 through the date of the hearing, with a balance due of $72,456.91 after deducting XO’s payment of $17,993.10.  The amount billed to XO for CIC 5607 was revised in an exhibit admitted after the hearing, and shows a total claim amount of $6,278.07, consistent with the invoices submitted into the record by XO.  I.D. at 15.

	The total MOUs billed by Core to XO through the date of the hearing were: (1) 5,541,779 MOUs for CIC 5119, of which 3,358,206 MOUS were billed as intrastate; and (2) 3,485,138 MOUs for CIC 5607, of which 337,021 MOUs were billed as intrastate.  The total number of intrastate MOUs billed by Core to XO for CIC 5119 from September 2005 through the date of the hearing was 3,063,193.  Of this amount, about 6% (180,858 MOUs) has been separately identified as “intra toll” or non-local ISP-bound traffic.  The remainder (2,882,335 MOUs) is local ISP-bound traffic.  I.D. at 15.



IV.  ALJ’s Initial Decision

A.	Local ISP-bound Traffic

		ALJ Melillo first addressed the issue whether the Commission’s jurisdiction to decide intercarrier compensation for local ISP-bound traffic exchanged between CLECs has been preempted by the FCC.[footnoteRef:10]  She noted that the Commission previously decided this question in the negative in its 2010 Core v. AT&T Material Question Order.  However, on June 21, 2011, in AT&T Communications of California, Inc. v. Pac-West Telecomm, 651 F.3d 980 (9th Cir. 2011) (Pac-West), the Ninth Circuit Court of Appeals ruled that the FCC’s 2001 ISP Remand Order,[footnoteRef:11] wherein the FCC preempted the authority of state commissions to determine compensation for local ISP-bound traffic, applied to CLEC-to-CLEC traffic exchanges.  Accordingly, the ALJ determined that Pac-West required a re-examination of the federal preemption question previously addressed by the Commission in the Core v. AT&T Material Question Order.  I.D. at 16. [10: 	The ALJ determined that all the traffic at issue must be considered to be ISP-bound, as Core was unable to separate out the small percentage of VoIP traffic that might not be ISP-bound.]  [11:  	See Declaratory Ruling, 14 FCC Rcd 3689; Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order, 16 FCC Rcd 9151 (2001) (“ISP Remand Order”), remanded World Com, Inc. v. FCC, 288 F.3d 429 (D.C. Cir. 2002), on remand, Implementation of the Local Competition Provisions of the Telecommunications Act of 1996, Developing a Unified Intercarrier Compensation Regime, Intercarrier Compensation for ISP-Bound Traffic, Order on Remand and Report and Order and Further Notice of Proposed Rulemaking, 24 FCC Rcd 6475 (2008)(“2008 ISP Remand Order” or “Second ISP Remand Order”), petition for review denied Core Communications, Inc. v. FCC, 592 F.3d 139 (D.C. Cir. 2010), cert denied, 131 S.Ct. 597 (2010).] 


		ALJ Melillo concluded that in light of the Ninth Circuit’s decision in Pac-West, the FCC had preempted the Commission’s authority to decide the intercarrier compensation issue for local ISP-bound traffic between two CLECs.  I.D. at 29.

		According to the ALJ, in Pac-West, the Ninth Circuit addressed the question whether the ISP Remand Order governs compensation for ISP-bound, local traffic indirectly exchanged between two CLECs where there is no interconnection agreement.  The Court stated that for jurisdictional purposes, ISP-bound traffic is interstate in nature and therefore subject to the FCC’s jurisdiction.  However, the Court noted that a matter may be subject to FCC jurisdiction without the FCC having exercised that jurisdiction to preempt state regulation.  A determination whether the FCC has chosen to exercise its jurisdiction and displace state law was, in the ALJ’s determination, dependent upon the scope of the agency’s intent.  I.D. at 27.

		The ALJ further commented that the Court in Pac-West observed that in the ISP Remand Order, the FCC stated that it was exercising its authority to determine the appropriate compensation for ISP-bound traffic, and that state commissions no longer would have the authority to address this issue.  The Court also noted that the FCC had not, in the ISP Remand Order or otherwise, exercised its authority over all manifestations of ISP-bound traffic.  However, the Court concluded that the FCC had preempted state authority over CLEC-to-CLEC local ISP-bound traffic, and had removed this traffic from the reciprocal compensation regime.  I.D. at 27.  The ALJ summarized the Court’s reasoning in Pac-West as follows:  

Critical to the Court’s conclusion was that the harm sought to be remedied in the ISP Remand Order concerned arbitrage opportunities for both LECs [Local Exchange Carrier] and CLECs created through operation of the reciprocal compensation regime as to ISP-bound calls. The Court found that in the ISP Remand Order, the FCC used the term “ILEC” [Incumbent Local Exchange Carrier] in the “mirroring rule,” which was to address an arbitrage problem involving the superior bargaining power of ILECs vis-à-vis CLECs as to intercarrier compensation.  However, with respect to the “new markets” rule and rate caps, which were to curb one-way ISP-bound traffic arbitrage, the FCC used the generic term “carriers,” encompassing both ILECs and CLECs.  The Court concluded that the defining feature of the problem the FCC was trying to remedy related to the type of traffic exchanged—ISP-bound traffic—rather than the type of carrier exchanging the traffic.  In other words, the ISP-bound traffic problem was not exclusively an ILEC-CLEC issue.  Thus, the intent of the FCC was evident—CLECs and ILECs were included in the ISP Remand Order to the extent the traffic exchanged was local ISP-bound traffic that otherwise would have been subject to reciprocal compensation. 


I.D. at 28 (footnotes added).  The Court in Pac-West relied heavily on the FCC’s Amicus Brief, in which the FCC asserted that its ISP Remand Order applied to CLEC-to-CLEC indirect exchanges of local ISP-bound traffic in the absence of an interconnection agreement.  The FCC explained that “opportunities for regulatory arbitrage . . . occur under a reciprocal compensation system regardless of the identity of the originating carrier as an ILEC or a CLEC.”  FCC Amicus Brief at 21.  The FCC stated that interpreting the compensation rules to apply only to ILEC-to-CLEC ISP-bound traffic would create a loophole in the FCC’s regulatory regime for CLEC-originated ISP-bound calls and would leave unabated the very regulatory arbitrage opportunities and economic distortions that the FCC sought to alleviate by the adoption of its intercarrier compensation rules.  I.D. at 28-29.

		The ALJ found the Ninth Circuit’s analysis in Pac-West to be convincing and concluded that the ISP Remand Order applies to local ISP-bound traffic exchanged between two CLECs.  “Accordingly, I conclude that state authority to decide the compensation dispute as to local ISP-bound traffic sent indirectly to Core by XO, another CLEC, has been preempted by the FCC.”  I.D. at 29.  Based on this conclusion, the ALJ held that the Commission is without authority to establish the appropriate compensation for Core’s termination of XO’s indirect local ISP-bound traffic.  Id. at 30.  

		The ALJ also concluded that, even if the Commission’s regulatory authority over compensation for local ISP-bound traffic exchanged between two CLECs had not been preempted, there is no applicable state tariff rate for this traffic and no rate legally can be charged.  “As stated by XO, Core has not produced a single instance in which the Commission—or any other Commission for that matter—has ever ruled that intrastate switched access rates apply to local traffic, and I am unaware that any such precedent exists.”  I.D. at 30.  In addition, Core has no tariff rate directly applicable to the termination of locally-dialed ISP-bound traffic.  As Core must adhere to its tariffs, the ALJ concluded that it cannot charge the untariffed Total Element Long Run Incremental Cost (TELRIC) rate.  “There is no evidence of record, or case law cited, that would provide for the application of TELRIC rates to [traffic] other than traffic terminated pursuant to interconnection or traffic exchange agreements.”  Id.  The ALJ dismissed Core’s Complaint against XO as to the local traffic component.

B.	Non-local ISP-bound Traffic

		As stated above, the ALJ noted the Court’s statement in Pac-West that the FCC had not, in the ISP Remand Order or otherwise, exercised its authority over all manifestations of ISP-bound traffic.  Specifically, the Court determined that state authority was not displaced with respect to interexchange (i.e., non-local) ISP-bound traffic.  I.D. at 27-28.  For this reason, the ALJ concluded that the Commission’s authority had not been preempted in the case of intrastate, non-local, ISP-bound traffic exchanged between two CLECs, citing Global NAPs, Inc. v. Verizon New England, Inc., 444 F.3d 59, 71 (1st Cir. 2006).  I.D. at 30.  Accordingly, the ALJ concluded that Core’s intrastate Switched Access Tariff rates applied to the intrastate non-local ISP-bound traffic.  Id. at 33.

		As to what portion of the billed MOUs were intrastate non-local ISP-bound, the only breakdown in the record was for the fifteen-month period from February 2010 through April 2011 (the last month billed as of the hearing date).  The data submitted by Core showed that 180,858 “intra toll” (i.e., non-local) MOUs were billed for CIC 5119 for February 2010 through April 2011.  I.D. at 30-31.  XO asserted that all traffic at issue must be considered locally dialed, ISP-bound, non-toll traffic because Core’s service would be of little value to ISPs if their customers had to dial long distance and incur toll charges to access the Internet.  Id. at 31-32.  The ALJ concluded that this assertion was speculative and did not provide the factual data needed to challenge Core’s claimed “intra toll” MOUs.  Instead, the ALJ found that the evidence of record supported Core’s “intra toll” determination, and accepted Core’s designation of 180,858 MOUs as intrastate “intra toll.”  The result was that only 6% of the total intrastate MOUs for CIC 5119 was designated as non-local MOUs.  The ALJ observed that this is consistent with Core’s testimony that “calls to dial-up ISPs are almost always locally-dialed calls, not toll calls.”  Id. at 32.

		For CIC 5607 during the same time period, Core’s data showed 337,021 MOUs billed under the intrastate “intra toll” category.  However, the classification of the CIC 5607 traffic as “intra toll” was not based upon information received with the traffic, but upon how Core believed the traffic “should” be classified in the absence of jurisdictional information.  The ALJ found that the record did not support Core’s classification of the CIC 5607 traffic as “intra toll” and therefore could not conclude that this traffic was subject to the Commission’s regulatory authority.  Noting that Core clearly did not meet its burden of proof regarding CIC 5607 traffic, the ALJ disregarded the MOUs designated by Core as intrastate “intra toll” for CIC 5607.  I.D. at 31.

		The ALJ next addressed the appropriate rate to be applied to the “intra toll” MOUs, specifically whether switched access rates should apply to the non-local ISP-bound traffic.  Core’s Tariff defines “Switched Access Service” as “[a]ccess to the switched network of an Exchange Carrier for the purpose of originating or terminating communications.”  “Access Service” is defined as “[s]witched [a]ccess to the network of an Interexchange Carrier for the purpose of originating or terminating communications.”  The ALJ noted that the Commission has stated that “[s]witched access charges are those that LECs bill to IXCs or other LECs, for using their facilities in the placement or receipt of toll calls.”  Global Order[footnoteRef:12] at 12 (emphasis supplied).  According to the ALJ, XO acknowledged the application of switched access rates to toll service by claiming that it mistakenly paid over $17,000 to Core because it assumed the invoices were related to toll traffic.  I.D. at 33. [12: 		Joint Petition of Nextlink Pennsylvania, Inc., et al., Docket Nos. P‑00991648 and P-00991649 (Order entered September 30, 1999), aff’d sub nom. Bell Atlantic-Pennsylvania, Inc. v. Pa. PUC, 763 A.2d 440 (Pa. Cmwlth. 2000), vacated in part, MCI WorldCom, Inc. v. Pa. PUC, 577 Pa. 294, 844 A.2d 1239 (2004) (Global Order).] 


		For all of these reasons, the ALJ concluded that Core’s switched access rates were appropriately applied to the 180,858 MOUs of “intra toll” traffic specified in Core Exhibit BLM-27, and to future Core billings for termination of “intra toll” ISP-bound traffic.  I.D. at 33.

C.	Assessment of Civil Penalties and Costs

		The ALJ rejected Core’s request for the assessment of civil penalties and costs on XO, based on her finding that Core did not meet its burden of proof on this issue.  “XO was acting in good faith and within its rights in disputing the application of switched access rates to the XO indirect traffic terminated by Core.  No violations of the Public Utility Code, or the regulations or Orders of the Commission are implicated.”  I.D. at 34.  

V.  Discussion

A.	Introduction

	As the proponent of a rule or order, Core bears the burden of proof in this proceeding pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, Core must show that XO is responsible or accountable for the problem described in its Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel L. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, Core’s evidence must be more convincing, by even the smallest amount, than that presented by XO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, the Commission’s decision must be supported by substantial evidence on the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

	Upon the presentation by Core of evidence sufficient to initially satisfy its burden of proof, the burden of going forward with the evidence shifts to XO.  If the evidence presented by XO is of co-equal weight, Core has not satisfied its burden of proof.  Core now has to provide some additional evidence to rebut that of XO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

	The ALJ made twenty-eight Findings of Fact and reached twelve Conclusions of Law.  I.D. at 12-15, 34-36.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

	Before addressing the Exceptions, we note that any argument or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties. Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001); Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  

	The dispute for dial-up ISP-bound traffic and traffic lacking CPN for billing purposes centers primarily on dial-up internet traffic for two Carrier Identification Codes (CICs) although the record shows that other traffic is involved.  CICs contain information that carriers use to determine what compensation one carrier owes another carrier for telecommunications service, typically at the wholesale level.  The two CICs at issue are 5607 and 5119.  

	The carriers disagree on: (1) whether the dial-up internet traffic is local or non-local; (2) whether a higher intrastate access rate set under state law or the FCC’s ISP Remand Order rate cap of $0.0007 per minute of use (MOU) should apply to non-local dial-up traffic; (3) the appropriate compensation for 180,858 minutes of non-local dial-up traffic in the 5119 CIC; (4) the appropriate compensation for 337,021 minutes of traffic in the 5607 CIC that lacks the CPN for billing purposes; (5) whether an interest rate is appropriate for past traffic volumes; and, (6) penalties.[footnoteRef:13]   [13:  	Initial Decision, Findings of Fact 26-28, p. 16 and pp. 31-32. ] 


	For the reasons set forth in more detail below, the Commission concludes that the local and non-local dial-up ISP-bound traffic is subject to the ISP Remand Order rate cap of $0.0007/MOU and that the Commission has the requisite authority under the ISP Remand Order to establish that rate given the FCC’s non-exclusive jurisdiction recognized in the AT&T Third Circuit Decision.[footnoteRef:14]   [14:  	The resulting $0.0007/MOU rate for non-local dial-up ISP-bound traffic would be valid under state and federal law.  The Commission cannot set a higher rate under state law that exceeds the $0.0007/MOU rate cap in the ISP Remand Order by relying on the fact that the FCC’s jurisdiction is not exclusive because any higher rate creates conflict preemption, invalidating state law.  The fact that the Commision can impose a rate within the $0.0007/MOU rate cap in the ISP Remand Order does not allow the Commission to set a rate under federal law that is higher than the federal rate cap because doing so would violate a federal law finding that the rate cap is a statutorily appropriate remedy] 


	The Commission further concludes that the Minute of Use rate for all dial-up traffic in Carrier Identification Code 5119 during the February 2010-April 2011 period be set at $0.0007/MOU, including the 180,858 non-local dial-up minutes, and that the Minute of Use rate for all dial-up traffic in Carrier Identification Code 5607 during the February 2010-April 2011 period be set at $.0007/MOU, excluding the 337,021 minutes that are not dial-up traffic.  The non-local 337,021 minutes that are not dial-up traffic and which lack Calling Party Numbers needed to bill properly for that traffic will be set at Core’s interstate rate.  

	The Commission also concludes that the traffic arising in April 2011 and going forward shall be set based on this decision at rates that are also consistent with the FCC’s Transformation Order.  Finally, the Commission concludes that Core is authorized to collect interest at the rate of 6% simple interest beginning from the date that Core invoiced XO for the February 2010-April 2011 traffic up through the date Core issues a revised invoice to XO.  Finally, the Commission directs Core to issue a revised invoice to XO no later than thirty (30) days after entry of this Opinion and Order and that XO pay the revised invoice within thirty (30) days of receipt.  

B.	Core’s Exceptions and XO’s Replies; Dispositions

	Core filed nine Exceptions to the ALJ’s Initial Decision, which are grouped into four primary arguments as addressed below.

	1.	Preemption

		a.	Core’s Exceptions

	First, Core argues that the Commission’s 2010 Core v. AT&T Material Question Order correctly found that the Commission’s jurisdiction to resolve disputes between CLECs with respect to ISP-bound traffic has not been preempted.  Core objects to the ALJ’s rejection of this precedent in favor of “the views and analysis of an amicus brief drafted by the FCC staff and an opinion issued by the U.S. Circuit Court of Appeals for the Ninth Circuit.”  Core Exc. at 4.

	Core argues that the FCC’s Amicus Brief provides only minimal analysis of the preemption issue, when a “clear indication” by a federal agency of its intent to preempt state regulation is required.  Core submits that, contrary to the statement in the Amicus Brief that the FCC clearly stated its intent to preempt state authority in its 2001 ISP Remand Order, the FCC intention was not clear with respect to CLEC-to-CLEC traffic.  “Otherwise, two state commissions and a federal district court would not have found that the ISP Remand Order does not encompass CLEC-CLEC traffic.”  Core Exc. at 7.

	Core submits that the ISP Remand Order addressed only ILEC-to-CLEC traffic and never discussed dealings between two CLECs.  Specifically, Core argues that the regime established by the ISP Remand Order is triggered only when an ILEC opts into the FCC’s regime and there is an interconnection agreement between the ILEC and a CLEC governing reciprocal compensation with a change-of-law provision.  “Both of these predicate conditions presume an ILEC-CLEC relationship, not a CLEC-CLEC relationship.”  Core Exc. at 8.  Similarly, Core argues that implementation of the ISP Remand Order via the interconnection agreement process presumes an ILEC-to-CLEC relationship, since, under the Telecommunications Act of 1996, a CLEC can invoke its right to negotiation and arbitration of an interconnection agreement only with an ILEC.  Core takes issue with the FCC’s “newfound theory” in its Amicus Brief that the ISP Remand Order’s references to “interconnection agreements” was meant to include CLEC-to-CLEC traffic exchange agreements.  Core submits that all twenty-two references to interconnection agreements in the ISP Remand Order are consistent with an order that addresses only ILEC-to-CLEC disputes.  Id. at 9.

	Citing In re Developing a Unified Carrier Compensation Regime, 16 F.C.C.R. 9610, 9679 (2001), Core further submits that on the same day in 2001 when the FCC issued its ISP Remand Order, it issued its intercarrier compensation Notice of Proposed Rulemaking (NPRM), in which it noted that it had never regulated CLEC-to-CLEC traffic and had no intention of doing so.  Core argues that the FCC determined that there were no symptoms of market failure with respect to CLEC-to-CLEC arrangements on the same day that it released its ISP Remand Order; therefore, the FCC would have had no rational basis to include CLEC-to-CLEC traffic in its ISP Remand Order.  Core Exc. at 12.

	Core also claims that the FCC confirmed that the scope of the ISP Remand Order was limited to ILEC-to-CLEC traffic in its 2004 Core Forbearance Order[footnoteRef:15] and in a 2006 amicus brief filed by the FCC in a case in the First Circuit Court of Appeals.  Core avers that courts reviewing the ISP Remand Order and its progeny generally have presumed that the ISP Remand Order was limited to ILEC-to-CLEC traffic.  Core Exc. at 13. [15: 	Petition of Core Communications, Inc. for Forbearance Under 47 U.S.C. § 160(c) From Application of the ISP Remand Order, WC Docket No. 03-171, 19 FCC Rcd 20179, 2004 WL 2341235 at ¶ 8 (October 18, 2004).] 


	Finally, Core argues that the FCC’s Amicus Brief, and by extension the ALJ’s Initial Decision, place implementation issues for CLEC-to-CLEC traffic, which the states have been working to resolve, into a newfound state of confusion and delay.  The Initial Decision “asks the Commission to defer to a set of federal rules for which nobody knows (1) who should implement them; or (2) how they should be implemented.”  Core Exc. at 14-15.

	With regard to the Ninth Circuit’s Pac-West decision, Core argues that, for the most part, the Court simply tracked the FCC’s Amicus Brief.  Core argues, inter alia, that the Court failed to identify a clear intention by the FCC in its ISP Remand Order to preempt state authority over CLEC-to-CLEC traffic, and that this Commission should reject the Ninth Circuit’s holding in Pac-West.  Core Exc. at 16-17.

	In conclusion, Core argues that the Commission should reject the ALJ’s Conclusions of Law Nos. 2, 5 and 6, and reaffirm jurisdiction over CLEC-to-CLEC ISP-bound traffic.

	b.	XO’s Reply

	In reply to Core’s argument regarding preemption, XO argues that Core would have the Commission ignore the careful and compelling analysis set forth in the FCC’s Amicus Brief in Pac-West, even though the Ninth Circuit found the FCC’s analysis convincing.  The Court agreed with the FCC, and held that the ISP Remand Order and its compensation regime apply to all LEC-originated ISP-bound traffic, including CLEC-originated traffic.  XO also objects to Core’s characterization throughout its Exceptions of the FCC’s Amicus Brief as an FCC “staff” document.  XO submits that that the Amicus Brief represents the FCC’s interpretation of the ISP Remand Order, and not merely that of the FCC’s “staff” as Core claims.  XO R.Exc. at 2. 

	XO argues that U.S. Supreme Court decisions require deference to the FCC’s interpretation of its own order.  Talk America, Inc. v. Michigan Bell Telephone Co., 131 S. Ct. 2254 (2011).  According to XO, the ALJ correctly concluded that such deference was appropriate, and there is no reason to substitute a different judgment for that of the FCC.  XO R.Exc. at 2-3.

	XO objects to Core’s argument that the Commission’s Core v. AT&T Material Question Order remains good law.  “In fact, to adopt Core’s position and uphold the conclusions in the Material Question Order would require the Commission to defy federal law and ignore the FCC’s authoritative interpretation of its own ISP Remand Order, which the Ninth Circuit adopted.”  XO R.Exc. at 5.  XO also objects to Core’s reliance on the Commission’s recent T-Mobile Material Question Order.[footnoteRef:16]  XO argues that the T-Mobile Material Question Order is irrelevant to the instant proceeding because it addressed commercial mobile radio service (CMRS) traffic.  Unlike ISP-bound traffic, XO argues that the FCC has not preempted the intercarrier compensation regime for CMRS traffic.  Id. at 5-6. [16: 	Consolidated Communications Enterprise Services, Inc. v. Omnipoint Communications, Inc. d/b/a T-Mobile, et al., Docket No. C-2010-2210014 (Order entered March 15, 2012) (T-Mobile Material Question Order or T-Mobile).] 


c.	Disposition

		We shall deny Core’s Exceptions on this point.  We agree with XO’s argument that the Commission should adopt the FCC’s analysis set forth in its Amicus Brief in Pac-West, which has been adopted by the Ninth Circuit and the more recent AT&T Third Circuit Decision.  .  These court rulings represent significant changes in circumstances since we issued the Core v. AT&T Material Question Order in 2010.  In the Core v. AT&T Order, we concluded as follows:

We are of the opinion that Core’s allegation that the FCC’s reading of the ISP Remand Order is “contrary to the language, premises and structure of the order” is unwarranted.  In light of the Ninth Circuit’s Pac-West decision,[footnoteRef:17] which adopted the arguments advanced by the FCC in the FCC’s Amicus Brief, we are of the opinion that our previous determinations in our Material Question Order “that AT&T’s interpretation of the ISP Remand Order is too broad” and that “[c]ompensation applicable from CLEC to CLEC for ISP-bound traffic was not addressed in the ISP Remand Order, [footnote omitted] and reliance on that order to resolve the jurisdictional issue in this case is misplaced,” must be revisited .  As such, we shall apply the latest pronouncement from the FCC, as expressed in its Amicus Brief, and the Ninth Circuit’s decision in Pac-West to this proceeding. [17: 	 	ATT Communications of California v. Pac-West Telecomm and California Public Utility Commission, 651 F.3d 980 (9th Cir. 2011) (Pac-West).] 


In making this determination, we note that, as the Ninth Circuit stated, the FCC “is best positioned to describe the reach of its own orders.”  Furthermore, we note that the FCC in its Amicus Brief, as echoed by the Ninth Circuit, pronounced that its interpretation is not only consistent with the language, structure and purpose of the ISP Remand Order, but that that interpretation is compelled by the Order’s language, structure and purpose.  See FCC Amicus Brief at 15-24.

We are not persuaded by Core’s arguments that the ISP Remand Order is applicable only to ISP-bound traffic between an ILEC and a CLEC.  We are persuaded by the Ninth Circuit’s decision, which recognized that the “FCC’s overriding concern” was “the arbitrage opportunities created by ISP traffic generally ... [A]rbitrage related to ISP-bound traffic in no way depends on the participation of an ILEC.  The ISP Remand Order reflects this reality, imposing its rules on all LECs, with the exception of the ‘mirroring’ rule, which the FCC singled out as applicable only to ILECs.” Pac-West, slip op. at 8392 (emphasis in original).


Core v. AT&T Order at 43-44 (footnote omitted).  Having determined that the Ninth Circuit’s Pac-West decision and the logic of the AT&T Third Circuit Decision compel us to revisit the conclusion we reached in the Core v. AT&T Material Question Order, we conclude that compensation applicable to CLEC-to-CLEC, local and non-local ISP-bound traffic was fully encompassed in the ISP Remand Order, particularly because the ISP Remand Order applies to carriers and not a subset.[footnoteRef:18]   [18:  	FCC Amicus Brief, pp. 16-17 inter alia.] 


		The Commission is unpersuaded by claims that the rate for non-local dial-up ISP-bound traffic can be set higher than the $0.0007 rate cap imposed on carriers in the ISP Remand Order for the reasons explained in the FCC’s Amicus Brief.  A carve-out for non-local dial-up ISP-bound traffic that results in rates that exceed the $0.0007/MOU rate cap is not consistent with the ISP Remand Order’s professed goal of stopping traffic arbitrage and contravenes Third Circuit precedent.[footnoteRef:19]  Rate differences between local dial-up ISP-bound traffic and non-local dial-up ISP-bound traffic will create the very arbitrage that the ISP Remand Order sought to eliminate. [19:  	ATT, 806 F.3d at 727-728 citing ISP Remand Order, para. 82; ISP Remand Order, Docket No. 01-92, FCC 01-131 (April 27, 2001), para. 1-11 and 82.  ] 


	Accordingly, we shall adopt the ALJ’s conclusion that state authority to set the rates for local ISP-bound CLEC-to-CLEC traffic has been preempted by the FCC[footnoteRef:20] Again, the preemption does not preclude the Commission from resolving this dispute or setting a rate consistent with the ISP Remand Order given that the FCC’s jurisdiction is not exclusive as determined in the recent AT&T Third Circuit Decision.   [20: 		This determination is consistent with the November 25, 2015 Core v. AT&T Third Circuit Decision that found that the ISP Remand Order applied between two CLECs and that based on the FCC’s own determination, local ISP-bound traffic is interstate for jurisdictional purposes.  Core v. AT&T Third Circuit Decision, 806 F.3d at 22.  The fact that the traffic is interstate as a matter of jurisdiction does not mean that the Commission cannot resolve federal disputes or enforce federal.  The Pac-West or AT&T Third Circuit Decision do not stand for the proposition that the Commission cannot resolve a dial-up dispute by setting rates under, and in furtherance of, the ISP Remand Order’s $0.0007/MOU rate cap.  ] 


	2.	Applicable Rates

		a.	Core Exceptions

		Core’s second argument in Exceptions is that Core’s tariff covers all Pennsylvania intrastate telecommunications; therefore, the ALJ’s finding that Core does not have a tariffed rate for terminating locally-dialed ISP traffic is incorrect.  Core asserts that its tariff covers a wide range of traffic, including the intrastate traffic that XO has delivered to Core.  Core argues that the interpretation of tariff language is a matter of law, not of fact, and that “notably absent from the [Initial Decision] is any discussion of the actual language of Core’s tariff.”  Core Exc. at 17-18. 

	More specifically, Core disputes the ALJ’s finding that “Core has no tariff in Pennsylvania which establishes a rate for terminating locally-dialed ISP traffic.”  I.D. at 14; Core Exc. at 17.  Core submits that its Switched Access Tariff (Pa. PUC Tariff  No. 4) requires compensation at the filed intrastate switched access rates set forth therein, which mirror the intrastate switched access rates of all incumbent LECs in Pennsylvania.  Core’s Switched Access Tariff defines “switched access service” as “[a]ccess to the switched network of an Exchange Carrier for the purpose of originating or terminating communications.  Switched Access is available to carriers as defined in this rate sheet.”  Switched Access Tariff at 10.  Core argues that its Switched Access Tariff clearly applies to the traffic that XO sends to Core because XO obtained access to the switched network of Core for the purpose of originating or terminating communications.  Core Exc. at 19.  “By delivering calls to Core’s end users, over Core’s switched local exchange services, XO ‘Constructively Ordered’ switched access services from Core, under the plain terms of the Tariff.”  Id. at 19-20.  Accordingly, Core argues that XO is responsible for the payment of all applicable charges for Core’s switched access service under Core’s Switched Access Tariff.  Id. at 20.  

	Core submits that the Commission should order XO to pay Core for all of the CIC 5119 intrastate MOUs and all of the CIC 5607 MOUs, at the applicable tariff rates, through the date of the Commission’s Order.  In addition, Core submits that the Commission should order XO to continue paying Core’s switched access invoices unless and until XO and Core negotiate a traffic exchange agreement.  By way of illustration, Core states that as of April 2011, Core had terminated 3,358,206 intrastate MOUs on behalf of XO on CIC 5119, and 3,485,138 total MOUs on CIC 5607.[footnoteRef:21]  Id. at 20.  Core argues that the filed-rate doctrine requires that XO pay Core for the switched access service that Core is providing to XO.  Id. at 21-23. [21: 	Core states that the CIC 5607 MOUs cannot be classified on a jurisdictional basis because XO does not deliver CPN on that CIC.  Core Exc. at 20 n.6.] 


	In the alternative, Core argues that the Commission-approved TELRIC rates should apply to XO’s traffic.  Core excepts to the ALJ’s conclusion that Core did not meet its burden of proof regarding the application of TELRIC rates to XO’s indirect local ISP-bound traffic.  Core disputes the ALJ’s conclusion that there is no record evidence or case law that provides for the application of TELRIC rates to traffic that is not terminated pursuant to an interconnection or traffic exchange agreement.  Core states that it has offered to enter into a traffic exchange agreement with XO to effectuate this result.  Core Exc. at 23.

	Core argues that the ALJ’s conclusion is at odds with Commission policy, which is to promote the orderly classification and payment of appropriate intercarrier compensation, even where there is no tariff in place, citing the T-Mobile Material Question Order.  Core Exc. at 23.  Core argues that, like T-Mobile, it has proposed a traffic exchange agreement to XO at the Commission-approved TELRIC tandem reciprocal rate.  Core states that it thereby offered to settle its dispute with XO at the lowest existing Commission-approved rate for traffic termination.  Core submits that its repeated attempts to enter into a traffic exchange agreement with XO give the Commission the jurisdictional basis to adjudicate Core’s alternative request that the Commission apply the TELRIC rates to the XO indirect traffic in this formal complaint proceeding.  Id. at 23-26.

	b.	XO’s Reply

	XO disagrees with Core’s argument that intrastate rates should apply to the traffic in question.  XO references the FCC’s ISP Remand Order, in which the FCC determined that ISP-bound traffic is jurisdictionally mixed and largely interstate.  Because the interstate and intrastate components of ISP-bound traffic cannot be reliably separated, the FCC determined that ISP-bound traffic is to be treated as interstate, falling under the FCC’s jurisdiction.  As such, XO submits that the ISP-bound traffic in question is interstate, not intrastate, traffic, and that Core’s tariffs, which apply only to intrastate traffic, are not relevant here.  XO R.Exc. at 3-4.

	c.	Disposition

	We shall deny Core’s Exception to the ALJ’s finding that Core has no tariff in Pennsylvania that establishes a rate for terminating locally-dialed ISP-bound traffic.  Because we have determined that the FCC has preempted the states with regard to local ISP-bound CLEC-to-CLEC traffic as explained, supra, the issue of the applicability of Core’s Switched Access Tariff or TELRIC rates to local ISP-bound traffic is moot.[footnoteRef:22]  As we determined in the Core v. AT&T Order, the FCC has preempted the states from setting intercarrier compensation rates for ISP-bound local CLEC-to-CLEC traffic under state law when doing so is inconsistent with the FCC’s ISP Remand Order.[footnoteRef:23] [22: 	The ALJ determined that the Commission’s jurisdiction over the rates for local ISP-bound traffic has been preempted by the FCC.  However, in the event that the Commission disagreed with this conclusion, the ALJ reviewed the question of the applicable rates for local ISP-bound traffic.  The ALJ concluded that Core’s Switched Access Tariff does not apply to local traffic, and that there was nothing in the record to support the application of TELRIC rates to traffic that is not terminated pursuant to interconnection or traffic exchange agreements.  As the ALJ stated, “[i]n conclusion, the Commission is without authority to rule as to the appropriate compensation for Core’s termination of XO’s indirect local ISP-bound traffic.  In the alternative, there is no applicable state tariff rate for this traffic and no rate can legally be charged.”  I.D. at 30. ]  [23:  	Third Circuit ATT Decision, 806 F.3d at 728.  Accord Pac West, FCC Amicus Brief (February 2, 2011), p. 7 (ISP bound traffic is jurisdictionally interstate), p. 10 (its intercarrier compensation regime for ISP-bound traffic pre-empted inconsistent state regulation), p. 16 (the rate cap rule restricts the amount that carriers may recover from other carriers for delivering ISP-bound traffic), p. 18 the FCC’s compensation rules apply to CLEC-to-CLEC ISP Traffic, p. 25 . . . whether those rules preempt the CPUC [California Commission] from relying on state law to set the rate in question.  As explained below, they do.),  pp. 26 and 27 (The Commission can set a rate for non-local traffic under state law only if the rate does not exceed $0.0007/MOU.  The Commission can set a rate under federal law so long as the rate is consistent with the $0.0007/MOU rate cap established in the ISP Remand Order).  ] 


With regard to Core’s argument that the Commission should order XO to pay Core for all of the CIC 5119 intrastate MOUs and all of the CIC 5607 MOUs at the rates in its Switched Access Tariff, we shall deny the specific relief requested by Core.  However, rather than completely dismissing the portion of Core’s claim pertaining to local ISP-bound traffic as the ALJ recommended, we will apply federal law (i.e., the FCC’s intercarrier compensation regime) to resolve the dispute between Core and XO regarding local ISP-bound traffic.[footnoteRef:24]  In the Core v. AT&T Order, we determined that we may apply federal law to resolve such disputes, as follows: [24: 		We note that this approach is consistent with our action in the Core v. AT&T Order and the Core v. AT&T Third Circuit Decision that upheld our action when it found that jurisdiction over ISP-bound traffic is not exclusive to the FCC, and that the federal Telecommunications Act’s system of cooperative federalism applies so as to permit state public utility commissions flexibility to resolve disputes involving mixed jurisdictional matters as long as they are consistent with federal law.  In this regard, the Third Circuit Court of Appeals stated as follows:  

Federal law does not require that Core be compensated for the traffic.  The [Telecommunication Act’s] system of cooperative federalism exists specifically so that state public utility commissions can determine these kinds of questions for themselves, “with due regard to the local conditions and the particular historical circumstances of local regulation.”105  The FCC established the boundary of the [Pennsylvania Public Utility Commission’s] jurisdiction by implementing rate caps.  When the [Pennsylvania Public Utility Commission] chose to apply a rate equal to the federal rate cap, it respected that boundary, and furthered the very purpose of the [Telecommunication Act’s] scheme.
_______________
105	Huber, et al., Federal Telecommunications Law § 3.3.4, quoted in Core Commc’ns, Inc., 493 F.3d at 335.  

Core v. AT&T Third Circuit Decision, 806 F.3d at 34.] 


We are not persuaded by AT&T’s arguments that this Commission may not hear and decide this case by applying federal law.  As the ALJ [Angela T. Jones] noted in her Initial Decision, the FCC’s Amicus Brief supports her conclusion that this Commission may resolve this dispute, involving the appropriate rate for compensation for Core’s transport and termination services for ISP-bound local traffic, by applying federal law.  As she noted, the FCC stated that its ISP Remand Order preempted inconsistent state regulation.  By implication, the FCC has not preempted state regulation of local ISP-bound CLEC-CLEC traffic that is consistent with the FCC’s intercarrier compensation regime.  A matter may be subject to the FCC’s jurisdiction without the FCC having exercised that jurisdiction and preempted state regulation.  Global NAPs, Inc. v. Verizon New England, Inc., 444 F.3d 59, 71 (1st Cir. 2006).  In this case we conclude that the FCC has not preempted the Commission’s regulation of the traffic at issue in a manner that is consistent with the FCC’s intercarrier compensation regime.

* * *

We further are persuaded by the ALJ’s observation that it would be reasonable and efficient to resolve matters that have mixed traffic, ISP-bound and VoIP, in one forum, rather than sending parties to two different forums based on the type of traffic at issue.  I.D. at 30.  The same observation holds with respect to local ISP-bound traffic and non-local ISP-bound traffic.  The FCC has preempted the states with respect to the former, but has not preempted the states with respect to the latter.  Under AT&T’s theory, a CLEC would be required to pursue compensation for local ISP-bound traffic at the FCC, but would be required to litigate a separate proceeding involving the same carrier before a state commission to obtain compensation for the small portion of ISP-bound traffic that is non-local.  The result of AT&T’s argument would be the inefficient use of resources and an unreasonable burden on CLECs seeking compensation for terminating ISP-bound traffic.

The ALJ further observed that the structure set in place to adjudicate issues related to the compensation for ISP-bound traffic does not prohibit state commissions from adjudicating these issues by applying federal law.  We likewise are not aware of any prohibition against state commissions from applying federal law to resolve disputes pertaining to the 
compensation for ISP-bound traffic.  See also 66 Pa. C.S. § 314.  For all of the foregoing reasons, we shall deny AT&T’s Exception.


Core v. AT&T Order at 24-25 (footnotes omitted).   The AT&T Third Circuit decision affirmed this approach noting that in setting a rate for ISP-bound traffic in a dispute between Core and AT&T, the application of Core’s intrastate switched access rate of $0.014/MOU or a TELRIC rate of $0.002439/MOU, two rate options in that case, were clearly not permissible not only because they conflict with the ISP Remand Order, but also because the rates are so much higher than the federal rate.[footnoteRef:25] [25:  	AT&T Third Circuit Decision, 806 F.3d at 731.  ] 


Specifically, we determined that we have the authority to apply the FCC’s capped rate of $0.0007/MOU established in the ISP Remand Order to local ISP-bound CLEC-to-CLEC traffic, as follows:

Under the FCC’s recent pronouncements regarding preemption of state authority in its Pac-West Amicus Brief, the FCC stated that it has preempted state regulation of local ISP-bound traffic that is inconsistent with the FCC’s intercarrier compensation regime.  It follows that States have not been precluded from adjudicating intercarrier compensation disputes in a manner that is consistent with the FCC’s intercarrier compensation regime, which is what we are accomplishing in the instant Opinion and Order.  Accordingly, the arguments of the Parties regarding the application of state law to this proceeding are no longer relevant to the disposition of Core’s Complaint.  Consistent with our dispositions of the issues in this Opinion and Order, we will deny AT&T’s third Exception because we already have determined that Core is entitled to relief at the FCC’s capped rate of $0.0007 per MOU in this proceeding.


Core v. AT&T Order at 80.  That decision, limited as it was to local ISP-bound traffic, does not mean that the Commission is only limited to carriers’ local ISP-bound traffic nor that the Commission is authorized to prescribe rates that exceed the $0.0007/MOU rate cap established in the ISP Remand Order.  Such an action gives rise to the preemption of state rates greater than the $0.0007/MOU for ISP-bound traffic, as occurred in the Pac-West case, and gives rise to conflict preemption as discussed in the AT&T Third Circuit Decision.  Consequently, consistent with the Core v. AT&T Order as well as the Pac-West and AT&T Third Circuit decisions, we shall require that XO compensate Core for the termination of the local ISP-bound traffic at issue in this proceeding at the FCC’s capped rate of $0.0007/MOU.

	With regard to the 180,858 minutes of non-local dial-up traffic sent from the 5119 CIC, we also believe that using the FCC’s capped rate of $0.0007/MOU for these non-local dial-up minutes is a legally sound approach.  The application of that rate does not exceed the $0.0007/MOU rate cap the FCC imposed on dial-up traffic in its ISP Remand Order.  That result is consistent with precedent in the Third Circuit upholding our application of a federal $0.0007/MOU rate for CLEC-to-CLEC dial-up traffic[footnoteRef:26] and precedent in the Ninth Circuit holding that rates set by the states that are beyond the $0.0007/MOU rate cap are preempted by federal law.[footnoteRef:27]  Additionally, a $0.0007/MOU rate is consistent with the ISP Remand Order’s professed goal of preventing dial-up internet rate arbitrage.[footnoteRef:28] [26: 		Core v. AT&T Third Circuit Decision, 806 F.3d at 726-729; Pac-West, 651 F.3d 980 (9th Cir. 2011);  In re: Local Competition, Docket No. 96-96, FCC 01-131 (April 27, 2001), para. 1-8 and 82; (2001 ISP Remand Order); accord In re: Intercarrier Compensation, Docket No. 01-92, FCC 08-262(November 5, 2008) at para. 1, 17, 21, and 27-29.]  [27: 		Pac-West, 651 F.3d 980 (9th Cir. 2011); Core v. AT&T Third Circuit Decision, 806 F.3d at 727-728 citing ISP Remand Order at para. 82.]  [28: 		ISP Remand Order, Docket No. 96-98, FCC 01-131(April 27, 2001) at para. 1-11 and 82; XO Exc. at 1; Pac-West, FCC Amicus Brief at pp. 10-11, 14-17 and 20.] 


		We are unpersuaded by claims that the rate for non-local dial-up ISP traffic can be higher because that traffic does not fall within the scope of the ISP Remand Order and its rate cap of $0.0007/MOU.  A carve-out for non-local dial-up traffic that results in a rate exceeding the $0.0007/MOU rate cap is not consistent with precedent or the ISP Remand Order’s professed goal of stopping traffic arbitrage.[footnoteRef:29]  Rate differences between local dial-up ISP-bound traffic and non-local dial-up ISP-bound traffic will create the very arbitrage that the ISP Remand Order sought to eliminate. [29: 		Core v. AT&T Third Circuit Decision, 806 F.3d at 727-728 citing ISP Remand Order, para. 1-11 and 82.] 


		We will address in Part 4 of this Section (CIC 5607 Traffic), below, the Parties’ concerns regarding the 337,021 minutes of traffic that were sent to Core from the 5607 CIC that are not clearly ISP-bound traffic.

3.	Civil Penalties

	a.	Core’s Exceptions

	Next, Core argues that the Commission should impose civil penalties on XO for its refusal to enter into a reasonable intercarrier compensation agreement.  Core excepts to the ALJ’s finding that XO has acted in good faith in disputing Core’s bills and the ALJ’s conclusion that Core did not meet its burden of proof regarding the imposition of civil penalties and costs.  Core Exc. at 26-27.

	Core argues that the Commission previously concluded in Palmerton that the non-payment of intrastate carrier access charges cannot be condoned as a matter of law and sound regulatory policy, and that the Commission recently echoed this conclusion in the Core v. AT&T Material Question Order.  Core submits that the fact that this case raises issues of first impression regarding CLEC-to-CLEC traffic does not excuse XO’s refusal to compensate Core for the traffic at issue.  Core submits that without the assessment of a civil penalty, XO will have an incentive to delay the resolution of this proceeding.  Id. at 29-30.  Core recommends that the Commission impose a civil penalty of $1,000 per day for each day that XO sent traffic to Core and did not remit payment prior to the entry of the Commission’s Order in this proceeding.  Further, Core recommends that the Commission impose a civil penalty of $1,000 per day for each day that XO fails to comply with the Commission’s Order directing it to pay Core for use of its service and facilities.  Id. at 30.

	b.	XO’s Reply 

	In response to Core’s argument, XO submits that the ALJ correctly rejected Core’s request for civil penalties.  XO states that its dispute over Core’s billing was justified in light of the FCC’s Amicus Brief and the Ninth Circuit’s decision in Pac-West.  XO agrees with the ALJ’s observation that imposing civil penalties on XO could have a chilling effect on future billing disputes and complaints by customers that, like XO, believe that there is a legitimate basis for their dispute.  XO R.Exc. at 4.

	c.	Disposition

	We shall deny Core’s Exceptions to the ALJ’s finding that XO has acted in good faith in disputing Core’s bills and the ALJ’s conclusion that Core did not meet its burden of proof regarding the imposition of civil penalties and costs in this proceeding.  This proceeding raised an issue of first impression, and the fact that we have denied the specific relief requested by Core’s Complaint demonstrates that the billing dispute between the parties was legitimate.  In the event that XO continues to refuse to pay Core’s revised invoices in accordance with this Opinion and Order, Core may again raise this request, for example by filing a motion or petition asking the Commission to impose civil penalties on XO for non-compliance with a Commission Order.  However, we do not believe that sanctions are warranted for XO’s prior actions in disputing Core’s invoices for ISP-bound traffic.  This is consistent with our conclusion in the Core v. AT&T Order that AT&T’s refusal to pay the charges billed by Core did not constitute the type of conduct that warrants a civil penalty since there was considerable uncertainty regarding whether Core’s invoices were valid.  Core v. AT&T Order at 73.

4.	CIC 5607 Traffic

	a.	Core’s Exceptions

	Core next submits that while the ALJ correctly stated that Core has the burden of proof in this proceeding, Core has been unable to obtain key factual information from XO regarding the CIC 5607 indirect traffic that XO sends to Core.  Unlike the CIC 5119 traffic, which comes into Core’s network with CPNs and DNs, the CIC 5607 traffic comes into Core’s network without a CPN.  The absence of a CPN makes it impossible for Core to differentiate intrastate traffic from interstate traffic.  Core asserts that XO benefits from the resulting confusion, and to Core’s knowledge, XO has done nothing to correct the problem.  Because XO transmits CIC 5607 traffic to Core without any accompanying CPN, Core requests that the Commission permit Core to bill XO for all of the CIC 5607 traffic pursuant to its intrastate Switched Access Tariff until XO rectifies the lack of CPN.  Core Exc. at 30-32.

	b.	XO’s Reply

	XO did not address this argument in its Replies.  However, XO argued in its Exceptions, addressed below, that the ALJ’s Finding of Fact No. 15[footnoteRef:30] should be revised because Core never proved that CIC 5607 traffic comes into Core’s network without CPNs.  XO submitted that the only record evidence on this issue is that Core uses Verizon’s calling records to generate its invoices, and the only calling records mentioned in this proceeding were Verizon’s.  XO argued that “the only factual conclusions that can be made based on the record in this proceeding is that the CPN is absent from the Verizon calling records that Core uses to prepare its bills.”  XO suggests that the absence of CPNs on CIC 5607 traffic may be an issue with Verizon.  XO Exc. at 10. [30: 		Finding of Fact No. 15 states, “[t]he CIC 5607 traffic, on the other hand, comes into Core’s network without a CPN, which makes it impossible for Core to determine whether the calls are interstate, intrastate, or local.  Core St. No. 1, p. 5; Core St. No. 1-SR, pp. 11-12.”] 


	c.	Disposition

	We shall grant Core’s Exception that it should be compensated by XO for traffic that lacked the Calling Party Number (CPN) needed to determine whether to bill such traffic as interstate, intrastate, or local,[footnoteRef:31] when the record shows that the traffic belonged to XO.[footnoteRef:32]  We conclude that the most equitable solution is to permit Core to bill XO at Core’s interstate rate but only for the 337,021 minutes of traffic that came from CIC 5607 without the CPN needed to clearly identify the type of traffic. [31:  	Initial Decision , pp. 31-32]  [32:  	Initial Decision, Findings of Fact 9-11, 14-15, 25-26, and p. 8; Core Exception  at 31-32.  ] 


		We disagree with the ALJ’s conclusion that Core failed to meet its burden of proof that it should be compensated by XO for terminating this traffic merely because the traffic lacked the CPN needed to determine whether to bill the traffic as interstate, intrastate, or local.[footnoteRef:33]  The Carrier Access Billing System (CABS) data Core consulted and its prior billing practices for traffic without CPN information show that the traffic came from XO.[footnoteRef:34]  The CIC 5607 traffic belongs to XO as much as the other traffic that is treated as XO’s dial-up ISP-bound traffic is subject to the $0.0007/MOU rate cap.[footnoteRef:35]  The denial of compensation to Core for 337,012 minutes despite the evidence it is XO’s traffic undermines our precedent holding that carriers cannot refuse to compensate another carrier as a matter of law and policy when their network is used.[footnoteRef:36] [33: 		Initial Decision, pp. 31-32; see also Green Twp. Bd. of Supervisors v. Pa. PUC, 642 A.2d 541 (Pa. Cmwlth. 1994) – The Commission is the ultimate fact finder.]  [34: 		Initial Decision at 8; Finding of Facts 9-11, 14-15, 25-26; Core Exc. at 31‑32.]  [35: 		Opportunities to respond were not taken on the total billed MOUs imputed to XO or the allocation between intra toll and local that impacted XO.  Initial Decision at 10 and 11.]  [36: 		Palmerton at 37 and 40.] 


		The fact that the traffic belongs to XO, however, does not establish what the compensation rate should be when the CPN needed to bill properly for the traffic is absent through no fault of a receiving carrier.  In those instances, the compensation rate should reflect a carrier’s practice and the record but should also encourage XO and other carriers to take affirmative action ensuring that CIC and CPN information is accurately provided to a directly or indirectly-interconnected carrier.  In this case, the opportunities to resolve the dispute through an interconnection agreement or TEA were declined despite the federal Communications Act’s obligation to negotiate in good faith.[footnoteRef:37] [37: 		In re: FCC Transformation Order, Docket No. 10-90 (11/18/11) paragraph 1011 aff’d In re: FCC, 753 F.3d 1014 (10th Cir. 2012) cert den. No. 14-610 (5/4/15); Core Exceptions, p. 26.] 


		Accordingly, we conclude that an effective approach consistent with the record is setting a rate for the 337,021 minutes using Core’s interstate access rate when the CPN or other necessary billing information is absent.  This was Core’s prior practice for managing such traffic and is consistent with precedent.[footnoteRef:38]  In contrast, Core’s intrastate access rate is higher than the reciprocal compensation rate Core proposed in a TEA designed to resolve the dispute,[footnoteRef:39] is different from the intrastate access rate of $0.014/MOU XO proposed,[footnoteRef:40] and is higher than the $0.0007/MOU rate cap for ISP dial-up traffic with billing information.[footnoteRef:41] [38: 		Initial Decision at 8; Findings of Fact 8-10, 25-27.  Accord Manhattan Telecommunications Corporation v. Global NAPS, Inc., Docket No. 08 Civ. 3829 (JSR) (USDC SDNY) (March 31, 2010).]  [39: 		Core Exc. at 26.]  [40: 		XO Exceptions at 8.]  [41: 		Initial Decision at 8.] 


		This residual interstate rate not only reflects Core’s prior practice but also encourages carriers with traffic lacking the billing information to take action to prevent the loss of critical traffic billing information from reoccurring.  This approach also applies to the disposition of the MOUs arising from April 2011 to the date of this decision and going forward.  The resulting rate, moreover, must also be consistent with rates in effect under the FCC’s Transformation Order and its implementation by this Commission as these intercarrier compensation matters are now largely governed by federal directives.[footnoteRef:42]  [42: 		In re: FCC Transformation Order, Docket No. 10-90 (11/18/11) paragraph 801 aff’d In re: FCC, 753 F.3d 1014 (10th Cir. 2012) cert den. No. 14-610 (5/4/15).  See also Implementation of the Federal Communications Commission’s Order of November 18, 2011 as Amended or Revised and Coordination with Certain Intrastate Matters, Docket No. M-2012-2291824, Order entered April 21, 2016.] 


C.	XO’s Exceptions and Core’s Replies; Disposition

	XO filed three Exceptions to the ALJ’s Initial Decision, which are addressed below.

1.	Jurisdiction over Non-Local Traffic

	a.	XO’s Exception

	XO first argues that the Initial Decision exacerbates arbitrage opportunities by subjecting non-local ISP-bound traffic to rates that are much higher than those established by the FCC in its ISP Remand Order.  XO argues that because state commissions may not exercise their authority in a manner that thwarts federal goals, the Initial Decision must be modified to discourage the arbitrage opportunity that the FCC sought to eliminate in its ISP Remand Order.  XO submits that the imbalance inherent in ISP-bound traffic creates opportunities for a terminating carrier, like Core, to take advantage of asymmetrical payment obligations under reciprocal compensation rules.  XO submits that the Initial Decision is inconsistent with federal law, stating as follows:

[The Initial Decision] creates a loophole for Core to escape the FCC regime by working in league with its ISP customers to establish VNXX numbers, assign toll-free numbers, and to market to end users with bundled services that offer customers unlimited long distance calling so customers do not pay per-minute toll charges, and thus are not deterred from making these calls because they will not incur additional long distance charges.


XO Exc. at 4.  XO refers to the Ninth Circuit’s finding in Pac-West that creation of a loophole in the FCC’s regulatory regime would thwart the FCC’s regulatory purpose to eliminate arbitrage and economic distortions.  XO submits that the Commission “should not do that which the Ninth Circuit declined to do by creating a loophole that undermines the regulatory regime that the FCC put in place to end the arbitrage opportunities and economic distortions created by ISP bound traffic.”  Id. at 5.

		b.	Core’s Reply

		In response, Core argues that XO’s first Exception should be disregarded because it does not cite any finding of fact or conclusion of law to which exception is taken; rather, it is a “rambling, disorganized discourse on what XO perceives as the [Initial Decision’s] failure to remedy arbitrage opportunities.”  Core R.Exc. at 1.  In addition, Core argues that XO follows the same “extra-legal path” followed by the FCC staff in its Amicus Brief to the Ninth Circuit, and that the ISP Remand Order does not apply to every conceivable subset of ISP-bound traffic.  Instead, the FCC’s policy is embodied in the four corners of the ISP Remand Order itself, and cannot be enlarged in subsequent cases by interested litigants or the FCC staff.  Core repeats the argument in its Exceptions that the FCC’s ISP Remand Order does not apply to CLEC-to-CLEC traffic.  Core argues that resorting to public policy arguments does not change that fact.  Id. at 1‑2.

		c.	Disposition

		We shall deny XO’s first Exception.  Given the Pac-West decision by the Ninth Circuit, and the Amicus Brief filed by the FCC in that proceeding, the ALJ correctly determined that the FCC has preempted states’ jurisdiction over rates for local ISP-bound CLEC-to-CLEC traffic, but that the FCC has not clearly preempted the states regarding rates for non-local ISP-bound CLEC-to-CLEC traffic.  

		XO essentially argues that the Commission should, as a matter of policy, go further than the FCC itself has gone in preempting the states’ authority over CLEC-to-CLEC ISP-bound traffic.  We do not believe that a state commission should fail to exercise its own authority where the FCC itself has not preempted it from doing so if, as would be the case here, such a decision would create a regulatory void.  XO’s Exception, which is in the nature of a policy argument rather than a legal or factual objection to the ALJ’s Initial Decision, would be better directed to the FCC in another context.  

		On balance, we conclude that the rate the Commission sets under the ISP Remand Order must be consistent with federal law.  The Commission can resolve the dispute under state law only if the resulting rate does not exceed the ISP Remand Order’s rate cap of $0.0007/MOU to avoid conflict preemption discussed in the AT&T Third Circuit Decision.  The Commission can resolve the dispute under federal law set out in the ISP Remand Order because the FCC’s jurisdiction is not exclusive and the Commission is addressing a dispute with a statutorily appropriate federal remedy arising under federal law, in this case the ISP Remand Order.  Finally, notwithstanding any preemption of state law, the Commission can resolve the dispute when doing so is enforcing, and acting in furtherance of, federal law generally.  

		We do so because the decisions in Pac-West and the AT&T Third Circuit on local dial-up ISP-bound traffic do not mean that non-local dial-up ISP-bound traffic is exempt from the ISP Remand Order.  The AT&T Third Circuit decision found as much in affirming that ISP bound traffic is interstate.[footnoteRef:43]  The Third Circuit also found that principles of conflict preemption would limit the Commission to setting a rate that did not exceed the $0.0007/MOU rate cap; so long as the Commission recognized the primacy of federal law and lowered the rates, there is no conflict preemption precluding us from resolving the dispute.[footnoteRef:44]  Finally, the FCC’s Amicus Brief arguments in PAC-West “confirm that the FCC’s compensation regime applies to CLEC-to-CLEC ISP-bound traffic” without differentiating between local and nonlocal.[footnoteRef:45]  	 [43:  	AT&T Third Circuit, 806 F.3d at 725 and 726.]  [44:  	AT&T Third Circuit, 806 F.3d at 728-729.]  [45:  	Pac-West, FCC Amicus Brief, p. 18.  ] 


	2.	Rates for Non-Local Traffic

		a.	XO’s Exception

XO next argues that intrastate access rates cannot apply to non-local ISP-bound traffic because the FCC’s ISP Remand Order determined that all ISP-bound traffic was jurisdictionally interstate.  XO states that the Ninth Circuit’s decision in Pac-West was flawed in one respect, and that the ALJ’s mistakenly relied on Pac-West for her conclusion that the FCC did not displace state authority with respect to interexchange (i.e., non-local) ISP-bound traffic.  XO argues that the Ninth Circuit and the ALJ have overlooked a related pronouncement by the FCC in 2008 that all ISP-bound traffic is reciprocal compensation traffic subject to its rate cap rules, specifically the FCC’s statement in its Second ISP Remand Order[footnoteRef:46] that ISP-bound traffic falls within the scope of the reciprocal compensation regime of section 251(b)(5).  XO Exc. at 5-7. [46:  	Second ISP Remand Order, 24 FCC Rcd 6475 at ¶¶ 15-16. ] 


	XO submits that now that the FCC’s position is fully evolved, it is clear that access charges (intrastate or interstate) are not applicable to ISP-bound traffic.  “The only rates that can be applied are the reciprocal compensation rates that the FCC has deemed applicable.”  Id. at 7.  XO states that in the case of ISP-bound traffic, this is $0.0007 and no more. 

	b.	Core’s Reply

	Core argues that it has demonstrated in its Exceptions that the ISP Remand Order simply does not apply to CLEC-to-CLEC traffic, ISP-bound or otherwise.  As Core states, “[g]iven the FCC’s abstaining from regulating CLEC-CLEC traffic, XO’s argument regarding CLEC-CLEC interstate switched access traffic is irrelevant.”  Core R.Exc. at 2.

c.	Disposition

	We did not determine the appropriate rate for non-local ISP-bound CLEC-to-CLEC traffic in the Core v. AT&T Order because all of the traffic at issue in that proceeding was locally-dialed.  Core v. AT&T Order at 55.  With regard to the non-local ISP-bound traffic at issue in this proceeding, the ALJ concluded that “Core’s switched access rates are appropriately applied to the 180,858 MOUs of ‘intra toll’ traffic.”  I.D. at 33.

We disagree with the ALJ’s rationale and shall deny those exceptions seeking to have us impose intrastate access rates on non-local ISP-bound traffic.  Citing Pac-West, we previously have held that the FCC has preempted the states with respect to local ISP-bound traffic, but has not preempted the states with respect to non-local ISP-bound traffic.[footnoteRef:47]  Core v. AT&T Order at 25. [47: 	Pac-West, 651 F.3d at 8384, 8392.] 


That previous holding, however, does not end there.  The Commission must take into account the subsequent AT&T Third Circuit decision and the FCC Amicus Brief upheld in the Pac West decision.  The AT&T Third Circuit Decision limits the states’ authority to setting rates that do not exceed the federal rate cap because doing otherwise raises conflict preemption.  The Pac-West decision ruled that state rates exceeding the federal rate were preempted by federal law.  And, the FCC’s Amicus Brief plainly stated that the ISP Remand Order applied to CLEC-to-CLEC traffic without differentiating between local and nonlocal dial-up ISP-bound traffic.

Consequently, any reliance on state law to set a rate for non-local ISP-bound traffic can be done only if the resulting rate does not exceed the $0.0007/MOU rate cap to avoid conflict preemption.  Any reliance on federal law to set a rate for non-local traffic is consistent with the Third Circuit holding that the FCC’s jurisdiction is not exclusive but, again, the resulting rate cannot exceed the rate cap established under federal law.  Finally, the Commission can still set rates consistent with the $0.0007/MOU rate cap given the states’ constitutional authority and duty to apply federal statutes and determine statutorily appropriate remedies.  In this case, our decision resolves a federal remedy of compensation for dial-up ISP bound traffic subject to the federal $0.0007/MOU rate cap.  

	Consequently, we reject the ALJ’s conclusion that Core’s intrastate Switched Access Tariff rates apply to the intrastate non-local ISP-bound traffic at issue.  I.D. at 33.  The rates that will apply to non-local dial-up ISP bound traffic in the 5119 CIC is the $0.0007/MOU rate because that traffic is clearly dial-up ISP-bound traffic subject to the federal $0.0007/MOU rate cap based on CPN.  The ISP Remand Order rate cap of $0.0007/MOU will apply to all dial-up ISP-bound traffic in 5607 CIC is except for that 337,021 minutes of traffic that could not be clearly identified as dial-up ISP-bound traffic in the 5607 CIC because the CPN is absent.  In that small class of minutes, the compensation rate will be the lower interstate switched access rate for terminating traffic.  
	Of course, all rates set here must comport with the FCC timeline that has been established to reform intercarrier compensation rates generally.[footnoteRef:48]   [48:  	In re: FCC Transformation Order, Docket No. 10-90 (11/18/11), para. 801  inter alia aff’d In re: FCC, 753 F.3d 1014 (10th Cir. 2012) cert den. No. 14-610 (5/4/15).  ] 


3.	Miscellaneous Issues

	a.	XO’s Exception

		XO argues that if the Initial Decision is not modified to hold that access charges do not apply to any of the ISP-bound traffic at issue, then the Initial Decision should be modified to specify the applicable rate for the traffic for which payment is due.  XO states that the appropriate rate would be Verizon’s switched access rate of $0.014 with respect to the 180,558 MOUs of non-local ISP-bound traffic that the ALJ determined is subject to the Commission’s jurisdiction.  XO states that this rate is consistent with Core’s Complaint and Core’s testimony, and that all of the traffic at issue terminates to Core in Verizon’s rate centers.  XO Exc. at 8.

	XO next argues that the Initial Decision should have stated that XO does not owe any late payment or interest charges.  The ALJ determined that civil penalties should not be imposed on XO because it was acting in good faith and within in its right in disputing the application of switched access charges.  XO submits that the same rationale applies to the imposition of late payment charges and interest.  Id. at 8-9.

	XO also argues that Finding of Fact No. 12, which states that the bills that Core has sent to XO are based on Core’s tariffed rate for switched access traffic, must be amended.  XO states that these bills were produced at the ALJ’s direction at the conclusion of the hearing in order to establish the number of MOUs at issue and the jurisdiction of those MOUs.  “These invoices were not produced in order to verify the accuracy of Core’s rates or to establish that Core was billing in accordance with its tariffs.”  Id. at 9.  XO states that it provided testimony that Core’s tariff rates are unlawful and artificially high.  XO does not agree that Core’s invoices are consistent with Core’s tariffs and asserts that Core is billing for service territories in which Core does not provide service.  Therefore, according to XO, “those rates are not in accordance with Core’s tariffs.”  Id. at 10.

	Finally, XO argues that Finding of Fact 15 should be revised because Core never proved that CIC 5607 traffic comes into Core’s network without CPNs.  XO submits that the only record evidence on this issue is that Core uses Verizon’s calling records to generate its invoices, and the only calling records mentioned in this proceeding were Verizon’s.  XO argues that “the only factual conclusions that can be made based on the record in this proceeding is that the CPN is absent from the Verizon calling records that Core uses to prepare its bills.”  XO suggests that the absence of the CPN on CIC 5607 traffic may be a Verizon issue.  Id.

	b.	Core’s Reply

		In response to XO’s third Exception, Core argues that XO has failed to identify any record support for its “apparently brand new request” that Verizon’s switched access rates be applied to the non-local ISP-bound traffic.  Core states that XO had ample opportunity during this proceeding to dispute the rates applicable to its traffic.  Core R.Exc. at 2-3.

	Core further argues that because its Complaint filed on September 23, 2009, requested late payment charges and interest as specified in Core’s Switched Access Tariff, there was no element of surprise in its request for late payment charges and interest.  Id. at 3.

	With regard to Finding of Fact No. 12, Core argues that XO has not provided any specific reason to question Core’s rates.  According to Core, XO has had Core’s invoices in its possession since 2008, but had never lodged any dispute specifically regarding Core’s rates.  Id.

	Finally, with regard to Finding of Fact No. 15, Core states that it has proven that XO’s CIC 5607 enters Core’s network without CPNs.  Core argues that “[w]hether or not Verizon could have, or should have, forwarded XO’s CPN to Core, there is no question that XO took no affirmative steps to rectify the issue, either before or after Core began to invoice XO.”  Id. at 4.  Under these circumstances, contends Core, XO cannot complain if Core bills XO at intrastate switched access rates.

	c.	Disposition

		Given our determination that all dial-up ISP-bound traffic is subject to the ISP Remand Order’s $0.0007/MOU rate cap and that Core’s Switched Access Tariff will not apply to the non-local ISP-bound traffic at issue, XO’s Exception arguing that Verizon’s switched access rates should be applied to this traffic is denied.  We agree with Core’s observation that XO has failed to identify any record support for its request that Verizon’s switched access rates be applied to the non-local ISP-bound traffic terminated by Core.

Second, consistent with our decision in the Core v. AT&T Proceeding in which we required AT&T to pay interest to Core on any outstanding amounts not paid within thirty days of the issuance of a revised invoice by Core,[footnoteRef:49] we shall deny XO’s request that it be exempt from the imposition of interest. [49: 		Core v. AT&T Reconsideration Order at 19-20.] 


We believe that the statutory interest rate of 6%[footnoteRef:50] that we applied in the Core v. AT&T Proceeding should apply here; but unlike in the Core v. AT&T Proceeding, the interest rate here should apply retroactively from the date Core first submitted an invoice for the intercarrier compensation amounts that XO owes to Core for terminating traffic during the February 2010 to April 2011 period resolved by the Initial Decision.[footnoteRef:51] [50: 		41 P.S. § 202.]  [51: 		I.D. at 31-32.] 


This is warranted because this proceeding is unlike the Core v. AT&T Proceeding in important respects.  For example, the Core v. AT&T Proceeding only included locally-dialed ISP-bound traffic whereas the instant proceeding includes locally-dialed ISP-bound traffic as well as other types of traffic.  This proceeding also involves traffic where the CPN billing information critical to proper billing is absent.  In such instances, if we limited interest payments for non-paid intercarrier compensation only prospectively, the non-compensated usage of network facilities by the non-paying carrier essentially amounts to an “interest-free” loan that accrues to the detriment of the unpaid carrier and ignores the time value of money.  A combination of interstate rates and retroactive interest at a 6% statutory annual interest for traffic when CPN calling information is absent addresses these concerns.  This also minimizes the likelihood of more litigation between these carriers as we transition to the bill and keep regime of zero switched access rates ($0.00/MOU) for terminating traffic envisioned in the FCC’s Transformation Order.

Third, we will grant in part, and deny in part, XO’s objection to Finding of Fact No. 12.  Given our decision that the FCC’s capped $0.0007/MOU rate applies to the local ISP-bound traffic at issue as well as the non-local ISP-bound traffic in the 5117 CIC, the invoices prepared by Core obviously must be revised.  .

Finally, we will deny the last portion of XO’s Exception, which objects to Finding of Fact No. 15.  The record is clear that CIC 5607 traffic comes into Core’s network without CPNs.  The dial-up traffic identified with CPN in the 5607 CIC will be compensated at the $0.0007/MOU rate cap while the 337,021 minutes that lack CPN in 5607 CIC sufficient to bill properly for the call shall be compensated at Core’s interstate switched access rate for terminating traffic.  




VI.  Conclusion & Ordering Paragraphs

		For the reasons stated above, we shall: (1) grant in part and deny in part the Exceptions filed by Core Communications, Inc.; (2) grant in part and deny in part the Exceptions filed by XO Communications Services, Inc.; and (3) adopt the ALJ’s Initial Decision as modified in accordance with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

		1.	That the Exceptions filed by Core Communications, Inc. on June 7, 2012, to the Initial Decision of Administrative Law Judge Kandace F. Melillo issued on May 18, 2012, are granted in part and denied in part, consistent with this Opinion and Order.

		2.	That the Exceptions filed by XO Communications Services, Inc. on June 7, 2012, to the Initial Decision of Administrative Law Judge Kandace F. Melillo issued on May 18, 2012, are granted in part and denied in part, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed by Core Communications, Inc. against XO Communications Services, Inc., is sustained in part and denied in part, consistent with this Opinion and Order.

		4.	That Core Communications, Inc. is authorized to issue a revised invoice to XO Communications Services, Inc. in accordance with the terms of this Opinion and Order.

		5.	That the Minute of Use rate for all dial-up traffic in Carrier Identification Code 5119 during the February 2010-April 2011 period be set at $0.0007/MOU, including the 180,858 non-local dial-up minutes

		6.	That the Minute of Use rate for all dial-up traffic in Carrier Identification Code 5607 during the February 2010-April 2011 period be set at $0.0007/MOU, excluding the 337,021 minutes that are not dial-up traffic.

		7.	That the 337,021 minutes that are not dial-up traffic and which lack Calling Party Numbers needed to bill properly for that traffic be set at Core’s interstate switched access rate.

		8.	That the traffic arising in April 2011 and going forward shall be set at rates consistent with this Opinion and Order as well as the FCC’s Transformation Order; In re: FCC Transformation Order, Docket No. 10-90 (11/18/11) paragraph 801aff’d In re: FCC, 753 F.3d 1014 (10th Cir. 2012) cert den. No. 14-610 (5/4/15), and this Commission’s continuous implementation of the FCC’s Transformation Order at Docket No. M-2012-2291824.

		9.	That Core Communications, Inc. is authorized to collect interest at the rate of 6% simple interest beginning from the date that Core invoiced XO for the February 2010-April 2011 traffic up through the date Core issues a revised invoice to XO.

		10.	That Core Communications, Inc. shall issue a revised invoice to XO Communications Services, Inc.no later than thirty (30) days after the date of entry of this Opinion and Order.

		11.	That XO Communications Services, Inc. shall pay the revised invoice within thirty (30) days of receipt.

		12.	That the record in this proceeding shall be marked closed.
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							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  September 1, 2016

ORDER ENTERED:   November 23, 2016
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