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Marie Keets								                C-2016-2541626

	v.

UGI Utilities, Inc.


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint Without Prejudice (I.D.) of Administrative Law Judge (ALJ) Marta Guhl, issued on September 12, 2016, in the above-captioned Formal Complaint (Complaint) proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall reverse the ALJ’s Initial Decision and remand for further proceedings.    

History of the Proceeding

		On April 11, 2016, Marie Keets (Complainant or Ms. Keets) filed a Complaint against PECO Energy Company (PECO) and UGI Utilities, Inc. (UGI).  In her Complaint, Ms. Keets requested a payment arrangement indicating that she is disabled and lives on a fixed income.  The Secretary’s Bureau served the Complaint on UGI but not on PECO. 
 
On May 31, 2016, UGI filed an Answer and New Matter in which it admitted that the Complainant was previously a customer of UGI but is no longer its customer.  In its New Matter, UGI alleged that the Commission lacks jurisdiction to order a payment arrangement because the Complainant is no longer a customer of UGI.  Further, UGI averred that the Complaint is legally insufficient because there is no basis for the Commission to award the relief that is requested.    

Also on May 31, 2016, UGI filed Preliminary Objections containing the same averments as set forth in its New Matter.  The Preliminary Objections included a Notice to Plead.  The Complainant did not file an answer to either the New Matter or the Preliminary Objections.

By Initial Decision issued on September 12, 2016, ALJ Guhl sustained the Preliminary Objections and dismissed the Complaint without prejudice.

No Exceptions to the Initial Decision have been filed.  



Discussion

Initially, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

		In her Initial Decision, ALJ Guhl made six Findings of Fact and reached three Conclusions of Law.  I.D. at 2-3, 6-7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards

Section 5.101 of our Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

The Commission’s Rules of Practice and Procedure regarding judgment on the pleadings are as follows:

§ 5.102.  Motions for summary judgment and judgment on the pleadings.

 (a)  Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

(b)  Answers.  An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.  The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories, or further affidavits and admissions.

*	*	*

(d)  Decisions on motions.

   (1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.


52 Pa. Code § 5.102.

Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. 1983).  

ALJ’s Initial Decision 

As a result of the Complainant’s failure to file a timely reply to the New Matter or Preliminary Objections, the ALJ deemed the facts contained in the New Matter to be admitted.  I.D. at 4-5, citing 52 Pa. Code § 5.63(b),  Then, relying on facts deemed admitted, the ALJ considered UGI’s Preliminary Objections  and determined that the Complaint is legally insufficient pursuant to 52 Pa. Code § 5.101(a)(4).  The ALJ found that the Complaint fails to allege facts that would allow the Commission to grant the requested relief or that UGI violated the Public Utility Code, Commission Regulations or Orders.  

Pursuant to the new matter allegations, the ALJ explained that the Complainant was previously a customer of UGI and the Complainant’s electric service account with UGI was finalized on June 16, 2015, with a balance of $2,241.87.   Although the Complainant requested a payment arrangement on this outstanding balance, the ALJ explained that such an arrangement is impermissible because Ms. Keets is neither a customer nor an applicant of UGI.[footnoteRef:2]  The ALJ stated that the Complaint in this proceeding does not allege any facts that could be construed as a violation by UGI of any Statute, Regulation or Order which the Commission has jurisdiction to administer.  The ALJ also explained that payment arrangements can only be ordered by the Commission if the Complainant is a customer or applicant.  Because Ms. Keets is not a customer or applicant of UGI, the ALJ found the Complaint to be legally insufficient.   [2: 	 	The ALJ cited to 66 Pa. C.S. § 1405(a) noting that the Commission may only grant a payment arrangement to “customers” and “applicants” of a public utility.  “Customers” and “applicants” are defined in 66 Pa. C.S. § 1403.  ] 


The ALJ dismissed the Complaint without prejudice as to UGI and noted that the Complainant is not precluded from filing a complaint against PECO.  

Disposition

		There are a number of abnormalities in this case which have caused the proceeding to become muddled.  

		First, Chapter 14 of the Code requires that the utility be contacted prior to the complaint being accepted for filing.  66 Pa. C.S. § 1410.  Here, the Complaint form indicated that Ms. Keets did not contact the utility prior to filing her Complaint.  We recognize that, routinely, where there is an informal determination by BCS, the BCS proceeding is normally counted as contact with the utility that satisfies the Chapter 14 requirement.  We can see where this Complaint might have been seen as an untimely appeal of the informal determination issued on November 30, 2015, in which case, the existence of the BCS determination would satisfy the requirement of Section 1410 as a contact with the utility prior to the filing of the formal complaint.  However, upon closer inspection, the record shows that the Complainant's address changed from one in UGI's territory for the BCS proceeding to one in PECO's territory as shown on her Complaint form.  Any assumption that this was an untimely appeal of the BCS determination is unwarranted.

		Next, the Complaint form names both UGI and PECO as respondents, but only UGI was listed as a respondent on the record and served by the Secretary with the Complaint.  Again, if this were an untimely appeal of the BCS informal proceeding, this action would be a natural one.  
		Then, UGI filed its Answer, New Matter and Preliminary Objections stating that the Complainant had been a UGI customer but was no longer a customer.  Therefore, UGI moved to dismiss the Complaint against it by filing Preliminary Objections.

		The Initial Decision states the correct legal standard to apply to preliminary objections, i.e., that the Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the objections all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  I.D. at 4.  Then, the Initial Decision correctly states that facts alleged in new matter which are not contested may be deemed to be admitted under Commission Regulations.  52 Pa. Code § 5.63(b).  As the Complainant did not file a response to New Matter, the ALJ deemed the facts to be admitted.  

		However, the ALJ relied upon the facts from UGI's New Matter to support the grant of the Preliminary Objections, when only those facts set forth by the complainant may be considered under the applicable standard.  Nowhere in the Complaint does it say which utility is the correct one to address the allegations, and neither is it clear whether the billing in question is an arrearage from the prior address or deals with the current account.  

		We note that, where the facts relied upon to support a motion to dismiss a complaint appear in the respondent's own pleadings, the proper filing is a motion for judgment on the pleadings.  This permits the Commission to consider all filed pleadings and their contents, including facts found in new matter that have been deemed to be admitted.  It is true that, in those instances where it is clear that the respondent is entitled to relief and the complainant has not responded to new matter, the Commission has construed preliminary objections to be a motion for judgment on the pleadings, after explaining its actions completely and not mixing the applicable legal standards.  See Utility Workers Union of America System Local 537 v. Pennsylvania-American Water Company, Docket No. C-2012-2287204, 2012 Pa. PUC LEXIS 944 (Order entered June 21, 2012).  The Commission may waive a requirement when necessary or appropriate, if the waiver does not adversely affect a substantive right of a party.  52 Pa. Code § 1.2.   However, the decision to treat preliminary objections as a motion for judgment on the pleadings must be specifically stated in the disposition of the preliminary objections and the appropriate analysis must be provided. 

		According to well-established law, the Commission will grant a motion for judgment on the pleadings when the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Cmwlth. 1985).  But those instances are the exception, not the rule, and the facts must be clear.  This case is not clear.  

		In the Initial Decision, the ALJ recognized that Ms. Keets may have a complaint against PECO and dismissed the Complaint against UGI without prejudice to the Complainant's right to file it again, this time against PECO.  But a review of the Complaint form shows that the Complainant already did file her Complaint against PECO, and she should not have to do so again.  Returning this case to its origins and requiring the service of the Complaint against PECO will cure the procedural defects which have occurred in this matter.  Service of this Opinion and Order will notify PECO that the Complaint will be served, thus curing the failure to contact PECO prior to the service of the formal complaint.

		As always, the parties are encouraged to pursue amicable resolution of the matter.  Accordingly, we shall reverse the Initial Decision and remand the proceeding to the Office of Administrative Law Judge (OALJ) for additional proceedings as deemed necessary.  

Conclusion

		Based on our review of the ALJ’s Initial Decision, the pleadings, and the applicable law, we shall reverse the ALJ’s Initial Decision by denying the Preliminary Objections, reinstate the Complaint against PECO, and remand the proceeding to the OALJ for further proceedings as deemed necessary following the service of the Complaint on PECO and receipt of PECO's responsive pleadings, consistent with this Opinion and Order; THEREFORE, 
		
IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Marta Guhl, issued on September 12, 2016, is reversed.

		2.	That the Preliminary Objections filed by UGI Utilities, Inc., are denied.

		3.	That the Formal Complaint filed by Marie Keets is reinstated.

4.	 That the Commission’s Secretary’s Bureau shall serve a copy of this Opinion and Order on PECO Energy Company as well as upon UGI Utilities, Inc.

5.  	That the Commission’s Secretary’s Bureau shall serve a copy of the Formal Complaint on PECO Energy Company, as a named respondent.  

6.	That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary.  

[image: ]							BY THE COMMISSION,



[bookmark: _GoBack]							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  October 27, 2016

ORDER ENTERED:  November 23, 2016
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