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INTRODUCTION



Complainant contends the following:  that her meter was changed five times in five years and therefore her electric usage charges were excessive due to meter error; that estimated bills contributed to the high bills that she received; that PECO did not inform her that the cause of her high usage was due to her heating system and water heater until the third PECO-directed energy audit and therefore PECO should reimburse her for excessive costs incurred after the first energy audit; and that PECO refused to provide her with a shut off notice to include in an energy assistance grant application.   


This decision finds that the bills issued by PECO, including the estimated bills, reflect complainant’s usage, and Complainant is not entitled to reimbursement because no action by PECO caused the high bills issued to the Complainant.  This decision also finds that PECO did not provide reasonable service when the company would not give Complainant a statement regarding the possible shut off status of her account in order for her to complete her application for energy assistance.  
HISTORY OF THE PROCEEDINGS



In a timely appeal of Bureau of Consumer Services (“BCS”) decision in BCS case number 3322635, Complainant Rosalyn Purnell (“Complainant”) filed a Complaint against PECO Energy Company (“PECO”) on November 9, 2015.  On the Complaint form, Ms. Purnell checked the box stating that she was having a reliability, safety or quality problem with her utility service.  She also attached a letter wherein she alleged that meter error caused her to have high bills, that PECO would not provide her with a shut off notice which prevented her from obtaining assistance with her bills, that she was unwillingly placed on budget billing and that PECO failed to inform her that she had a defective heating unit. 



On December 8, 2015, PECO filed an Answer.  In that Answer, PECO averred that Complainant was enrolled in the Customer Assistance Program (“CAP”) until she requested to be removed from CAP on March 19, 2013.  She reenrolled on January 2, 2014 and, as of the date of the Answer, was enrolled in CAP Tier D1. 


PECO further averred that a high bill investigation was conducted by a PECO investigator on March 17, 2015, and that the analysis conducted by the technician justified the usage billed.  PECO further stated that the technician performed a passing load test and found nothing wrong with the meter and also determined that there was no foreign load.  PECO further asserted that Complainant’s balance was $4,977.36 and that the balance is comprised entirely of CAP arrears. 



A hearing was scheduled for February 25, 2016.  Ms. Purnell represented herself and presented no exhibits.  As the hearing began, Ms. Purnell stated that she was locked out of her home in a landlord dispute and therefore was not able to bring any documents in support of her complaint.  Ms. Purnell did not pursue her budget billing claim.


PECO was represented by Shawane Lee, Esq.  She presented 23 exhibits and the testimony of Dana McCollum, PECO Regulatory Assessor. 


During the hearing, Ms. Purnell stated that she needed to leave in order to resolve her housing issues.  (Tr. 69-70).  The hearing was adjourned and a further hearing was scheduled for April 14, 2016.  At the close of the hearing, Ms. Purnell was advised to let the undersigned know if her housing situation required a further postponement of the hearing.


Ms. Purnell did not appear for the hearing on April 14, 2016.  Written notice of that hearing was mailed to Ms. Purnell on February 29, 2016 through first-class mail, USPS.  This notice was not returned as undeliverable. 



PECO was represented at the April 14, 2016 hearing by Margaret Morris, Esq.  At the start of the hearing, Attorney Morris reported that the Complainant had called PECO on March 9, 2016 to request that her service be discontinued and that Complainant would not provide a forwarding address.



Attorney Morris also introduced 21 of the 23 PECO exhibits offered by Attorney Lee and the testimony of Mr. Thomas Lerro, Field Meter Services Foreman.  PECO exhibits 1, 2, 3, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, and 23 were admitted.  Ms. Morris stated that did not wish to offer PECO Exhibits 4 and 5 for admission.  (Tr. 105).


The transcript of the final hearing was received in the Philadelphia Office of Administrative Law Judge on May 13, 2016.  Complainant has not since contacted the OALJ or the undersigned and has not submitted any documents or information for consideration.  The record was closed on September 2, 2016 given that, even in light of Complainant’s housing situation, Complainant has had sufficient time to contact the OALJ and to submit any additional information. 

FINDINGS OF FACT

1. The Complainant is Rosalyn Purnell.
2. The Respondent is PECO Energy Company. 
3. At the time of the hearing, Complainant lived at 2261 North Bouvier Street in Philadelphia, Pennsylvania, the service address at issue. 
4. Ms. Purnell moved into the service address on June 17, 2010.  (Tr. 7).
5. The service address is a three-bedroom row home.  (Tr. 13). 
6. The service address has all electric heat and appliances.  (Tr. 95).
7. The Complainant had a heat pump at the service address.  (Tr. 14). 
8. Ms. Purnell is not disputing that there was high energy usage at her home.  (Tr. 12). 
9. Complainant first contacted PECO regarding high bills on August 19, 2010.  (Tr. 40; PECO 22).
10. In response to her August 19, 2010 concern about high bills, Complainant was referred by PECO to the Low Income Usage Reduction Program, or LIURP.  (Tr. 8; Tr. 41; PECO 22).
11. After Complainant informed PECO that she had electric heating, PECO changed Complainant’s rate from residential electric service to residential heating service on September 1, 2010.  (Tr. 42). 
12. Complainant contacted PECO regarding a high bill on July 18, 2011.  (PECO 22; Tr. 44). 
13. The term “hot meter” means that a meter is loose or not correctly tightened on the customer’s meter panel.  (Tr. 83).
14. A “hot meter” does not affect the accuracy of the meter readings unless the meter becomes completely detached and then it would under-record usage or report no usage.  (Tr. 84).
15. The electric heating and electric water heating systems at the service address have malfunctioned since at least 2013.

16. At the time of the hearing, Complainant had not contacted her landlord about the malfunctioning heating system.  (Tr. 19).
17. Four meters were installed at the service address while Complainant resided there, as follows:

	DATE installed*
	METER No.
	REASON

	June 17, 2010 
	033106147
	*Meter at service address when complainant moved in

	September 13, 2010
	336000358
	Changed at Complainant’s request and remote signal problem with previous meter

	February 26, 2013
	030818625
	Remote transmission signal problems with previous meter

	February 2, 1015
	127884163
	Meter system changed to AMI (smart meter), Installed AMI meter

	February 24, 2015
	125206787
	Replaced after “hot meter” signal


(Tr. 86; PECO 8, PECO 22).

18. After Meter No. 033600358 was removed on February 26, 2013, the meter was tested and showed 99.57% accuracy.  (Tr. 88; PECO 21). 
19. A high bill investigation in 2013 determined that there was no meter error.

20. High bills in the winter of 2012-2013 were due to Complainant’s use of a heating system with a heat pump during the Winter Vortex that year.  (Tr. 96, PECO 19). 
21. Estimated bills were issued to Complainant when there were remote meter reading transmission problems and during the winter vortex of 2012-2013.  (PECO 1; PECO 22).
22. Some of the estimated bills issued to the Complainant were under-estimated and did not reflect her higher actual usage.  (Tr. 32).
23. In February of 2015, PECO reconciled the Complainant’s actual usage and estimated bills, cancelling $771.98 of estimated charges and replacing it with the amount reflecting actual usage, $1,071.70.  (Tr. 32; PECO 1).
24. In February of 2015, PECO called Complainant and told her that her meter was reading “hot” and the company sent a PECO technician to inspect.  (Tr. 16-18). 
25. A heat pump is an electric heating system that activates auxiliary power that uses approximately three times more energy when the outside temperature drops.  (Tr. 84).
26. If a bill exceeds $5,500.00, PECO will not accept a CRISIS grant.  (Tr. 34).
27. Complainant tried to secure a CRISIS or USEF energy assistance grant but could not complete the application because PECO would not provide her with a shut off notice or other documentation of the potential for shut off.  (Tr. 10).
28. LIURP conducted an audit of the service address in 2014.  (Tr. 7; PECO 23).
29. At the time of the February 25, 2016 hearing, Complainant’s balance was $5,934.36.  (Tr. 35). 
30. Complainants high usage is seasonal, as reflected on the following chart: 
	Year
	
	2012
	2013
	2014
	2015
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Heating
	Month
	
	
	
	

	
	Jan-Feb
	3102 kWh
	3412 kWh
	2518 kWh
	8061 kWh

	
	Feb-March
	2052 kWh
	3798 kWh
	2793 kWh
	6691 kWh

	
	March-April
	1519 kWh
	1972 kWh
	2215 kWh
	3754 kWh

	
	April-May
	1327 kWh
	1142 kWh
	1027 kWh
	1941 kWh
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Cooling
	Month
	
	
	
	

	
	June-July
	1479 kWh
	1354 kWh
	1404 kWh
	718 kWh

	
	July-Aug
	1385 kWh
	1340 kWh
	1118 kWh
	675 kWh

	
	Aug-Sept
	1186 kWh
	1427 kWh
	1212 kWh
	935 kWh

	
	Sept-Oct
	879 kWh
	1005 kWh
	770 kWh
	674 kWh


31. Complainant was aware that that her heating system was malfunctioning and a cause of her high bills and discussed this with PECO technician Eric Riley when he conducted a high bill investigation on April 17, 2013.  (PECO 19). 
32. During that visit to the service address on April 17, 2013, technician Riley noted that the thermostat for heating was set at 78 degrees, that the heat pump was malfunctioning, that the furnace fan would not run to circulate the heat and that there appeared to be a problem with the hot water heater system.  (Tr. 64; PECO 20).
33. PECO technician Riley again visited the property on February 24, 2015 and found a bad meter board.  (Tr. 62).

34. On February 24, 2015, Technician Riley also found a hot meter socket and conducted a passing load test that verified the accuracy of the meter.  (PECO 20).

DISCUSSION



The Pennsylvania Public Utility Code requires that:

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.  


The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).  “Service, used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . .”  66 Pa.C.S.A. § 102.


Section 332(a) of the Public Utility Code places the burden of proof on the party seeking relief from the Commission.  66 Pa.C.S. § 332(a).  Therefore, in order to prevail, a complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Tel. Co. of Pa., 72 Pa. PUC 196 (1990).  “Burden of proof” is a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  The offense alleged and proven must be in violation of the Public Utility Code, the Commission’s regulations or an outstanding order of the Commission.  66 Pa.C.S. § 701.


If a complainant establishes a prima facie case, the burden of presenting the evidence shifts to the utility.  The complainant will prevail if a utility does not rebut the complainant’s evidence.  Where a utility presents rebuttal evidence, the burden of going forward with the evidence shifts back to the complainant, who to prevail must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof is always that of a complainant.  Milkie v. Pa. Pub. Util. Comm'n, 768 A.2d 1217 (Pa. Cmwlth. 2001) (Milkie); see also, Burleson v. Pa. Pub. Util. Comm'n, 443 A.2d 1373 (Pa. Cmwlth 1982).
HIGH BILL

Ms. Purnell’s complaint is that her PECO bills for the service address were too high since she first moved in and did not reflect energy usage of the occupants, Ms. Purnell and her daughter.  While acknowledging that there was high energy usage at the service address, Ms. Purnell believed that this was because of some action by PECO.  

Where high billing is alleged, a complainant may establish a prima facie case by showing:  (1) that the number of occupants in the household has not changed; (2) that the potential for energy utilization was low; and (3) that complainant’s billing history shows no prior abnormalities.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



In Milkie, the Commonwealth Court of Pennsylvania expounded on Waldron as follows: 

[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  (citation omitted)
Milkie, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001). 


In support of her high bill claim, Ms. Purnell testified that the PECO meter installed at her home caused a fire, that her meter was changed up to six times in five years and that there were periods when she received estimated bills and those estimated bills were never adjusted to reflect her actual usage.  (Tr. 8-9).  

Ms. Purnell is mistaken that there was a meter fire, as more fully discussed below.  Additionally, although only she and her daughter lived at the service address, testimony and evidence presented by PECO established potential energy usage as billed at the three bedroom service address.  Further, the high bills received by the Complainant were due to her usage, not estimated billing error.  A prima facie case was not established here.



The evidence presented supports a finding that Complainant was not overbilled.  The service address is an all-electric residence and Complainant testified that, at the service address, she had a microwave, electric range, washer and dryer, electric heat with a heat pump, hot water heater and a television.  Notably, Complainant had a heat pump heating system, which uses a lot of energy when it is cold because the auxiliary pump turns on, according to Foreman Lerro. (Tr.95).  Additionally, there was a Winter Vortex in the winter of 2012-2013, leading to high energy usage for heating. Also, Complainant had problems with her electric water heater, which would result in higher energy usage and therefore higher bills.  (PECO 19, PECO 20).  A LIURP audit conducted in 2014 noted that “Deteriorating Plumbing issues prevented water heater pipe insulation.”  (PECO 23).  This contributed to the problems with her water heater and resultant high usage.  The totality of the evidence presented supports a finding that high bills were not due to any problem with the PECO meters or any actions or omissions by PECO.  Further, in 2015, the fan on her heating system was not working, causing her heat pump to remain on auxiliary and therefore to use more energy to heat her home. (PECO 19, PECO 20).


Also, contrary to Complainant’s assertion, the estimated bills issued by PECO were not the cause of high bills issued to Ms. Purnell.  Section 56.12(3) of Title 52 of the Pennsylvania Code states, “A public utility may estimate the bill of a customer if extreme weather conditions, emergencies, equipment failure . . . or other circumstances prevent meter reading.”  52 Pa.Code § 56.12(3).  The record shows that PECO issued estimated bills when there were transmissions problems and during the winter vortex of 2012-2013, conditions under which PECO was permitted to issue estimated bills under § 56.12(3).  See PECO 22 and PECO 1. 



The record also shows that PECO reconciled the estimated bills with actual usage.  The testimony of PECO Regulatory Assessor Dana McCollum and PECO records establish that PECO determined that some of the estimated bills actually undercharged Complainant for usage and, in February of 2015, the company reconciled Complainant’s bills to reflect actual usage as recorded on the meters.  (Tr. 32; PECO 1).  As discussed below, the meters themselves correctly recorded usage.   

Meter No. 033106147 was at the property when Ms. Purnell moved in.  On September 13, 2010, that meter was replaced with Meter No. 336000358.  Complainant requested a new meter and PECO was experiencing transmission or remote reading problems with the meter.  At the time that the meter was removed, it was determined that even though the remote reading was problematic, the reading on the meter itself was accurate and in line with usage at the property.  (PECO 22).  As Foreman Lerro testified, a problem with remote reading of a meter, i.e., a transmission problem, has no bearing on the accuracy of the usage recorded by the meter.  (Tr. 100).  



On February 26, 2013, Meter No. 336000358 was replaced with Meter No. 030818625 because of remote meter reading transmission problems.  Again, transmission problems did not affect the accuracy of the meter recording usage.  (Id.).  Confirming this, after it was removed, Meter No. 030818625 was tested and found over 99 percent accurate.  (PECO 21).  

On March 26, 2013, Complainant contacted PECO and filed an informal Complaint with the Commission’s BCS contending that her bills were too high.  On April 17, 2013, PECO technician Eric Riley conducted a high bill investigation at the service address.  He ran a passing load test and determined that the meter was accurately recording usage.  (PECO 19, Tr. 95).  He also verified that there was no meter mix up, i.e., Complainant was charged for usage on the correct meter, and there was no foreign wiring; i.e., Ms. Purnell was paying only for electric usage on her property.  (Tr. 93; PECO 17). 

According to Foreman Lerro, the winter of 2012 to 2013 was one of the coldest, due to the Winter Vortex, and therefore usage would be impacted.  (Tr. 96).  Ms. Purnell acknowledged  during Technicians Riley’s high bill investigation on April 13, 2013 that her heating system, which had a heat pump, was contributing to her high usage that winter.  (PECO 19). 



On February 2, 2015, Meter No. 030818625 was replaced with Meter No. 127884163 as part of the company’s transition to an AMI (Advanced Metering Infrastructure) system.  (PECO 22).  


In February of 2015, PECO received a “hot meter” signal from AMI Meter No. 127884163 indicating that there was a connection problem with the meter.  In response, AMI Meter No. 127884163 was replaced with AMI Meter No. 125206787 on February 24, 2015.  (PECO 22).  There was no meter fire.  While replacing the meter, PECO technician Peter Zensel also replaced the bad connection on the Complainant’s meter connection board.  (PECO 22).  Complainant subsequently contacted PECO and stated that she wanted to thank Technician Zensel for taking steps “in making the property safe for her and her family.”  (PECO 22). 

During a second high bill investigation in March of 2015, PECO technician Eric Riley again verified that there was no meter mix up, that the meter was recording usage accurately and that there was no foreign load.  (Tr. 97; PECO 20).  While there, Technician Riley found that Complainant had a malfunctioning electric heat pump running on auxiliary and the heater fan was not blowing air through the ducts or vents.  (Tr. 98; PECO 20).  At some point during this visit, Complainant informed Mr. Riley that her hot water heater was also not working properly.  (Tr. 98; PECO 20).

Based on the above record evidence, one may conclude that there was no meter error and that the high bills reflected usage at the service address, much of which could be attributed to a malfunctioning heating system and water heater.  Meter tests showed that the meters were recording usage properly even when there were remote transmission problems.  


As far as the meter board connection problem in 2015, as previously noted, a meter board connection problem would result in a “hot” meter signal to PECO.  According to Mr. Lerro, the accuracy of the meter in recording usage is not affected unless the meter is disconnected from the board.  The meter would then under record or not record usage.  It would not result in a high bill.  (Tr. 84). 


Although PECO technician Zensel made repairs to Ms. Purnell’s meter board, the customer is responsible for repairs to the meter board in accordance with PECO’s Commission-approved tariff, Section 6, PECO Supplement No. 3 to Tariff Electric Pa. P.U.C. No. 5, First Revised Page No. 14.  A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  66 Pa.C.S. § 316, Kossman v. Pa. Pub. Util. Comm'n, 694 A.2d 1147 (Pa.Cmwlth. 1997) (Kossman); and Stiteler v. Bell Telephone Co. of Pennsylvania, A.2d 339 (Pa.Cmwlth. 1977) (Stiteler).

PECO records also show that Complainant’s usage was seasonal; her usage increasing when the weather turned colder requiring more heating and in the summer when cooling was required, as would be expected.  (FOF 27).  Adding to her high usage during that period was her use of a heating system with a heat pump for warmth.  Additionally, extraordinarily high usage of between 6,000 and 8,000 kWhs occurred in the winter of 2014-2015, about the time that Technician Riley noted, and Complainant acknowledged, that there were problems with her heating system and water heater that would result in high usage and therefore high bills.   


PECO did not cause the high bills and therefore Complainant does not prevail on her high bill claim. 
REIMBURSEMENT FOR FAILURE TO NOTIFY 


Complainant questions why PECO did not notify her that her home heating system and water heater were faulty until 2015.  She contends that because the company failed to notify her sooner, PECO should reimburse her for high charges incurred in the interim.  Ms. Purnell contends that it was not until the second or third high bill investigation that she was advised by PECO that there was “something going on” contributing to the high bills.  A prima facie case is not established here because the record shows that prior to 2015, Complainant was aware of problems with her heating system and water heater and that she discussed these problems with PECO personnel.


As previously noted, while conducting the first high bill investigation in April of 2013, PECO Technician Riley discussed with Complainant that setting her thermostat at 78 degrees would result in high usage.  He explained to her that setting it at that temperature would cause her heater to turn on more often and use more electricity.  (Tr. 95-96; PECO 19).  At that time, as discussed above, Complainant’s usage was seasonally high but not extraordinarily so. 

In the January through March billing periods of 2015, Ms. Purnell had extraordinarily high usage of over 6,000 kWh per month.  Mr. Riley conducted the second high bill investigation in March of 2015 and advised Complainant that she should talk with her landlord about repairing the malfunctioning heat pump that caused high usage.  Mr. Riley also noted in his report of that visit that Ms. Purnell was aware that there was a problem with her water heating system.  (PECO 20).  Mr. Riley’s notes also reflect that Ms. Purnell “was upset landlord will not make repairs to the heat pump or the hot water system.”  (Id.).  One may conclude that Ms. Purnell was well aware of the problems that caused her to use a great amount of electric energy.


Further, Mr. Riley’s advice to Ms. Purnell was a courtesy.  PECO’s tariff, Sections 6 and 3, provide that customers are responsible for any connections or equipment beyond the meter or point of delivery.  PECO Supplement No. 3 to Tariff Electric Pa. P.U.C. No. 5, Original Page 12 and First Revised Pages No. 14.  PECO had no obligation with respect to the operation of Complainant’s water heater or heating system and therefore PECO has no liability here.  She has not established a prima facie case and therefore her request for reimbursement is denied. 
SHUT OFF NOTICE



Complainant established a prima facie case on this claim.  Ms. Purnell testified that in Winter 2014-2015 and Winter 2015-2016, PECO refused to provide her with a shut off notice, a document that she needed to complete her application for energy assistance grants such as CRISIS and USEF.  (Tr. 10-11).  PECO did not deny or contradict her assertion. 


PECO responded that Complainant was not given a shut off notice because their IT system did not issue one for Complainant.  (Tr. 13).  It was further explained that when a customer files a dispute regarding billing, that information is placed in its IT system, the system removes any balance due from collection procedures, no amount is due until the matter is resolved and therefore no shut off notice is generated by the system.  PECO presented testimony that at the time of the hearing, Complainant’s balance was $5,934.36 and also that a customer is not eligible for the CRISIS grant if the outstanding bill is more than $5,500.00.  This rebuttal is insufficient to prevail. 


Nothing prevented PECO from providing Complainant with a letter stating that she was behind on her payments and that she was subject to shut off absent the complaint filed.  Complainant’s balance reached $5,612.36 by mid-January 2016.  However, in winter 2013-2014 through the end of 2015, her bill was less than $5,500.00.  (PECO 1).  Not providing the Complainant with some sort of documentation of the state of her account and the possibility of shut off to include in her energy grant application at that time was unreasonable service in violation of 66 Pa.C.S. § 1501.

Civil Penalty



The Public Utility Code provides for penalties where there is a Code violation.  It states in relevant part:

If any public utility ... shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the Commission, ... such public utility, person or corporation for such violation, omission, failure, neglect, or refusal, shall forfeit and pay to the Commonwealth a sum not exceeding $1,000, to be recovered by an action of assumpsit instituted in the name of the Commonwealth.  In construing and enforcing the provisions of this section, the violation, omission, failure, neglect, or refusal of any officer, agent, or employee acting for, or employed by, any such public utility, person, or corporation shall, in every case be deemed to be the violation, omission, failure, neglect, or refusal of such public utility, person or corporation.

66 Pa.C.S. § 3301(a).  The factors to be considered in determining a penalty are: 

(1)
Whether the conduct at issue was of a serious nature... such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing, or technical errors, it may warrant a lower penalty.

(2)
Whether the resulting consequences of the conduct at issue were of a serious nature such as personal injury or property damage, the consequences may warrant a higher penalty.

(3)
Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4)
Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5)
The number of customers affected and the duration of the violation.

(6)
The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)
Whether the regulated entity cooperated with the Commission's investigation.  Facts establishing bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.

(8)
The amount of the civil penalty of fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.

(9)
Past Commission decision in similar situations.

(10)
Other relevant factors.

52 Pa.Code § 69. 1201(c).  See also Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992409 (Order entered March 16, 2000), 2000 WL 1407936 (Pa. P.U.C.).  On November 29, 2007, the Commission adopted, Final Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations; Docket No. M-00051875, 37 Pa. B. 6755 (Order published December 22, 2007) (52 Pa.Code Chapter 69).  


Here PECO is found in violation of 66 Pa.C.S. § 1501 when the company did not provide Complainant some sort of documentation of the possibility of shut off of her account to include in her assistance application.  Nothing prevented or prohibited this, despite the particularities of PECO’s IT system. 


However, this is not a violation that merits a penalty.  There was no willful fraud or misrepresentation.  PECO did not terminate Complainant’s service.  The matter was one of routine rather than a deliberate or bad act.  This was an isolated incident affecting one customer. 


While this is a situation where PECO should consider and make “efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future,” it is not one that calls for a penalty to encourage such consideration.  No penalty will be imposed here. 
Conclusions of Law

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.
2. The Complainant has not met her burden of proof to establish a claim of high billing.  66 Pa.C.S. § 332(a). 
3. Complainant has not presented direct or circumstantial evidence which would support a finding that the metered and billed usage exceeded the actual usage.  Milkie v. Pa. Pub. Util. Comm'n, 768 A.2d 1217 (Pa. Cmwlth. 2001); Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).
4. Complainant has not established that she is entitled to reimbursement from PECO.  66 Pa.C.S. § 332(a).
5. PECO did not provide reasonable service when it did not provide Complainant with proof that she was at risk of shut off.  66 Pa.C.S. § 1501.
ORDER


THEREFORE,



IT IS ORDERED:

1. That the Complaint of Rosalyn Purnell against PECO Energy Company at Docket No. F-2015-2513799 is granted in part and denied in part.
2. That the shut off, reimbursement and high bill claims are denied.
3. That the claim that PECO did not provide reasonable service when it did not provide her with a statement that she was at risk of termination to complete her application for energy assistance is sustained.
4. That if Ms. Purnell seeks documentation demonstrating that she is at risk of shut off with respect to any charges currently due and owing to PECO, PECO will provide her with a written statement that she is at risk of shut off to include in an application for energy assistance, whether or not a dispute is pending, within seven days of the request.  
5. That all other claims are denied and dismissed 
6.
That the Secretary mark this docket closed. 

Date:
 October 26, 2016 




/s/












Darlene R. Davis Heep








Administrative Law Judge
� 	PECO 9 and PECO 6 are communications written specifically to Ms. Purnell, showing that a letter written for Ms. Purnell to include in her assistance application would not have been a daunting task.
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