BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Nicholas Loyle					:
							:
	v.						:		F-2016-2531016
							:
PECO Energy Company				:



INITIAL DECISION


Before
Cynthia Williams Fordham
Administrative Law Judge


		The Complainant alleged that the Respondent transferred his tenant’s electric bills to him without notifying him after the Respondent stated that it found foreign load.  He also alleged that the foreign load notification letter and the bills were sent to the service address instead of his home address.  The evidence in the record demonstrates that there was no foreign load.  The complaint is sustained and the Respondent is ordered to remove the charges from the Complainant’s bill. 

HISTORY OF THE PROCEEDING

		On February 25, 2016, Nicholas Loyle (“Loyle” or “Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”), alleging the following: 1) that the Respondent failed to notify him that the Respondent’s technician came to his rental property on Allegheny Avenue on May 13, 2013, and said there was foreign load; 2) that the Respondent changed the Allegheny Avenue account from the tenant’s name to the Complainant’s name without notifying the Complainant; 3) that the Complainant did not receive any bills for the Allegheny Avenue account between May 2013 and October 2014 because they were sent to the Allegheny Avenue property, the service address; 4) and that the Respondent sent correspondence to the Complainant’s home address on July 25, 2014, regarding the Allegheny Avenue past due bill.  The Complainant denied that he is responsible for the $5,965.48 bill because he was not notified until July 25, 2014, that the account was in his name.  This is a timely appeal of a Bureau of Consumer Services decision.

		On March 11, 2016, the Respondent filed an answer.  The Respondent stated that the Complainant owns the property at 511 East Allegheny Avenue in Philadelphia.  When the Respondent’s technician visited the property on May 13, 2013, she found foreign load.  On May 17, 2013, the Respondent transferred the service for the first floor tenant to the Complainant’s new account.  The Respondent stated that it sent the Complainant correspondence, dated May 20, 2013, advising the Complainant of the foreign load.  The Respondent averred that the Complainant contacted the Respondent about the foreign load on October 16, 2014.  On November 3, 2014, the Respondent’s technician verified that the foreign load had been corrected.  Therefore, the Respondent closed the new account effective November 3, 2014.  The Respondent averred that there was an unpaid balance of $6,116.54.  

		By hearing notice dated April 1, 2016, the hearing was scheduled for Thursday, May 19, 2016, at 10:00 a.m.

		By correspondence dated April 27, 2016, and received on May 3, 2016, the Complainant requested a continuance of the May 19, 2016, hearing due to work related responsibilities.  Counsel for PECO Energy Company did not object.  

		By prehearing order dated May 4, 2016, the continuance was granted and the hearing was cancelled.

		By hearing cancellation/reschedule notice dated May 13, 2016, the hearing was rescheduled to Wednesday, June 29, 2016 at 10:00 a.m.

		A hearing was held in this matter on June 29, 2016, at 10:00 a.m. in the Philadelphia Regional Office at 801 Market Street before Administrative Law Judge Cynthia Williams Fordham.  The Complainant, Nicholas Loyle, testified in support of the complaint and sponsored one exhibit:

Complainant’s Exhibit 1 - letter from the Respondent to the Complainant, dated July 25, 2014.

		Shawane L. Lee, Esquire, represented PECO Energy Company.  The Respondent presented three witnesses: Michael Begley, a regulatory assessor for the Respondent; Mary McQuilkin, the Respondent’s high bill field investigator: and Lynn Zack, Esquire, an assistant general counsel for the Respondent, who sponsored thirteen exhibits:

PECO Exhibit 1 - Account Activity Statement for Omar Luciano Toro, the first floor tenant at the Allegheny Avenue property;
PECO Exhibit 2 - Mary McQuilkin’s residential high bill investigator’s report for the field investigation conducted on May 13, 2013; 
PECO Exhibit 3 - The Office of Property Assessment record for 511 East Allegheny Avenue in Philadelphia (printed in 2013);
PECO Exhibit 4 - Mary McQuilkin’s letter to the Complainant dated May 14, 2013; 
PECO Exhibit 5 - Account Activity Statement for the Complainant for the first floor at the Allegheny Avenue property; 
PECO Exhibit 6 - Respondent’s Letter to the first floor tenant, dated May 20, 2013;
PECO Exhibit 7 - David Voigtsberger’s residential high bill investigator’s report for the field investigation conducted on November 3, 2014; 
PECO Exhibit 8 - Account Activity Statement for the Complainant for 1515 S. 26th Street in Philadelphia; 
PECO Exhibit 9 - Account Activity Statement for the Complainant for 103 Weymouth Road in Darby; 
PECO Exhibit 10 - Account Activity Statement for the Complainant for 1430 S. Marston Street in Philadelphia; 
PECO Exhibit 11 - Account Activity Statement for the Complainant for 405 Fox Meadow Lane in West Chester; 
PECO Exhibit 12 - Collection History for the Complainant; and
PECO Exhibit 13 - Office of Property Assessment record for 511 East Allegheny Avenue in Philadelphia (printed in 2016). 

		The record consists of a 71 page transcript of the hearing and 14 exhibits[footnoteRef:1].  The record closed on July 21, 2016, when the transcript was received.  [1:  All of the exhibits were admitted into evidence without objection.] 


FINDINGS OF FACT

1. The Complainant, Nicholas Loyle, resides at 405 Fox Meadow Lane, West Chester PA  19382.

2. The Respondent in this proceeding is PECO Energy Company.

3. The Complainant owns the property at 511 East Allegheny Avenue, Philadelphia, PA (Tr. 6; C. Ex. 1).

4. The Complainant never lived at the Allegheny Avenue property (Tr. 8, 9).

5. The first floor tenant, Omar Luciano Toro, established an electric account with the Respondent for the Allegheny Avenue property on January 13, 2013 (Tr. 15; PECO Ex. 1).

6. On May 3, 2013, Mr. Toro contacted the Respondent and complained about high bills and possible foreign load (Tr. 15, 16).

7. Mary McQuilkin, the Respondent’s technician, visited the property on May 13, 2013, to check for foreign load (Tr. 18, 47, 48; PECO Ex. 2).

8. On May 13, 2013, Ms. McQuilkin verified the meter number, shut off the first floor’s meter and noticed that the common hallway light was off (Tr. 49; PECO Ex. 2).

9. Ms. McQuilkin concluded that the common hallway light was controlled by the second floor tenant and that the light was connected to the meter for the first floor tenant (Tr. 10, 48, 49, 55; PECO Ex. 3).

10. Based on information from the first floor tenant, Ms. McQuilkin noted on her report that the Complainant’s mailing address was 511 East Allegheny Avenue (Tr. 50; PECO Ex. 2).

11. When foreign load is found, the Respondent automatically transfers the account and any outstanding balance of the tenant to the landlord (Tr. 16; PECO Ex. 2).

12. The Respondent sent the Complainant correspondence, dated May 14, 2013, advising the Complainant of the foreign load (Tr. 18; PECO Ex. 4).

13. The Respondent sent the correspondence to the Complainant at 511 East Allegheny Avenue, Philadelphia (Tr. 18, 19; PECO Ex. 4).

14. The Respondent obtained the mailing information for the Complainant from the public records of the county where the property is located (Tr. 17; PECO Ex. 3).

15. The 2013 Philadelphia Office of Property Assessment record for 511 East Allegheny Avenue in Philadelphia, listed the Complainant as the owner and 511 East Allegheny Avenue in Philadelphia as his mailing address (Tr. 17, 18; PECO Ex. 3). 

16. The Respondent does not use the Respondent’s customer information management system to identify property owners (Tr. 17).

17. The Respondent established an electric account for the Complainant for the first floor of the Allegheny Avenue property on May 17, 2013 (Tr. 19; PECO Ex. 5).

18. On May 17, 2013, the Respondent transferred Mr. Toro’s $1,196.76 balance to the Complainant’s new account (Tr. 19; PECO Exs. 1, 5).  

19. The Respondent sent the Complainant’s bills for 511 East Allegheny Avenue in Philadelphia to the service address (Tr. 21, 22; PECO Ex. 5).

20. The Respondent sent Mr. Toro, the tenant, correspondence dated May 20, 2013, explaining that the service would be transferred to the landlord and billed to the landlord until the repairs were made (Tr. 19, 20; PECO Ex. 6).

21. Between May 2013 and July 2014, no payments were made on the Complainant’s Allegheny Avenue account (Tr. 9; PECO Ex. 5).

22. After the Complainant’s bill for the Allegheny Avenue account was referred to the legal department for collection, Lynn Zack, assistant general counsel for the Respondent, sent the Complainant correspondence dated July 25, 2014, advising the Complainant of the $5,892.28 past due balance (Tr. 12, 20; C. Ex. 1; PECO Exs. 5, 9).

23. Ms. Zack sent the July 25, 2014 letter to the Complainant at his residence on Fox Meadow Lane (Tr. 12; C. Ex. 1).

24. Ms. Zack found the Complainant’s home address by reviewing various public records and the Respondent’s customer records to comply with the Pennsylvania rules for personal service (Tr. 62, 63).  

25. After the Complainant received the July 25, 2014 letter, he contacted Ms. Zack, notified her that he did not receive the notice about the foreign load and requested that someone investigate the matter (Tr. 9).

26. The Complainant also notified Ms. Zack that he never received any bills relating to the Allegheny Avenue account (Tr. 9).
27. Ms. Zack does not have the authority to change billing information (Tr. 39, 63).  

28. The Respondent’s customer service center personnel can update the Respondent’s customer information management system (Tr. 39).

29. After the Complainant contacted the Respondent again on October 16, 2014, the Respondent’s technician, David Voightsberger, visited the Allegheny Avenue property on November 3, 2014, and verified that there was no foreign load because the light was battery operated (Tr. 22, 43; PECO Ex. 7).  

30. The Respondent closed the Complainant’s account for the Allegheny Avenue property effective November 3, 2014 and returned the account to the tenant’s name 
(Tr. 23; PECO Exs. 5, 7).  

31. When the Complainant’s final bill for the Allegheny Avenue property was issued on November 4, 2014, the balance was $5,961.84 (Tr. 23, 24; PECO Ex. 5).

32. The Respondent sent the bills to the Allegheny Avenue address through November 2014 (Tr. 12, 13; PECO Ex. 5).

33. After late charges were added, the Complainant’s final balance for the Allegheny Avenue first floor account was $6,116.54 (Tr. 24; PECO Ex. 8). 

34. On December 15, 2014, the Respondent transferred the $6,116.54 balance to the Complainant’s account for 1515 South 26th Street, Philadelphia, PA 19146 (Tr. 24; PECO Ex. 8).

35. The mailing address for the South 26th Street account was the service address (PECO Ex. 8).

36. On May 4, 2015, the Respondent transferred the $5,962.86 balance from the Complainant’s account for 1515 South 26th Street, Philadelphia, PA 19146 to the Complainant’s account for 103 Weymouth Road in Darby (Tr. 24; PECO Exs. 8, 9).

37. On September 28, 2015, the Respondent transferred the $6,093.40 balance from the Complainant’s account for 103 Weymouth Road in Darby to the Complainant’s account for 1430 S. Marston Street in Philadelphia (Tr. 24; PECO Exs. 9, 10).

38. On February 15, 2016, the Respondent transferred the $6,060.68 balance from the Complainant’s account for 1430 S. Marston Street in Philadelphia to his home account at 405 Fox Meadow Lane in West Chester (Tr. 24; PECO Exs. 10, 11).

39. The Respondent cancelled some of the late charges that accrued while the service was billed to the Complainant at 511 East Allegheny Avenue (Tr. 32, 33; PECO Ex. 5).

40. The 2016 Philadelphia Office of Property Assessment record for 511 East Allegheny Avenue in Philadelphia, listed the Complainant as the owner and 405 Fox Meadow Lane, West Chester PA  19382 as his mailing address (PECO Ex. 13). 

DISCUSSION

		Pursuant to section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

		The record in this proceeding must be reviewed to determine whether the Complainant has satisfied his burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 225 A.2d 895 (Pa. 1967).

		Furthermore, the Commission’s decision must be supported by substantial evidence.  2 Pa.C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 413 A. 2d 1037 (Pa. 1980); Murphy v. Dept. of Public Welfare, 480 A.2d 382 (Pa.Cmwlth. 1984).

		The Complainant objected to being responsible for the bill for the first floor of 511 East Allegheny Avenue in Philadelphia.  When he received Ms. Zack’s correspondence, dated July 25, 2014, he called her and requested that someone investigate because he thought there was an error (Tr. 9, 11, 58).  In addition, he questioned why he had never received the letter notifying him of the foreign load or the bills for the Allegheny Avenue account (Tr. 9).  He noted that Ms. Zack was able to contact him at his home address (Tr. 9; C. Ex. 1).  He stated that the Respondent was aware of his home address since he has service with the Respondent.  He noted that even after he received correspondence from the Respondent at his home address, the bills were still sent to the service address.  

		The Complainant testified that a technician finally came out and said that everything was okay (Tr. 9, 10).  The Complainant stated that the letter indicated that there was a problem with the hallway light that has a motion sensor (Tr. 10).  However, when the Complainant met with the technician in November 2014, the technician said everything was okay (Tr. 10).  The Complainant stated that he was not present when the technician came in May 2013 (Tr. 10). 

		Mary McQuilkin, a high bill field investigator for the Respondent testified that she went to the property on May 13, 2013 in response to the first floor tenant’s high bill dispute (Tr. 47).  The tenant, Mr. Toro, declined the appliance analysis and passing load test because the appointment was to check for possible meter mix-up or foreign load (Tr. 48, 49).  Ms. McQuilkin testified that she went down to the basement and turned off the first floor meter and went back upstairs.  The hallway light was off.  After she turned the first floor meter back on, the light was on (Tr. 49).  Therefore, she concluded that the common hall light was on the meter for the first floor tenant although it was controlled by the second floor tenant (Tr. 49; PECO Ex. 2).  She did testify that if the light were operated by a battery, it would not go off if she shut the breaker off (Tr. 49).   

		During cross-examination, the Complainant questioned whether Ms. McQuilkin saw the battery operated motion sensor on the light (Tr. 55).  She said that she did not recall (Tr. 55). 

		The Complainant credibly testified that he did not do any repairs between Ms. McQuilkin’s field visit in May 2013 and Mr. Voightsberger’s field visit in November 2014.  The Complainant asked for a technician to come out so he could get additional information about the foreign load.  However, when Mr. Voightsberger came, he stated that there was no foreign load (PECO Ex. 7).

		Ms. McQuilkin stated she determined that there was foreign load by shutting the first floor meter off.  She did not explain the effect of a battery-operated sensor.  The Complainant indicated that there is a battery-operated sensor on the light.  This is consistent with the conclusion of Mr. Voightsberger, that there is no foreign load.  Consequently, the evidence demonstrates that there was no foreign load. 

		Based on Ms. McQuilkin’s report, it was reasonable for the Respondent to transfer the entire balance of the tenant’s account to the landlord pursuant to Section 1529.1 of the Public Utility Code, 66 Pa.C.S. § 1529.1.  

		In Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Opinion and Order entered May 21, 2010), the Commission determined that the landlord/owner is financially responsible for a tenant’s entire account once the foreign load is verified on the tenant’s service, including any arrearages.  In addition, the landlord is responsible for all past usage instead of being responsible for the portion of the bill related to the foreign load.  See also Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Opinion and Order entered August 7, 1997); Franchowiak v. PPL Electric Utilities Corporation, C-20054687 (Opinion and Order entered July 3, 2006), Del Vecchio v. PPL Electric Utilities Corporation, Z-01464793 (Opinion and Order entered September 13, 2006).

		To comply with the law and Commission decisions, the Respondent transferred the balance from the tenant’s account to the landlord’s account.  

		However, based on the evidence, the complaint is sustained because there was no foreign load.  The Complainant is not responsible for the bill. 

		In Joseph A. Rosi v. Bell-Atlantic-Pennsylvania, Inc. and Sprint Communications Company, L.P., Docket No. C-00992409 (Order entered March 16, 2000), the Commission adopted standards to be applied to determine the amount of the civil penalty in slamming cases.  The Commission subsequently determined that all violations of the Public Utility Code and the Commission’s regulations, not just slamming cases, should be subject to review under the standards enunciated in Rosi.  Pennsylvania Public Utility Commission v. NCIC Operator Services, M-00001440 (Order entered December 21, 2000).  

		The parties did not discuss the Rosi criteria. 

		The first factor to be considered under the Policy Statement is whether the conduct at issue was of a serious nature, such as willful fraud or misrepresentation, or was merely administrative or technical errors.  52 Pa.Code § 69.1201(c)(1).  There is no evidence that the Respondent’s actions in this matter are willful fraud or misrepresentation.  

		The second factor to be considered under the Policy Statement is whether the resulting consequences of the conduct at issue were of a serious nature, such as personal injury or property damage.  52 Pa.Code § 69.1201(c)(2).  There was no evidence of a personal injury or property damage.

		The third factor to be considered under the Policy Statement is whether the conduct at issue was intentional or negligent.  52 Pa.Code § 69.1201(c)(3).  There is no evidence that the Respondent intentionally or negligently failed to comply with the Commission’s regulations.  Therefore, the Respondent’s conduct in this case should be deemed unintentional.  

		The fourth factor to be considered under the Policy Statement is whether the Respondent has made efforts to change its internal practices and procedures to address the conduct at issue and to prevent similar conduct in the future.  52 Pa.Code § 69.1201(c)(4).  The Respondent complied with reasonable policies and procedures.  Therefore, this factor is not applicable.

		The fifth factor to be considered under the Policy Statement relates to the number of customers affected and the duration of the violations.  52 Pa.Code § 69.1201(c)(5).  There is no evidence in the record indicating that other customers were affected.  

		The sixth factor to be considered under the Policy Statement is the Respondent's compliance history.  52 Pa.Code § 69.1201(c)(6).  This factor is not applicable.  

		The seventh factor to be considered under the Policy Statement is whether the Respondent cooperated with the Commission’s investigation. 52 Pa.Code § 69.1201(c)(7).  The Respondent presented evidence during the evidentiary hearing.

		The eighth factor to be considered under the Policy Statement is the amount of the civil penalty necessary to deter future violations.  52 Pa.Code § 69.1201(c)(8).  After the first technician determined that foreign load existed, the Respondent acted reasonably in establishing an account for the landlord and transferring the tenant’s account balance.  When the second technician did not find foreign load, the Respondent transferred the account back to the tenant.  The Respondent complied with the applicable laws and regulations.  However, based on the evidence in the record, there was no foreign load since the Complainant did not make any changes between the two inspections.  Since this is not a violation, no civil penalty is warranted in this matter.

		The ninth factor in the Policy Statement examines past Commission decisions in similar situations 52 Pa.Code § 69.1201(c)(9).  This factor is not applicable.  
  
		The tenth factor in the Policy Statement examines other relevant factors.  52 Pa.Code § 69.1201(c)(10).  There are no other relevant factors to examine. 

		Accordingly, the complaint is sustained.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.

		2.	That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).

		3.	Section 1529.1 of the Public Utility Code (Code), 66 Pa.C.S. § 1529.1, requires that electric bills for leased residential premises which are not individually metered be placed in the name of the property owner. Franchowiak v. PPL Electric Utilities Corporation, C‑20054687 (Opinion and Order entered July 3, 2006), Del Vecchio v. PPL Electric Utilities Corporation, Z‑01464793 (Opinion and Order entered September 13, 2006), and Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757 (Opinion and Order entered August 7, 1997).

[bookmark: _GoBack]		4.	When foreign load exists, the premises cannot be considered individually metered for purposes of Section 1529.1 of the Code.  James David Harman v. PPL Electric Utilities Corporation, Docket No. C-20031793, (Initial Decision adopted by the Commission in its Final Order entered September 8, 2004); Elizabeth Santos v. Metropolitan Edison Company, Docket No. C-00967757, (Opinion and Order entered August 7, 1997).

		5.	The prima facie case of foreign load was rebutted.

		6.	The Complainant sustained his burden of proof.

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the complaint filed by Nicholas Loyle against the PECO Energy Company at Docket No. F-2016-2531016 is sustained.

		2.	That the Respondent is ordered to remove the charges for usage from 511 Allegheny Avenue, first floor, Philadelphia, PA from the bill of Nicholas Loyle.

		3.	That this case is marked closed.


Dated: November 4, 2016			/s/				
					Cynthia Williams Fordham	
					Administrative Law Judge
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