BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Francesca Carvalho					:
							:
	v.						:		C-2015-2475951									:
Philadelphia Gas Works				:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


The Complainant filed a formal complaint (Complaint) against Philadelphia Gas Works (PGW or Respondent or Company).  The Complainant failed to sustain her burden of proof for her Complaint regarding incorrect charges.  This decision dismisses the Complaint for the Complainant’s failure to sustain the burden of proof.

HISTORY OF THE PROCEEDING

On April 7, 2015, Francesca Carvalho (Complainant) filed a Complaint with the Pennsylvania Public Utility Commission (PUC or Commission) against the Respondent.  The Complainant indicated that there were incorrect charges on her bill.  The Complainant alleged that although she received a bill every month from the Respondent, the Respondent never contacted her about a malfunctioning meter at 6005 Buist Avenue, Philadelphia, Pennsylvania (service address) from 2005 through 2012.  The Complainant alleged that the amount assessed to her as owed is a guess and based solely on the BTU’s present at the service address and not on usage.  The Complainant stated that the service address has been vacant since August 2012; however, the Respondent has alleged incorrect charges during the vacancy of the premises.  The Complainant requested that the amount owed should be eliminated because it is baseless.
The Complaint was served electronically (eService) by the Commission’s Secretary on April 9, 2015, according to the audit history of the docket.  The eService is pursuant to the Waiver of Section 702 program, under which the Respondent waives the service requirements in 66 Pa.C.S. § 702. 
    
The Respondent filed an Answer on April 29, 2015.  The Answer denied the allegations of the Complaint.  The Respondent stated that the Complainant contacted the Respondent on May 21, 2007, to schedule a zero usage investigation.  A PGW technician arrived at the service address on May 25, 2007, but could not gain access.  

According to Respondent’s Answer, on June 17, 2014, a new tenant at the service address requested gas service to be put in her name.  The PGW technician found the following appliances at the service address:

(1) house heater—inoperable;
(2) water heater—inoperable; and
(3) range—operable.

The technician completed a meter exchange at the service address, which removed Meter No. 1509902 at index 8636 and installed Meter No. 1880498 at index 8756.  Meter No. 1509902 was missing red caps and a screw.

The Respondent alleged in its Answer that the Complainant was responsible for a tampered meter bypass and an outstanding balance for usage based on BTUs of appliances in excess of $6,000.00.  The Complainant disputed these claims and filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3258045.  The Respondent referenced a BCS decision dated February 17, 2015, which dismissed the informal complaint finding the customer responsible for the outstanding balance.  The Respondent requested that the Commission find against the Complainant and dismiss the Complaint.
  
By Hearing Notice dated June 26, 2015, the matter was scheduled for initial hearing on Wednesday, September 2, 2015, at 10:00 a.m.  The matter was assigned to the undersigned Administrative Law Judge (ALJ), Angela T. Jones.
A Prehearing Order was issued on June 29, 2015, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  

By letter dated August 24, 2015, the Complainant requested that the scheduled initial hearing be rescheduled because she had a mandatory work commitment which conflicted with the scheduled hearing date.  Laureto Farinas, Esquire, counsel for the Respondent, did not object to the request to rescheduled the initial hearing.  By Order dated August 27, 2015, the request to reschedule the initial hearing was granted.  

By Hearing Notice dated August 28, 2015, the scheduled hearing for September 2, 2015, was canceled and the initial hearing was rescheduled for November 5, 2015.  

The initial hearing convened as scheduled on November 5, 2015.  The Complainant was present and represented herself.  Counsel for the Respondent, Mr. Farinas, was present and was accompanied by three witnesses.  At the hearing the Complainant and the Respondent agreed to request a continuance to allow for more face-to-face communications and sharing of information regarding the dispute.  The requested continuance was granted.  Tr. 10.

By Hearing Noticed dated November 9, 2015, a further hearing was scheduled for January 8, 2016.  

The further hearing convened as scheduled.  The Complainant appeared and again represented herself.  Mr. Farinas was present representing the Respondent and was accompanied by the following three witnesses:

(1) Joyshalyn Moore;
(2) Michael Trainor; and
(3) Timothy Sullivan.

The Complainant testified and did not present any exhibits. 


		Ms. Moore and Mr. Trainor testified for the Respondent.  Respondent offered the following exhibits during their testimony:

(1) PGW Exhibit 1 – contacts for Complainant’s account;
(2) PGW Exhibit 2 – account statement for service address;
(3) PGW Exhibit 3 – calculation for account; and
(4) PGW Exhibit 4 – theft of service report.

Mr. Sullivan also testified for the Respondent.  Mr. Sullivan used a physical meter as demonstrative evidence with his testimony.  Tr. 122.  The hearing recessed to allow the Complainant to obtain information about electric usage at the service address, appliances at the service address, and a police report about any break-ins at the service address.

		By Order dated January 11, 2016, the Complainant was instructed about the information that she suggested she would need to obtain to advocate her dispute.  The parties were provided procedure regarding any information to be presented by the Complainant.  

		By Hearing Notice dated March 10, 2016, a further hearing was scheduled for April 19, 2016.

		The further hearing convened as scheduled.  The Complainant appeared and again represented herself.  Mr. Farinas was present representing the Respondent and was accompanied by Ms. Moore.

		The Complainant provided two exhibits, (1) Complainant Exhibit 1, which was about police report information and (2) Complainant Exhibit 2, which was photos of appliances.  These two exhibits were admitted into the record over the objection of the Respondent. 
		
		The transcript was received on May 13, 2016, and consisted of 181 pages of transcribed testimony.  Upon examination of the record, the undersigned noticed that several PGW exhibits were not admitted into the record.
		By Order dated July 5, 2016, the undersigned provided instruction to the parties regarding the PGW exhibits.  A telephonic hearing was convened on July 18, 2016, regarding the admission of the following PGW exhibits:

(1) PGW Exhibit 1 – contacts for Complainant’s account;
(2) PGW Exhibit 2 – account statement for service address;
(3) PGW Exhibit 3 – calculation for account; and
(4) PGW Exhibit 4 – theft of service report.

At the telephonic hearing, there was no objection to the admission of the above PGW exhibits.  Consequently, all exhibits were admitted.  The record consisted of 190 pages of transcribed testimony.  The record closed on August 18, 2016, which is 30 days after the telephonic hearing adjourned.  This matter is now ripe for decision. 

FINDINGS OF FACT

1. The Complainant is Francesca Carvalho who resides at 4936 Cedar Avenue, Philadelphia, Pennsylvania.  Tr. 26.

2. The Complainant accepted gas service from the Respondent at 6005 Buist Avenue, Philadelphia, Pennsylvania (service address) from October 2001 through August 2012.  Tr. 26-27.

3. The Respondent is Philadelphia Gas Works.

4. The Complainant no longer lives at the service address.  Tr. 27.

5. The Complainant did not discontinue gas service at the service address once she left the property.  Tr. 29.

6. The Complainant is still the owner of the service address.  Tr. 29-30.

7. The service address is a three bedroom, row home that is a single family dwelling with radiated heat by a house heater of 80,000 BTUs.  Tr. 30, 38.

8. The house heater has a programmed thermostat, which turns on and off at certain times of the day.  Tr. 30.

9. The other gas appliances are a range and water heater.  Tr. 31.

10. The water heater and house heater are in the basement of the service address.  Tr. 38.

11. The Complainant recalled that the Respondent contacted her on May 21, 2007, to perform a zero-usage investigation at the service address, but the Respondent failed to show at the agreed upon date and time.  Tr. 39, PGW Exhibit 1.

12. The Complainant did not go into the basement and look at the meter for the 11 years she resided at the service address.  Tr. 41.

13. The Complainant did not live alone at the service address, because it was occupied by her uncle, her two children and her children’s father.  Tr. 42, 53-54.

14. The basement where the meter was kept has a back door to the street for access.  Tr. 42.

15. A tenant to the service address followed the Complainant in occupancy of the service address in 2014 and had the gas service put in her name.  Tr. 52.

16. The tenant acquired the meter and gas appliances in the same condition that the Complainant had them in when she was at the service address.  Tr. 53.

17. Joyshalyn Moore is a customer review officer employed by PGW for eight years, who investigates formal and informal complaints by customers through the PUC and investigated this Complaint.  Tr. 71-72.

18. Michael Trainor is employed by PGW for five years as a field service technician who terminates and activates gas service and performs work in emergencies and on appliances as does meter investigation.  Tr. 84-85.

19. Mr. Trainor investigated the service address to check the meter to confirm whether there was usage that was not being billed.  Tr. 85.

20. Mr. Trainor worked in the meter investigation unit throughout his employment with PGW.  Tr. 86.

21. On June 17, 2014, Mr. Trainor was at the service address and found a tampered meter, that is, screws and caps were missing from the meter.  Tr. 87-89, PGW Exhibit 4.
22. The ERT (encoder receiver transmitter) was loose, which is where the dial for the meter is located.  Tr. 89-90, PGW Exhibit 4.

23. The left corner screw and caps were missing, but there should be four screws and caps at all four corners of the meter.  Tr. 91-92, 101-02, 120, PGW Exhibits 1, 4.

24. With missing screws and caps, the ERT head was pulled away from the meter which causes the measuring of the gas to be negatively affected and the meter readings to be inaccurate showing no usage.  Tr. 94-96, 120-21.  

25. The caps and screws have to be forced out of place from the meter; they do not pop out on their own.  Tr. 96.

26. Mr. Trainor confirmed the gas was on by feeling the piping to the heater and water heater and both were running because the piping was warm.  Tr. 96.
27. Mr. Trainor found a house heater, a water heater and an automatic gas range as the gas appliances at the service address.  Tr. 96-97, PGW Exhibit 4.

28. Mr. Trainor removed the tampered meter with Meter No. 150992 and replaced it with a new meter.  Tr. 97.

29. Timothy Sullivan is the superintendent of the revenue protection unit (RPU), which is made up of the meter reading unit, the field nonpayment unit and the theft of service unit.  Tr. 118.

30. Timothy Sullivan is employed by PGW and reviewed the service account associated with the service address.  Tr. 118-19.

31. The gas that goes through the meter, which spins the AMR device, which spins the manual index, the AMR, the index and the meter operate independently of each other and are not synchronized if they are separated physically.  Tr. 123.

32. The gas goes out the meter into the customer’s fuel line or piping where it is connected to the gas appliances at the service address.  Tr. 123.

33. The billing components are the AMR and the manual index which are in sync when the meter is working properly.  Tr. 124.

34. PGW has to estimate the amount of gas used when the AMR and manual index are out of sync based on the gas appliances and their capacity of gas in BTUs.  Tr. 126-27.

35. The Complainant was unsuccessful in obtaining a police report about any break-in at the service address because the length of time had passed beyond the maximum amount of time the Philadelphia Police Department keeps records on file for an incident.  Tr. 145-47, Complainant Exhibit 1.


DISCUSSION

I. Applicable Legal Standard 

As the proponent of a rule or order or seeking affirmative relief from the Commission, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  

A preponderance of the evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulie, 70 A.2d 854 (Pa. 1950); Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 602 A.2d 863 (Pa.Cmwlth. 1992).  

In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa.Cmwlth. 1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the 


Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 461 A.2d 1234 (Pa. 1983).  

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

II. Incorrect Charges

A. Whether there was a tampered meter at the service address

The Complainant denies that she or anyone in her household tampered with the meter at the service address.  Tr. 28-29, 42.      

The Respondent produced a witness, Mr. Trainor, who found the meter tampered on June 17, 2014.  Tr. 87, PGW Exhibit 4.  The evidence is that a screw and red caps for security of the meter were missing.  Tr. 89-90, PGW Exhibit 4.  The Respondent produced a witness, Mr. Sullivan, who explained through a physical meter as demonstrative evidence, the normal workings of a meter and the necessity of the AMR and manual index to be in sync for accurate billing.  Tr. 120-26.  The evidence shows that the red caps and screw were missing.  

The testimony supports that when the red caps and screws are missing, the manual index and the AMR are improperly aligned or out-of-sync and the ability to manipulate the measurement of the amount of gas consumed exists.  Thus, the amount of gas measured as consumed was inaccurate because of the tampered meter in the instant case.  Also as a consequence of the tampered meter, the amount billed was inaccurate.  I find the testimony of these two witnesses of the Respondent, Mr. Trainor and Mr. Sullivan, credible.

The Complainant attempted to rebut the tampered meter and billed calculation by offering to support the theory that she used predominately electric rather than gas appliances during the period in question at the service address.  The Complainant failed to provide any electric usage data to support this theory.  

The Complainant produced pictures of two electronic appliances that she alleged were the same type of appliances that she used as alternate heat sources at the service address.  Tr. 45-48, Complainant Exhibit 2.  The Complainant failed to provide evidence through witness testimony or documents to corroborate or support that these appliances were used at the service address.  There is no record evidence to corroborate that these appliances were used at the service address.  Consequently, the Complainant failed to support her claim.  

The Complainant also stated that the service address was robbed through the basement where the meter was kept.  The Complainant offered to provide police reports to support the theory that perhaps through the robbery, the meter was tampered.  The Complainant was only able to offer that any record of a police report was no longer available because said records are kept a maximum of five years.  Any alleged robbery occurred more than five years from the evidentiary hearing.  Consequently, the Complainant was not able to provide any substantial evidence to support a theory through a police report that an enforcement officer observed damage to the meter in the basement where entry to the service address occurred.  

The Complainant has failed to rebut the testimony provided by the Respondent that a tampered meter was at the service address.  The evidence supports that the Complainant lived at the service address during the period in question for the tampered meter and benefited from the gas usage.  The Complainant is responsible for the gas usage that the tampered meter was prevented from detecting at the service address.

Unauthorized use of utility service is defined as,
Unreasonable interference or diversion of service, including meter tampering (any act which affects the proper registration of service through a meter), bypassing unmetered service that flows through a device connected between a service line and customer-owned facilities and unauthorized service restoral.  

52 Pa.Code § 56.2.  The evidence supports that a tampered meter was kept at the service address when the Complainant was responsible for gas usage.  A tampered meter at the service address is tampered public utility equipment and yields unauthorized gas usage by the Complainant.   

B.	The consequence of unauthorized usage

52 Pa.Code § 56.98(a) states, 

A public utility may immediately terminate service for any of the following action by the customer: 
(1) Unauthorized use of the service delivered on or about the affected dwelling.
*			*			* 
(3) Tampering with meters or other public utility equipment.

Pursuant to Commission regulation 52 Pa.Code § 56.98(a), upon discovering a tampered meter, the Respondent acted appropriately by assessing payment to the Complainant for service at the service address on June 17, 2014. 

Pursuant to the Supplement No. 21 to Philadelphia Gas Works Gas Service Tariff, First Revised Page No. 44, Pa. P.U.C No. 2 § 8.3, effective October 19, 2007, (Gas Tariff) 

In the event of the Company’s meters or other property being tampered or interfered with, the Customer being supplied through such equipment shall pay the amount which the Company may estimate is due for service used even if such usage is not registered on the Company’s meter, and for any repairs or replacements required, as well as for costs for inspections, investigations, damages and protective equipment and installations prior to reconnection.  (Emphasis added.)

Pursuant to 52 Pa.Code § 5.408(a), the undersigned takes judicial notice of the Gas Tariff as a document on file with the Commission and the content of the identified section.
 
[bookmark: _GoBack]Section 8.3 of the Respondent’s tariff was in effect and approved by the Commission when the Respondent sought access to the service address and discovered the tampered meter on June 17, 2014.  A public utility’s Commission-approved tariff is prima facie reasonable, has the full force of law and is binding on the utility and the customer.  Id; 66 Pa.C.S. § 316, Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147 (Pa.Cmwlth. 1997)(Kossman); and Stiteler v. Bell Telephone Co. of Pennsylvania, 379 A.2d 339 (Pa.Cmwlth. 1977)(Stiteler).  Where a Complaint involves an existing, Commission-approved tariff, the burden falls upon the customer to prove that the charge or rule is no longer reasonable or the application of the existing tariff at issue is applied unreasonably.  Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067, 63 (Pa.Cmwlth. 1981) (Brockway). 

The Complainant has provided no record evidence that the tariff is applied unreasonably in the instant proceeding.  

		The Respondent’s witness, Mr. Sullivan, stated that manipulation of usage of gas was possible with the tampered state of the meter at the service address.  Consequently, the historic record of gas usage is not relevant as the Complainant had the means and opportunity to manipulate the meter over the period at issue.  

It is noted that the undersigned sought to provide the Complainant with opportunity to support her theory though supporting evidence that she used electric appliances rather than gas appliances housed at the service address to rebut the Respondent’s evidence of usage by the BTUs of the gas appliances at the service address.  The record shows that the Complainant failed to provide supporting evidence of electric usage at the service address.  The Respondent is only left with the means to determine the gas usage at the service address through the capacity of the gas appliances that were kept at the service address.  But for the tampering of the meter and the Complainant’s failure to produce a comparison of electric usage over a portion if not the entire period at issue, a usage calculation that was not under suspicion could have been an alternate means to determine gas usage.  Consequently, the undersigned finds it reasonable based on the evidence to determine the gas usage at the service address during the period at issue through the capacity of the appliances kept at the service address.  

C.	Whether the estimated calculation of usage is reasonable

The Complainant disputed the charges on her bill as a guess based on the BTUs present at the service address.  
The Complainant does not dispute that she is responsible for payment of gas usage at the service address from October 25, 2005, through June 17, 2014.  Tr. 27.  Complainant stated that she paid the bills that were rendered during the period in question.  Tr. 38-39.  The Complainant disputes that she or anyone in her household is responsible for any theft of gas service.  Tr. 28-29, 42.

52 Pa.Code § 56.191(d) states,
A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant or customer resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant or customer resided there, not exceeding 4 years prior to the date of requesting that the service be restore.  The 4-year limit does not apply in instances of fraud and theft.  (Emphasis added.) 

There is no dispute that the Complainant lived at the service address during a portion of the time the outstanding balance accrued; that is from October 25, 2005 through June 17, 2014.  In addition there is no dispute that the Complainant was responsible for the gas service billed to the service address from October 25, 2005, through June 17, 2014.  Consequently, 52 Pa.Code § 56.191(d) is applicable to the Complainant and the amount owed is due for gas service rendered to the service address.
 
The amount billed was estimated because the meter at the service address was tampered.  An estimated amount billed is in compliance with the Respondent’s tariff.  The amount estimated was calculated by the gas appliances found at the service address estimated usage.  The estimated amount of gas usage was based on the BTUs for the three gas appliances at the service address, which were:


a. 80,000 BTUs for the house heater;
b. 40,000 BTUs for the water heater; and
c. 64,000 BTUs for the range;[footnoteRef:1]  [1:  	It is noted that the house heater and water heater were discovered as inoperable on June 17, 2014, when the tampered meter was found at the service address.  The Complainant provided no record evidence as to when these appliances stopped operation.  The burden of proof is on the Complainant to show these appliances were not in operation during the period the tampered meter existed.  The Complainant failed to produce evidence of when these appliances became inoperable.  Consequently, it is reasonable to determine the appliances became inoperable the day the tampering was discovered.] 


for a total of (80,000 + 40,000 + 64,000 = 184,000) 184,00 BTUs.  Respondent determined that the billed usage should correspond to the period from October 25, 2005 and ended when the tampered meter was discovered at the service address on June 17, 2014.  PGW Exhibit 1.  Respondent calculated the billed amount for estimated gas usage corresponding to the tampering period from October 25, 2005, through June 17, 2014, at $12,097.65.  PGW Exhibit 1.

The assessed amount billed to the Complainant because of theft of service from October 25, 2005, through June 17, 2014, is $12,097.65.   The theft of service was calculated based on the BTUs of the appliances at the service address and not on historical gas usage.  PGW Exhibit 1.  The Respondent subtracted the amount billed during the same period from October 25, 2005, through June 17, 2014, which was $5,557.41, which left a balance ($12,097.65 - $5,557.41 = $6,540.24) $6,540.24.  I do not find that the amount billed for service from October 25, 2005, through June 17, 2014, is unreasonable. 

I note that the Complainant made a payment on June 23, 2014 in the amount of $35.91.  PGW Exhibit 2.  This amount was not credited against the outstanding balance due of $6,540.24.  Consequently, the amount owed by the Complainant must be adjusted by the payment she made on June 23, 2014.  The amount owed by the Complainant is $6,540.24 subtracted by $35.91 or ($6,540.24 - $35.91 = $6,504.33) $6,504.33.   The Complainant’s outstanding balance due is $6,504.33.  This amount is to be paid by the Complainant in full as she is no longer a customer of the Respondent.


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

1. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

1. The Complainant had the burden of proof and failed to sustain her burden regarding incorrect charges on her bill.  66 Pa.C.S. § 332(a).

ORDER


THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Francesca Carvalho against Philadelphia Gas Works at Docket No. C-2015-2475951 is dismissed.

1. That the Secretary’s Bureau shall mark the matter at Docket No. C-2015-2475951 closed.


Date: November 16, 2016 		/s/					
		Angela T. Jones 
		Administrative Law Judge
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