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ORDER ON RECONSIDERATION

BY THE COMMISSION: 

	Before the Commission for consideration and disposition on the merits is the August 26, 2016 Petition for Reconsideration and/or Clarification (Petition) filed jointly by the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania and the Tenants Union Representative Network and Action Alliance of Senior Citizens of Greater Philadelphia (CAUSE-PA and TURN et al., respectively, or Joint Petitioners, collectively) relative to the Commission’s August 11, 2016 Order (Final Order) for PECO Energy Company (PECO or Company) in the above-captioned proceeding.  Reconsideration was granted on September 1, 2016, pending our further review on the merits.

Background[footnoteRef:1] [1:   See PECO USECP for 2016-2018, Docket No. M-2015-2507139 (August 11, 2016) (Final Order) for an expanded Background and History of this proceeding.] 

	The Electricity Generation Customer Choice and Competition Act and the Natural Gas Choice and Competition Act, opened the electric and natural gas supply markets to competition and established standards and procedures for the restructuring of the electric and natural gas utility industries.  The Acts include universal service provisions to ensure that electric and natural gas service remain universally available to customers in the Commonwealth.  66 Pa. C.S. §§ 2801-2812 and 66 Pa. C.S. §§ 2201-2212.

	The Commission promulgated Universal Service and Energy Conservation Reporting Requirements regulations (Reporting Requirements).  52 Pa. Code §§ 62.1‑62.8.  Further, the Commission adopted its Customer Assistance Plan Policy Statement (CAP Policy Statement), which provides guidance on affordable payments.  52 Pa. Code §§ 69.261-69.267.  The Commission balances the interests of customers who benefit from the programs with the interests of the customers who pay for the programs.  See Final Investigatory Order on CAPs: Funding Levels and Cost Recovery Mechanisms, Docket No. M-00051923 (Dec. 18, 2006), (Final CAP Investigatory Order), at 6-7.

History
	PECO filed its proposed USECP for 2016-2018 (Proposed 2016-2018 Plan) pursuant to 52 Pa. Code §§ 54.74 and 62.4 on October 2, 2015.  On February 25, 2016, the Commission entered a Tentative Order addressing the .Proposed 2016-2018 Plan.

	On February 29, 2016, CAUSE-PA filed a petition to intervene.  On March 22, 2016, PECO filed an answer to the petition to intervene.

	The Office of Consumer Advocate (OCA), CAUSE-PA, TURN et al., and PGW individually filed Comments to the Tentative Order on March 16, 2016.  OCA, CAUSE‑PA, and PECO individually filed Reply Comments on March 28, 2016.  

	On June 3, 2016, Commission staff requested additional information from PECO.  PECO filed and served a response on June 13, 2016 (PECO Supplemental Comments).  Parties were given the opportunity to comment on the Supplemental Comments, but no supplemental reply comments were filed.

	In our Final Order, we considered the parties’ comments and replies and directed that PECO submit a Revised 2016-2018 Plan, as a compliance filing, consistent with the Final Order, for the reasons articulated therein.  We did not address CAUSE-PA’s petition to intervene or PECO’s answer.

	On August 26, 2016, CAUSE-PA and TURN et al. jointly filed the instant Petition.  Pursuant to Rule 1701 of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. Rule 1701, Pa. R.A.P. Rule 1701(b)(3), the Commission granted reconsideration of the Final Order on September 1, 2016, to preserve jurisdiction pending review of, and consideration on, the merits of the Petition.  On September 6, 2016, PECO filed an Answer to the Petition (PECO Answer).  OCA did not file a pleading relative to the Petition.  

	On September 12, 2016, PECO filed its Revised 2016-2018 Plan.  By Secretarial Letter dated October 7, 2016, that filing was approved. 

Standard For Reconsideration
Before addressing the substantive issues raised by the Joint Petitioners, we shall address the standard for reconsideration.  Petitions for reconsideration are reviewed pursuant to 66 Pa. C.S. § 703(g), 52 Pa. Code § 5.572, and Duick v. PGW, 56 Pa. P.U.C. 553 (1982).  “A petition for reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion . . . to rescind or amend a prior order in whole or in part.”  A party may not raise the same questions in a petition for reconsideration that were raised in a prior pleading.  Such questions raised ought to be those that “appear to have been overlooked or not addressed by the Commission.”  If “new and novel” questions are not raised, a party will not succeed in persuading the Commission that the “initial decision on a matter or issue was either unwise or in error.”  Duick at 558.  

Discussion
	CAUSE-PA and TURN et al. jointly request reconsideration of the Commission’s resolutions regarding medical certificates and post-bankruptcy security deposit provisions in the Final Order.  We also note that CAUSE-PA had earlier filed a Petition to Intervene to which PECO responded but which we did not address in the Final Order.  Having granted reconsideration, we shall address each of these issues in turn.

	Medical Certificates
	PECO’s Proposed 2016-2018 Plan prohibited CAP customers from receiving additional Medical Certificates if the “customer fully utilized their medical certificates and renewals prior to entering the In-Program Arrearage Forgiveness (InPA Forgiveness) program[footnoteRef:2] and the account has been coded ‘Medical Certificate Non-Renewal’ [MCNR]….”  Proposed Plan at 10. [2:   InPA Forgiveness allows CAP customers to have two-thirds of their CAP arrears frozen for forgiveness and the remaining one-third is incrementally paid by the customer over a 5-year period.  Customers must be participating in PECO’s CAP as of October 2016 to be enrolled in InPA Forgiveness.  Once enrolled, customers can remain in InPA Forgiveness regardless of CAP status (except in circumstances when the customer was removed from CAP due to theft of service or fraud).  Proposed 2016-2018 Plan at 9-10.] 


	In their individual comments to the Tentative Order, CAUSE-PA and TURN et al. each argued that PECO should allow customers to renew medical certificates indefinitely as long as they pay their monthly bills in full.  CAUSE-PA Comments at 10-11 and TURN et al. Comments at 12.  

	PECO responded that unless customers “materially” eliminate their arrearage over the course of a medical certificate and two renewals, no further renewals should be given.  Payment of only current bills – without satisfying past arrearages – should not entitle a customer to unlimited number of medical certificate renewals.  PECO recommended the Commission address the question of additional medical certificates in the Chapter 56 rulemaking[footnoteRef:3] rather than as part of a single-utility proceeding.  PECO Reply Comments at 9-12. [3:   PECO is referring to Rulemaking to Amend Provisions of 52 Pa. Code Chapter 56 to Comply with the Amended Provisions of 66 Pa. C.S. Chapter 14, Docket No. L-2015-2508421.  A Notice of Proposed Rulemaking Order was entered at that docket on July 21, 2016.] 


	In the Final Order, we agreed with PECO that enrollment into InPA Forgiveness should not automatically make MCNR accounts eligible to utilize additional medical certificates.  However, we did not support PECO’s proposal to keep accounts in MCNR status for the 60-month duration of the In-PA Forgiveness program.  We directed PECO to allow customers who meet the medical criteria and who pay their CAP bills in-full and on-time after enrollment into InPA Forgiveness to use the medical certificate process to suspend a future service termination.  Final Order at 20-21

	In the instant Petition, CAUSE-PA and TURN et al. argue that the Commission’s resolution requires “PECO customers to eliminate all prior arrears before allowing a medical certificate to be renewed beyond the first 90 days is contrary to statute, regulation, and clear Commonwealth Court and Commission precedent.”  Petition at 2.  

	The Joint Petitioners claim that the Final Order provides conflicting direction by stating (1)  customers are required to bring their account into “current” status (i.e., satisfying the CAP balance) after using three medical certificates for a given balance in order to qualify for additional medical certificates; and (2) customers enrolled in In-PA Forgiveness who pay their CAP bills in-full and on-time after enrollment should be permitted to utilize the medical certificate process to suspend a future service termination.  Petition at 5, citing Final Order at 20-21.

	The Joint Petitioners assert that Commission regulations only limit the number of medical certificate renewals when the “customer has not met the obligation to pay all current undisputed bills.”  Petition at 6, citing 52 Pa. Code § 56.114.  The Petitioners also argue the Commission has previously rejected utility requests to require customers to pay past-due arrears to qualify for additional medical certificates.  Petition at 7, citing 52 Pa. Code § 56.1116.[footnoteRef:4] [4:   The Joint Petitioners also cite Rulemaking to Amend 52 Pa. Code Chapter 56 to Comply with 66 Pa. C.S. Chapter 14, General Review of Regulations, Docket No. L‑00060182 (March 22, 2011).  We note that that order was revised on June 13, 2011 at 149 Attachment One.] 


	Finally, the Joint Petitioners claim that requiring customers to pay more than current charges to obtain additional medical certificate renewals is contrary to Commonwealth Court interpretation[footnoteRef:5] and PUC statutory[footnoteRef:6]/regulatory[footnoteRef:7] mandates.  Petition at 8. [5:   Tenant Action Group v. Pa. Public Utility Commission, 514 A.2d 1103 (Pa. Cmwlth. 1986).]  [6:   66 Pa. C.S. § 1406(f).]  [7:   Pa. Code 52 §§ 56.114 and 56.116. ] 


	The Joint Petitioners request that the Commission “require PECO to revise its medical certification process to allow renewal in any case – regardless of the number of medical certificates issued – provided the customer pays their current charges and/or budget bill amount throughout the pendency of the certificate.”  Petition at 8-9.

	PECO submits that the Final Order clarified that a customer has a total of 90 days – through a medical certificate and two renewals – to address an overdue balance.  The Company contends that customers should not be permitted to obtain an infinite number of medical certificates by paying only the current monthly balance and never paying anything toward the initial arrearage.  PECO Answer at 3-5.  

Resolution: In the Final Order, the Commission addressed PECO’s proposal to prohibit CAP customers coded MCNR from receiving additional medical certificates for the duration of the InPA Forgiveness program.  We determined that enrollment into InPA Forgiveness should not “automatically” entitle MCNR customers to additional medical certificates, but were not persuaded that these customers should be ineligible for additional medical certificates for the length of the 60-month InPA Forgiveness payment arrangement.  Final Order at 20-21

	We, therefore, directed PECO to allow customers enrolled in InPA Forgiveness to utilize medical certificates if they “meet their payment obligations and otherwise [qualify] for a medical certificate.”  Final Order at 21.  The intention behind this directive was to allow MCNR customers to utilize additional medical certificates if they pay their current bill or budget bill on-time and in-full after enrollment into InPA Forgiveness.  

	However, as noted in the instant Petition, the resolution in the Final Order amending PECO’s medical certificate policy did not provide clear guidance on this issue or accurately reflect existing regulations.  This is evident from a review of PECO’s Revised 2016-2018 USECP, filed in compliance with the Final Order, which continues to prohibit MCNR customers from receiving additional medical certificates while enrolled in InPA Forgiveness.  

The Revised 2016-2018 Plan states that:
If a customer fully utilized their medical certificates and renewals prior to entering the InPA Forgiveness program and the account has been coded as “Medical Certificate Non-Renewal,” (MCNR), enrollment in InPA Forgiveness will not make that customer eligible to utilize additional medical certificates.  Customers who are MCNR before enrolling in InPA are not eligible for additional medical certificates until completion of their InPA installment plan[.]

Revised 2016-2018 Plan at 10.

	This policy is not consistent with our intended directive in the Final Order.  Further, PECO’s interpretation that customers are ineligible for more than two certificate renewals if they have not satisfied their existing arrearage is not consistent with applicable PUC regulations.  Thus, the Joint Petitioners have met the requirements of Duick in this instance.

	Pursuant to Sections 56.114 and 56.116, customers who file medical certificates may renew these certificates indefinitely if they continue to pay their current bills or budget bills in full by the due date.  Payment toward an existing arrearage is not necessary to qualify for additional medical certificate renewals.  Customers who fail to pay current bills or budget bills after filing a medical certificate are limited to two certificate renewals on the same set of arrearages.

	Since the InPA Forgiveness program will allow CAP customers to satisfy existing in-program arrearages over a 60-month period, PECO proposed to deny additional medical certificates to any customer coded MCNR at the time of InPA Forgiveness enrollment for the duration of the program.[footnoteRef:8]  As explained above, the Final Order rejected this proposal.   [8:   On September 28, 2016, PECO clarified with BCS that its system does not allow customers to make additional payments toward their InPA Forgiveness balance to satisfy their in-program arrears earlier than 60 months.  Thus, under PECO’s current policy, customers enrolled in InPA Forgiveness coded MCNR cannot pay off their existing in-program arrearages to qualify for additional medical certificates.] 


	Accordingly, based on the record before us, we direct PECO to follow the regulations at Sections 56.114 and 56.116 and allow customers to renew medical certificates indefinitely if they pay their current bills or budget bills in full by the due date.  We also direct PECO to allow MCNR-coded CAP customers to use valid medical certificates if they pay their current bills in full immediately after enrollment into the InPA Forgiveness program.  

	We direct PECO to submit these policy changes in a further Revised 2016-2018 Plan.  

We recognize that there may arise situations in which customers in InPA Forgiveness will have used their three medical certificates after missing current payments and therefore be coded MCNR, i.e., not eligible for further renewal, but still request further consideration pursuant to a condition that would otherwise qualify for a medical certificate.  We do not have any data on the record upon which to estimate how frequently this may happen or how much arrearage may be involved.  CAUSE-PA and TURN et al. suggest that final resolution of this be referred to the OALJ.  PECO suggests that this issue is not unique to one utility and therefore should be addressed, e.g., in a rulemaking such as the Chapter 56 Rulemaking at Docket No. L-2015-2506421.  We are not persuaded that this matter should be referred to OALJ at this time.  If the parties wish to propose specific generic resolutions for use in these apparently limited occurrences, they may raise the issue in the Chapter 56 rulemaking. 

Post-Bankruptcy Security Deposits For CAP-Eligible Customers
	PECO’s Proposed 2016-2018 Plan explained that PECO charges post-bankruptcy accounts a security deposit, regardless of the household’s income level.  Proposed 2016‑2018 Plan at 23.  

	CAUSE-PA noted that Section 1404(a.1) of the Public Utility Code[footnoteRef:9] prohibits utilities from charging CAP-eligible customers a security deposit.  It requested the Commission direct PECO to waive security deposits for all customers eligible for CAP, regardless of whether the account was established post-bankruptcy.  CAUSE-PA Comments at 19.  TURN et al. recommended the Commission direct PECO to identify its authority to charge a security deposit to “post-bankruptcy” accounts belonging to CAP‑eligible customers and provide details on how it will employ this policy.  TURN et al. Comments at 13. [9:   66 Pa. C.S. § 1404(a.1).] 


	PECO asserted that the federal Bankruptcy Code at 11 USC § 366 requires customers in bankruptcy proceedings to provide a deposit as a condition for continued utility service and that this federal law pre-empts Chapter 14 of the Public Utility Code.  PECO Reply Comments at 25-26.

	In the Final Order, we agreed that PECO may require adequate assurance of payment (i.e., a security deposit) for CAP eligible customers with post-bankruptcy accounts, consistent with the federal Bankruptcy Code at Section 366(b).  Final Order at 40.

	We noted, however, that Section 366(b) of the federal Bankruptcy Code also requires a utility to restore service after a customer files a petition for bankruptcy and before the customer provides security deposit or other assurance if the customer so requests within 20 days.  We directed PECO to educate CAP-eligible customers with post-bankruptcy accounts regarding the availability of temporary service without adequate assurance of payment.  Final Order at 41-42

	In the instant Petition, CAUSE-PA and TURN et al. question whether requiring a security deposit from CAP eligible customers “thwarts the state’s CAP affordability objectives”  Petition at 10.  The Petitioners note that the CAP Policy Statement at 52 Pa. Code § 69.265(2) identifies affordability targets for payments toward electric and natural gas service.  They ask the Commission to clarify whether PECO may require security deposits for post-bankruptcy accounts if it results in bills outside of the affordability targets for CAP customers.  Petition at 10.

	PECO asserts that the Petitioners have only substituted Section 69.265(2) of the CAP Policy Statement for the statute at Section 1404(a.1) in their argument that “state law should dominate the Bankruptcy Code in this issue.”  PECO Answer at 7.

Resolution:  The instant Petition has not introduced any new information into the record or raised any new or novel arguments regarding post-bankruptcy accounts for CAP‑eligible customers.  The Joint Petitioners have failed to meet the requirement for reconsideration on this issue.  Having determined that PECO may charge a deposit for post-petition service notwithstanding the statutory provisions in the Public Utility Code, our CAP Policy Statement does not provide a stronger argument against the ability of a utility to charge a post-petition deposit.  No further clarification is needed.  Accordingly, we deny this aspect of the Petition.  

	As a corollary to our review of the post-petition deposit issue, we note that the Commission had directed PECO to “educate CAP-eligible customers with post-bankruptcy accounts regarding the availability of temporary service without adequate assurance.”  Final Order at 42.  

	In this regard, we note, based on our own review, that PECO’s post-bankruptcy policy in its Revised 2016-2018 Plan is not fully compliant with the Final Order.  PECO’s Revised 2016-2018 Plan states that it will charge a security deposit regardless of income level in instances of post-bankruptcy accounts and it “will provide service for no more than 20 days post-petition before initiating the termination process.”  Revised 2016‑2018 USECP at 23.  The Revised Plan does not identify any effort to educate these customers about the availability of temporary service without a security deposit.  Accordingly, we direct PECO to make this correction in a further Revised 2016-2018 Plan. 

	CAUSE-PA’s Petition to Intervene
	We note that we did not address CAUSE-PA’s earlier petition for intervention separately or in the Final Order.  The issue of whether CAUSE‑PA could intervene was not contested, so the petition and PECO’s answer thereto are moot.

Conclusion
	Upon further consideration of the record in this matter regarding the various legal and policy issues raised by the parties, the Petition for Reconsideration and/or Clarification is granted on the merits, in part, in respect to the request for clarification regarding the medical certificate resolution in the PECO 2016-2018 USECP Final Order.  All other aspects of the Petition for Reconsideration are denied on the merits.

	CAUSE-PA’s prior petition to intervene and PECO’s answer thereto are recognized as moot.

Having addressed this instant Petition, we note that any further issues raised in the Petition for reconsideration or otherwise raised in this docket, which we may not have specifically delineated herein, shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, U. of PA v. Pa. Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).

PECO will file and serve a further Revised Plan for 2016-2018 in a compliance filing within ten (10) days of entry of this order, reflecting the changes directed consistent with this Order.  Those changes relate to: 
(1) Allowing customers to renew medical certificates indefinitely if they pay their current bills or budget bills in full by the due date; 
(2) Allowing MCNR-coded CAP customers to use valid medical certificates if they pay their current bills in full immediately after enrollment into the InPA Forgiveness program; and 
(3) Educating customers about the availability of temporary service post-petition without a security deposit.  
We invite PECO to submit its further Revised Plan to BCS for a compliance review prior to filing; THEREFORE,

	IT IS ORDERED:

1.	That the Petition for Reconsideration and/or Clarification jointly filed by the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania and the Tenants Union Representative Network and Action Alliance of Senior Citizens of Greater Philadelphia on August 26, 2016, is granted, in part, and denied, in part, on the merits, consistent with this Order.

2.	That the Petition to Intervene filed by the Coalition for Affordable Utility Services and Energy Efficiency in Pennsylvania on February 29, 2016, and the Answer filed by PECO Energy Company on March 22, 2016, are moot.  

	3.	That PECO Energy Company shall file and serve a further Revised Universal Service and Energy Conservation Plans for 2016-2018, consistent with this Order, within 10 days of the entry date of this Order.  An electronic copy, in Microsoft Word® or compatible format, shall be provided to Joseph Magee, Bureau of Consumer Services, jmagee@pa.gov; Sarah Dewey, Bureau of Consumer Services, sdewey@pa.gov; and Louise Fink Smith, Law Bureau, finksmith@pa.gov. 

[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary






(SEAL)

ORDER ADOPTED:  December 8, 2016
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