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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on September 2, 2016, in the above-captioned Formal Complaint (Complaint) proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall reverse the ALJ’s Initial Decision and sustain the Complaint, in part.  We shall also refer this case to the Commission’s Bureau of Technical Utility Services (TUS) for further review.  Additionally, we shall refer the matter to the Commission’s Bureau of Investigation and Enforcement (I&E) for further action as may be warranted.  

History of the Proceeding

		On September 30, 2015, John J. Rounce (Complainant or Mr. Rounce) filed a Complaint against PECO Energy Company (Respondent, PECO or Company) alleging that he was having a reliability, safety or quality problem with his electricity service.  Mr. Rounce averred that in his thirty years as a PECO customer he has experienced problems with numerous outages, surges, spikes and brownouts which have persisted despite his complaints to PECO.  For relief, the Complainant requested that the Commission conduct independent testing and investigate the surges, spikes, and brownouts that occur on the PECO line which services his residence.  

		On October 26, 2015, PECO filed an Answer denying the material allegations of the Complaint.[footnoteRef:2]   [2: 	 	On November 4, 2015, the Complainant filed a letter in response to PECO’s Answer.  However, our Regulations do not authorize the filing of a responsive pleading to a party’s answer to a complaint.  Accordingly, we shall decline to consider the Complainant’s letter filing.  ] 


		On February 1, 2016, ALJ Vero convened a hearing at which the Complainant appeared pro se, presented testimony and introduced seven exhibits, six of which were admitted into the record.  The Respondent was represented by counsel, presented the testimony of two witnesses and introduced eight exhibits which were admitted into the record.   

		By Initial Decision issued on September 2, 2016, ALJ Vero dismissed the Complaint finding that the Complainant failed to carry his burden of proof pertaining to his reliability and safety claims against the Respondent.  

No Exceptions to the Initial Decision have been filed.  

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by PECO is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Initially, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 
		
ALJ’s Initial Decision 

		In her Initial Decision, ALJ Vero made eighty-seven Findings of Fact and reached nine Conclusions of Law.  I.D. at 2-12, 30-31.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		The ALJ summarized the testimony of the Parties pertaining to the issues of: outages, spikes and surges in PECO’s service; vegetation management concerns; and safety concerns relating to a temporary above-ground power cable in the Complainant’s neighborhood.  I.D. at 14-25.  

Regarding Mr. Rounce’s claims of experiencing a constant pattern of surges and spikes during his time as a PECO customer, the ALJ noted that PECO installed equipment at the service address for ten days which did not register any voltage variation beyond those allowed by 52 Pa. Code § 57.14.  According to PECO, the voltage variations that were recorded were the result of load coming into the Complainant’s service line due to his electric appliances.  Despite his distrust of PECO’s equipment and his own background in engineering, the ALJ explained that the Complainant did not submit voltage measurements independent of PECO’s, but rather, submitted a list of electrical appliances that he claimed were damaged by PECO’s service.  The ALJ determined that the claimed damage predated October 20, 2012, and found that it was unclear from Mr. Rounce’s testimony if any of it occurred during the brief period of time (September 30, 2012 to October 20, 2012) allowed by the statute of limitations in this matter.  I.D. at 27-28 (citing 66 Pa. C.S. § 3314(a)).

As to the outages, the ALJ determined that Mr. Rounce experienced eighteen sustained power outages between January 1, 2011 and January 1, 2016.  Of these eighteen outages, two were related to public damage, two were potentially caused by lightning striking utility poles, two were caused by severe weather conditions, one resulted from an uprooted tree, and one was caused by a private contractor hitting PECO’s underground cable.  According to the ALJ, these eight outages resulted from events over which PECO had no control.  I.D. at 28.

The ALJ further noted that, of the remaining ten outages which occurred during the five-year period, two resulted from an underground cable fault and eight from vegetation-related issues.  According to the ALJ, PECO provided extensive testimony of the various programs that it has in place to address the underground cable fault events as well as the vegetation-related outages.  The ALJ found that PECO has carefully tracked each instance of service interruption, has identified the circuit serving the Complainant as a problematic and a top priority circuit, and has progressively intensified its efforts to ensure service reliability.  The ALJ also credited PECO’s practices of conducting more aggressive tree trimming outside of the five-year cycle, installing reclosers to isolate outages and reconfiguring portions of the Middletown 352 circuit.[footnoteRef:3]  The result of PECO’s efforts is reflected in the decreasing number of service interruptions to one in 2011, two in 2012, and one in 2013, the ALJ stated.  Although the numbers of outages increased in 2014, the ALJ explained that following the placement of Middleton 352 into PECO’s Top Priority Circuit (TPC) reliability program for the year 2015, the number of outages decreased from nine in 2014 to five in 2015.  The ALJ also reasoned that of the five outages in 2015, only one – the underground cable fault on June 20, 2015 – resulted from conditions which were arguably within PECO’s control.  I.D. at 28-29. [3: 	 	Mr. Rounce’s service line is fed by a 34 kV circuit known as Middletown 352, which runs along PA Route 352.  Tr. at 41. ] 


Further, the ALJ found that PECO has already taken significant steps to provide Mr. Rounce with the relief he requested.  According to the ALJ, the Company has reconfigured the Middletown 352 circuit so that a portion of the circuit is fed by another source.  The Respondent has also installed recloser systems, whose purpose is to isolate sustained outages to the immediate areas and minimize the number of customers affected by the outage.  The ALJ noted Mr. Rounce’s intention of drawing PECO’s attention to its quality of service, but found that PECO provided credible evidence of being aware of the Middletown 352 circuit performance having made it a TPC in 2011 and 2015 and including it in several reliability enhancement programs.  I.D. at 29.

Regarding the vegetation management concerns, the ALJ explained that the Middletown 352 circuit crosses hilly terrain and heavily wooded areas characterized by tall, mature, trees with large canopies.  The ALJ credited PECO’s witness as to testifying credibly about the Company’s compliance with its vegetation management requirements.  Although the ALJ believed that more could be done on the part of PECO to control the vegetation, the ALJ concluded that the Company has provided reasonable and adequate service to the Complainant by striving to address the problems and improve the service.  I.D. at 29.  

As for the safety issue raised, the ALJ determined that the record does not support a finding that the work conducted by PECO in Mr. Rounce’s neighborhood from August to November 2015, created an unsafe or hazardous condition for the residents.  The ALJ found that the Respondent produced credible evidence that the work was necessary to restore service following an underground cable fault.  The ALJ referenced PECO’s testimony that after investigating the underground cable responsible for the outage, the Respondent determined that 725 feet of it needed to be replaced.  This decision called for a PECO contractor to come to the scene and perform the replacement work.  According to the ALJ, Mr. Rounce did not elaborate on his claim as to why eighty-one days constituted an unreasonable amount of time to conduct the repairs in question, or why the conditions at the site were more unsafe than those one would expect at a site where similar work was being conducted.  I.D. at 29-30.  

In conclusion, the ALJ found that the Complainant failed to carry his burden of proving, by a preponderance of the evidence, that PECO provided inadequate or unreasonable service to him.  Id. at 30.

Disposition

	From January 1, 2011, to January 1, 2016, PECO recorded eighteen sustained outages affecting the Complainant’s service, which lasted more than five minutes in duration.  Although the Company identified the cause of Mr. Rounce’s power outages, and has implemented a series of improvement procedures intended to ensure future reliable service,[footnoteRef:4] the fact remains that the Complainant did not receive reasonably continuous service as required by the Code.  Specifically, PECO has installed and reconfigured reclosers[footnoteRef:5] in the Middletown 352 circuit since it was first added to the Company’s reliability program.[footnoteRef:6]  However, the number of sustained outages on the Middletown 352 circuit since 2011 is simply too high to be dismissed out of hand and merits further review.[footnoteRef:7] [4: 	 	In January 2012, the Middletown 352 circuit was reconfigured and a portion of the power was redirected to another source.  As part of the January 2012 project, PECO installed a recloser which helps isolate some of the aerial portions of the Middletown 352 circuit so that any vegetation issues on that stretch of the circuit have less or no impact on Mr. Rounce’s service.  In January 2014, April 2015 and August 2015, PECO upgraded the reclosers in the Middletown 352 circuit.  Tr. at 89-90, 125-26. ]  [5: 	 	Reclosers are considered to be a reliability enhancement measure. PECO employs recloser devices in its circuits, programming them to restore power to as many customers as possible, typically within sixty seconds. Tr. at 66, 123.]  [6: 	 	PECO’s TPC reliability program is aimed at addressing the top 10 percent of circuits that are determined to be poor performers based on data from System Average Interruption Frequency Index (SAIFI) and Customer Average Interruption Duration Index (CAIDI). Tr. at 90, 119. ]  [7: 	 	By way of context, PECO’s three-year average SAIFI for 2013 to 2015 was 0.76, which means the average customer experienced less than one sustained outage per year in that timeframe.  ] 


	Regarding safety, the Complainant reported a high voltage underground cable that remained exposed for eighty-one days following a service outage on August 29, 2015.  PECO confirmed that on August 29, 2015, a contractor was employed to respond to a power outage caused by a faulty underground cable.  The contractor installed a temporary, unburied cable in order to quickly restore power until permanent repairs could be made.[footnoteRef:8]  The temporary cable was fully insulated and the portion that crossed a local road was also insulated by a cable raise to guard against oncoming traffic.  [8: 	 	Cable burial depth requirements may be waived for temporary emergency installations. ] 


	In addition to outage history and safety concerns, the Complainant alleged having experienced surges, voltage spikes, voltage drops, brownouts and service outages for over thirty years, resulting in the destruction of several appliances and the loss of business data from his personal computer.  Tr. at 54, 56.  On October 20, 2012, Mr. Rounce sent a letter to PECO detailing his experience over the course of his residency at the Service Address.  As a result, on March 1, 2013, PECO installed a recording volt meter (RVM)[footnoteRef:9] in the Complainant’s house in order to capture the average current and voltage data over the course of ten days, which yielded results that were within the limits set forth by the Commission.[footnoteRef:10]  [9: 	 	An RVM is attached to the service wire of a property for a certain period of time for the purpose of monitoring and recording voltage and current into and out of the property.  Tr. at 110-11.]  [10: 	 	For services rendered primarily for lighting purposes, the allowable variation in voltage measured at the service terminal of the customer may not exceed, for a longer period than one minute in each instance, five percent above or below the standard nominal service voltage and a total variation from minimum to maximum of eight percent during normal system operations.  52 Pa. Code § 57.14(b).] 


	Under Section 1501 of the Code, 66 Pa. C.S. § 1501, the Company is obligated to provide service that is reasonably continuous and without unreasonable interruptions or delay.  While a public utility is not obligated to provide perfect service and facilities one hundred percent of the time,[footnoteRef:11] we find that there is substantial evidence to support the Complainant’s reliability concerns and that the safety and quality of service issues raised in the Complaint warrant further review by the Commission. [11: 	 	Enola McGrew Duncan on behalf of A-Rize-N Management Co. LLC v. Pennsylvania American Water Co., Docket No. C-2009-2119162 (Final Order entered August 5, 2010). ] 


	The record shows that PECO has taken this Complaint seriously and has engaged in numerous efforts to upgrade the service on the subject line, but we are concerned that these efforts have fallen short of achieving the level of service expected by PECO's customers and required by the Code.  

	Therefore, we shall sustain the portion of the Complaint raising outage issues and refer this case to TUS to further review and monitor the reliability and power quality issues of the Middletown 352 circuit and the service provided to the Complainant’s home.   Additionally, we shall refer this matter to I&E to take whatever further action may be warranted with respect to the alleged inadequate service issues raised by the Complainant. 

	Furthermore, we have reviewed our policy statement to determine if our findings pertaining to the outage issues warrant a civil penalty under 52 Pa. Code 
§ 69.1201.  Upon consideration of all the factors, we do not believe a civil penalty is appropriate in this instance, largely because of PECO’s considerable efforts to address the reliability problems with the circuit.   
	
Conclusion

		Based on our review of the ALJ’s Initial Decision, the pleadings, the record and the applicable law, we shall reverse the ALJ’s Initial Decision, refer this case to TUS for further review and monitoring of the outage issues and refer this matter to I&E to take any actions it deems appropriate with respect to the inadequate service allegations, all consistent with this Opinion and Order; THEREFORE, 
		
IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Eranda Vero, issued on September 2, 2016, is reversed.

		2.	That the Formal Complaint filed by John J. Rounce is sustained, in part.

	3.	 That this case be referred to the Commission’s Bureau of Technical Utility Services to further review and monitor the reliability and power quality issues of the Middletown 352 circuit and the service provided to the home of John J. Rounce.

4.  	That the Secretary’s Bureau shall serve a copy of this Opinion and Order on the Commission’s Bureau of Investigation and Enforcement, for such further investigation and action as deemed appropriate. 

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  November 9, 2016
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