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_ BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Core Communications, Inc,

s a2 ew

v, o C2009-2133609

s as

X0 Communications Services, Ine.

PETITION OF CORE COMMUNICATIONS, INC,
FOR RECONSIDERATION & CLARIFICATION OF
COMMISSION OPINION & ORDER

Pursuant to 66 Pa. C.8. § 703(g)and 52 Pa. Code § 5.572, Cote Communications, ne.
(“Core™) requests ;that thé éommission reconsider and clarify its November 23, 2016 Opinion &
Order in the above-captioned pfoceeding (“Order). In further support of this Petition, Core avers -
as follows: |

L. Core files the present petition to respectfully request that the Corﬁmission address
two specific issues atising from issuance of the Order.! First, Core requests reconsideration of
the Comymission’s conclusion that toll-dialed ISP—bounci traffip is subject to the FCC’s rate cap of
$0.0007/MOU and nof the switcﬁed access rafes j:hat would nt;xmally apply to toll-dialed traffic,
and; Sgcond, Core requests reconsideration and/or clarification of the Order’s limitation ofh
Care’s claim to the period from February, 2010 forward, which is not consistent with the clear

and undisputed findings of the LD.

! Core greatly appreciates the Commission’s conscientious effoits to resolve the issues raised in this case.

. Cote continues to evaluate whether to exercise its legal rights to appeal or otherwise seck judicial review of the
Order, including the Commission’s analysis of the jurisdictional and preemption issues raised in this case. The filing
of this petition, and the arguments raised herein, do not constitute, and shall not be construed to constitute, any
estoppel, modification or waiver of Core’s rights with respect to judicial review, or of any argument Core may raise
on judicial review, ‘
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Standard for Reconsideration
2. The Commission has articulated the circumstances under which a petition for

reconsideration under 66 Pa. C.8. § 703(g) is appropriate:

The Public Utility Code establishes a party’s right to seck relief
following the issuance of our final decisions pursuant to
Subsections 703(H) and (g) of the Public Utility Code (Code)...,
relating to rehearings, rescission and amendment of orders. Such
requests for relief must be consistent with Section 5.572(b} of out
Regulations. .. relating to petitions for relief following the issuance
of a final decision, The standards for a petition for relief following
the issuance of a final decision were addressed in Duick v. .
PG&W... (Duick). Duick held that a petition for rehearing uader
Subsection 703(f) of the Code must allege newly discovered
evidetice not discoverable through the exercise of due diligence

"~ prior to the close of the record... A petition for reconsideration
undet Subsection 703(g). however, may propeily raise any matter
designed to convince us that we should exercise our diseretion to
amend or rescind a prior Order, in whole ot in part. Furthermore,
such petitions are likely to succeed only when they raise “new and
novel arguments” not previously heard or considerations which

. appeat to have been overlooked or not addressed by us.”

The Toll-Dialed ISP-Bound Traffic Issue
3. Regarding the intercarrier compensation appropriate fo toll-dialed ISP-bound

{raffic, the 1.D.2 found:

Core has argued for the application of its Pennsylvania switched
access tates to all the XO indirect traffic at issue herein, and I have
rejected that position for the reasons previously stated. However
a remaining question is whether switched access rates apply to the
non-local 1SP-bound traffic which is subject to the Commission’s

regulatory anthority.
2 Opinion & Otder, In re Department of Transn. of Pennsylvania, 2006 WL 3511224 (Pa. P.U.C.X2006) A-
00119288 (entered November 13, 2006)(emphasis added)(internal citations omitted).
3 Injtial Decision, Core Communications, Inc, v. XO Comnmunications Services, Inc., Pa. P.U.C. Docket No.

C-2009-2133609 (May 11, 2012).
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Core’s tariff defines “Switched Access Service” as “[a]ccess to the
switched network of an Exchange Cartier for the purpose of
originatinig or terminating communications.” “Access Service” is
defined ag “[sJwitched [a]ccess to the network of an Interexchange
Carrier for the purpose of originating or terrninating
communications.” The Commission has held that “[s]witched
access charges are thoge that LECs bill to [XCs or other LECs, for
using their facilities in the placement or receipt of toll calls.”
Global Order, supra (emphasis supplied).

. Core has classified all of the intrastate non-local MOUs billed from
February 2010 through the hearing date for CIC 5 119 as “infra
toll.” As stated previously, XO was given the opportunity to
submit evidence in opposition to this breakdown between non-
{ocal and local MOUs, and therefore could have challenged the
designation of the traffic as “intra toll.” XO failed to do so and
therefore, no party has provided a specific designation for this

~traffic other than “infra toll.” -

X0 has acknowledged the application of switched access rates to
toll service and in fact claimed that it mistakenly paid over $17,000
to Core to date because it assumed the invoices were related {o toll
traffic. KO St. No. 1-R, pp. 11, 20. Inote that XO is certified by
the Commission to provide IXC setvice, initially at Docket No, A~
311331,

For all the foregoing reasons, I conclude that Core’s switched
access rates are appropriately applied to the 180,858 MOUs of
“inten toll” fraffic specified in Core Ex, BLM-27, and to future
Core billings to XO for termination of “intra toll” ISP-bound
traffic. 1.D., at 33. (Emphasis added)

4, In overturning the LD. on this issue, the Order made a number of findings
regarding the intercartier compensation appropriate to toll-dialed ISP-bound traffic:

. “The Commission is unpersuaded by claims that the rate for non-
local dial-up ISP-bound traffic can be set higher than the $0.0007
rate cap imposed on cattiers in the ISP Remand Order for the
reasons explained in the FCC’s Amicus Brief. A carve-out for
non-local dial-up ISP-bound traffic that results in rates that exceed
the $0.0007/MOU rate cap is not consistent with the ISP Remand
Order’s professed goal of stopping traffic atbitrage and . _
coniravenes Third Circuit precedent. Rate differences between
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focal dial-up ISP-bound traffic and non-local diat-up ISP-bound
traffic will create the very arbitrage that the ISP Remand Order
sought to eliminate.” Order, at 24-25. '

“With regard to the 180,858 minutes of non-local dial-up traffic
sent from the 5119 CIC, we also believe that using the FCC’s
capped rate of $0,0007/MOU for these non-local dial-up minutes is
* a legally sound approach. The application of that rate does not

exceed the $0.0007/MOU 1ate cap the FCC imposed on dial-up
traffic in its ISP Remand Order. That result is consistent with
precedent in the Third Circuit upholding our application ofa-
“federal $0.0007/MOU rate for CLEC-to-CLEC dial-up traffic and
precedent in the Ninth Circuit holding that rates set by the states
that are beyond the $0.0007/MOU rate cap are preempted by
federal law. Additionally, a $0.0007/MOU rate is consistent with
the ISP Remand Order’s professed goal of preventing dial-up
internet rate arbitrage.” Order, at 33-34.

© “We are unpersuaded by claims that the rate for non-tocal dial-up
ISP fraffic can be higher because that iraffic does not fall within
the scope of the ISP Remand Order and its rate cap of
$0.0007/MOU. A carve-out for non-local dial-up traffic that
results in a rate exceeding the $0,0007/MOU rafe cap is not
consistent with precedent or the ISP Remand Order’s professed
goal of stopping traffic arbitrage. Rate differences between local
~ dial-up ISP-bound traffic and non-local dial-up ISP-bound traffic
will create the very atbitrage that the ISP Remand Order sought to
eliminate.” Order, at 34.

“I'The decisions in Pac-West and the AT&T Third Circuif on local
dial-up ISP-bound iraffic do not mean that non-local dial-up ISP-
bound traffic is exempt from the ISP Remand Order. The AT&T
Third Circuit decision found as much in affirming that ISP bound
traffic is interstate. The Third Circuit also found that principles of
conflict preemption would limit the Commission to setting a rate
that did not exceed the $0.0007/MOU rate cap; so long as the
Commission recognized the primacy of fedetal law and lowered
the rates, there is no conflict preemption precluding us from
resolving the dispute. Finally, the FCC’s Amicus Brief arguments
_ in PAC-West “confirm that the FCC’s compensation regime
applies to CLEC-to-CLEC ISP-bound traffic” without
differentiating between local and nonlocal.” Order, at 42-43,

“The AT&T Third Circuit Decision limits the states’ authotity to
setting rates that do not exceed the federal rate cap because doing
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otherwise raises conflict preemption. The Pac-West decision tuled
that state rates exceeding the federal rate were preempted by
federal Jaw. And, the FCC’s Amicus Brief plainly stated that the
ISP Remand Order applied to CLEC-to-CLEC traffic without
differentiating between local and nonlocal dial-up ISP-bound
traffic,

Consequently, any reliance on state law to sef a rate for non-local
ISP-bound traffic can be done only if the resulting rate does not
exceed the $0.0007/MOU rate cap to avoid conflict preemption.
Any reliance on federal law to set a rate for non-local traffic is
consistent with the Third Circuit holding that.the ECC’s
jurisdiction is not exclusive but, again, the resulting rate cannot
exceed the rate cap established under federal law. Finally, the
Commniission can still set rates consistent with the $0.0007/MOU
rate cap given the states” constitutional authority and duty to apply
federal statutes and detetmine statutorily appropriate remedies. In
this case, our decision resolves a federal remedy of compensation
fot dial-up ISP bound traffic subject to the federal $0.0007/MOU
rate cap.” Order, at 44-45.

5. Neither the FCC nor any federal court has ever found that the ISP Remand Order
preempts state jurisdiction over intrastate access regimes oi‘ toll-dialed ISP-bound traffic, or caps
the rate applicable to such fraffic. On the contrary, application ol intrastate switched access rates
to toll-dialed traffic is consistent with Global NAPS 1 and 11, ch- West, the FCC amicus brief in
PacWest, the -AT &T Third Circuit and the Cgmmission’s own orders in Cafe v, AT&T, the
CenturyLink ICA Arbiiration and the Windstream ICA Arbitration, as well as industry sta.ndards
as enshrined in Penosylvania ICAs filed with the Commission,

6. . Application of switched access rates {o t;jll—diaied traffic by a state commission is
consistent with Global NAPs [and I, In Global NAPs I, the First Circuit approved the
Massachusetts Commission’s order imposing access charges for a certain type of ISP-bound
traffic called “VNXX-—charges which are nowl_lere mentioned in the ISP Remand Order.

According to the First Circuit, “[tJhe question before us is whether the FCC .intehded in the ISP
A ” .



Remand Order 1o eXercise its jurisdiction over the precise iséue vhere, to the exclﬁsion of state‘ ,
vegulation.”* Applying this analysis, the First Cirouit found that “the ISP Remand Order does not
clearty pi’eempt state authority to impose access charges for interexchange VNXX ISP-bound
teaffic; it is, at best, ambiguous on the question, and ambiguity is not enough to p-reempt state
yegulaﬁon here.”” |

7. In approving state commission application of access charges to ISP-bound traffic,
' the Global NAPs I court was guided by an FCC amicus brief submitted in that case, in which the

agency stated that:

[T]he administrative history that led up to the ISP Remand Order
indicates that in addressing compensation, the Commission was -
focused on calls between dial-up users and ISPs in a single local
calling area.

The administrative history does not indicate that the Commission's
focus broadened on remand. The ISP Remand Order repeats the
Commission's understanding that “an ISP's end-user customers
typically access the Internet through an ISP service located in the
same local calling area.” The Order refers multiple times to the
Commission's understanding that it had earlier addressed - and on
semand continued to address - the situation where “more than one
LEC may be involved in the delivery of telecommunications
within a local service area.”

8. Tn the Global NAPs Amicus Brief, the FCC spoke directly fo the issue of
application of access charges to toll-dialed ISP-bound traffic:
The dispufe before the Court involves a variation on the typical
TSP dial-up access scenatio. The calls at issue are not delivered to

an ISP that is located in the caller's local calling area. Instead, the
dialing-in customer, served by Verizon, an ILEC, is located in one

4 Global Naps, Tne. v. Verizon New England, Inc., 444 F.3d 59, at 71 (1st Cir, 2006).
> Id., at 72. . _
¢ FCC Amicus Brief, GLOBAL NAPS, INC., Plaintiff-Appellant, v. VERIZON NEW ENGLAND, INC,, ¢t

4l.. Defendants-Appeliges., 2006 WL 2415737 (C.A.1), 12 (“Global NAPs Amicus Brief”).
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exchange and the equipment of the ISP, served by Global Naps, a

CLEC, is located in a different exchange. Ordinarily, such a call

would be subject to a toll paid by the caller to the IXC (in many

cases, the originating LEC acts as the de facto IXC), which would

cary the call fo the facilities of the terminating LEC. In that way,

the originating LEC, acting in the role of an IXC, would pay a

terminating access charge to the terminating LEC.”

9. The Order’s findings relative to toll-dialed ISP-bound traffic conflict with the

FCC’s amicus brief in Global NAPs I. The Order finds that the ISP Remand Order applies to
toll-dialed traffic, whereas the amicus brief finds that such traffic is subject to terminating access
charges.® Further, it does not appear that the Commission considered the Global NAPs Amicus

Briefin drafting the Order.

10.  In Global NAPs I, the Second Circuit approved the Vermont Commission’s
imposition of access charges on VNXX ISP-bouﬁd traffic. Rejecting the CLEC’s position that
the JSP Remand Order preempted all state commission juiisdiction over ISP-bound traffic, the
Second Circuit found that “a more reasonable interpretation of the 2001 Remand Order is not
that the FCC has preempted the field relating to ISPs, but only that it _intended to resetve
jurisdictibn over intercarrier compensation issues with respect to ISP-bound traffic on matters

that would conflict with the FCC's specific directives about reciprocal Compensation.”9

{1.  In Pac-West, the Ninth Cireuit found that “with the ISP Remand Order and

related pronouncements, the FCC has not exercised its jurisdiction over all manifestations of

Global NAPs Amicus Brief, at 8-9.
Id, 12-13,- '
? Global NAPs, Tne. v. Verizon New England, Inc.,, 454 F.3d 91, at 101 (2d Cir. 2006).
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ISP-bound traffic. For example, this Court held in Peevey that the CPUC correctly interpreted the

ISP Remand Order as not applying to interexchange (that is, non-local} ISP-bound traffic.”'®

12.  In Peevey, the Ninth Circuit reviewed the California Commission’s imposition of
a “cartier origination charge,” or “COC,” oﬁ ceﬁéin ISP-bound calls. The coprt found that “Pac-
West further contgnds that the COC ruling is contrary to the ISP Remand Order which pr(;,empts
state commissions from imposing any intercatricr compensation ﬁot provided for in the order.
We disagree, as the ISP Reﬁmnd Order was exclusively concen%ed with the operation of §
251(b)(5) of the Act and the imposition of reciprocal compensation charges on ISP-bound
traffic.”"’ Id., at 1158,

13, The FCC amicus brief in Puac-West does not address—directly or indirectly—the
issue whether a state commission may impose access charges on toll-dialed iS‘P-bound traffic.
The Pac-West Amicus Brief repeatedly restricts its discussion to local traffic and the reciprocal
compehs_ation 1'eg,ime.12 The Ninth Circuit’s decision in Pac-West too, which relied substantially
on the Pac-West Amz;cus Brief, is clearly limited to reciprocal compensétion for locally-dialed
traffic. For example, the court noted that the CLEC tariffs at igsue there were not intrastate

switched access tariffs, but rather Pac-West’s “intrastate tariffs... purport[ing] to set Pac—West's

1 AT & T Comme'ns of Cal.. Inc. v. Pac-W. Telecomm,Inc., 651 F.3d 980, 991 (9th Cir. 2011); citing,
Verizon California, Inc. v. Peevey, 462 F3d 1142 (“Peevey™).

i Peevey, 462 E.3d, at 1158.

2 See, e.gs., FCC Amicus Brief, AT&T Comme’ns of Cal. Inc, v. Pac-West Telecomm, Inc., U.B.CA. (9“‘

Cir.) Docket No. 08-17030, at 11 {"The volume of local exchange traffic terminated by Pac-West for AT&T is many
times greater than the volume of local exchange traffic terminated by AT&T for Pac-West.”); and, at 20 {Decause
{SP-bound communications produce large volumes of one-way traffic, reciprocal compensation payments for ISP~
bound traffic flow overwhelmingly from the originating LEC to the LEC serving the ISP.”)(Feb, 2, 201 D(Emphasis
added).
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rates for... terﬁﬁnating local traffic originating with another LEC; [and] appilyvonly in the
absence of an interconnection agrw:eménf:.”’3 ‘

14. - Application of switched access rates to toll-dialed ISP-bound traffic is consistent
with the Connnigsion’s reconsideration orderl in Core v. AT&T. There, the Commission found |
' that “Core’s Switched Access Tariff applies fo the settlement of charges for the origination and
termination of toll or non-local calls between Core and all other'ca}‘rier.s that originate and/ot
terminate these types of calls.”** While the Comumission did not speak direetly to the issue of
toll-dialed ISP;bound trafﬁc in that finding, ISPHbouﬁd traffic was the sole type of traffic at issue
in that case, and the Commission has noted repeatedly that Core historically te1mina.ted ISP-
bound traffic exclusively or to a latge extent. The Order does not address why the Commission
now deems Core’s inu'astéte access tariff to bé void with respect to toll-dialed traffic, when just
three years ago, it specifically found that Core’s tariff applies to any toll traffic, no matter what
type of catrier delivers it |

15, AT&T Third Cireuit is inapposite to the issue of whether state commission may
impose access charges on toll-dialed ISP-bound traffic because, in that case, “[a]ll‘ of the calls at

issue wete local, originating and terminating in the same local exchange area,”’®

16.  ICAs do not always speak to this precise issuc, because the industry standard s '

that toll-dialed calls are almost always rated as switched access. However, the Core-CenturyLink

1 AT & T Commc'ns of Cal., Inc. v. Pac-W. Telecom, Ine., 651 F.3d 980, 988 (9th Cir, 2011).

i Opinion & Ordet, Corg Communications, Inc. v. AT&T, Pa. PU.C, Docket No. C-, at 42 (C-2009-2108136
& C-2009-2108239)(Aug. 15, 2013)(Emphasis added). .
15 Bell Atl.-Penusylvania, Inc. v. Pennsylyania Pub. Util. Comm'n. 672 A.2d 352, 354 (Pa, Commw. Ct.

1995).(“[Pirior adjudications of the Commission have no precedential value before this Court. Nor igan
administrative agency bound by the rule of stare decisis; however, as Bell correctly notes, an administrative agency
must render consistent opinions and should either follow, distinguish or overrule its own precedent.”). )
16 AT & T Corp, v. Core Comme'ns, Inc., 806 F.3d 715, 723 (3d Cir. 2015).
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ICA, tecently approved by the Commission after lengthy litigation revolving around ISP-bound

traffic arid VNXX arrangements, does speak very directly to this issue:

A call placed on a non-local basis (e.g., a toll call or 8yy call) to an
ISP shall not be treated as ISP-Bound Traffic for compensation
purposes. The Parties agree that, to the extent such "non-Local"
18P calls are placed, that the rates, terms and conditions for
IntralLATA and/or InterLATA calling shall apply, including but
not Hmited to rating and routing according to the terminating
patties' Exchange Access intrastate and/or interstate tariffs.'”

17.  Similarly, the Core-Windstream ICA states:
With the exception of VNXX ISP-Bound Traffic, any intercarrier
telecommunications traffic utilizing the Public Switched
Telephone Network, regardless of transport protocol method,
. where the originating and terminating points, are in different
LATAs, or in different local calling areas as defined by the
originating Party and delivered to the terminating Party using
switched access services shall be considered Swiiched Access
Traffic.'®
18.  The Order’s conclusion that the ISP Remand Order precmpis state commission
authority over toll-dialed ISP-bound traffic is inconsistent with the Commission’s orders in the
CenturyLink ICA Arbitration and Windstream ICA Arbitration, in which the Commission found
that it is preempted only with respect to Jocal ISP-bound traffic. In the CenturyLink ICA

Arbiiration, the Commission found: “we do not believe that the FCC has expanded the

intercartier compensation regime established in the ISP Remand Order for local ISP-bound

~

17 Interconnection Agreement, Petition of Core Communications, Inc. for Arbitration of Rates, Terms, and
Conditions with the United Telephone Compaty of Penngylvania LLC d/b/a CenturyLink, Pa. PI.C. Docket No. A-
310922F7002, at 77 (ICA § 55.5)(August 6, 20 14).

18 Tnterconnection Agreement, Petition of Core ‘Communications, Inc. for Atbitration of Rates, Terms, andd
Conditions with Windstream Pennsylvania, Tne., Pa. P.U.C. Docket No. A-310922F7004, at 85 (ICA A 12, §

3.4)(Dec. 15, 2014).
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traffic to other types of traffic, including VNXX 1SP-bound traffic.”"® In the Windstream ICA
-Arbz'ir‘ation, the Comnﬁssf on Tound that “the FCC has not preempted state regulation of non-local
1SP-bound traffic.”?® While the Commission, again, is not subject to the rule of stare decisis,
nevertheless the Commission offers no reason why it should now deviate from its previous
findings with respect to the scope of the ISP Remand OI’_‘der.Zl |

19,  The FCC has never preempted the Commission from appliéation of intrastate
switched access charges to toll-dialed ISP-bound traffic, or applied any rate cap particular fo
such traffic.

20.  Inthe absence of preemption, Core’s Pa. P.U.C, intrastate switched access tariff
applies to XO’s intrastate toll-dialed traffic, as the 1.D. found. While the Commission may wish
to make a new rule governing toll-dialed 1SP-bound trafﬁ_o, unless and vntil it does so, the filed-

rate doctrine applies to the toll traffic XO terminated on Core’s network, According to the Public

Utility Code:

No public utility shall, directly or indirectly, by any device

whatsoever, or in anywise, demand ot receive from any pérson,

gotporation, or municipal corporation a greater o less rate for any

~ service rendeted or to be rendered by such public uiility than that

specified in the tariffs of such public utility applicable thereto. The

rates specified in such tariffs shall be the Jawful rates of such

public utitity until changed, as provided in this par N
o Petition of Core Comme'ns, Inc. for Arbitration of Interconnection Rates, Terms, & Conditions with the
United Tel. Co. of Pennsylvania d/b/a Centurylink, A-310922F7002, 2013 WL 6835139, at *45 (Dec. 19,2013).
20 Petition of Core Comme'ns, Ine. for Arbitration of Interconnection Rates, Terms, & Conditions with
Windstream Pennsylvania, LLC Pursnant to 47 U.8.C. 5252(b), A-310922F7004, 2014 WL 6386897, at *18§ (Nov,
13, 2014). , :
u Bell Atl-Pennsylvania, Inc. v. Pennsylvania Pub, Util. Comm'n, 672 A.2d 352, 354 (Pa. Commw. Cf.

1995).([P]rior adjudications of the Commission have no precedential value before this Court. Nor is an
administrative agency bound by the rule of stare decisis; however, as Bell cotrectly notes, an administrative agency
must render consistent opinions and should either follow, distinguish or overrule its own precedent.”). o
2 - 66 Pa. Stat. and Cons, Stat. Ann. § 1303 (West).
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As the Commonwealth Com‘t has found, “[tJhe Public Utility Code has gone through several
iterations, and each version has been -interpreted to reqﬁire strict adherence to tariffs.* No is
the Comﬁﬂssion’s_j)rofesse;i interest in curbing arbitrage a sufficient grounds to abrogate Core’s
tal'iff. “[Aln agency cannot waive a mandate of statute becaus;e it is in the pub]ic; interest.”*
21 There is no arbitrage opp()ftuﬂity as‘séciated with toll«dialed ISP-bound traffic.
ISP eﬁd users are accustomed to dialing a local call in order to access the Inte1mf.25 To tl‘m
extent ISP end ﬁsers desire to access the Internet via a toll call, thef are assessed a toll charge |
that is collected by the originatin;g LEC, with a portion being paid to the terminating LEC.2 The
LD. found that the toll-dialed traffic XO sent Core amounted to a mere 6% of all traffic on CIC
5119.%” The ISP-bound trafﬁc arbitrage opportunity is associated, not with toll traffic, but with
local traffic arising under the 1'ecipm.cal compensation regime. As the Ninth Circuit found, “[a]t
base, the rules implemented by the ISP Remand Order addressed a particular problem: the -
opportunity for re gulatory arbitrage creafed by application of the prevailing reciprocal
compensation scheme to local ISP-bound t;afﬁc.”zs
29, Tor all the foregoing reasons, Core respectfully requests that the Commission
reconsider and -modify the Order to clarify: (1) that the Commission is not preempted from

imposing access charges on toll-dialed 1SP-bound traffic; (2) that intrastate toll-dialed TSP-bound

tratfic is subject to Core’s switched access tariff, as the 1.D. found; and (3) that XO must

B Philadelphia Suburban Water Co, v. Pennsylvania Pub, Util. Comm'n, 808 A,2d 1044, 1052 (Pa, Commw.

Ct. 2002). ‘
H Philadelphia Subtrban Water Co, v. Pennsylvania Pub, Util. Comtn'n, 808 A2d 1044, 1056 (Pa, Commw.
Ct. 2002). _ : : o

= AT & T Comme'ns of Cal., Inc. v. Pac-W, Telecomin, Inc., 651 F.3d 980, 981 (9th Cir, 2011).

% FCC Amicas Brief, at 8-9.

= LD, at 32,

o AT & T Cominc'ns of Cal., Inc. v, Pac-W. Telecomm, Inc., 651 F.3d 980, 994 (9th Cir. 2011).
' 12 o



cémpensate Core for the small amount of CIC 5119 intrastate toll traffic identiﬁed in the LD, at
the rates set forth in Core’s intrastate switched access tariff. -
Seope of Traffic Issue

23, ‘The LD. found that the Commission was preempted by the FCC's I8P Remand
Order from adjudicatmg any compensation with respect fo the locally-dialed traffic XO sent
Core. LD, at 27-30, and Conclusion of Law # 6; but the LD. fouﬁd that the Cormmission was not
pi'eeﬁlpted by the I5P Remqnd Order from adjudicating compensation for toll-dialed IS?-bound
traffic, because the ISP Remand Order is limited to locally-dialed ISP-bound traffic. 1.D., at 28
and Conclusion of Law # 7. |

94.  Because it found that the Commission was preempted with respect to locally
dialed tiaffic, the LD. denied Core's complaint to the extent that it requested compensation for
locally-dialed ISP-bound traffic. ID., at 30 ("Core's Complaint against XO will bé dismissed as
to the local traffic component.”). |

25.  Conversely, because the Commission was not preempted with réspect to toll
traffic, the 1.D. Ag.ranted Core's complaint to the extent that it requested compensation for 180,858
intra—LATA tol] minutes-of-use on CIC 5119. LD, at 36-33. |

26.  'The ID. restricted Core's claim for toll-dialed ISi’—bound traffic to the period

beginning February, 2010, because, for earlier periods, "the breakdown for these earlier months
did not match the billed MOUs." LD, at 31 |

27.  TheLD. intended to limit Core's claim for toll-dialed ISP-bound traffic, based on
| the breakdown, to the period beginning February, 2010.1.D., at 9 ("As this [pre-February, 2010}
breakdown data was not in compliance with my directive that the data imateh the billed MOUs, 1

required that the mismatching data be redacted.'").
13



28.  However, the I.D. never found that Core could not claim any compensation for
these earlier perio_ds, pric;r to February, 2010. In fact, the L.D. preserved Core's rights to claim
compensation for all billed periods, based on the actual minutes for which Core invoiced XO.
I.D., at 9 ("Core was also petinitted to include the monthly billed MOUs, tovcomp]ete the
record."). |

29,  Because the 1D, had separately found that the Comimission could not award Core ‘
compensation for locally-diated ISP-bound traffic, the 11D, did not ru]é on the statute of
limitations or back-billing issues relative to that traffic.

30.  The only traffic the LD. found to be oompensaﬁie was the toll-dialed traffic that is
on the bréakdovm beginning in February, 2010, LD., at 30.

31.  The LD. found that only 6% of the traffic that comprised Core's claim against XO
for CIC 5119 was toll-dialed. LD., at 32.

| 12, Inso finding, the LD. determined that the applicable statute of limitations
étpplicabie to Core's claim (assuming the Commission had jurisdiction) was four (4) years,
consistent with 66 Pa, C.S. § 1312 and-related caselaw, and that Core's claim would extend back
to September, 2005. LD., at 32.
33.  InAT&T, the Commission ;uled on the statute of limitations applicable to locally-

dialed CLEC-CLEC ISP-bound traffic and permitted Core to backbill accordingly,” and the

» Core Comme'ns, Inc. v. AT&T Corp., et al,, C-2009-2108186, 2013 WL 4499089, at #22 (Aug, 15,
2013)(“[While Section 1312 does not mandate a four-year limitation on the collection by utilities of unpaid
amounts due for service, the Commission has exercised its discretion and applied the four year-statute of limitations
under Section 1312 o these situations since at least 1990.”).

14



Commission should api)ly that same four-year limitations petiod here for toll—diaied traffic for
| which Core is to be compensated. |

WHEREFORE, Core respectfully requests that the relief requested in this Petition be
granted for the reasons set forth herein,

Respectfully sﬁbmitted,

i

Michael A. Gruin, ¥sq.,

ID No. 78625

17N, 2 St., 16" Floor

Harrisburg, PA 17101

T17-255-7365

mag(@stevenslee.com

On behalf of Core Communications, Inc. -

December 8, 2016
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VERIFICATION

I, Christopher Van De Verg, General Counsel of Core Communications, Inc.; hereby state that
the facts set forth in the above Petition are true and correct to the best of my knowledge,
information, and belief and expect 1o be.able to prove the same at any hearing held in this matter.

This statement is made subject to the penaliies of 18 Pa. C.8. § 4904 relating to unsworn

iy

Ghrié Van de Velig,/

falsification to authorities.

£

Dated: Decetiber 8, 2016
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I hereby certify that I have this day served a true and correct copy of the enclosed Petition upon the
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VIA ELECTRONIC MAIL AND FIRST CLASS US MAIL

Harry N Malone Esquire
Devine Millimet & Branch
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Manchester, NH 03101
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McNees Wallace & Nurick LLC
100 Pine Street :
PO Box 1166 :
Harrisburg, PA 17108-1166

Michael A. Gruin, Fsq.

December 8, 2016




