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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the letter Petition (Petition), filed by Zech’s Towing & Recovery, LLC (Zech’s) on June 9, 2016, relative to the above-captioned proceeding. The Petition was filed in response to the Commission’s Order entered on January 16, 


2015 (January 2015 Order).[footnoteRef:1]  No Answer to the Petition has been filed.   [1:  	The Petition is a letter challenging the Commission’s decision in the January 2015 Order to grant a Motion for Default Judgment filed by the Commission’s Bureau of Investigation and Enforcement (I&E) and sustain the above-captioned Complaint.  We shall regard the Petition as a Petition for Rescission or Amendment of the January 2015 Order pursuant to 52 Pa. Code § 5.572(d), as such petitions may be filed at any time according to the requirements of Section 703(g) of the Public Utility Code (Code), 66 Pa. C.S. § 703(g).
 
      ] 


For the reasons stated below, we shall grant the Petition and rescind the January 2015 Order in order to provide Zech’s with an opportunity to:  (1) file an Answer to the Complaint in this proceeding within twenty days of the entry date of this Opinion and Order; or (2) elect not to contest the Complaint by paying the $3,000 civil penalty within twenty days of the entry date of this Opinion and Order.  As we are rescinding the January 2015 Order, we will reinstate Zech’s Certificate and request that the Pennsylvania Department of Transportation (PennDOT) remove any administrative hold on Zech’s vehicle registrations.  However, we notify Zech’s that, if it fails to file an Answer to the Complaint or to pay the $3,000 civil penalty within twenty days of the entry date of this Opinion and Order, we will sustain the Complaint and impose the penalties set forth therein without further Commission action. 
     
Procedural History

	Zech’s was issued a Certificate of Public Convenience (Certificate) on September 14, 2006, at Docket No. A-00122890, evidencing the Commission’s approval to operate as a motor carrier of property.             

On March 10, 2014, I&E filed the above-captioned Complaint.  On March 19, 2014, the Secretary’s Bureau served the Complaint on Zech’s by certified mail, but on March 27, 2014, that Complaint was returned to the Commission by the United States Postal Service as undeliverable.  On April 3, 2014, the Secretary’s Bureau re-served the Complaint.  This Complaint was returned to the Commission as undeliverable on April 14, 2014.  On June 14, 2014, the Complaint was published in the Pennsylvania Bulletin at 44 Pa. B. 3667.        

In the Complaint, I&E alleged that Zech’s violated Section 510(b) of the Code, 66 Pa. C.S. § 510(b), by failing to file assessment reports demonstrating its gross intrastate operating revenues for the 2010, 2011, and 2012 calendar years.  I&E recommended a civil penalty of $3,000 for this violation.  Complaint at 4.  I&E requested that Zech’s be ordered to file assessment reports on a going-forward basis and to pay a civil penalty of $3,000 for the alleged violations.  I&E also requested that, if Zech’s did not pay the civil penalty, the Commission issue an Order cancelling its Certificate.  Id. at 5.   
     
		A Notice was attached to the Complaint and informed Zech’s that it must file an Answer within twenty days of the date of service of the Complaint.  The Notice also informed Zech’s that, if it failed to answer the Complaint, I&E would request that the Commission issue an Order imposing the penalty set forth in the Complaint.  

		Because Zech’s did not file an Answer to the Complaint and did not pay the $3,000 civil penalty, I&E filed a Motion for Default Judgment (Motion) on July 25, 2014.    An Answer to the Motion was not filed.  

		In the January 2015 Order, we granted the Motion and sustained I&E’s Complaint.  We also directed that, if Zech’s failed to pay the $3,000 civil penalty within thirty days of the entry date of the January 2015 Order, then the Bureau of Technical Utility Services (TUS) would cancel Zech’s Certificate and the Commission would request that PennDOT place an administrative hold on Zech’s vehicle registrations.    
		Zech’s did not pay the $3,000 civil penalty or otherwise respond to the January 2015 Order.  Accordingly, by Secretarial Letter issued April 4, 2016, the Commission cancelled Zech’s Certificate and requested that PennDOT place an administrative hold on Zech’s vehicle registrations.  

		Zech’s filed the instant Petition on June 9, 2016.  Zech’s Petition did not contain a verification or affidavit.  Therefore, by Secretarial Letter issued June 13, 2016, Zech’s was provided with fifteen days to file a verification.  Zech’s filed a verification on June 27, 2016.  No Answer to the Petition has been filed.   
             
Discussion

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.
 
A petition to modify or rescind a final Commission decision may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

In its Petition, Zech’s requests that we reconsider our decision to impose a civil penalty on Zech’s, to cancel Zech’s Certificate, and to place an administrative hold on Zech’s vehicles.  Zech’s states that its correct address is, and has always been, 1150 Greenwood Road, York, Pennsylvania, 17408 (Greenwood Road Address).  Zech’s indicates that the Commission’s records show an address for Zech’s of 506 Main Street, Dickson City, Pennsylvania, 18519 (Dickson City Address), which Zech’s believes was an address change made by the Commission and was not requested by Zech’s.  Zech’s avers that it was unaware of any of the issues in this proceeding until it received a certified letter on January 21, 2015, and attempted to rectify the situation.  Zech’s also avers that, after it received the certified letter, it spoke to a Commission staff member on February 4, 2015, who informed Zech’s that the Commission’s records contain the Dickson City Address as Zech’s main mailing address.  Petition at 1.  Through its Petition, Zech’s also notifies the Commission that it has a new mailing address of P.O. Box 7223, York, Pennsylvania, 17404.  Id. at 2.               

Based on our review of the record and Zech’s averments, we will grant the Petition.  Zech’s has provided us with new information in its Petition regarding the discrepancies between Zech’s mailing address and the main mailing address we have on file for Zech’s.  Zech’s states that its mailing address is, and has always been, the Greenwood Road Address.  A review of our records indicates that Zech’s provided the Commission with the Greenwood Road Address when it filed its Application for authority in June of 2006, at Docket No. A-00122890.[footnoteRef:2]  However, the Commission’s main mailing address on file for Zech’s is the Dickson City address.  It is not clear why there is a discrepancy between the two addresses.          [2: 	 	The address Zech’s provided with its Application contained a zip code of 17404, rather than 17408 as indicated in the Petition. ] 


In this case, it appears that because of the address discrepancy, Zech’s did not receive the majority of the documents that were served on it and was unaware of the allegations against it.  The Complaint was served on Zech’s twice at the Dickson City Address and was returned by the United States Postal Service as undeliverable.  The Motion for Default Judgment was also served on Zech’s at the Dickson City Address.  While the Commission’s publication of the Complaint in the Pennsylvania Bulletin constitutes legal notice and service of the Complaint, we find that imposing severe sanctions under the circumstances in this case, such as cancellation of Zech’s Certificate and a $3,000 civil penalty, without first allowing Zech’s to address the allegations against it would produce an unjust result.   

As such, we will provide Zech’s with an opportunity to file an Answer to the Complaint, consistent with the requirements in the Notice attached to I&E’s Complaint at this Docket.  Accordingly, Zech’s is provided with twenty days from the entry date of this Opinion and Order to file an Answer to I&E’s Complaint.  If Zech’s files an Answer contesting the Complaint, this matter will be assigned to an Administrative Law Judge for hearing and decision.  Zech’s may also elect not to contest the Complaint by paying the $3,000 civil penalty within twenty days of the entry date of this Opinion and Order. 

By granting Zech’s Petition, we are rescinding the January 2015 Order.  As a result, we will reinstate Zech’s Certificate and serve a copy of this Opinion and Order on PennDOT and request that PennDOT remove any administrative hold on Zech’s vehicle registrations.  However, we notify Zech’s that, if it fails to file an Answer to the Complaint or to pay the $3,000 civil penalty within twenty days of the entry date of this Opinion and Order, the Commission will sustain the Complaint without further action, resulting in cancellation of Zech’s Certificate, imposition of the $3,000 civil penalty, and placing an administrative hold on Zech’s vehicles.             
   
Conclusion

Based on our review of the record and the averments in the Petition, we shall grant Zech’s Petition and rescind the January 2015 Order in order to provide Zech’s with an opportunity to:  (1) file an Answer to Complaint in this proceeding within twenty days of the entry date of this Opinion and Order; or (2) elect not to contest the Complaint by paying the $3,000 civil penalty within twenty days of the entry date of this Opinion and Order.  If  Zech’s fails to file an Answer to the Complaint or to pay the $3,000 civil penalty within twenty days of the entry date of this Opinion and Order, the Commission will sustain the Complaint without further action; THEREFORE,

IT IS ORDERED:

1.	That the Petition for Rescission or Amendment filed by Zech’s Towing & Recovery, LLC, is granted, consistent with this Opinion and Order.

2.	That the Commission’s Order entered on January 16, 2015, is rescinded.

			3.	That the Bureau of Technical Utility Services shall reinstate the Certificate of Public Convenience held by Zech’s Towing & Recovery, LLC, at Docket No. A-00122890. 

		4.	That a copy of this Opinion and Order shall be served upon the Pennsylvania Department of Transportation, and the Commission will request that the Pennsylvania Department of Transportation remove any administrative hold on 
Zech’s Towing & Recovery, LLC’s vehicle registrations.  

5.	That Zech’s Towing & Recovery, LLC shall be provided with twenty days from the entry date of this Opinion and Order to file an Answer to the Complaint filed by the Bureau of Investigation on March 10, 2014, or to pay the $3,000 civil penalty, consistent with this Opinion and Order.

6.	That, if Zech’s Towing & Recovery, LLC fails to file an Answer to the Complaint or to pay the $3,000 civil penalty within twenty days of the entry date of this Opinion and Order, the Commission will sustain the Complaint without further Commission action, consistent with this Opinion and Order.     

7.	That the Secretary’s Bureau shall change Zech’s Towing & Recovery, LLC’s main mailing address to P.O. Box 7223, York, Pennsylvania, 17404.

[image: ]BY THE COMMISSION,


Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  December 22, 2016
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