BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Tanine Harris						:
							:
	v.						:		C-2016-2547137
							:
PECO Energy Company				:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


The Complainant filed a formal complaint (Complaint) against PECO Energy Company (PECO or Respondent or Company) requesting an affordable payment agreement.  The Complainant also indicated that the Respondent threatened to terminate her electric service.  The Complainant failed to sustain the allegations of her Complaint.  This decision dismisses the Complaint.

HISTORY OF THE PROCEEDING

On May 19, 2016, Tanine Harris (Complainant) filed a Complaint with the Commission against the Respondent.  The Complaint indicated that the utility is threatening or has already terminated electric service.  The Complaint also requested a payment arrangement.  The Complainant alleges that the Respondent continues to send her termination notices although she is paying toward her bill.  The Complainant requested assistance with obtaining a payment arrangement for electric service.    
 

The Respondent filed an Answer with New Matter and a Notice to Plead on June 2, 2016.  The Answer admitted that the Respondent established service to the Complainant at 407 Sansom Street, Upper Darby, Pennsylvania (service address).  The Answer also provided a document, which is a copy of the Complainant’s account history.

The Answer asserted that the Complainant was enrolled in the Respondent’s Customer Assistance Program (CAP) on May 9, 2012, and reinstated in CAP on May 13, 2014.  The Answer stated that the Complainant is actively enrolled in the CAP with her entire balance comprised of CAP arrears.  The Answer alleged that the Complainant had a past due balance of $5,189.56 on April 28, 2016.  The Respondent issued termination notices but did not terminate service because of the Complaint filed by the Complainant.

On April 11, 2016, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3426041.  On April 13, 2016, BCS dismissed the informal complaint concluding that the Commission is prohibited from granting the relief of a payment arrangement pursuant to Section 1405(c) of the Public Utility Code (Code), which states, “Customer assistance program rates shall be timely paid and shall not be the subject of payment arrangements negotiated or approved by the commission.”  66 Pa.C.S. § 1405(c).  Pursuant to 66 Pa.C.S. § 1405(c), the Respondent asserted that the Complainant was not entitled to a Commission payment arrangement because her entire balance is comprised of CAP arrears.  

In New Matter the Respondent asserted that the Complainant is a CAP customer and her entire balance is comprised of CAP arrears.  The Respondent contended that the Commission has no jurisdiction to grant a payment arrangement to the Complainant pursuant to 66 Pa.C.S. § 1405(c).  The Respondent requested that the Commission dismiss the Complaint.  To date, the Complainant has not filed an answer to the New Matter.

By Hearing Notice dated June 17, 2016, the matter was scheduled for Initial Hearing on Friday, August 5, 2016, at 9:30 a.m.  The matter was assigned to the undersigned Administrative Law Judge (ALJ), Angela T. Jones.

On June 21, 2016, the Respondent filed a Motion for Judgment on the Pleadings (Motion), which contended that the Commission did not have jurisdiction to grant the relief requested.  

A Prehearing Order was issued on June 23, 2016, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  The undersigned acknowledged that the Motion was pending, but was not yet ripe because the time for response to the Motion had not yet concluded.  The undersigned stated that the Complainant had until July 11, 2016, to respond to the Motion.  The undersigned stated that a ruling on the Motion would be sent by a separate document once the time for the Complainant to respond had passed.

By Order dated July 14, 2016, the Motion was granted in part and denied in part.  The Motion was granted regarding the payment arrangement and dismissed that request because the Commission does not have jurisdiction over the subject matter pursuant to 66 Pa.C.S. § 1405(c).  The Motion was denied regarding the dismissal of the entire Complaint.  The undersigned ruled that the issue of threatening to terminate or termination of service at the Complainant’s service address was not addressed or supported in the Motion.  Consequently, the Complainant was given an opportunity to pursue the claim at the evidentiary hearing.

The Initial Hearing convened as scheduled.  The Complainant appeared pro se, and presented her case.  Ms. Shawane L. Lee, Esquire, counsel for the Respondent, was present accompanied by one witness.  The Complainant testified and did not present any exhibits.  The Respondent chose not to present any testimony.

The transcript consists of 32 pages of transcribed testimony.  The record closed 30 days after the Initial Hearing or on September 5, 2016.  This matter is ripe for decision.


FINDINGS OF FACT

1. The Complainant is Tanine Harris who resides and accepts responsibility for the residential electric service at 407 Sansom Street, Upper Darby, Pennsylvania (service address).  Tr. 17.

2. The Respondent is PECO Energy Company.

3. The Complainant was f/k/a Tanine Bennett.[footnoteRef:1]  Tr. 6-7. [1:  	f/k/a is “formerly known as”.] 


4. Complainant’s electric service was not terminated at the service address.  Tr. 17.

5. The Respondent threatened to terminate Complainant’s electric service for non-payment of bills at the service address in April 2016.  Tr. 18-20.

6. Complainant admits that she was not paying her bills.  Tr. 24-25.

DISCUSSION

I. Applicable Legal Standard 

As the proponent of a rule or order or seeking affirmative relief from the Commission, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  

A preponderance of the evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies,70 A.2d 854 (Pa. 1950); Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 602 A.2d 863 (Pa. 1992).  

In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 461 A.2d 1234 (Pa. 1983).  

		While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

II. Utility Threatened to Terminate Service

The Complainant claimed that the Respondent threatened to terminate her electric service at the service address for non-payment.  Tr. 18.  The Complainant admitted that she was not paying her bills.  Tr. 24-25.   The Complainant stated, “I couldn’t pay [PECO] what I didn’t have. …  I didn’t have anything to pay them.”  Tr. 24-25. 

Section 56.81 of Title 52 of the Pennsylvania Code provides the following as authorized grounds for termination of service,
[bookmark: 56.81.]§ 56.81. Authorized termination of service.
 A public utility may notify a customer and terminate service provided to a customer after notice as provided in § §  56.91—56.100 (relating to notice procedures prior to termination) for any of the following actions by the customer: 
   (1)  Nonpayment of an undisputed delinquent account. 
   (2)  Failure to complete payment of a deposit, provide a guarantee of payment or establish credit. 
   (3)  Failure to permit access to meters, service connections or other property of the public utility for the purpose of replacement, maintenance, repair or meter reading. 
   (4)  Failure to comply with the material terms of a payment agreement.
52 Pa.Code § 56.81.

The Complainant through her own testimony acknowledged that the Respondent threatened by notice to the Complainant to terminate her electric service at the service address because of non-payment.  Tr. 17-18.  Complainant does not dispute that she did not pay her bills.  Tr. 24-25.  

There is no dispute over the delinquent account for electric service.  Pursuant to 52 Pa.Code § 56.81(1), the Respondent is authorized to notify the Complainant of intent to terminate the service account.  The Respondent has operated in compliance with Commission regulations.

The Complainant has failed to provide any evidence to support her claim that the Respondent violated any rule, statute or order by threatening to terminate electric service at the service address.  The Complaint should be dismissed because the Complainant failed to support the claim through record evidence that the Respondent by its action violated any rule, statute of order.


CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

1. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).
[bookmark: _GoBack]
1. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 70 A.2d 854 (Pa. 1950).

1. The Complainant failed to sustain her burden of proof.  66 Pa.C.S. § 332(a).

1. A utility is authorized to terminate service for non-payment of a delinquent account.  52 Pa.Code § 56.81.
	
ORDER


THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Tanine Harris against PECO Energy Company at Docket No. C-2016-2547137 is dismissed.


1. That the Secretary mark this docket closed.


Date: December 7, 2016 		/s/					
		Angela T. Jones 
		Administrative Law Judge
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