® @
Unresolved vbjections should be served on me within five days of service of the interrogatories;
service by attachment to c-<mail will suffice. I will endeavor to rule on objections to discovery in
an expeditious manner, and may do so as part of an informal telephone conference. The parties
are urged to engage in informal discovery whenever possible. This Commission’s procedures for
discovery are sct forth in 52 Pa. Code §§5.321 er seq. The parties shyould neot send me discovery
material or cover letters unless attached to a motion to compel. All motions to compel must

contmn a certification from counsel setting forth the informal steps taken to resolve the dispute.,

Responses to requests f‘or document production, entry for inspection or other
purposes must be served in-hand within ten calendar days. Requests for admissions will be
presumed admitted unless answered within 20 calendar days or objected to within five calendar
days. Answers to on-the-record data requests shall be serviced in-hand within seven days of the

request,
This Commission encourages settlements. 52 Pa. Code §5 231(a).

A briefing schedule will be established at the close of the hearings. The parties
should comply with the briefing requirements set forth in 52 Pa. Code §5.501. Please provide
me with one print copy and one electronic copy of each brief in a format compatible wnh Word.

An attanhmem to ¢-mail is preferred.

Finally, any provision of this Prehearing Order may be modified upon motion and

! WQ*\ MO C W{

Michael A. Nemec
Administrative Law Judge

good cause shown by any party.

Dated: July 20, 2006

b
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COMMONWEALTH OF PENNSYLVANIA

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Office of Administrative Law Judge IN REPLY PLEASE

P.O BOX 3265, HARRISBURG, PA 17105-3265 REFER TO OUR FILE

August 4, 2006

In Re: C-20066233,
C-20066236

(See letter of 6-19-06)

C-20066233 Ohioview Infrastructure v. Duguesne Light‘Company
C-20066236 Groveton Housing v. Duqguesne Light Company

Billing dispute.

Hearing Notice

This is to inform you that hearings on the above-captioned
case will be held as follows:

Presiding:

#389988 rev 04/05

Initia?kand Further Hearings

Wednesday, November 15, 200 ~ A |
Thursday. Novenber 16 2000 DOCUMENT
16:60 a.m. : FOLDER

11th floor hearing room
Pittsburgh State Office Building
300 Liberty Avenue ’
Pittsburgh, PA 15222

Administrative Law Judge Michael A. Nemec
1103 Pittsburgh State Office Building

300 Liberty Avenue

Pittsburgh, PA 15222

Telephone: 412 .565.3550

Fax: ~ 412.565.5692

BTL




-

Aftenrfon: You may lose the case 11 you do not come to this
hearing and present facts on the issues raised.

If you intend to file exhibits. 2 _copies of all hearing

exhibits to be presented into evidence must be submitted to the

reporter. An additional copy must be furnished to the Presiding
Officer. A copy must also be provided to each party of record.

Individuals representing themselves do not need to be
represented by an attorney. All others (corporation,
partnership, association, trust or governmental agency or
subdivision) must be represented by an attorney. An attorney
representing you should file a Notice of Appearance before the
scheduled hearing date.

If you are a person with a disability, and you wish to
attend the hearing, we may be able to make arrangements for your
special needs. Please call the scheduling office at the Public
Utility Commission at least (2) two business days prior to your
hearing: ‘

e Scheduling Office: 717.787.1399
AT&T Relay Service number for persons who are deaf or
hearing-impaired: 1.800.654.5988

pt: Judge Nemec
Susan Licon
Beth Plantz
Docket Section
Calendar File

#389988 rev 04705




0 D . Montgomery
‘ D 3l 412 384 7763

Email dmontgomery@ihompresd com

| Thorp ReED §
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VIA REGULAR MAILL AND FACSIMILE

Adnprstrative Law Judge Michael AL Nemee November 3. 2000
Pennsylvama Pubhe Uttty Commission

1103 Prtsburgh State Offive Buldmg

300 Liberty Avenue

Pisburgh, PA 15222

Re- Ohioview Infrastructure v. Duguesne Light Compaiy
20066233 ‘
Groveton Housing v. Dugquesne Light Company
C 20066236
(consoliduated)

Dear Judge Nemee:

On behalf of the Applicznts in the above -referenced matters. Qhioview Infrastructure and
Groveton Housing., [ respectfally recuest a briet continuance of the heanngs curreutly
scheduted for November 15 and 16, 2006 | have speken with counsel tor Duguesne.
Light Company, Regma M. Sestak, and she has no objestion 1o posiponiag the hearmgs
1 a fater date.

Please contact me 1t you have any questions or need additonal imformution. Thark you
for your kind attention to this request.
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MEMORANDUM COMMONWEALTH OF PENNSYLVANIA

PA Public Utility Commission

DATE: November 7, 2006

SUBJECT: Ohioview Infrastructure v. Duquesne Light Company,
Docket No. C-20066233
- Groveton Housing v. Duquesne Light Company
Docket No. C-20066236

TO: Wanda Zeiders
Docket Management

FROM: Michael A. Ncmcc?
Admmxstratwe Law Judge

Please docket and file the enclosed letter in the appropriate folder for the
above captioned proceeding.
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DECOS ) cBonweaLTH OF pennsyLVAR
PUC PENNSYLVANIA PUBLIC UTILITY COMMISSION
M Office of Administrative Law Judge ; INREPLY PLEASE
T P.O. BOX 3265, HARRISBURG, PA 17105-3265 Lo RETERTOOMALE

November 7, 2006

'In Re: (€-20066233
C-20066236

(SEE ATTACHED LIST) DOCUMENT
| FOLDER

C-20066233 Ohioview Infrastructure v. Duquesne Light Company
C-20066236 Groveton Housing v. Duquesne Light Company

Billing Dispute

Hearinq;CanceT1ation/RESchedu1e Notice

This is to inform you that the Initial and Further Hearings
on the above-captioned case previously scheduled for November 15
and November 16, 2006 have been canceled.

The hearings have been rescheduled as follows:

Type: Initial and Further Hearings
Date: Tuesday, January 9, 2867 " -
Wednesday, January 10, 2007 QGKETED
Time: 10:00 a.m. % DEC 05 2006 |
Locatigg: 11th floor hearing room
‘ Pittsburgh State Office Building
300 Liberty Avenue
Pittshurgh, PA 15222
Presiding: Administrative Law Judge Michael A. Nemec

1103 Pittsburgh State O0ffice Building
300 Liberty Avenue

Pittsburgh, PA 15222

Telephone: 412-565-3550

Fax: 412-565-5692

#388986 rov 34105




Please mark your records accordingly.

If you are a person with a disability, and you wish to
attend the hearing, we may be able to make arrangements for your
special needs. Please call the scheduling office at the Public
Utility Commission at least (2) two business days prior to your
hearing:

¢ Scheduling Office: 717-787-1399
¢ AT&T Relay Service number for persons who are deaf or
hearing-impaired: 1-800-654-5988

pc: Judge Nemec
Stacy Nolan, Scheduling Officer
Beth Plantz
Docket Section
Calendar File

H380986 rev 04105




€-20066233 Chioview Infrastructure v. Duguesne Light Company
C-20066236 Groveton Housing v. Duquesne Light Company

Billing dispute,

CLIFFORD B LEVINE ESQUIRE
DAVID J MONTGOMERY ESQUIRE
" THORP REED & ARMSTRONG

ONE OXFORD CENTRE |
301 GRANT STREET 14TH FLOOR
PITTSBURGH PA 15219-1425

REGINA M SESTAK ESQUIRE
DUQUESNE LIGHT COMPANY
411 SEVENTH AVENUE

MAIL DROP 8-2
PITTSBURGH PA 15219



~ COM@RONWEALTH OF PENNSYLV
PENNSYLVANIA PUBLIC UTILITY COMNIISSION - 1ok 4125853550

Office Of Administrative Law Judge | i"é&é&iﬁé{%‘%
~ P.O. Box 3265, Harrisburg, PA 17105-3265

J anua.fy 24, 2007 @QC \jN‘EN—{
| FOLDER

TO ALL PARTIES OF RECORD:

Re: Ohioview Infrastructure v. Duquesne Light Co
Docket No. C-20066233 &

Groveton Housing v. Duquesne Light Co.
Docket No. C-20066236

; The transcript of testimony taken in the above-entitled proceeding indicates that the
- parties will file bnefs.

in accordance with the Commission's Rules of Practice, main briefs shall be filed on
or before February 26, 2007; reply briefs, if any, shall be filed on or before March 13, 2007. If briets
- are not received within the allotted time, they shall not be accepted for filing, except by special
permission of the presiding officer.  Your main briefs should be concise and must comply with 52
Pa. Code §5.501. If you do not file a main brief, no reply brief will be accepted from you

An original and nine (9) copies of each main and reply brief must be filed with the
C Ummlbhmtl in accordance with 52 Pa. Code §1.4 and in care of the New Filing Section, P.O. Box
3265, Harrisburg, PA 17105-3265. Also, two copies must be served on each party of record. Pleasc
pmvxde me with one printed copy of the brief and a copy in Microsoft Word as emaxl attachmcnt

Very truly vours,

)74 L/gw ( &Lbﬂw,w |

Michael A. Nemiec

Administrative Law Judge B ﬁ g
MAN:aje ’
Y e
1 ‘;_3, .
ce: - Chnstine W mmms, Scheduling Unit Supervxsor <3 =
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SERVICE LIST: C-20066233, C-20066236

Clifford B. Levine, Esq.
David J. Montgomery, Esq.
Thorp Reed & Armstrong
One Oxford Center, 14™ Floor
301 Grant Strect

Pittsburgh, PA 15219

Regina M. Sestak, Esy.
Duquesne Light Company
411 Seventh Avenue, 8-2
Pittsburgh, PA 15219




vid J Montgomery
LG Gl 412 304 7763
Esmat arnontgomenp@rhomess som

! Tworp REED
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ARMBIRONG .

AYYOHHEYS AY LAW BINCE 1895 i
VIA FEDERAL EXPRESS

James MeNulty. Seeretary Februury 26, 2007
Pennsylvania Public Unlity Comimission '

2% Floor. 400 North Street
Hurrisburg, PA 17120

Re.  Ohioview Infrastructure v. Duguespe Light Company

C-20066233
Groveron Housing v. Duquesne Light Compuny
20066236

(consolidared)
Dewr Mr, MeNulty
Enclosed s the origmal and nine copies of the Brief i Support of Apphication of
Ohtoview [nfrastructure and Groveton Housing regarding the above-referenced matter.

Two copies of this brief have heen served upen counsel for Duquesne Light as required
by the Commission’'s Rules, ‘

DOCUMENT
FOLDER

Very traly yours.

J. Montgomery
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Enciosures '
ve Administraive Law Judge Michael A Neme: (wiencls.)
' Reging M. Sestak, Lsquire (wienels.)
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. » e ockm Nos 2006213 and 2006236
COMMONWEALTH OF PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Inre: APPLICATION OF OHIOVIEW ) Application Docket No. 2006233
CINFRASTRUCTURE, INC. and ) Application Docket No. 2006236

GROVETON HOUSING PARTNERSHIP, ) :

LP FOR DECLARATORY RELIEY

BRiFF IN SUPPORT OF APPLICATION OF OHIQVIEW IVFRASTRUCK URE, INC
AND GROVETON HOUSING PARTNERSHIP, 1P

RECEIVED
FEB 2 6 2007
PA PUBLIC UTILITY COMMISRION

February 26, 2007 ~ Clifford B Levine -
| Pa. LD, #33507
David I. Montgomery

DOCUMENT gfrégpﬁgg& ARMSTRONG, LLP

ey ! ; th
FOLDER Prisburh, PA. 131291425

412-394-2396
\OCKETER

MAR 0 1 2007 T

Attorneys for Apphcants
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‘ ‘_jm Nos. 2006233 and 2006236

Belie the

PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE: )
Appheation of , }  Docket Nos. 2006233 and 2006236
OHIOVIEW INFRASTRUCTURE, INC. )
and GROVETON HOUSING PARTNERSHIP, LP )

BRIEF IN SUPPORT OF APPLICATIONS OF OHIOVIEW INFRASTRUCTURE, INC.
AND GROVETON HOUSING PARINERSHIP, LP

L INTRODUCTION

Rule 13.2 of its Tarift, requues Respondent Duquesne Light Company
(“Duquesne 1ight™) to pay for the costs of installing underground éleciric facilities for
“New Residentral Developmems." Theissue i this consohidated action 15 whethcr wo
newly crmslructed afforduble housing comnwumities, Pleasant Ridge and Groveton Village,

qualify as New Residential Developments under Rule 13.2. Because the developments are

y

completely “new” in every substantive respect, they satisfy tI’ic requirements of Rule 13.2°s
requirenients. Both communities were constructed on Cle&red,; newly subdivided ground,
utterly devond u!;‘ mf‘rastructure; streets, or buildings. These communities are thus
indistinguishable from residential commurutics built on former farmland. The only
~differcnce 1s that these commumities were built on reclaimed land - - property that had
previously been oceupied by public housing,
Despite the different ownership and the unquestionably new residential
quality of the developments, Duquesne Light wrongly concluded that the developers should

be sulely responsible for the costs of mstaliation of the underground electneal facilities. To

support this conclusion, Duquesne Light essentially seeks a limitation of the term “New

D D06
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Resudential Development” that would disqualify any such development i, at one time, an
ovethead electrie supply line, existed at the site. This position 1gnores Pennsylvania land
use taw and, significantly. the PUC’s own requirement that new development include

underground electric hines.

[ STATEMENT OF THE CASE

A. Description of the Consolidated Complaints

Complainants Ohioview Infrastructure, Inc. (hereinafter “Ohfovicw
In ‘t‘raslrimmm“) and Grovv,cton Housing Village Partnership LP (the “Partnership”™) filed thesé
consvhdated Complaints on April 10, 2000 The Ohioview Infrastructure Complaint concerns an
affordable housing dcvclobment known as “Pleasant Ridge,” which was constructed between
2003 and 2006. The Groveton Complaint concerns an affordable Ixousjng development known as
“Grovt;toxﬁ Vi,l’!agé,” \yhich was constructed between 2002 and 2004. The Complaimts request a
declaration that Pleasant Ridge and Groveton Village qualify as New Residentzﬁl Deve]opnﬁcms
under Duquesne Light Company’s Tariff Rule 13.2. Fach Complaint also secks a refund of
| mi:mey paid to Duquesne Light for the installation of underground electric f’acﬁiues at Pleasant
Ridge aﬁd Groveton Village.

Duquesne Light filed bits answers to the Complaints on May 15, 2006 and joined
Complainants’ request to join these Complaints. On July 20, 2006, the Court conducted an
Imitial Prcﬁearing Conference and, on J‘uly 21, 2006, 1ssued a Preheanng Corxi‘erence Order,
consolidating the Complamis. On J‘anuary‘ 9, 2007, tﬁc Honorable Michael J. Nemec presided

over an evidentiary hearing.

DBT75240 D06




" : (‘tket No. 2000623% and 2006236

N The Parties

(Jhioyiew Infrastructure, Inc., is a cmporaiion located at 23‘6 Wyoming Avenue,
Kingston, Pennsylvania, 18704, In 2003, Ohiovicw ‘Iriﬁ‘astrucmre was formed for the purpose of
'constmc(ing Pleasunt Ridge in Stowe Township, Pennsylvania.’ Groveton Partnership is a
partnership Jocated at 230 Wyoming Avenue, Kingston, Pennsylvania, 18704, Like Ohioview
Inﬁ'a’sz‘r‘uc:ture, the Partnership 1s a land developer and was formed m 2000 for the purpose of
developing Groveton V;]]ug& in Robinson Township, Pcnnsywuma, Duquesne Light is a public
utility located at 411 Seventh Avenue, Pittsburgh, Pennsylvania 15219 and is the electric utility

with the exclustve right to provide electnc service to Pleasant Ridge and Groveton Village.

B. Factual History
i. Pleasant Ridge
* Pleasant Ridge was constructed on the site of 30.64 acres of land ﬁ}rmérly
occupted by a housing de\?eiopn‘xcnt known as Ohioview Acres.* The Urited States War

Department constructed Ohioview Acres during World War 1] to serve as temporary worker

' Ralph A. Falbo, the Chairman and CEQ of Ralph A. Falbo, Inc. ("Falbo, Inc.) testified
regarding the partnership structures of Ohioview Infrastructure and Groveton Village
purtnerships. Tr.at 110.17. As he explained, Falbo, Inc. is a partner in Pennrosc Falbo, Inc. and
Pennrose Fulbo and the Allegheny County Housing Authority are co-general partners in both
Ohioview Infrastructure, Inc. and Groveton Village Partnershtp Tr. at 134.3. Although the
Authority is a general partner, its ownership interest is nominal, comprising only 1% of the
purtnerships. Tr.at 112.20-113.1.

* As explained below, Pleasant Ridge also included land acquired from an adjacent property to

permit the vacation and relocation of Jefferson Drive. The total cost of the project was
$45,000,000 - $SO 000,000. Tr. at 69.8. :

Q0775240000
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housing. Tr at 55.1.-56.1. After the war, the Allegheny County Hoixsiﬂg Authsrizy (the
“Authority”) acquired Ohioview Acres from the federal zovernment and used it for low income
housing, subject to the supervision and regulations of the United States Department of Housing
and ‘.(‘I,Erhan Development (“"HUD™). Ohioview Acres consisted of 250 units of barracks-style
housing, can’étr{xcted on concrete slabs, See, e.u., Exhibit 5A-3H (pictures of Ohioview Acres),
"These barracks were arrayed along two cul-de-sac streets known as Jefferson Drivc‘and Potomuc

Drive. See Lixhibit 11 (Existing Conditions Plan).

2. Groveton Village

The United States War Department also cofxstructed Groveton Village, on an
cleven acre site, to serve as temporary worker housing dﬁnng Warld War 1l ’fr, at 55.1-36.1. As
with Ohioview Acres, (he Authorty acquired Groveton Village afler the war for low tncome
housing subject to HUD regulauons, Groveton Village éunsmk:d of cinder-block, barrack-style
housing constricted alon g streets known as Village Drive, Schorgi Strcenvand Court kPlaCe See
Exhtbit 7 (pictures of old Groveton Village) and Exhibit 19 (Q‘rowtun Village Survey of

Property}.

Before they were tiemolis#hcrd, the Authority entirely owned and managed both
Groveton Village and Ohioview Acres. Tr. at 45.25-46.7.
3 ~ Conditions at Groveton Village and Ohioview Acres prior to their
demolition.
Wallér M acF‘ann, the Authority’s Director of Real Estate, explained that;by the
late 1990°s, both Groveton Village and Ohioview Acres were plagued with severe social
problems, including concentration of poverty. high unemployment, vandalism, pcrfudic

- shootings, drug trafficking, and gang activity The crime problems were exacerbated by the

4
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deveJopments” luck of “delensible space,” 1e. space providing as sense of “ownership™ to the
residents and mding 1w crime prevention. Tr at 415 In additior, the developments had
structural problems, lacked public transportation, and other amentties such us air condiioning,
and social services o address problems within the commumity. Tr. a1 40.21-41 4, Moreover, the
developments were not bandicapped-accessible and lacked sidewalks that comphed with the
Americuns With Disabilities Act. Accordingly, the developments suffered from “huge vacancy”
rates, below 50% of capacity, because even the “poorest of the poor” chose to live elsewhere.
Tr. 42.15-42 25 As aresult of these foregoing problems, the developments were declared to be
ohsolete in the 1990s. Tr at 64.9-14.

4, Constraints on the Authority’s ability to fix the problems at Ohioview

Acres and Groveton Village.

Prior to 1993, HUD regulations restricted the Authority’s ability to address the
problems noted above. Under HUD's pre-1993 regulations, the Authonity could engage in
piccemeal rehabilitation of public housing but could not undertake the wholesale structural
changes necessary to address the deep-seated social problems endemic to developments such as
Groveton Village and Olioview Acres. Tr. a1 44.11. As Mr. MacFann testified,

Prior to that the authority was not allowed to do anything different

than basically fix what was there, meaning you couldn't change the

unit size, couldn't make a bedroom, couldn't add more bedrooms to

a unit, you couldn't take bedroums away.

Q. This was by virtuc of HUD regulations?

A. By HUD regulations. Tearing down a unit was practically

impossible because of one for one replacement, meaning that you

had to build the umt first prior to tearing down. That was part of

the regulations - So that was really what we were able to do. We

weren't able to change a lot of the density problems. We weren't

able to improve services to the community, meaning bus
transportation, and stop the isolation.
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Tr. 44.11-24 Morcover, Mr. Mackann explained, HUD regulations restnicted the Authority’s
ability to sumply abandon the developments and start over in a new location. Tr. at 58 9-16,
HO7.6-19. Thus. prior to 1993, although Ohioview Acres and Groveton Village were obsolete
and nddled with soctal, physical, and structural problems, HUD regulations restricted the
Authority’s abilily to provide a comprehensive solution.

5. The “end of public housing as we know it” - - the creation of the

HOPE V1 affordable housing program

In 1993, faced with the nationwide failure of housing developments such as
Ohipview Actes and Groveton Village, Congress and HUD implemented regulations designed to
“change the face of public housing ™ The new regulations were adopted under a program known
as Hope VI As Mr. Mackann explained.

A Congress appotnted a commission to study the problems in

public housing and 0 1dentify an opportumty to change the face of

public housing. Through that a program was developed called the

Hope VI Program, and Hope VI in some cases morphed into a

mixed financing development, as 15 the case of the Groveton

Village. Bt through this we established partnerships with both

other forms of government, meaning local government, county

government, state government, and also brought in public or

private enterprises imto the mix.

Tr. at 43.8.° Mindy Turbov, an cxpc‘rt on Hope VI developments and affordable housing,”

testified that the Hope VI program was designed to “end public housing as we know it ™ Tr. at

* Hope V1s an acronym for Housing Opportumties for People Everywhere.

¥ Ms. Turbov was the official at HUD responsible for creating the Hope V1 program and is
currently a consultant to housing agercies and developers throughout the country. Tr. at 91.8-
92.17;, 98.5-17
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98.12-17. Ms. Turbov identified three critical components to the changes in HUD policy made

to implement this change.

a Private ownership and management

Fust, Ms. Turbov explained, private sector development. ownership, and

management of Hope VI developments was eritical w obtaining funding and restoring

aceountability w public housing:

[nn 1994 the general counsel of HUD gave an opinion that private
entities could own public housing, and the point behind that was
that a public housing authority, which is basically a surrogate of
HUD, I meun, housing authorities have no other sources of funds,
that a housing authority couldn't use any kind of modern housing
financing techniques; tn particular, low income housing tax credits.
You had to have a private entity involved and a private entity own
and manage the properties.

Tr at99.10-100.1. Ms. Turbov explained that private sector involvement ensures the vigorous

oversight and accountability demanded by private sector investors:

By changing the ownership pattern, what happened was vou would
aliow tor leveraging to others, which meant increasing the number
of dollars you would have for the property, but also bringing in a
new set of investors and a new set of oversight, which HUD has
never been good at oversecing housing authorities, and demand
market standards. They basically had Wall Street watching and
owning, frankly, and Wall Street owning public housing,

Tr. at 99 19-25. Ms. Turbov also stated that private sector ownership ensured that public

- housing would be responsive to the market.

And there would be conseyuences unlike when it's owned by a
housing authority. It's a hundred percent public housing, there are
no consequences, and people with choices don't make choices to
live there. ~

Tr. at 101.15-18.
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b. Adhierence to “new urbanism” design principles

Ms. Turbov also explained that the Hope V1 revolution mn public housing included
requiring “new urbanism design™ for proposed developments. On a broad level, “new urbamsm”
required the razing of existing bwildings and streets and the complete rebuilding of the
commumties:

So at that tume 1t was realizing that the super blocks and the ‘

isolation were the wrong way 1o go in terms of design And at the

same time this new urbanist movement was coming to the fore it

was pretty much really, tf you want to know what new urbanism is,

w's bulding neighborhoods just like they used to be instead of

these massive super blocks or barrack style housing.

Troat 102 13:25.

¢, Mixed-income residents

tmally, Ms. Turbov explamed that Hope VI developments would strive to include
a nux of incomes among its residents:

Well, HUD preferenced having a mix of incores, and the reason

for that was really very simple  Aside from getting benefits of the

low income housing tax credits, if you had a market rate renter and

a market rate rental component in there, the project, the economics

of the projects made them work in such a way to be very simple

that tf it wasn't managed in standards of people like vou and | who

have housing choices the economics would fall apart.
Tr.at 101.7-14. Because these developments would include residents who have choices about

where to live, the developments had to be designed o the standards of the prevailing market. Tr.

at 99.24,
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6. The Applications for Hope VI funding to create new communities to
replace Ohioview Acres and the old Groveton Village.

By the Jate-1990s, Groveton Village and Ohioview Acres were failed
communities, which the Authority had declared to the obsolete. Tr. at 63 7; Exh. 25, 25,
Morcover, the problems with the developments were structural and could not be addressed
through the rehabilitation of the existing infrastructure. Tr. at kGS,I 1-25. Accordingly, the
Authornty formed a partnership with Pennrose Falbo, and submutted applications to HUD (and
laterk the Pennsylvania Housing Finance Agency (the “PHFA™)) for approval to use federal tax
credits 1o develop Groveton Village) to secure Hope VI funding and permission to use federal
tax credits as a means of leveraging private funding for the creation of the new communities.
See Exhibits 25 und 26. |

a4 The highlv competitive nature of the Hope VI funding
[_)_r()CQSS. ’

Through the Hope VI Progrars, HUD allocates funds 1hrqugh a competitive
~ application process. See Tr. 48.7-25. To achieve HUD approval, a HOPE V1 application must
achieve a high scorcona prescribedsci of criterta. Tr. at 107.12-25. Broadk[y speaking, the
ét*itcriu; required the successful applicant to show that the proposed dcvckspfncnt would “change
the face of pubﬁc housing.” Tr. at 45.10-16. ,T o achieve this, HUD ranked the applications
taking into consideration the factors discussed above: private anership and management, “new
urbamism,” and mixed income.

As apphied to the old Ohioview Acres and Groveton Village sites, Mr MacFann
and Ms. Turbov explained that the Hope VI scoring criteria dictated certain design choices. In
each development, the streets had to be reconfigured to permit public iransportandn, eradicate

g
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the “‘c;upcrbkscks" and create “defensible spacc;" Tr at 106,4525. Without a sweeping redesign
of the steets, rsz::lthrer Ohioview nor Groveton Village would have received HUD approval for
demolinon and disposition to a private developer or approval from the PHFA for the use of
federal 1ax éredus, Id. HIJD’ s scormg criteria :ﬂso required that thcv:v new developments be
constructed 1o a prevailing market standard for dcsign Market forces, driven by private
wvestors and prospective homeowners, demanded that the developments be built to the design

- stundard p‘rei'ailix;g at other new residcﬁtiai developments in Western Pennsy]vania, Tr. at 99.24.

7. Ohioview Acres is demolished and a Hope VI Community known as
Pleasant Ridge is created on the site of the former property.

In 2002, the Authority filed an Application with HUD to obtain permission to
dénnﬁhfsh Obioview Acrés and to construct the Pleasant Ridge community. See Exhibit 25
(C)hmwc:w Acres 2002 Hope VI Application). In the Application, the Authority explained that
Plezsant Ridge would consist of 181 for-rent townhouse and duplex uuits, fifteen for-saié
detached homes, a First-Tee golfing center, a community center, and 2 municipal building.

As set forth in ﬂylc Application, the design for Pleasant Ridge fully embraced the
concepts of new urbanism. First ahd foremost, Pleasant Ridgc completely redesigned the site’s
street layout, ehminating the "#uperblocks" and barrack-style housing  Sce Exhibit 25, Tabs 33,

34, The plan contemplated vacating and removing the existing streets, .fef' ferson Street and
Potomac Street and crcaﬁng an entirely new street grid of streets and alleys. Id. ‘Sgcond, the
Pleasant Ridye design included defenssble space, including fr§n‘t porches, back yards, gardens
and, with regard (o the townhouses, “urban” setbacks adjacent to the new stree‘t‘s. In addition, the
Application contemplated that Pleasant Ridge would ‘be designed to prevailing market standards,

with new infrastructure replacing the obsolescent infrastructure that dated from World War I1.

10
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This included removing the overhead electric facilities and mstalling underground electric lines
in the development. See Exh. 25,
8. The former Ohioview Acres site was transformed into a “g:~eén field”
following the receipt of HUD approval for the demolition of Ohioview
Acres and disposition of the site to a private developer.
As part of its Hope VI approval. HUD approved the demolition of Qhioview
Acres See Exhibit 25, p.§. Moreover, HUD appmvcd the “disposttion” of the site to a private
develuper, Qhré#mw [nfrastructure. Tr. at 115.7. On behalf of Ohioview Infrastructure, [ne.,
Mr. Falbo testified that the “disposition” was a ér'mcal step for enahﬁng the private developer to
take control of the stte to begin the new devc]opn:iem, Tr.oat 115.7-12.
Pursuant to HUD s demolition approval, the Authority removed all of the
- existing tenants from Ohioview Acres, razed every building on the site, removed the roads and
all of the infrastructure, including the overhead electric lines. Tr. at 163.23. Ohioview
fr;t’rzxsirueture pard Duguesne Li g,h: for the removal of the existing overhead electric lines, poles,
and wansformers. Tr. at 122.9. Atter this demolition, the former Ohioview site was the
equivalentofa ™ gfecn field,” ‘ready for development.

9. Stowe Township, Allegheny County, and Duquesne Light treated
Pleasant Ridge as a new development. ~

Stowe Township treated Pleasant Ridge as a “new development,” requinng that
Ohioview Inlrastructure enter into a developers agreement providing for maintenance and
performance bo,nds for the construction of the infrastructure to be constructed. Tr. 64.2-10. In
addition, the Township required the approval of a subdivision plan whereby the Pleasant Ridge ;
Sile was subdivided into at least fifteen newly-created parcels. See Octobevry 26, 2004 Oﬁiaview
Acres Subdivision Plan (Exhibit 14). Because t}us subdivision plan was recorded, the
development aas treated as a “new” development under the local zoning Grdinance. Tr. 63.18-

11
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1+ 04 1. | Amoug other things, the development ordinance required the streets within i’leasam
Ridge to have sidewalks and to have a 50” right of way. See Ohioview Subdivision Plan, Exh.
14 In addition, unlike Ohtoview Actes, the owners of the newly created par‘cal:«:’at Pleasant
Ridge pa‘y real estate property taxes to Allegheny County. Tr.at 133.1.

Duquesne Light prepared a design drawing for the installation of the underground
fa@:i%it%es and labeled the drawmgs as “New Business ~ Ohioview Acres.” See Exhibit 13 In
addition, after Pleasant Ridge was constructed. every unit was separately mietered and Duquesne
Lsght now bills the tenants and owners directly for electric yscrkvicc. By cdntrast, fqr Ohioview
Acres, Duguesne Light mamtained a single meter and billed the Authonty for the electric service
for the entire development). Tr. at 70.7-16; 130.13 ~ 131.0.

Dustinet trom the old Ohioview Acres, Pleasant Ridge is now owned 100% by a

| private limited partnership (with a long-term groundlease {tom the Authority) and the ﬁﬁeexi
parcels sold i tee simple to private homeowners. Tr. at 48.21, 69.23. The complete eradication
of Ohioview Acres and creation of Pleasant Ridge is shown by the photographs at Exhihit 6.

10.  After the demolition of Ohioview Acres, Pleasant Ridge was
constructed with underground electric facilities. ‘

Patnck Gallagher, an engineer for GAI Consultants, served as the project manager
for Pleasant Ridge. Mr. Gallagher testified that old Ohimvzew Acres had existing overhead
electric fucilities but that the facilities were fifty years old und had reached the end of their useful
hife, Tr ’at 153.17-22 Mc)'rcover, Mr. Gallagher testified that because the former streets were
vacated and a new strect grid system and housing units were constructed, thie old overhead lines
could not have been retained. Tr. at 153.4-7.

Prior to beginning construction, Ohioview Infrastructure supphied Duquesne Light

'wi;h a copy of the project subdivision plan, identifying boundaries and any necessary casements

D020 000




‘ .)L‘kt‘! No. 20006233 und 2006236

or rights of way, as required under D'uquesne Light Tariff subpan 13.2(‘?( 1), Ohioview
Infrastruciure also advised Duquesne Light that (t would éomply with Rule 13 2.C(2)'s
requirement that the applicant clear and grade the installation area. Mr. Gallagher and his

- subcontractor, Santangelo & Lindsay, provided Duquesne Light with a design for the installation
of the underground fucilities. Tr. at 148.1.

In responge, Duqmsne Light provided Mr. Gallagher with an initial estimated cost
of installation w excess :3!‘3;‘7(10,000. Tr.at 146.21. On July 7, 2004, Ohioview Infrastructure’s
attorneys sent 4 lclt’cx to Duquesne Light, reﬁuestmg that Ohioview Acres kbc treated as a New‘
Rcsidizmial Development under Tariff No. 13.2. See Fxhibit I {Attachment B). On August 14,
2004, Duquesne Light responded by refusing to designate the project as New Restdential
Development. See Exhubit 1 (Attachment C). In its letter, counsel for Duguesne Light
érrmwfmsly concluded that Ohioview Acres was “ane:»;i_sting development under construction
for moderrization” rather than “nrew construction.” Sce Exhibit | (Anachmﬁ;m C) Foliqwiug
- thus mitial demand, Mr. Gallagher reques&d a detailed breakdown of how Duquesne L; ght

arrived at the $700,000 figure. |

Instead of providing the requested breakdown, Duquesne Light reduced its
estimate of construction to $253.416.73. See July 14, 2005 letter from John E.‘Kablil to Patrick
Gallagher (Exhxbit 4, Tab 5). Tr. at 148.15 - 149.12. In his July 14, 2005 letter, Mr. Kahlil

observed that “[(Jhe former overhead facilities were removed this past winter under a prior job to
allow for the rebuilding of Olioview Acres.” In order to kecp the project mischcdul& while
rc:scrving its right to challenge Duguesne Light’s deternmnation regarding the stalus of Ohioview
Acres, Ohioview Infrastructure paid the $253,416.73 deposit to anuesné Light. See Exhibit 4,

22
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Mistick Construction, the general contractor, excavaied the trenches for ;he
underground facilities, provided conduit for the lines, and backfilled the trenches. Tr. at
1488 14°

11, The construction of the *new” Groveton Village |

While not funded as a HOPE VI project, Groveton Village's new design and
architecture was also inspired by the concepts of new urbanism and low density. The 'Pannership
wnitially submitted a Hope VI apphcation for Groveton Village and, when that application did not
recetve funding from HUD, the Partnership turned to the PHFA to receive pernussion to use
‘téderal tax credits as ¢ means of leveraging private funding to develop a new Gm’vg:tun Village.
Sec PHFA Application, Exhibit 26.° As Mr. MacFann explamned. the PHFA used criteria sinilar
to that HUD used in evaluating and approving the Groveton application. Tr. at 57.8-20 Like
Ohivview Actes, the Authonty had o obtain penmission from HUD to demolish and dispose of |
the old Groveton Village site. Sge September 21, 2001 Demohition and Disposition Létter {Exh.
93 The HUD Disposition Letter stated that:

The Mised-Finance Finance Proposa! for the Groveton Village site

will blend the development into the surrounding community,

reduce density, create a mixed income community, and provide

residents with dwelling units that meet code requirements and

modem marketability standards.

See Exh. 9, p.2. Through the issuance of this letter, HUD ensured that the proposed new

community would embudy the design concepts ntegral to the Hope VI progran.

9 By providing the conduit and electric designs, the developer went above and beyond its
obligations under Tariff Rule 13 2.

e The broad and comprehensive scope of the new developments can be seen from a review of the
table of contents for the HOPE VI and PHFA Applications. See Exhibits 25 and 26.

14
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After rcceiv.fxng this letter, the Pactnershup begah construction of the “new™

Groveton Vitlage at a cost of ten to twelve million dollars. This project was accomplished in
phases, due 10 lmgatmn with some famlies on the “ back end of x.ﬁe property © Tr at 61 21 As
phase one was completely razed to the equivalent of a greenfield, the remaining phase stitl had
some overhead lines and residents until that portion of the site was also vacated. Tr. at 88 11-25.
In nc_idntiﬁn. thc?‘armcrship obtamed a subdivision approval from the Robinson Township Board
of Supervisors and, on December 31, 2001, recorded the subdivision plan which divided the site
into six new parcels. See Exh 17, Tr. 77 a1 20 21

- As with the Ohioview Acres, Duquesne Light bitled the AQtImrity for the
eleetricit y provided to the residents of the I(.ff} umts at the “old” Groveton Village. With regard
(o the “new” Groveton Village, Duquesne Light installed meters at cach of the sixty-nine
residences and billed 1ts pew customers directly. Tr. at 131.12-19. The ‘;n::xy" Groveton Village
15 owned hy a limited partnership with a long-tenm grcmnd[éas& from the Authority. Tr.at 113.1.

12, Robinson Township treated Groveton Village as a “new™
development. '

Mr. MacFann testified that, as a consequence of the subdivision, Robinson
Township treated Groveton Village as a new development and required compliance with the
Township's various subdivision, site plan, and land development ordinances:

Q@ Now, let's take, for example. with Groveton, when you
proceeded with Groveton, how did Robinson Township treat that
project? Did they treat it as existing units, that vou could keep the
same size streets and as basically an existing project improvement?

~A. Nu. They considered it a new development. They required us
1o, one, determine ownership of the streets; also then comply with
current street regulations, meaning that if the streets were 35 or
less, now we had to have a 50-foot right-of-way for the streets.
The existing sewage lines, the municipal authonty, new water
lines, they were considering this a brand-new development. We
had to subdivide the parcels to meet setback requirements, to meet

15
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the number of butldings on the Jot. a varety of different zorung
regulations and ~

Q  And that mcludes sidewalks as well?

A Yes. This Groveton Villuge was a strange site. For whatever

reason, sidewalks were only on half the site on one side of the

street, not on the other side  So they required sidewalks on both

sides of the street.

~Tr a1 59.22-00.17; Exh. 22, In addition, the streets within Groveton Village were vacated and
excavated and replaced with a new pattern of streets. Tr, 127.9-22. In the course of thus
demolition, the Partnership paid Duquesne Light to remove the old overhead electric facifities.
Te at 11916, The cumplete eradication of the “old Groveton Village™ and creation of the new

development is shown by the photographs at Exhubit 8.

13.  The developer excavated and backfitled the trenches for the
underground lines and provided conduit to Duquesne Light.

As with Pleasant Ridge, Mistick Construetion excavated and backfilled the
trenches for the underground electric facilities. In addition, Mistick provided conduit, free of
charge, to Duquesne Light Tr at 120.7. On March 27, 2002, Duquesne Light submitted a cost

estimate of $117.590.05 to Mistick and the Partnership pawd Duquesne Light the $1 17,590.05.

L. RELIEF REQUESTED

The Complainants request a declaration that Pleasant Ridge and vaet‘n‘n’\"il]agc
qué;ii‘y as New Residenﬁal Developments under Duquesne Light Company’s Tariff Rule (3.2
and seek a refund, pursuant to 66 Pa. C.S.A §1312, of money paid to Duquesne Light for the
wstallation of underground electric facilitics at Pleasant Ridge and Grqveton Village, a total of

$371,006.78, plus interest, costs and attomeys fees.

16
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v, SUMMARY OF ARGUMENT

Under its Tariff No. 13.2, Duquesne Ligiu 1s reguired to pay for the costs of
installing underground electric facilities for New Residential Developments, except for
- costs incurred by the devctopcr i éxcava{ing and backfilling the utility trenches. ’ic 1ss5ue
in this consolidated action is whether two affordable housing communities, Pleasant Ridge
and Groveton Village. qualify as New Residential Developments under Tariff No. 13.2
Both developments éxrc completely “new” in every meaningful respect and satisfy Tariff No.
13 2%s requirements Both communities were constructed on é]yeared, newly subdivided
ground, uttcrly‘devold of mfrastructure, streets, or bmldings. These communities are
indistinguishable from residential commuhitics built on former farmland. The only
difference is that these communities were built on reclaimed land - - property that had
previously been vceupied by carlier public housing. However, the ownership of each
development has changed — from a municipal authority to a private partn,ershipﬂ Iﬁdividual
customers are now responsible to pay their electric bills, and Pleasant Ridge incmdcé fee
simple ownership by individual home oii'ncrs. Tr. at 69.3-24.

Dxiquesnc Light concedes many of these facts, but disputes thal the projects
necessitated the extersion of the Company’s existing distribution lines. Its position ignores
the fact that, when the projects were constructed, no distribution ,!ines existed dn the sites.
The existking distribution lines were off-site and had to be extended throughout the new
communities. Moreover, the overhead lines in the old communities could not be retaméd
due to HUD design guidelines, market forces and the physiéal layout and reconfiguration of

the new communities.

SaTtEeau DOC



Q | ’ket No 2006233 and 2006236

V. ' ARGUMENT

A . Burden of Proof

Section 332(a) of the Public Utility Code ("Code™), 66 Pa. CS. § 332(a), provides
that the party seeking affirmative relief from the Commission has the burden of proof. In Se-

Ling Hosiery, Inc. v. Marpulies, 364 Pa. 45, 70 A.2d 854 (1950), the Peunsylvania Supreme

Court held that the term "burden of proof” means a duty to establish a fact by a prepoaderance pf
the evidence  The term "preponderance of the evidence” means that one party has presented
evidence which 1s more convincing, by even the smallest degree, than the evidence presented by

the other party. Samuel J. Lansberry, Inc. v. PA Public Utlity Comm'n. 578 A.2d 600; 602

(1990), allog. den, 602 A 2d 863 (1992). In these proceedings, the Complainants seek
affirmative relief and, therefore, bear the burden of proof. Upon a compluinant’s submission of
evidence sufficient to establish a prima fucie case. the burden of going forward with the

“evidence, sometimes catled the burden of persuasion, shifts to the utibity. See Milkie v.

Pennsylvania Public Utility Cmm’n, 768 A 2d 1217 (Pa. Cmmw. Ct 2001) If a utility fals to

rebut the evidence the Complainant presents, the Complainant must prevail.

Here, the utithty Qf‘f‘cred no other evidence, other than to establish that overhead
electric facilities, at onc time, existed at the site. Because the utility offered no other evidence,
the nature of the new residential development, the ownership change, and the need to remove
(and the removal of) the overhead lines prior to the construction of the new residential

developments 1s not in dispute.
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B. Construction of Utility Tariff Provisions

1. Applicable principles of construction of Duquesne Light’s tariff.

The provisions of a Commission-approved tariff have the force of law and are

binding on both the utility and its customer. Stiteler v. Bell Telephone Co_of Pennsylvania, 32

Pa . Commw. 319, 379 A.2d 339 (1977), Brockway Glass Co_v. PA Public Utility Common, 63

Pa. Commw. 238, 437 A 2d 1067 (1981). Tariff provisions approved by the Commission are

prima fucre reasonable. Lynch v, PA Public Utitity Comm'n, 140 Pa. Commw $99, 594 A.2d
BLO (1991), alloc. den, 529 Pu. 670, 605 A.2d 335 (1992). Notwithstanding the presumption of

~ reasonableness, ambiguitics in a riff must be resolved against its author - - in this case,

Duquesne Light. Sce. ¢.g., Kanowicz v. PPL Electric Utihities Corp . 2005 Pa PUC Lexig 43
(April 24}, 20035).

. History of PUC Regulations Concerning Pavment for the Installation of
Underground Electric Facilities.

In its Investigative Docket No, 99 (*1L.D. 99"), the Commission investigated the
feasibility of installing electric distribution lines underground 1in New Residential Developments.
By an Order dated July 8, 1970, the Commission ordered that underground electric service would

be the standard for construction of New Residential Developments.” This 1970 rule ailocated the

71.D. No. 99 defined “Development” as follows:

Five or more adjoining unoccupied lots in a recorded plan for the
construction of single-family residences (detached or otherwise)
intended for year-round occupancy, or one or more apartment
houses containing an aggregate of five or more family units, it

19
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costs for mstallation to the developer and required, among other things, that the developer pay «
“per lot” fee for the installation. Id. at p. 578

By un Order dated November [, 1976, the Commussion considered: (1) whether
contimued appiicatim of the undergrounding requirement was needed, and (2) if so. whether the
existing reguirements should be amended. See Pa. Bulletin, VQ}; 9, No. 13, p. 1142 (Sat. March
31, 1979), After an inquiry mto these issues, and feedback from the public and the utilitics, the
Comumission issued its Decernber 28, 1979 Order, reaffirming sts posution that underground
electric service must be the standard {or developmem in Pennsylvama. With this ruling, the
Comnussion alse deleted the requirement that devei’obcrs pay a “per ot fee” for the installanon
of underground faciities. Sce Pa. Bulletin, Vol 9, No. 13, p 1141 (Sat. March 31. 1950).

In deleting the “per lot” fee, the Commission reasoned that cost-shi fting to the
utihtics was justified because, over the long term, the operation and maintenance costs of
underground facilities were lower than for overhead facilities. See Pa. Bx,tl]etmk, Vol. 14, No. 206,
p. 2251 (Sat. June 30, 1984). Thus, the Commission retained the undergrounding rule “as a
means of spurring technological advances and providing a more attractive form 0f sezi:ic~eA” 1d
Finally, the Commission concluded that the aesthetic henefits of undergrounding outweighed the

utilities® countervaling areuments. Id,
N ~7 Poiiyietey

clectric service to such residential or apariment house lots
necessitates extending the utility’s existing distribution lines.

See Pu. Bulletin, Vol. 7, No. 10, p.577 (Sat. March 3, 1977).
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. Pleasant Ridge and Groveton Village satisfv the definition of New Residential
Development Under Duguesne Light Tariff 13.2A

Tunff No. 13.2 provides that Duguesne Light 1s required 1o pay the costs incurred
during the construction and installation of facilities for New Residential Developments so Jong
as the developer pays for the required excavation and backfilling of the trenches. See Duquesne

Light Company Schedule of Rates, Tariff Nos. 13.2B and 13.2.C(6). Tariff No. 13.2.A defines a

“Development” as follows:
P

A planned project which is developed by a developer/applicant for

electric service set out in a recorded plot plan of five or more

adjoining unoccupied lots for the construction of single fumily

residences, detached or otherwise, or mobile homes and one or

more five-unit apartment houses, all of which are intended for

year-round occupancy, if providing clectrie services to such project

riecessitates extending the Company’s existing distribution lines.

TardfNo. 132 A Pleasant Ridge and Groveton Village meet this definition because: the
projects were (1) “developed by a developer™ (i.e. the Complainants), (2) were set out in
“recorded plot plan(s] of five or more adjoning uncccupicd lots; ™ (3) involve the
“development of single fanuly residences, detached or otherwise, or mobile homes,” and (4)
mvolve “one or more five-unit apartment houses all of which are intended for year-round
occupancy.”

There 1s no dispute that the developments are “new.™ Pleasant Ridge
involved the construction of 181 new rental townhouses and fifteen homes for sale to
private owners, on vacant land that has been subdivided with new lot lines, streets and
rights of way. Groveton involved the construction of 6% new homes and townhouses on
vacant land that has been subdivided with new lot lines, streets and rights of way.
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1. Pleasant Ridge and Groveton Village necessitated “extending
Duquesne Light’s existing distribution Jines.”

At the PUC s January 9. 2007 l1ear§ng before ALJ Nemec, Duquesne Light
acknowledged that Groveton Village and Pleasant Ridyzey constituted new Li#\'eloljxnent but
questioned whether such new development “necessitate{d] extending the Company’s existing
distribution Iines™ Tr. at 85.18. Despite Duquesne Light's pésition. the unicontradicted evidence
shows that, when those projects were cdnstructcd& Duguesne Light had removed the former
distribution lines. at the developers” cost. As John Kahhl explained in hi:; July 14, ‘20()5 letter
rcgmlmg Pleasant Ridge, the “[t]ine tormer overhead facilities were removed this past winter
under a prior job to allow for the rebuilding of Ohioview Acres™ Fxhibit 4, Tab 5. Moreover,
o customers remamed at the sites because all of the residents had been removed from the
locations before the new underground distribution lines were inst’ulled. With respect to both
developments, the sites were umisc:d and unoccupied and saw u change of ownership from the
Authority tw the tespeetive partierships. \Nhf;'ﬁ curxstmctim:l began un these new residential
developments, '[,)‘nq&esne Light’s existing distribution lines were off-site and, by necessity, had
to be exlcxzdéd. 1o serve the new communities.

Duquesne Light attempts to ignore its obligations under the tariff by suggesting
thaz,‘despilt‘: the chunge in ownership, the razing of the prior buildings, the reconfiguration of the
streets, and the construction of new homes, such a development should be treated as an exception
(although not provided in the tanff) to the general rule. It essentiully asserts that, once overhead
distribution lines exist, for any purpose, and despite their removal, no new residential
development at that isi.'t,e.cuu%d ever qualify as “New Residential Development™ under the tari ff.
This pmiticm requires’;lthe PUC to apply an arbitrary standard mat is inconsistent with
Pennsylvama law. Once the existing housing projects wére demolished, and the overhead lines
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removed, the site was as fallow as a greenfield site. Under Duquesne Light’s theory, would it be
treated like a greenfield property if it remmined fallow for one vear, three years, ot ten yvears?

Further, Duqucysne Light's position 1gnores the fact that, once the (ﬂd facilities
were razed and removed, there was no guarantee when or if the new developments would
procced. Mr. Falbo and Mr. Gallagher testfied, both developments had to complete sigmificant
development hurdles imposed by the local communities. For exanple, Robi’nsou T ownship‘ the
host community of Groveton Village, attempted to have the development stopped, and relented
- only after court intervention, Tr 60.17-25; Exhibit 22. Thus, even though the Partnership had
razed kthe former sites, there was no guarantee that the Township would permit the completion of
the develupment. In that event, the former Groveton Village site would have remained empty,
with no overhead facilities, for an mdefinite length of ime, untl a developer 1n the future could
propuose a new project. In the event such a developer would seek to cbnstruct a residential
community, there could be no question that Duguesne Light would be required to pay for the
mstallation of the efectric facilities underground pursuant to Rute 13.2

[n uther contexts, Pennsylvania courts draw a bright line with respect to property
rights where a property use has been dismantled. For example, under zoning 1mv,yonce;ak nor-
conforming use has been abandoned, the new development must conform to the municipality’s
| existing mning and land development requirements. Thus, for example, the streets and
sidewalks must meet the ‘rgquired dimensions set forth under the appliéabie subdivision

ordinance. See, e.g, Tantlinger v. Zoning Hearing Board of South Union Towaship, 519 A.2d

1071, 1073-1074 (Pa. Commw. C1. 1987). Tunilinger is instructive. In that case, the court
regected a property swner’s efforts to immediately replace a mobile home with a modular home,

despite the fuct that the mobile home was a valid non-conforming use. The Honorable David W,
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Crasg, writing for the court, stated that “the complete removal of @ non-conformung structure, and
replacement of it with a different type of structure, is an uhaﬁdanmcm of the nonconforming use
thus eliminated, and isjncnnsisim{ with the concept of contintnng 1t.” Id.

Sundarly, wn the area of property law, Pennsylvania m\'&’. provides that when a

- property owner ceases the use of an easement, the easement may be considered to be abandoned.

See, e Bagen v Nagle, 378 Pa. 206, 106 A 2d 222 (1954) {owner of easement erects a
barncade across 1t and discontiue all use ‘Lhert‘:of}/. ‘Here, Duguesne Light was paid io TEMOVE 1S
old mirastructure. A “gap™ then followed when the sites ﬁad neither overhead lines nor residems
(v use the cleetricity.

Duqucsrﬁa"* position really is an affront to any urban project that tnvolves the
adaptive reuse of land, 1ts interpretation clearly would diseriminate against affordable housing
developments (w}i‘mh, given the fayers of HUD regulation regarding their dtspx),éuion are uniqgue)
e Favor of suburban private residential developments  Such polic’y would he inconsistent with
thd clear public policy of the Commonwealth of Pennsylvania to avoid urban sprawl and
encourage brownfield revitalization. See, ¢, Exhibit 21 Commonwealth of Pennsylvania
Govemors Office issued Executive Order No. 2004-9 (“Commonwealth of Petinsylvania
Keystone Principles for Growth, Investment, & Resource Conservation”) {stating that the
“Commonwealth’s economic development goals include . . . “implementing a preference for
development that uses and improves existing infrastructure over developmeht in
undeveloped agricultural, forested, or watershed lands”).

Dugquesne Light’s argument that it does not have a financial interest in

encouraging the adaptive use of property, despite its status as new residential development where
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previous overhead lmes existed, grmrés the standard under the tariff, but also 1gnores the fact
that the overhead lines had rcached the end of their useful life, Tr. at 182.7-23

Furthermore, the retention ot the lines simply was not an option The
uncontradicted testimony and cvidence at the hearing showed that the overhead lines in the old
communities could not be retained due to HUD design guidelines. market forces, and the
phyvsical layout and reconﬁgmation of the new communities. As Ms. Turbov explained, neéthér
Groveton Village nor Pleasant Ridge could have received approval from HUD or attracted
private funding it the proposals did not call for “new™ construction, including the installation of
new mirastructure, Troat 106.4-22. Because the projects could not have been bwilt with the old
infrastructure, “such project[s] necessitate[d] the extension of the Company's existing
distribution lmes;.”’

2. The presence of overhead supply lines on the old Grbveton and

Ohioview sites does not justify an exemption from the
undergrounding requirement under Tariff Rule 3.2,

Béth 66 Pa. Code 57.83 and Tanff 13.2 require electric facilities within New
Residential Developments to be installed underground. The logic of Duquesne Light's positiokn
15 that an exception to this undergrounding requirentent should be created where a site, at one |
time, had existing overhead facilities. By Duquesne Light’s reasoning, even though both
Groveton Village and Ohioview Acres were re-subdivided and razed 10 “greenfield” equivalents,

the developers and Duquesne Light should have been permitied to ignore the undergrounding

requirement and put up new overhead facilities. In Re Thomas A. Rue, 1977 Pa. PUC Lexis

157, 50 Pa. PUC 542 (March 1, 1977), the Commission rejected this position.

The Rue decision concerned a residential development in Monroe County known

das Vista Estates. In 1975, when Vista Estates was being developed, the PUC required the
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developer to pay for the installation of underground clecine distribution facilmes{ See

Invest gation Docket No. 99.% To avoid the costs associated with the underground requirement,
the developer filed a petition with the PUC and requested an exemption from the requirement on
the basts that its application * .., works an undue hardship, invélves a physical impossibility, or
1§ otherwise inappropriate .. .’ Lc_L al *1 {quoting the exemption procédnrcs of Invesi@auon

Docket No. 99).

The Rug developer based his request for an exemption, in part, on the kﬁxct that
Vista Estates “1s currently being scrved by an overhead Tine.” Id. Rue testified that the 2000°
long overhead line followed the road in the development and served an existing house on the
property and, the developer argued, would be able to serve the proposed new development. The
Commission rejected Rue’s position, concloding thatk “the presence of a single overhead service
line does not present a compelling reason to deviate from our undergrounding ruje.” Id. at %5,

Like the developer in Rue, Duquesne Light contends that the undergrounding rule
should not apply. 1n Rue, however. the C‘éfnmission concluded that the “pubiiéinterest" would
not be served by allowing the presence of an existing overhead line to justify a hardship waiver
from the undergrounding requircment. Id. Here, the case for applying the undergrounding rule
1§ even stronger because the overhead ‘lines for Ohioview Acres and Groveton had been removed
(at {hcydcvclopcrs’ costs) well before the instalfation of the overhead l’ines‘ sce Exhibxt 4, Tab 5,
and the sites were devoid of any infrastructure. Thus, even more 50 than in Rue, the “public

interest” requires the application of the undergrounding requirement and the allocation of costs

¥ As explained, imfra, the Commission reallocated payment responsibilities in 1979 by requiring
developers to pay for trenching and backfilling and requiring the electric utilities to pay for the
remaining costs of installation,
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set forth under Taniff No. 13.2 and the conclusion that Duquesne Light was required to bear its

share of the costs fur the installation of the underground electric fucilities.

VL . CONCLUSION

For the foregoing reasons, the Complainants respectfully request that ins Cournt
grant the relief sought herein and direct Duquesne Light Company 1o issue a refund pursuant to
00 Pa. C.S.A §1212, of money paid to Respondent Duguesne Light for the installation of

underground electne facilitics at Pleasant Ridge and Groveton Village,

Dated: February 26, 2007 Respectfully submitted,

THORP REED & ARMSTRONG, LLP

Cliff6rd B Levine
_Pafﬁmsssw
David J. Montgomery
Pa. LD. #78874

THORP REED & ARMSTRONG, LLP
Firm LD, No, 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1423

{412) 394-2538

Attorneys for Applicant
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CERTIFICATE OF SERVICE

I hereby cesufy that | have this day served a true copy of the foregoing document, Brief
in Support of Application of Ohioview Infrastructure, Inc. and Groveton Housing Partnership,
LP, upun the participants listed below, it accordance with the rcqmrcments of § 1.54 (relating to
service by a pa&rﬁcipmxt}.

| Regina M. Sestak, Esquire
Duquesne Light Company

411 Seventh Ave., 9th FlL
Pitisburgh, PA 15219

Dated this 26th day of February, 2007,
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Commonwealth of Pennsylvania 5{;\ g )
Pennsylvania Public Utility Commission ; Y =
P.O. Box 3265 ' o .
Harrisburg, PA 17105-3265 S e

Re:  Royal Crown Limousine, Inc. 13 :ﬁ

=
Dear Sir/Madam: . | C ANl e 3
| C ’ QOOCOLOQ?D\D) S ~ D00l A
I am returning the enclosed correspondence from your oftice as the entity the
correspondence was addressed to is no longer at this address.

Should you have any questions or concerns. please do not hesitate to contact me.

Sincerely,

R D

Ann E. Delmoro
Otfice Manager

faed
Enclosure

44 East DeKalb Pike, Sm.(t: 30C w Kirye O Prussia, PA 19406
Tel. (610) 992-1300 » Fax (610) 992-1505

A Prefessional Corporation
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PO,

James MeNulty, Secretaty March 19, 2007
Pennsylvania Public Utility Commission

2 Floor, 400 North Street

Harrisburg, PA 17120

Re: Ohioview Infrastructure v. Dugquesne Light Company
C-20066233 ;
Groveton Housing v. Duquesne Light Company
- C-20066236 ‘
(consvlidated)

Dear Mr. MceNulty:

Enclosed 1s the original and nine copres of the Reply Brief in Support of Application of
Ohioview Infrastructure and Groveton Housing Partnership. Also enclosed arc nine
copies of the Findings of Fact and Conclusions of Law of Oloview Infrastructure. Inc.
and Giroveton Housing Partnership regarding the above-referenced matter. Two copes of
cach of the ubove have been served upon counsel for Duguesne ©ight as required by the
Commission’s Rules. : ' ’

Very truly vours,

DOCUMENT
FOLDER

-DIMkw
Enclosures
ce. Admunistrative Law Judge Michael A Nemec (wiencls.)
Regina M. Sestak, Esquire (w/encls )
Fiistiurgh e . " . -
, Clittord B Levine, Esquire (w/o encls )
Frsnaaiping
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GROVETON HOUSING PARTNERSHIP, )

LP FOR DECLARATORY RELIEF

REPLY BRIEF IN SUPPORT OF APPL!(‘;\TION OF OHIOVIE\’V
- INFRASTRUCTURE, INC, AND GROVETON HOUSING PARTNERSHIP. LP

Ru—m E \[" D
MAR 1 9 2007

BLIC UTILITY COMMISSION
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March 19, 2007 : Clifford B Levine
' Pa. LD #33507
David I. Montgomery
Pa. LD. #78874
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FOLDER Pittsburgh, PA_ 15129-1425
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Belore the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

IN RE.

i

) ;
Apphcationof ) Docket Nos. 20006233 and 2006236
GHIOVIEW INFRASTRUCTURE, INC. )
and GROVETON HOUSING PARTNERSHIP. LP )

REPLY BRIEF INSUPPORT OF APPLICATIONS OF OHIOVIEW
INFRASTRUCTURE, INC. AND GROVETON HOUSING PARTNERSHIP, L.P

Complainants Ohioview Infrastructure, Inc. (hgremuﬂcr “Ohioview
Infrastructure™) and Groveton Housmyg Villuge Parmérsinp LP cthe “Partnership”™) hereby file
thus reply bricf in response to the brief filed by respondent. Duquesne Light Company

~ ("Duquesne™) The issue in this coz'is¢:fi(151csti action is whether two newly constructed affordable
housimg communities, Pleasant Ridge and Groveton Village, quaitfy as New Residential

Developments under Rule 13.2.

Pleasant Ridge and Groveton Village did not involve the mere removal or
relocation of actlities under Tariff Rule 9.8,

Everything about Pleasant Ridge and Groveton Village, including their streets,
stdewitlks, topography, utility infrastructure, buildings, trees and foliage, the residents, and the
identity of the utility customers, was new.' As would be expected respecting the construction of

new residenttal communtties, these were substantial undertakings, costing $40,000,000 to

" At both Pleasant Ridge and Groveton Village. Duquesne metered and billed each residents
directly instead of billing the Housing Authoritv for electric service. Tr. 130, 131
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$50,000,000 for Pleasant Ridge and approximately $12,000,000 for Groveton Village. Tr. at

61.21, 09.8.

Despite the magnttude and scope of these dewlopmems, Duquesne assérts that
“these communties do not Qua!ify as New Residential Developments ttllﬁf:f‘ its Taritf Rule 13.2.
lustead, Duquesne asserts that Pleasant Ridge and Groveton Village nvolved a mere
“cclocation” of facilities under Tariff Rule 9.B.% Tarifl Rule 9.8 focuses narrowly on the
removal or relocation of facilities and is apparently authorized by 52 Pa Code §57 27, wﬁich

permits a uulity to recover for “pole removal or refocation ™ Cf., Matak v_PECO Energy Co.,

1999 WL 335926065 (Pa. PUC Aug. 12, 1999y (applying 52 Pa. Code §57.27 and ailocating costs
te property owner for relocation of utility poles tor the construction of swimming pool). The
Complainants, however, do not dispute that Duquesne is allowed to recover jis costs under Rule
Y B for the removal 6r relocation of its poles and associated ﬁyxci!i‘tiés. Indeed, thc Complainants
‘have already paid Duquesne for its costs in removing the overhead facilities at the old Ohioview

Acres and Groveton Village sites and do not seek recovery of those charges. Tr. 118.10, 121 ta.

* Dugueste Light's 'I‘mif'f Rule 9 B provides that

When requested or reguired by the action of a customer o a third party,
relocation of Company facilities, except those covered by Section A of tlus
Rule, will be performed by the Company upon receipt, i advance, of the
Company’s estunated total diveeC and indurect costs including the related income
tax of such relocations from the customer or such third party. The Company
miay watve charges under this mile if, m the Company s judgment, the location
ef the Company’s existing supply hine and/or service hine on the customer’s
property restcts the growth of the customer™s operations and the potential
wcrease m the Conpany’s reventies
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Hcﬁf.. however, none of Duquesne’s facilities were relocated to a new location
Instead, the old Tacilities were removed, at the developers’ expense. I at 1219 - 121.23.
Further, c:omrary to the claim in its Brief, Duquesne ci;d not "‘simulmncously"‘ remove its poles
zmd rcpléce them w» i‘th underground facilities. D L. Br.oat § The removal of the factlities (and
pztymcm for the removal) occufred first, followed by significant perieds where the sites were
barren and without electric customers, while awaiting the new deve]opmcnté,. After the sttes
were reduced 10 « “greenfield™ status and new mfrastructure, inc]‘uding‘newiy configured steeet
and utihity systems. were established, Duquesne installed its underground lines. Tr. at 88.14-25,
153-155; 16324 Those lines serviced brand new h’ousiﬁg, with different owners and customers,
| In contrast with a mere pole removal or relocation under Rule 9.8, Pleasant Ridge and
Groveton Villuge involved the wholesale construction of new communities. This case does not
involve the relocation of uuﬁty poles or facthities to suit the convenience of un existing property
owncr. Instead. the seale and comprehensive nature ol these projects are commensurate with the
broad pulicy objectives of Rule 13.2, ie. the creation of a uniform aesthetic and technological
smndard for new residential developments across the Cbxx)mon\\rea,lth. of Pennsylvama.
Accordingly, this Court should conclude that Rule 13.2 applies here, notwithstanding the
removal of {facilitics some time carlier under Rule 9B |

Pleasant Ridge and Groveton Village necessitated the extension
of Duguesne Light Companv’y existing distribution lines.

Duguesne also contends that neither development fully satisfies Tari{T Rule
132 A s definition of *Developments”

A planned project which 1s developed by a developer/applicant for

electric service set out in a recorded plot plan of five or more

Cadjoining unoccupied lots for the construction of single family
restdences, detached or otherwise, or mobile homes and one or
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more five-untt apartment houses, all of which are intended for

year-tound occupancy, if providing clectric services to such project

necessitates extending the Company’s existing distribution lines.
Tardf Rule 13 2 A Duquesne does not dispute that Pleasant Ridge and Groveton Village satsfy
the very high threshold required by the first four critena under Rule 13.2.A because the projects
were (1) “developed by a developer™ (1e. the Complainunts), (2) were set out in “recorded plot
planfs] of five or more adjoimng unoceupied lots;™ £3) involve the “development of single family
residences, detached or otherwise™ and (4) “all of which are intended for year-round vecupancy.”

Duguesne disputes only the fifth and final criterion:

... if providmg electric services 1o such project necessitates
extending the Company's existing distribution hines

- Tarnitt Rule }.52.‘ The kev to construtng this final eriterion lies in the phrase “such project.”
winch assumes the existence of the other criteria. i.e. new development. with a recorded
subdivision of five or more unoccupied lots, for smgle family housing, for year-round
.ncc;r;xp,iuu:j,f. These “projects” were brand new, as required under Hope V1 and related programs
These “projecis” required elecineity service to enable these new r¢51dct1tial de\?elopmems tw be
constructed, Thus, the analysis here, of whether “'such project(s)” necessitated the extension of
cxisting disuibu(ion lines is fairly straight-torward., did the new residential communities of
Pleasant Rudge :md Groveton Village require electric service, and was that Sensicckcxisting at the
time the streets were reconfi gured and the new housing was constituted?

The undisputed evidence 15 that Pleasant Ridge and Groveton Village required the
extenston of Duguesne’s distribution lines. The old above-ground facilities had been removed
well before the construction of Pleasant Ridge and Groveton Village. Tr. a1 §8.14-25, 153-153,
163.24 Once Gmsc: developments were constructed, Duquesne’sk existing distribution lines were

tocated offesite and had to be extended. Iy addition. because the streets were vacated and
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reconfigured and entirely new communities were created, neither :c:ievmnpmem could have been
served by the old facilities. Finally, Housing and Urban De#elopméni and Pennsylvania
Housing Assistance Agency regalations precluded the use ofihé old f;ncil‘itics for the
devchmmcnts Tr. at 106-20.

Duquesne fails to understand that the phrase “such project” requires
cﬁ;xmdcmﬁon of the néw developments as the starting point in the analysis of whether its
distribution Tines bad to bc extended. Instead, Duquesne focuses on the fact that both sites
at une time had distribution lines. However, Rule 13.2.A"s definition of “Development™
does not include an exceb{ion’ for sites that were previously served by disttibution lines.

, 1115153(;‘ the only question is, givén the construction of the new residenual developments,
quile substantial m nature and radically different in configuration and ow nershi p. whether
Duquesne had to extend its existing distribution lines to service those new[ycmnsiituted
houses” ;.! he uncontradicted evidence 'prc:;éntcd at the hearing requires that this question be
answered m the ufﬁﬁnativc.

Fiallv, Duq:lcsnc asserts that the complatnants are “remimisee to the man
who, while on trial for murdering his parents. dcmzmdc:d mercy because he was an orphan.
ﬁuqucsne Reply at 14, In fact, the complainants seck only to be treated like any other
developer of New Residenual Developments in Pennsylvania and should not be penalized
for rcﬁe%'»cl'01>i11g a brownfield site-behavior that this commonwealth favors rather than
discouruges. Moreover, Duguesne’s analogy ignores the fact that Duquesnie has been paid

i _full for the removal of its facifities.
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Conclusion
For the foregouyg reasons, and the reasons set forth 1n their main brief, the
Complainants Ohioview Infrastructure, Inc and Groveton Housing Village Partnership LP respectiully
request that this Court issue an Order declarmg that Pleasant Rudge and(irovemn Village quahfy as New
Residential Developments under Duqguesne Light Company’s Tunfl Rule 13.2 and order Duguesne Light
Company to ssue a refund, pursuant 10 66 Pa. C S A 41312, of money pard to Duquesne Light tor the
wstallation of underground electric facilities al’l’leasam Ridge and Groveton Village, plus mierest, costs

and attomeys fees,

Dated: March 19, 2007 Respectfully submitted,

THORP REED & f\KMSTRO?\fC LLP

Cf/ uj}/@,ume
P& 1D A33507

David J. Montgomery
Pa. LD, #78874

THORP REED & ARMSTRONG, LLP
Firm LD, No. 282

One Oxford Centre

301 Grant Street, 14" Floor

Pittsburgh, PA 15219-1425

(412) 394-2558

Attorneys for Applicant
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CERTIFICATE OF SERVICE

v l hereby certify that | have this day served a true copy of the foregoing document,
Reply Brief i Support of Application of Ohx(}view nfrastructure, Inc. and Groveton Housing
Purtnership, LP, upon the participants histed below, in ucconiuuce'withme requirements of
§ 1.54 (relating to service by a parucipant)
Regina M. Sestak, Esqtiire
Duquesne Light Company

411 Seventh Ave, 9th Fl.
Prtsburgh, PA 15219

L}aicd this 19" day of March, 2007.
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VIA FEDERAL EXPRESS

James MeNulty, Seorcty Nuarch 19, 2007

Pennsylvanta Public Uuht) Connmssion
3™ Froor 400 North Street
Harrisbury, PA 17120

Re: Oliioview dufrastructire v. Duguesne Light Company
C-20066233
Groveton Housing v. Duguesne Light Company
C-20066236
(consolidatid)

Dear Mr. McNuly:
Enclosed 1s the origmal and mne copies of the Reply Briet m Suppurt of Application of

Ohoview Infrastructure and Groveton Housing Partnership. Also enclosed are mine
copies of the Findings of Fact and Conclusions of Law of Ohioview Infrastructure. Inc.

and Groveton Housing Partinersiup regarding the abovesrelerenced matter. Two copies of

cach of the above have been served upon counsel for Duguesne Light as required by the
Commission's Rules.

Very truly sours,

DIMAW
Inclosures

e Admumstrative Law Judge Michasel AL Nemee (wienels )

Regmu M. Scstak, bsquire fwvienels
Clittord B. Levine, Esquire 1w/o encls.}

RECEIVED
MAR 1 9 2007
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COMMONWEALTH OF PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Ia re. APPLICATION OF OHIOVIEW
INFRASTRUCTURE, INC. and
GROVETON HOUSING PARTNERSHIP,
LP FOR DECLARATORY RELIEF

Application Docket No. 2006233
Application Docket No. 2006236

FINDINGS OF FACT AND CONCILUSIONS OF LAW OF CHIOVIEW
INFRASTRUCTURE, INC. AND GROVETON HOUSING PARTNERSHIP, LP

NENFRRUER I - RECEIVED
D j @ 1@} CMAR 19 2007

JBLIC UTILITY QOMM!SS&ON
P P TARS BUHEAD

Muarch 19, 2007 Clifford B. Levine
Pa. LD, #23307
David }. Montgomery

DOCUM ENT }I?I(I)}E) oh Eiﬁl ARMSTRONG, LLP
FO LDE R 301 Grant Street, 14" Floor

Putsburgh, PA 15120-1425
ROCKETEF

412-394-239¢
MAR 2 1 2007

Attorneys for Apphlicants
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Before the
PENNSYLVANIA PURLIC UTILITY COMMISSION

e e B - oo . : . . e e e s s okesiie g ek © U . - . P e

IN RE:

}

) B
Application of ) Docket Nos. 2006233 and 2006236
OHIOVIEW INFRASTRUCTURE, INC. ) ;
and GROVETON HOUSING PARTNERSHIP. LP )

i .

FINDINGS OF FACT AND CONCLUSIONS OF LAW OF OHIOVIEW
INFRASTRUCTURE, INC. AND GROVETON HOUSING PARTNERSHIP, LP

[ FINDINGS OF FACT

Al Description of the Consolidated Complaints

I, Complainants Ohioview In I“rustruc’mra, Inc. (hersnaiter “Ohioview
[nfrastructure™) and Groveton Housing Village Partnersinp 1.P (thek “Partnership”) filed these
consolidated Complamts on Apntl 10, 2006.

3 ()I'lmvicv.f Infrastructure’s Complaimnt concems an afforduble housi‘ng
ci’e\*eiapn‘lcm known as Pleasant Ridge, constructed between 2003 and 2006, and vaetdn‘g
C‘émpiaim concerns an affordable housing development known as Gtévctnn Village, constructed
between 2002 and 2004.

3. The Complaints request a declaration that Pleasant Ridge and Groveton
Village qualify as New Residential Developments under Duquesne Light Company’s Tarilf Rule
l.’§ 2 and seex a refund of money paid to Respondent Duquesﬁe Light for the installation of
underground electric facilies at Pléasam Ridge and Groveten Village.

4. Duquesne Light Company (*Duquesne”} filed its answers to thé Com‘plain‘ts

on May 15, 2006 and jomed in Complamants’ request that these Complaints be joined.
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5 OnJuly 20, 2006, the Court conducted an Inittal Prehearing Conference 3nd‘,,
on July 21, 2000, 1ssued a Prehearing Conference Order, consehidating the Complamts,

6. On January 9, 2007, the Honorable Michacl J’.. Nemee prcsided over an
evidentrary hearing.

B. ‘The Parties

7 | Ohioview Infrastructure, Inc., 15 a corporation located at 230 Wyominy
Avenue, Kingston. Pennsylvania, 18704,

8. In 2003, Oluoview Infrastructure was formed for the purpose of constructing
Pleasant Ridge m Stowe Township., Pennsylvania. Gros etoﬁ Pmncrship isa parmcrship located
at 230 Wyoming Avenue, Kingston, Pennsy]vania;{8?¢}4, |

9. Like Ohtoview Infrastructure, the Partnership is a land developer and was
{'c;x‘x';lcd for the purpose of developing Groveton Village in Robinson 'l’oumhip, Pennsylvania.

10. The Rcspondcm “Duquesne™) 15 a puhlxc uttlity located at 411 Seventh
Avenue, Piisburgh, Pennsylvania 15219 and is the electric utility with the exclusive right to
provide elecine service to Pleasant Ridge and Groveton Village.

C. Pleasant Ridge

T1. Pleasant Ridge was constructed, on the site of 30.64 acres of tand formerly
oceupted by a housing development known as Ohioview Acres. Tr. at 161.

12 Pleasant Ridge also included land acquired from an adjacent property to
permit the vacation and relocation of Jefferson Drive. Tr. at 64.

13. The total cost of the project was hetween $45.000.000 and SSELOOO;OOO‘
Te. at 69.8

14 Ohioview Acres was constructed by the United States War Department during

World War 11 to serve as temporary worker housing - Tr. at 55.1-56.1

OFIEII D00



Q Q;ckct N 2006233 and 2000236

15 After the war, the Allegheny County Housing Authority (the ‘ff\uthority“)
acquired Ohoview Acres from the federal government and used 1t for low tncome housing,
subject 1o the supervision and rcgu[ations of the Umited States Department of Housing and Urbm
Development ("HUD®). Tr39-41.

16. Ohtoview Acres consisted of 250 units of barracks-style housing. constructed

“on conerete slabs. See, e ., Exhibit SA-5H (pictures of Ohtoview Acres).

17. These barracks were artayed along two cul-de-sac streets known as Jefferson

Drive and Potomuac Drive  See Exhihiyl 1l (Existing Conditions Plan)

. Groveton Village

I18. Groveton Village. a 10. 14 acre sie, was also constructed b\ the United Statés
War I")é.partmcm o serve as temporary worker housing during World War [l Tr at 551.-50.1
19. As with Ohioview Acres, the Authority acquired Gro?eton Village a f‘ter ‘zhc
wat for low income housing subject to HUD regulations. Tr. at 35, 56.
20. Groveton Village consisted of cinder-block, barrack-style hcv‘using constructed
| along streets known as Village Drive, School Street, and Court Place. See Exhibit 7-(pictures of
old Groveton Village) and Exhibit 19 (Groveton Village Survey of Pruperty).
21 ’Bet‘ore they were demohished, Groveton Village and Ohioview Acres were
owncd and nianaged entirely by the Authonty. Trk‘ at 45‘25546.7.

K. Conditions at Groveton Village and Ohioview Acres prior to their
demolition.

22 Walter MacFann. the Authonty’s Director of Reul Estate. explained that, by
the fate 1990°s, public housing such as Groveton Village and Ohioview Acres was plagued with
severe social problems, including concentration of poverty, high unemployment, vandalism,

periodic shootings. drug trafficking, and gang activity. Tr. at42.4- 427,

LY
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23. Ohioview Acres’ distressed condition is alse thmcmghly discussed in
Exhibit 25 (Executive Summary).

24 The crime problems were exacerbated by the chV'c[cspxx1cnts’ lack of
“defensible space,” 1.e. space providing as sense of “ownerskip™ to iixe restdents and aiding in
erime prevention Tr at41.5.

25 In addition, the developments had structural problems, lucked public
transportation, and other amentties such as air conditioning, and social services to address
problm’nﬁ within the community. 'l roat 40.21-41.4

26. Morcover, the developments were not handicapped-accessible and lucked
sidewalks comphzmt with the Americans With Ihsabilities Act

| 27. Accordingly, the developmients suffered from “huge vacancy™ rates Eclow
50% of capacily because éven the “poorest of the poor” chose to live elsewhere. Tr. 42.15-
4225

28 As aresult of the foregoing problems, the dévclopmcn{s were declared to be

kihsoluie m the 1990s. Tr. a1 64.9-14.

F. Constraints on the Authority’s ability to fix the problems at Qhioview Acres
and Groveton Village.

29. Prior to 1993, the Authority’s ability to address the problems noted ubove was
restricted by HU D regulations.
| | 30. Under HUD's pre-1993 reguialiéna the Authority could engage in piccemeul
rehabnlitation of public housing but could not undertake the wholesale structural ehahges :
neccsé:xry to address the deep-seated social -problczﬁs endeniic t’o developments such as Groveton

Village and Ohioview Acres. Tr. at 44.11.
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31. Moreover, HUD regulations restricted the Authority’s ability to simply
abandon the developments and start over m a new locavon. Tr. at 58.9-16, 107.6-19.

32, Thus, prior to 1993, alklhcmg,h Ohioview Acres and Groveton V illagé were
obsolete and riddied with social, physical, and structural problems, HUD regulations restricted

the Authority’s ability to provide a comprehensive solution

(. Thecreation of the HOPE VI Affordable Housing Program

33 In 1993, faced with the nationwide failure of housing dcyclopmems such as
(“)hxmmw Acres and Groveton Village, Cungress and HUD ’x'mplemcma:d reg@xlauons designed to
“change the face of public housing.”

34, i~io;ﬁ¢ Viis an acronyn for Housing Opportumues tor People Everywhere

35. The new regulations were adopted under a program known as Hope VI Tr. at
43 8

36. Mindy Turbov, an expert on Hope VI developments and affordable housing,
testified that the Hope VI program waé designed to "end public housing as we know it.” Tr. at
U3.12-17. |

37. kMsl Turbov was the official at HUD respousible for creating the Hope V1
proygram and is c*urmnHy a consultant to housing agencies and developers throughout the country.

T at Y1892 17, 98.5-17,

38. Ms. Turbov identified three ertical components to thc; changes in HUD policy
rriade to implement this change.

39. First, Ms. Turbov explamned, private sector development, ownership, and
managenient of Hope VI developments was critical to obiiiming fundmg and restoring

accmmm!nhty to public housing. Tr. at 99 10-100.1.
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40. S«:cénd‘ Ms, Turbov explained, the Hope VI revolution in public housing also
mchided rcqz;irmg “new urbzmisym design™ for proposed developments including the razing of
existing buildings and streets and the complete rebuilding of the commumities. Tr. at 102,13 .25,

41, Third, Ms. Turbov explained that Hope VI deve’mpnmms would strive to
miclude 4 mix uf’incon‘xcs, among its residents. Troat 101.7-14.

42. Because such developments would include residetils with choices about where
iu tive, such developments had to be designed to the standards of the prevatling market, {r at
©99.24

. The Applications for Hope VI funding to create new communities to replace
Ohioview Acres and the old Groveton Village.

43, By the late-1990s. Groveton Village and Ol‘liO\;ﬁ:\QAcres were fled
cormmmmties and declired o the obsolete by the Authority. Tr at 63.7, B,\‘h; 25, 26.

44 Morcover, the problems with the developments were structural and could not.
be addressed through the rehabilitation of the existing infrastructure. Tr. at 05.11-25.

45, Accordimgly, the Authority formed a partnership with Pennrose-Falbo, and
submiutted applications to HUD (and later the Penngylvania Housing Finance Agency (the
“PHFA™)) for approval to use federal tax aredits to develop Groveton Village) to secure Hope VI
funding and penmission to use federal tax credits as a means of leveraging private funding for the
creation of the new communities, See Exhibits 25 and 20.

L The highly competitive nature of the Hope VI funding process.

46. Lhrough the Hope VI Program, HUD allozates funds through a compettive
application process. Tr. 48-55.
47 To achieve HUD approval, a HOPE VI application must achieve a high score

on a prescribed set of eniteria. Tr. at 107 12-25.
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48. Broadly speaking. the cniteria required the successful applicant to show that
the proposed development would “change the face of public housing™ Tr. at 45.10-16. To
achieve this, HUD ranked the applications taking intyc consideration the fuctors discussed above:
private ownership and management, “new urb-amsm,”' and mixed income  Id.

49, As applied to the old Ohioview Acres and Groveton Village sites, Mr,
MacFann and Ms. Turbov explained that tﬁe Hope VI sconnyg eriteria dictated certain dési gn
choices.

50. in each development, the streets had to be x‘ecuﬁﬁgurcd to permit pubhc
transportation, eradicate the “superblocks™ and creaté “def‘ensiblé space.” Troat 106.4-25.

| 51. Without a sweepymg redesign of the streets, neither Ohloview aor Groveton
Village would have received HUD approval for demolition and disposition o a private developer
or approval from the PHEA for the use of federal tax credits. 1d,

52. VH UDs scoring eriteria also requured that the new developments be
c{m‘slmc ted 10 a prevaiting market standard for design. Tr at 99.24.

53. Market forces, driven by private mvestors and prospective homebwners,
demanded that the developments be built to the design standard prevailing at other new |
Tesidential c.im?elopmems iy Western Pennsylvania, Tr at 99.24.

J.  Ohioview Acres is demolished and a Hope VI Community known as Pleasant
Ridge is created on the site of the former property.

54 In 2002, the Authority and its private seetor partner, Pennrose Falbo, Inc.,
filed an Appheation with HUD to obtain permission to demolish Ohioview Acres and to
construct the Pleasant Ridge community. See Exhibit 25 (Ohioview Acres 2002 Hope VI

Application).
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55. In the Applhication, the Authority e;s;)laixlcd that Pleasant Ridge would consist
of 181 !bbtml townhouse and duplex umts, fifteen for-sale detached homes, a First-[ e golting
center, a commumty center, and a municipal bulding. See Bxhibag 25,

56. A% ét;{tgd m the Application, the design for Pleasant Ridge fully embraced the
concepts of new urbamsm. See Exhubit 25

57. First and foremost, Pleasant Rnlgdcomplctcly redesigned the site’s street

¥

layout, climinmingthe “superblocks™ and barrack-stvle housing. See Exhubit 25, Tabs 33, 34

38. The plan contemplated vacating and removing the exasting streets, Jef. ferson
Szma and Potomac Street and ereating an entirely new street grid of streets and alleys. Id,

59. Second, the Pleasant Ridge design included defenstble space, including front
porches, back vards, gardens and, with regard to the townhouses, “ﬂrbmf‘ setb‘acks adjacent to

the new streets id.

60, In kuddiiion, the Applicatton contemplated that Pleasant Ridge would be
designed to prevailing market standurds, with new infrastructure replacing the obsolescent
infrastructure daung frem World War L. See Exhibit 25,

01 Among other things, this inciudcd removing the overhcad electrie facilities
and installing underground electric mes in the development Exh 25,p 112

K. ‘The former Ohioview Acres site was transformed into a “greenficld”

following the receipt of HUD approval for the demolition of Qhioview Acres
and disposition of the site to a private developer. ‘

02. As part of sts Hope Vi approval, HUD appreved the demolition of Ohioview
Acres. See Exhibit 25, p.S.

03. Moreover, HUD approved the “disposifion” of the site (o a private developer.,

Complainamt Ohtoview Infrastructure, Inc. Tr.at 115.7.
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64. Ralph Falbo, a partner in If’crmrése-f?a?bo, testified that the “disposition” was a
eritical step for enabling the private developer to take control 61‘!116 site to begin the new
‘ dévelupmcnt‘ Tr.oat 115.7-12,

65 Pursuant to HUD's demolition approval, the Authority removed alt of the
existing tenants from Ohtoview Acres, razed every building an the site.\ removed the roads:and
all of the infrastructure, including the overhead electric lines. Tr. at 163 23,

66. Ohioview Infrastructure paid Duquesne Light for the remmzii of thc existing
overhead electric Iines, poles, and transformers, Tr. at 122.9
| 67. After this demolition, the former Ohioview site was the equivalent of a
“green ﬁcfd,“ ready for development.

I.. Stowe Township, Aflegheny Countv, and Duquesne Light treated Pleasant
Ridge as a new development,

68, Stowe Township treated Pleasant Ridge as a “'new devélopmém.“ requiring
that Olnoveew [nfrastructure enter 1nto a developers agreement pro viding for maxmcnance and
performance bonds for the construction of the mfrastructure 1o be construeted. Tr. 64.2-10.

69: In addition, the Township required the appreval of a subdivigion plan whereby
the Plcasani Rudge site was subdivided into at least fifieen newly-created parcéls; See October
20, 2004 ()la:bvicsv Acres Subdivision Plan (Exhibit 14).

70. Because this Subdivision Plan was recorded, the developnient was treated as a
“new” development under the local zoning ordinance. Tr. 63.18-1«« 04.10.

| 71. Among other things, the development ordinance fequired that the strects
within Pleas:int Ridgc: have sidewalks and have a 50° right of way. See Ohioview Subdivision

Plan, Exh. 14.
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72 In addition. unlike Ohtoview Acres, the newty ¢r;‘~:med p‘arceis. at Pleasant
Ridge pay real estate property taxes (o Allegheny County. Tr. at ] 33.&.. ‘ |

73. Finally, Duquesne Light prepared a design drawing for the mnstallation of the
underground facilitics and labeled the drawings s “New Business - Ohioview Acres.”' See
Exlubit 13.

74. ln addition, after Pleasant Ridge was constructed, every unit wésvsepgrately
metered and Duquesne Light billed the tenunts directly for electric service ( in contrast o
Ohtoview Acres, where Duquesne Light maintained a single meter and bfﬂcd the Aut}mmy for
the electric service for the entire development). Tr. at 70.7-16; 13013 - 131 6

7‘% In contrast to the old Ohioview, Pleasant Ridge is now awned 100% by a
prfi,x;atc hm_i{cd partnership (with a long term groundlease from the Authority) and the fifteen
‘parcels sold m.r’ec sumple to private homeowners. Tr.at 48.21; 69.23.

M. After the demolition of Ohioview Acres, Pleasant Ridge was constructed with
underground electric facilities.

76. Patrick Gallagher, an engineer for GAT Consultants, served as the project
Cmariager for Pleasant Ridge and testified thét old Ohioview Acres had existing overhead etectric

facilitics but that the facilities were {illy years old and had reached the end of thetr nseful life.
Troat 153.17-22.

77. Morecover, Mr. Gallagher testified that the: overhead facilities could not have
been utilized for Pleasant Ridge. Tr. at 15v3f4w13.

78. He explained that, because the former streets were \facated‘ and a new street
grid system and hbusmg units were constructed, the old overﬁead lines 'cquld not have been

retained. Tr. at 153.4-7.

10
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79. Prior to heginning construction, Ohioview Inf‘rastmcturc supphed Duqﬁesné
Light with a copy of the project subdivision plan, identfying boundanies and any necessary
cusements or rights of way, as required under Duquesne Light Tarifl subpart IB.Z,CU ). See
Dequeshc Ansx&fers aty I() (Exh. 3).

80. Oloview Infrastructure also advised Duquesne Laght that it would comply
with shbbart 13.2.C(2)’s requirement that the applicant clear and grade the installation area. Id.
at 97,

81. Also, Mr Gallagher and his subcontractor, Santangelo & Lindsay, provided
Duquésne I‘,ig,ht with a design for the installation of the underground fucilities. Tr. at 148 1.

82, In response, Duquesne Light provided Mr Gallagher with an imtial esumated
cost ol installation in excess of $700,000. Tr at 146.21.

§3. On July 7, 2004, Ohtoview Infrastructure’s attorneys sent a letter to Duquesne
Light, requesting that Olnoview Acres be treated as a New Residential Development under Tariff
No. 13.2. §g£ Exhibit | (Al&zxchmém B).

| -84, On August 14, 2004, Duquesne Light responded with a letter setting forth its

refusal to designate the project as New Residential Developnient. See Exhibit 1 (Attachnient C).

85. In that letter, counsel for Duquesne Light erroncously concluded that
Ohioview Acres was “an existing development under construction for modermization” rather than
“new construction,” See Exhibit | (Attachment C).

86. Following this initial demand, Mr. Gallagher requested a detailed breakdown
of how Duyuesne Light arrived at the $700,000 figure. Tr at 146.21.

87. Iustead of providing the requested breakdown, Duguesne Light reduced its

estimate of construction to $253,4106 73, Tr. at 148 15 - 149.12.
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&8. In order to keep the pm)éct on schedule, wlﬂe reservibg its right to challenye
Duguesne Light’s erroneous determination regarding the status of Ohioview Acres, Ohioview
Infrastructure pmd the $253,416.73 deposit to Duguesne Light. See Exhibit 4, 94 22

89 Mistick Construction, the general contractor, excavated ihc {rsnclxes for the
underground facilities, provided condwit for the hines, and backfiiled the trenches. ‘Tr’. at 148.8-
14,

90. By providing the conduit and electric designs, the developer went above and
beyond s obligations under Tarift Section 13.2.

91. The Authority and Olwoview Acres Infrastructure completely eradicated the
Oluoview Acres and created an entirely new community, Pleasant Ridge, i its place  See

peeeiietonn

- Exhibits 8 and 6.

N, Fhe construction of the “new™ Groveton Village
92. While not funded as a HOPE VI project, Groveton Village s new design and
architecture was also inspired by the concepts of new urbanism and low density.
93. The Partnership inially submitted a Hope VI application for Grm'tzc{n
Village and, when that application did not receive funding from HUD, the Partnership turned to
the PHEA (o recerved permission o use federal tax credits as zimeans of leveraging private
ﬁmding to develop a new Groveton Village. Sce PHFA Applhication, Exhibit 26.
9{ As Mr Mzic!”*mm explumed, the PHFA ased enteria similar to that used by
HUD nrevaluating and approving the Groveton appheation. Tr. at 57.8-20.
95. Like Ohioview Acres, the Authority had to obtain pcnmssion from HUD to
demolish and dispbse of the old Groveton Village site. See September 21, 2001 Demolition and
: Disposition leteer (Exh. 9).
90. The HUD Disposition Letter stated that,

: 12
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The Mixed-Finance Finance Pr(fpos'a{ for the Groveton Village site

will blend the development into the surrourding community,

reduce density, create a mixed income communiry, and provide

restdents with dwelling units that meet code requirements and

modern marketability standards.
See E'ixhk 9, p.2.

97 After recetving this letter, the Partuership began construction of the “new”
Groveton Village at a cost of ten to twelve million dollars

98 Like Oluoview Acres, the old Groveton Village was razed to the equivatent of
a greenfield heat 88.11-25,

| 9. tn add ition, the Partnership recorded a sub’division plan u’n December 31,

2001, subdividing the site to s1x new parcels. See kxh 17: Tr. 77 at 20021 | |

100, As with Ohioview Acres. Duagquesne Light hud billed the Authority for the
- electricity provided to the residents of the 100 units at the “old™ Groveton Village. |

101 With regard to the new Groveton Village, Duquesns Light mstalled meters
at each of the sixty-nine residences and billed its new custoh‘;ers directly. Tr.at 131 12-19.

102 The "new” Groveton Village is owned bv a limited parmership' with a
iut‘xg:(emﬁ groundleuse from the Authority. Tr. at 113.1.

O.  Robinson Township treated Groveton Village as a “new™ development.

103, As a consequence of the subdivision, Robinson Township treated
Groveton Village as a new development and rcquiréd comphance with the T ownship‘s various
subdrvision, site plan, and limd devclopmcnl ordinances. Tr at 59.22.60.17, Exh. 22

104, In addition, the strects within Groveton Village weie van:at‘ed and
CXCiWﬁltzd and replaced with a new pattern of streets. Tr. 127 9222,

105 In the course of this demolition, the Partnership pard Duquesne Light to

remove the old overhiead electric facilities. Tr. ot 119, 140,

13
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106 The Partnership completely eradicated the “old Groveton Village™ and
created an entirely new community n its place. See Exhibits 7 and §.

P The dey eloper excavated and backfilled the trenches for the underground
lines and provided conduit to Duquesne Light.

107 Aswith Pleasant Ridge, Mistick Construction excavated and backfilled the

trenches tor the underground electric facslities, “Ir. at 120.7.

108, In addition, Mistick pmvidcd conduil, free of charge, to Duquesne Light.
Te at 1207

109 On March 27, .Z()(}?., Duquesne Light submitted a cosl esnmaté of
$117.590.05 1o Mistick and the Partnership paid Duquesne Light the $117,590.05. (Exh. 1,
Tab A).

1L CONCLUSIONS OF LAW

A. - Burden of Proof

b Section 332(w) of the Public Utility Code ("Codc™), 66 Pa. C.S. § 332(a).
provides that the party secking affirmatve relief from the Commission has the burden of proof

2. In Se-Ling Hosiery, Inc. v. Margulics, 364 Pa. 43, 70 A 2d 854 {1950}, the

Pennsylvania Supreme Court held that the term "burden of proof” means a duty to esmbh’sh a
fuct by a preponderance of the evidence,
3. The term "preponderance of the evidence” means that vne party has presented

evidence which 1s more convincing, by cven the smallest degree, than the evidence presented by

the other party. Samuel J. Lansberry, tnc. v, PA Public Uty Connm'n, 575 A.2d (500; 6u2
(1990), allue. den, 602 A.2d 863 (1992). |

4. Inthese proceedings, the Complainants seek affirmative relief and, therefore,
bear the burden of proof.

14
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5 Upon a complanunt’s submission of evidence sufficient to establish a proma
Jacte case, the bueden of gomng forward with the evidence, somztimes called the burden of

persuasion, shifts to the utihity. Sce Milkic v Pennsylvania Public Ltulity Cmm’n. 768 A.2d

1217 (Pa. Comwe. Ct. 20013

6. Here, with the exception of Compluinants’ Responses (0 Request tor
Adnussions, the utility fm’lcd to present any evidence.  The Requests for Admission asked
whether Ohioview Acres and the old Groveton V xll‘égs., had. at one time. overhead electnie
faciliies, a fact the Complanants do not dispute.

7 - The utility failed to rebut the evidence presented by the C‘omﬁlamzmts that
supports these findings.

8. Principles of construction applicable to Duguesne Light’s tariff.

&  The provisions of a Commission-approved tariff have the force of law and are

binding on both the utility and its customer. Stiteler v Bell Telephone Co of Pennsvivania, 32
Pa Commw 319, 379 A 2d 339 (1977)
9. Taritf provisions approved by the Comnussion are prima fucte xeasonuble,

Lynch v PA Public Utility Comnm'n. 140 Pa. Commiw. 599, 594 A.2d 816 (1991}, alloc_ den. 529

Pa 0679, 605 A.2d 335 (1992).

0. Notwithstanding the presumption of reasonableness, “amnbiguities in a tarift

must be resolved agamnst its author” Kanowicz v. PP, Electric Unlities Corp.. 2005 Pa. PUC

Lexis 4.5, *8 (Apri] 20, 20035).
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C. Pleasant Ridge and Groveton Village satisfv the definition of New Residential
Development Under Duquesne Light Tariff 13.2A

11 Under sts Tanif, Duquesne Light is required to pav the costs incurred during

~ the construction and installation of fucilities for New Residential Developments. See Duguesne

Light Company Schedule of Rates. Tariff Nos 13 2B and 132 Ci6)
12 Under the section of Duquesne Light’s Tantl regarding New Residential
Developments, a *Development” is defined as follows:
A planned project which is developed by a developer/applicant for
electric service set out in i recorded plot plan of five or more
adjoinng unoccupied lots for the construction of single family
restdences, detached or otherwise, or mobile homes and one or
more five-untt apartment houses, all of which are mtended for
year-tound oceupaney, if providing electrie services to such project
necessitates extending the Company’s existing distribution hnes.
See Tarilf No, 132 A
13 Pleasant Ridge and Groveton Village meet the foregoing definttion because:
(1) the projects were “developed by a developer,” 1.e. the Complainants. (2) the projects were set
ot in recorded plot plan{s] of five or more adjoining unoccupied lots™ for (3) the “development
of smele family residences, detached or otherwase, or mobile homes™ and (4) “all of which are
itended for year-round occapancy.”
t4. The fifth and final criterion of Tariff No. 13.2 A is satisfied because Pleasant
Ridge and Groveton Village necessitated “extending Duquesne Light's existing distribution
lings™ because both developments included new homes, streets. and utility infrastructure,
mcluding Duquesne’s hines that were extended from oft-sie.

15, Pleasant Ridge and Groveton Village qualify as New Residential

Developments under Duquesne Light Tariff 13.2 A

16

UGBTI




’ .m‘kct No. 2006233 and 2006236

ilf.  CONCLUSION

16. For the foregoing reasons, this Court grants the rehief sought herein and
t,ixfc{'ts F)uquesné Light Company 10 issue a refund to the Complainants, Ohioview Infrastruc(ure,
Ire. and Groveton xmsmg Village Partnership LP, plus interest, pursuant to 66 Pa. C.8.A
§1312, ol moncy puid to Respondent Duquesne Light for the fxzst;ﬂlution of underground clectric

faciitties at Pleasant Ridge and Groveton Village

Dated Muarch 19, 2007 Respectfully submitted,

THORP REED & ARMSTRONG, LLP

Dawvid J Muntg,nmcry
Pa. LD, #78874

THORP REED & ARMSTRONG, LLP
Firm [.D. No. 282

One Oxford Centre

301 Grant Street. 14" Floor

Pittsburgh, PA 15219-1425

(412) 394.2558

Attorneys for Applicant

RECEIVED
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CERTIFICATE OF SERVICE

[ hereby certify that 1 have this day served a true copy of the foregoing document,
Findmgs of Fact and Conclusions of Law of Ohioview Infrastructure, Inc. and Groveton Housing
Partnership, LP, upon the participants fisted below, in accordance with the requirementé of
§ 1.54 {relating to service by a participant).
Regina M. Sestak, Esquire
Duquesnc Light Company

411 Seventh Ave.. 9th FL
Pittsburgh, PA 15219

Dated this 19" day of March, 2007.
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RECEIVED
MAR 1 8 7007

‘ UTILITY COMMISSION
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o . Legal Department  Tel 412-393.1546
Duquesne L]ght‘ 411 Seventt Awgtiug, B2 Fux412-383-3418
Patsbuigh, FA 15218 rseslakfddugliyhl.com

ur Cnorgy . Your FPawer

Regina M. Sestak
Asmstant General Coursel

DOCUMENT -
FOLDER

Certitficate of Mailing , k !'M)? 7n
4

James J MceNulty, Sceeretary 8 ! "
Peunsyivania Pubbie Utility Commission &CRETAH%Q O
New Filing Section "BUREAU
PO Box 3265

Harrisburg, PA [7105-3265

RE. Ch,oview Infrastructure, Ine v, Duguesne Light Company
PUL Docket No. C-200066233 k
Groveton Housing Partnership, LP v Duquesne Licht Company
PUC Docket No. C-200066236 ‘

Deur Secretary MeNulty:

An original and ninc copies of Respondent Duquesne Light Company’s Reply
Brief are enclosed  Copies are being served upon Complainants and the Presiding
Officer in accordance with Commission regulations. In addition, 1n accordance with
Admmsirative Law Judge Michael A Nemec™s letter dated January 24, 2007, a copy
i Wornd ts being provided to him as an emal attachmens,

Sincerely,

,f\uornc:} fm Uuquesnc Light Compuny
L $ T
e Admimsteative Law Judge dMichael A Memec¢ ¢with enctosure)

Ciftord B Levine and Dovid 1. Moatgomery, Attoraeyvs for (Qmpldnmnh
{with englosures)
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PENNSYLVANIA PUBLIC UTILITY c:(:)MMiSSi{??ﬁ’fm,f;g”ecoM%
, ' "5/354 S/ON

U

OHIOVIEW INFRASTRUCTURE, {NC | )
}

Complatnant, )
o

i

3.

No. C-20066233 |
AN
er

DUQUESNE LIGHT COMPANY,

Respondent

GROVETON HOUSING PARTNERSHIP, LP )
Complatnant, i
v i No. C-20066236
DUQUESNE T IGHT COMPANY, ; DOG%E?E
Respondent ; | MAR 2 1 2007

DOCUMENT
| FOLD - 'REPLY BRIEF OF RESPONDENT
: EH ' DUQUESNE LIGHT COMPANY
Respondent Duqimsne Light Company (hereinatier "Duquesne Light” or
“DLCY";, ny and through its attorney Regina M. Sestak, files this Reply Briet in
rw'puusc to Complainants® Brief in Support of Application of Ohioview
Infrastructure, Inc. and Groveton Housing Partuerssiup, L Poin accordunce wath
Admstrative Law Judge Michacl A Nemee's letter of Fanuary 24, 2007, and
Cthe extension of nime granted crolly to all parties uﬁ Maren 12, 2007

I INTRODLCTION

Complaiants assert that thetr projects meet the delinition of "New
Residential Developrent”™ ander Duquesue Light's Tard! Rule 13 2 because

they wore vonstructed on cleared, nenwdy subdivided ground. utterly devord of

pen




. .
‘ . | ‘

infrastructure, streets or buildings. Compiainants’ projects, however, do not
meet the deflimition m“ "devetopment” in Duquesue Light's Taritf Rule 132
hecsuse necther projeet necessitinted Duaquesns Light extending its existing
distnibutron hines. Fvidence of revord clearly demonstrates that both projects
were built {xﬁ land that was already temg served by Duguesne Light's
distribution system. Cormplainants themselves «.‘a‘\:btxi Duquesne Light's
overbead taciiities to be rcm\wcd’as part of prmk}ccts'thaluim required
mnstattation of underground facilities. Because removing facibities and
replacing £h§m with factlities in another ic?:atmn 1s a relocation. Duguesne
Light properly charged Complainants under ots Tanil Rule 98,

Complatnants musstate Duyguesne Light’s position, and then proceed to
knock down therr nusstated position. There s no competent evidence of record
that Uuquemc Light ever asserted that a development would be dis‘qualiﬁcd
under Tardff Rale 152 ™11, at ene time, an overhead electric f:?iipp?}' lime,
extsted ap the site.” On the contrary, Duquesne Light’s position was clc‘afiy set
forth m the letter from Duquesne Light Attorney Jody Noble ieue‘r to
FC?ampmmaul:s‘ Attorney Clifford B Levine dated August 17, 2004, and o
Dﬁquesnc Light’s Answers. Bxhibn C to Complainant’s Exhibit 2
Complamnant’s Exhibit 3, (:mnplnmam’s Exhibit 4 'l‘t}\ reiterate. it s Duquesne
Light's positon that Complamanis® projects do not meet the definition of
“development™ set forth norts Taritl Rule 13.2 or 0 Commission Regulation
S7.%1. 52 Pa Code 857.8 0, because providing electrie service to the progect
sites did not necessntate Duguesne Light extending s extsting distitbution

lines
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Hl.. STATEMENT OF THE CASE

A.  Description of the Consolidated Complaints

Complainants assert that the Ohioview fnfrastracture Complaimt
concerned a housivg development known as “Pleasant Ridge ™ No such name,
however, appears an that Complamt  Oun the contrary, throughout said '
Complaint, the project is identified as “Oluoview Acres : The remainder of
this scetion of Complamnants’ Main Briel accurately states the cun!enf of sard
Complaints and procedural history |

L. The Parties

The information contained in this section is in sccord with teStinmny
prescoted by Complamants at heaning aod docuements on fule with the
Commisston,

B. Factual History

1. Pleasant Ridge
The information contained in this section is suppoerted by evidence of
record.
2. Groveton Village
The information contained in this sccliﬁn s> supported by evidence of
record.

3. Conditions at Groveton Village and Ohioview Acres
prior to their demolition.

~Complainants musstate the testimony of theis wiméxs Walter MeFaun
theresntter “McFann™) At no time duning his voluminous testmony (N T, pp.
36-89) ded Mokann state that éz’lhcr Groveton Village er Ohtoview Acres had
been plagued by severe souial problens, mcluding concentration of poverty,

high snemployment, vandaiism, peniodic shontings. drug trafficking, and gany
& { ) & & 4 5 Rady




o @
zi.ctrivi‘ty.. Rather, McFann made these statements about pre-1993 era public
housing m gmwml, See N T, op. 40-43 0 The fact that he hinked these
§wmm~nwm actions taken by the federal vovernment suggesté that he was
speaking globally about problems with public jousing dCz‘ﬂSS»lhe United States
rather than about problems in two spectfic bt;bhc bousing commuunities in
Westery Pennsylvania,

Complaiunts assert that McFann testified Groveton Village and
Ohioview Acees tacked defersible space, citing Page 41, Line § of the
transcript. . That citation, however, leads to a poruon of a question asked by
Complainants® counsel  “What do you mean by rhat term, &afen#ib!e“ -= The
quesiron continues onto the next hine, where we find the Wbrd, “space?”

Complaiants go on te cite a portion of the transeript, Page 40, Lxﬁc 21
through Page 41, Liﬁe 4, as it this section of the transcript contained specific
testimony about short-covungs of Ohioview Acres and G:ovet_.on' ml}:ig::, re.,
structural problems, and lack of public transportation and other amenities, such
dy anr cdmhtiunmg and social services. In fact, this testimony also cb‘ncemcd
pre-1993 public housing in general and was not specitic to Ohioview Acres or
Graveton Village It should be noted that window air conditioners arc clearly
visibie in pre-demeirtion photos of Ohioview Acres. Complatants’ Exhibits
SA, S5F

| CQ(H{“ZHIHH'II:& assert in thetr breef that “the developments,” again
apparently referring 1o Ohtoview Acres and Crm*cton Village, were not
handicapped-accessible and lacked sidewalks that complied with the Americans |
’»\*‘ﬂh Disabehities Act. No citatren 1o the record 1s provided to support this

statement - However, pre-demulition photos of Ohioview Acres and Gioveton




¢ ¢
Village appear to contradict(ﬁonuﬂainﬁnts*assanion bv showing curb cuts of
the sort typically associated with wheelchair access, a designated handiéuppﬁd
parking area, and what appear to be wheelchair access ramps H dweiling un.ts.
Comﬁhunmnx‘ﬁMnbusSA.SC*?BQ?D.

f(Ion»p!ainath assert tat “the develepments™ suffered from vacuncy rates
below 50% of capacily. citing transcript Pages 42, Lines 15 through 25, Again,
this portion of McFann's testimony was about “these tyvpes of public housing
sites” generaily and was sparked by Complainants” attorney’s question at Lines
2-3 that used that phrase. Further, rather thap asserting that occupancy was
helow S0% in “these types of public housing sites,” McFann testifted that
occupancy was typieally “in the high 80s.” but would tall below 50% after
%cveralshOutnxg31n:1developn\ent,aﬁerxxhichitavnuld buikib@ck~up NT,
p. 42, Nothing h}AﬁcFann’stcsthnony'nnﬁcatesthatthére had been even one
shosting or tess than 50% occupancy at either Olioview Acres or Groveton
Village prior to redevelopment

4, Constraints on the Authority’s ability to fix the
problems at Ohioview Acres and Groveton Village.

The information contained in this section 1s supported by evidence of
record.

s, The “end ofpuhlhrhnusingiu,ue know it® - - the
creation of the HOPE VI affordable housing program.

The mformation contained 1n this section 1s supported by evidence of
record.

i, Private ownership and management

The information contamed i this section s supported by evidence of

record

L



b. Adherence to “new urbanism” design principles
The information contained in this section is xupponud by evidence of
yie gt
€. Mixed income residents

The mformation contained in s section 13 suppurted by evidence of
reeord.
6. The Applicatious for Hope VI funding to create new
communities to replace Olhioview Aeres and the old
Groveton Village.
The information contained tn this seciton 15 supported by evidence of

crecord.

a. The highly competitive nature of the Hope V1
funding process.

The information contained in this section s supported by evidence of
record.

7. Ohioview Acres is demolished and a Hope ¥I Community
known as Pleasaot Ridge is created on the site of the
former property. :

The information contatned in this section is supperted by evidence of
record,

8. The former Qhioview Acres site was transformed into a
“Greenfield™ following the receipt of HUD approval for
the demolition of Ohioview Acres and thsposmon of the
site to a private developer.

Biack's Law Dictianary (8" ed. 2004) defines “greenfield sie” as:
1 Land that bas never been developed. ‘&uch tand 15 presumably
uncontaminated. CF BROWNPIELD SEVL. 20 Property acquired
gs ananvestnemt, esp. For establishing a new bust:xesx.

Complainants appear to be weing the term “greenfield™ tn sccordarce with the

fust detintbeon. I woy noevedence of record suggests that the condition of

6



Ohioview Acres ut‘{er cemolition of the existing hou‘sing‘ was equivalent to that
of land that bad hever peer developed. There s ample ﬁ\'idd‘ﬁ’:t‘,. however. that
the site meets the second defimition, in that 1t w.'z«;, acquired by privaie parties
as an tnvestment. ‘Tcslimuny of Cmnpluinw:ts‘ witness Ralph A Falbo
{herernafter “Falbo™), NT, pp. 11L1-112.

9. Stowe Towaship, Allegheny County, and Duyuesne Light
treated Pleasant Ridge as a new development.

: C,“(nnbluinunls make much of'thc, fzet that the words “New Business”
appear on Duquesne Light's design drawing for mstallation of uxidergrom‘zd
fac.frties at Ohtoview Acics. Complamants” Exhibit 13, Cumpla?nant& did not
’ﬂh(&blit\‘h the meanmg of the phrase “New Business” an the :record Hf they had -
Sautempted to, théy would have discovered that st as the pame of a Duqrucsénc
Light department, rather than a determination that ihelpmject‘ w;u;:_nr Wi nﬁt a

“new development.”

1. After the demolition of Ohioview Acres, Pleasant Ridge
was constructed with underground electric facilities.

Complainants cite Lines 17-22 nf”[‘r’anscrip‘l Page 153 in suﬁpmt of
certmn testimony by Patrick Gallagher (hereinafrer “Gallagher™) .'["hose lines,
however, contain a statement and a question by Complainants® counsel.
Gallagher's msnniouy that the utilities were 50 vears old and that their useful
Tife \\uf; nearing 1t enc appears on Page 152 Cowmplainan:s’ wording of this
:seun.un tmphies that (’J‘uilaghcr‘»s testimony coeneerned Duguesne Light's
overberd fucilittes. In fuct, said testimony occurred between testimony about
sewers and before testimony about gas lines. Gallagher does nol mention

Duquesue Lrght's cverbead facilittes until the toltowing page, noting valy that

-}




® Y
Duquesne Light's service came in i front of the elderly high-rise and that it
wus provided averlicad. N.T.. p. 153

Complamants’ dis‘cnﬁsitm of Duguesne Light’s charges for refocation of
facilities at Ohioview Acres 15 just one more example of the way Complainants
have misstated the evidence throughout their brief  Reading the firal two
paragraphs on Page 13 of C‘mnplu‘mams‘k’bricf“ feads to an inference that
Duquesne Light mutially provided an mflated estimate, then cut 1t by more than
half vather thao prm‘tdz: 4 breaxdown of the costs involved. No evidence of |
record supports this inference. Gallagher tesuified that the initial estimate was
over $700,000 and that he requested a breakdown. When asked if hc gver
received a breakdown, he iestili::d. "N’m a deteiled breakdown rem an
engineening standpormt that we could substartiate and review with our client,
no.". The inescapable conclusion is that he did recerve a tess detailed
breakdown  When asked about the cost being towered. Gallagher :esl‘med that
the design team met with Duyuesne Light emplovee John Khalil, who was very
helpful i teying 1o lower the costs, apparently through design changes. For
example, Gallagher testified that keeping vverhead facilities (n the pmlfou of
Chioview Acres near the high rise led to a revised cost estimate. N, T, pp.
| td8-149, 155, 1065, Ttshould be noted that the original plan shaws
undrrgroand lacihitres o front of’:hc hgh-rise Testimony of Gallagher, N T.,
o430 This s stgnificant because, of Complamant Ohtoview had actually
belhieved ttself required to mstull undergroand facilities by Doqguesne Light
Tarift Rule 132 10 would pot have altered the plan to save money by keeping

some overhead faclites.
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Complainants® witness Gallagher testified that the Duquesne Light's
existing overhead facilites cmﬂd not remuin 1 place o Ohioview because the
stte was redesigned NT [ po 1450 He further testified that some of the
existing poles in Groveton Village could not have remained 1n plate because
the sireets were widened. NT (po 151 Inoother words, Complamants’ projects
required the retocation of Duquesne Light's existing facihities although, as
G:ﬂ(aghcr l’ﬁxrthcr testified. Oloview could have been served through overhead
f}xmini’e?, N.T ., p. 159

Coemplainants assert that teconstructeen led to separately-metered
customets, rather than one bilhing respousible governmental enu’yty‘. asaf thy
owere ;n.fz advantage to Puquesne Light  No evidence of record, however,
sugpests that it s

11.  The construction of the “new” Groveton Village.

Complatnants assert that Duquesne Light h:-td‘pre\'im;si}’ billed the
Allegheny County Housing Authurity for service to 100 housing units. It is not
clear why Complainants present the fact that Duquesne Light must now
indevidually bl 69cnd'~usm housing umits instead as if this were an advantage
to Duguesne Light. No evidence of record indicates that 1t is.

12. Robinson Township treated Groveton Village as a “new™
development.

The information contanued o ths section s supported by evidence of
record,
13, The developer excavated and backfilled the trenches for
the underground lines and provided conduit to Duguesne
Light, :

The mformation contamed in this section s supparted by evidence of

tevord. However. 1 shoule be noted that Duguesne Light's Taoff Rule 13}

)




Crequires contractors to install the necessary facility to receive electric supply
bres at therr own expense. See Exlubit 4 to Complamants’ Exhibit 4.

i, RELIEF REQUESTED

As discussed more fully abmc and below, as well as in Duguesne
Light's Maon Briet, Complamants were properly ;Uhmgcd for the relocation of
l‘»’;,mhtif:n i there projects. [t would therefore be inappropriate to require
Duguesne Light to refund the moneys puid  Further, Complainants havé

oftercd no support for their request for mtecest, costs, or attorneys’ fees.

IV, SUMMARY OF THE ARGUMENT

Cmnptaiﬁantx asserf that, because ownership changed and Cfc)mplamams
c.eared the sites prior to reconstruction, both Dhioviefw Acres and Groveton
Village became indistinguizhable from “commumuties built on former
farmland.” This 1s not the case. As nméd abové and below, and in Duquesne
Light's ‘Mam Br’fﬁf, Complamnants® projects for both cormmunities rvolved the
demoiition of housing umts and removal ol existing infrastruc’turc, immediately:
followed by the building of bousing units and the instaliation of inf'r.lstructure.
Mere demolition or change wm ownership s not sufficient to bring a project into
the pm’vie\s; of Duquesne Light's Tariff R”u’Ic 13.2. It was not necessary for
I)uqxie&nn Light to extend its distribution hines to serve the sites because th was
already serving the sites f.‘umplama.nts‘ position, if adopted by the
Commission, would require ity ratepayers 1o bear the cost {H‘Hz,my
uvxmer}_gmumi service instaliation tor zicw owners who Q;hog:%t': to demolish
existiny residential structures and replace ‘hem with other residential

structw es. This would place an unreasonable burden upon utility ratepayers,

10




and unreasonably snift the costs of underground installation from contractors

who are tnoa position to profit from the change from overhead 1o underground

V. ARGUMENT

A Burden of Proof

Complainants correctly explain their burden of proof However, they
irvorrectly imterpret Duquesne Light's decision et to offer further evidence at
the close of Complamants’ case. As cun be clearly seen by the foregomg
sectien of this Reply Brief and by {)uqucsm‘: Light's Main Briuf, Complainants
oftered more than sufficient evidence to support Duquesne Light's position.
To avoud wasting the time of the Administralive Law fudge' and the parties by
preseuting redundant testunony and evidence, Duguesne Light chose not wo
offer additonal ¢vidence beyond estublishing 1ts base position.  Duquesne
Light's position has been clear throughout this proceeding: Comploinants’
projects do not fall within the definttion of “development”™ under yts Tariff
Rule 13.2 because neither project necessitated Duquesne Light extending its
existing distribution lines. Nothing presented :it hearing established a prima
fecre case that either project required extension of Duquesne Light‘s facilities.
I 1ts attempt to build a4 case, Complainants chose instead {o focus,on public
policy ;znﬂ percerved aestheties 1ssues, nerther o t‘@vhach 15 controlhing.

B.  Construction of Tariff provisions,

Complainants begin this section by citing appropriate avthority for the
proposittons that: (1) provizrons of a Commission-appraved taritf have the
Force of taw and are binding on both the uwtility and its customers, and (2} taritf

provisions approved by the Commission are prona fasre reasonable

1
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(Iomplaizmnts then depart rationality by asserting a conlrict Faw
presumption ~ that ambiguibies in a tart ff must be resoived against its author.
(;Tmméhmmnss appareatiy intend to mean that Duquesne Light's Tariff Rule 13.2
I8 anibiguous and should therefore be construed against Duquesne Light
Nothing the record, however, suggests tha: Taoff Rule }‘3‘2 1s ambiguous.
Qo the contrary, 1t s clear on its face. Further, as nated in D‘uqthe:,ne: Light's
Mam Breef. Tariff Rule 13.2 was not dratted by Duquesne Light  ft was
dralted by the Commission itself Sce [')uduesne Light Main Brief. p. 7:
Comnmissron Regulation 57 81, 62 P;x’ Code §5’?.8}, A plaimn reading of this
section of Complainants™ Brief supports the sbsurd concluston that the
definition of “Devélopmen’(“ must be construed agatnst the Commission tiself?

Complamants eod this absurd assertion with a citatron to Kenowicz v.
PPL Electric Utilities Corp , 2005 Pa PUC Lexis 43 (April 20, 2005). That
case, an Oprmon and Order adopted st Public Mecting on Ociaber 27, 2005,
and entered November 1, 2905, at PUC Docket No (C-20043015, cmiccrns the
exmﬂs'cubi}ity of PPL’s restdential rate to appuorienant detached buildings.
There is no discus’.sion tn Karowicz of construing an ambiguous tariff term
bgaimt its maker The Commission noted no ambiguous term in PPL's tarff
provision. Instead, the Commission’s determination turned on the plain
nieanmyg of the word “appurtenant.”

Similarly, determunation of the present case must turn upon the plain
mean:ng of the word “extend.” whieh will be discussed below.

C. History of PUC Repulations Concerning Pavment for the
Installation of Underground FEleetric Facilities,

As Complainants note, on July 8, 1970, the Comaussion adopted an

Order at Invest gative Docket Ne. 99 convervieg the feastbibiny of iostaliing
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electrie distribution Irnes underground  Smd Order was sub;equently published
in the Pennsylvania Bulletin, Vol. 7. No. 19, March 3, i‘)"]f". pp. 577-580. That
COrder contaived a definition of “Development” that ends with the phrase.
“npecessitates extending the utility’s existing dism{m(mh lines ™

Comnfainants seek to impuose the cost of underground servage msml‘!azimi
i thetr developments upon Dhquesnc Light. However, as the Commission
't}()i@d in Santo Calantoni v. Peunsylvanie Powcer and Light Company,
Additional Compiananes. Franklin Towne Re’m’zy. Ine. et al . Additional
Re.t:pmzde/‘zl,s‘; Belt Telephone Company of Peunsylvania and Duguesne Light
Company, Opinion and Order adopted at Pubue Meeting held August 21, 1956
and eritcrctl August 27 1986, Docket Nos. C-7R1I00568 and C-780603& 1

No parties deny that ene of the primary purposes of

promulgating clectric and telephone undergrounding regulations

wus to place the cast responsibilities for the uncergrounding

ditferential upon the developer or homeowners, not the atility

customers.
Calantont is specific to treaching costs. However, as the Supecior Court
determined 1n Ca{w:i&l Products Company v. Pennsylvania Public Uuliny
Commission, 188 Pa. Supertor Court 163, 146 A.2d 657 (1958), a uvrlity may
require contribution when the benefits of a proposed improvement accrued
primarily to a particular customer. In the present case, the relocation of
existing utibity distribution facilities acerued to the benefir of Complainants.

v §~;leas:mt Ridge and Groveton Villape do not satisfv the

definition of New Residentinl Development Under Duguesne
Light Tariff 13.2.A,

Complainants assect that Pleasart Ridge and Groveton Village are “new

a

restdential develtopments™ withm the meaning of Duguesne Light Tanff Rule

132 Yeino evidence of record indicates that cather Complainant believed
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ttself required 1o install underground fac:litien because of that Rule. On the
contrary, the decision to install underground 'rz}(:lfifxe:; was apparentiy a
‘business decision Falbo speaks of “massaging™ the site, asserting that, {rom
an nvestment perspective, 1t would be almost nhpo;sible to accept the utilities
that were thére. N.T., po 117, Gallagher opines that overhead i'am{m’szs would

have been “hideously ugly.™ N.T., p 159 Neither assert that undergroundiag

&.vas'r‘cquired by Duquesne Light’s Tarifl Rule 13 2.

As noted above, thys case turns upon the definition of the word “extend.”
The American Heritage Dictionary, 3 Editien, defines “extend” as follows:

I To ‘stre{c’h, spread, or enlarge to greater length, area, or scope:

expand. .2 To exert vigorously or to full capacity. 3. To otter,

wader, extend credit, ‘
Case law clearly utilizes the first definttion of “extend.” Thus, in Lyuch v
Pennsylvanma Public Utility Commission, 394 A.2d 816, 140 Pa. Cmwlth, 399
{‘1 Y91), appeal denied 605 A 2d 335, 5329 Pa. 670, the (,Zomn‘mxmfealth Court
exannned the extension of « water main which. ixz’lhat case, m\'cxlvéd the
mstatiation of facilities 1o provide water service to a previously unimproved
fot |

In Pupmvsky v Pennsylvania Public Utility Commission, 910 A 2d 38,
__Pa ‘_k_" {2006), the "extension™ under consrdetation by the Pennsylvanta
Supxcmé Court involved the stallation of approximately 19 miles of water
mam to provide service o the resigents of Hickory m Mount Pleasant
'I‘o&nship, Washington County, why lacked a public water supbl}a

Thkt Commission histed possible hine extenston options o provide service

teoa residence that had not previcusly received electnie servive in Dan Werr v

PPL Eleerrie Unihities Corporation, Peansylvaric Licctric Company amid Valley
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Kural Electric Cooperative, Inc., C-20054282. Opinion aond Order adopted at
P’uhl;c Meeting held December 15, 2005 and entered December 19, 2005
I Pleasant Ridge and Groveton Village did not necessitate
“extending Duquesne Light's existing distribution
lines.”

Complainants contend that, because they had cansed existing mcrh&ad
facilities (o be removed before underground tacilities were installed, Duquesne
Lu.;ht had to “extend” 1its facilities to previde service (o Complainants®
projects. At first blush, chi$ contention wauld seem to be in keeping with the
 Commission’s definttion of “Line extension™ in rts Regulation 57 .2, 52 Pa
Code 8572,

Lne extension-An addition to the public utility electric supply

line necessary to serve the premuses of a4 customer which addition

15 50 located that o cannot be supplicd by meanys of a service line

from the existing electric supply hine

}"fexv;:x;er‘, as noted anove, the only reason that there were no e,\zsling
supply hines v place 1s becanse Complainants had required !h%m.: existing
supply lines to be removed.  Falbo testificd that Complamant Groveton paid 10
remove the existing everhead facilities through its development budget. (N.T.,
pb. T8} Simitarly, Complainant Ohioview paid to remove the existing
uverhead facilities through its development budget. [N T, p. 121] |
Complainants” pesition 1s therefere reminiscent of the story of the man who,
white on triad for murdering his parents, demanded mercy because he was an
érphnn;

Ruther than being necessary for Duquesne Light to extend 113 supply

hines to provide service to the reconstructed Ohioview Acres or Groveton

Vittage, Complainamts® projeets required Duquesne Light to relovate its supply
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ltnes by removing the overhead lines and replacing them wath ;mdergmund
fines at a defferent tocation.  The same geégrz:pi;ac arew continued to be senved.

Complainants’ reliance upon cases dt?(‘i(ikid nu(ﬁ:r zczm;.g Jaw and
gasements is misplaced.  None of the cases cited concern the extenston of
utthity distnibution Hnesu

Stmitarly, Complainants muke a public rgml'itry argument in favor of
attordable housing developments, they do not explain why Duquesne L&ght's
customers should be foreed (o bear a part of the cost of building such prajects
rather thaa the contractors who stand 1o e l'munﬁal gam trum the projects.
This .5 particularly true because nu evidence of record indicates that etther
Complainant was rcquxrcd to rebuiid the existing ressdential communities.
They chose to do 50 for financial reasons. See testimony of Falbo, N.T | p
H(;: As noted by the Board of Commissioners of Robinson 'I"ow'uship, ’
Allegheny County, PA i its deciston wn [n re The Marter of Groveran Village,
Application for Subdivision, Site Plan and Land Development Approval,
Compluinant’s Exhibat 22¢

Groveton Housing Partnership, L P made a voluntary
decision to propose demolition of the existing project. [af p. 2]

It s clear that Complamants put a great deal of thought and effort into
the finavces mvolved i both projcéts, Jee Complatnants” Extubits 25
and 26, They hud ampi’e oppottunity to provide for the cost :ui’
relocating Duquaesne Light's distribution facihties No evidence of
record indicates that they failed to obtai:} sufficrent pubitc and p%iv:: C
funding to meet these reasonable c‘os.t:‘; which have, wn fact, been paid.

Complumnants Exinbuts 1, 2, 3, and 4.

in




E. lhe presence of yverhead supph lines on the old Groveton _and

Ohioview sites justifies an exemption from the undergrounding

requirement under Tariff Rule 13.2,

Complamants cite 66 Pa Code §57 83 as requiring ﬁﬂn electric facriities
it‘x new resudential v(tcvclupmcm; be instaled underground. Complainants
apparentiy intend to crte 52 Pa Code §537.83, since the Pennsylvania Code has
oo Title 06, Complainants then go on o once sgain misslate Duguesne Light’s
postion. As noted above, no evidence of record supports Compiamants’
uxﬁz‘:mdn that Duquesne Light wants to create arf exceplion tbs the
undergrounding rcquirement‘ tf a site ever had existing overhead facihities. On
the contrary, Duquesne Light is ﬂttumptihg to ct‘:mpf;v with both Commission
Kegulations and its own ‘Farif‘f by following the plam meaning of their
Provisions. |

Complainants’ reliance upon Ke Thomas Rue. .lm»"evst'igation Do'c:lgct No.
V9-76-Sub 2, 50 Pa. PUC 542 (1977). s smnl{xﬂy misplaced. Iﬁ Rue, a
developer sought exemplion from the undergrounding requurmmml for his Vista

Estates project on three bases.
| (1) Vista Estates 15 a vacation resort development. {(2) a home in

Vista Estates currently is betng served by an overhead line, and

(3) Mr. Rue does not have the funds necessary to pay the cost of

matalimg clectric distribution facilities undcrgmmtd‘

Complainants focus on the fact that a single home in the
t!cvélﬁ»pment was berng served by a 2000 -foot tang service ling, noting
that te Commisson ;m‘xcimle’d that “the presence of a sugle averhead
service line dues not present a compellug reason to deviate from gur
undergrounding rule ™

However Rueo oy which thiere was a single service Hnel is :lc:n‘l‘_;

distinguishable from the present case. o wiatch there were maltiple

~2




existing supply lines on the property. As noted above, the definition of
“Lwe extension” v Comnission Regulation 37.2, 82 Pa, Code §57 2.

reads:

- Lne extension-——An addition to the public utility electrie supply
dine necessary o serve the premises of a customer which addition
15 30 located thay vt cannot be supplied by means of a service line
from the existing electric supply Line.

There 15 a clear distinction between service lines and supp.y haes, which the
Comnussion also define in Regularion §7.2, 52 Pa Code $57.2:

Eleceric supply Tine—The wires or cables, with the
HEecessury supporting or contamning structures and appurtenances,
used in connection with an ¢verhead or underground system of a
public utility, providing electric power, located on a pubhic
highway or uttlity right-of-way and usec to transmit or distribute
electric energy. o

Service Hine—the wires or cables and appurtenances which
connect the clectric supply hine of the public wtthity with the
customer’s installation and which comply with either of the
following:

(i} [l overbead-open-wire or cable-construction, the span,
normally 100 feel, extending to a suitabie support provided by the
custamer, : '

- {s1) I the electric supply line is of underground
construction, the underground facilities extending to but not
exceeding 1 inches mnside the property line of the customer.

The Commonwealth Court offered simplified definitions in Kessman
CDesclopment Company v. Ped. P UC., 694 A2d 1147 (Pa. Cmwlth., 1997).

A service hine ts that line extension that exists between a supply
line and a customer’s individual facilities which include all
cquipment and materials on the customer’s individual premises
that facilitate the recerving and consumpuon of electrical energy
through the premises for all consumers of electrical energy on
those premises. Thcerefore, o supply hoe, by delinition, never
connects to buddings, structures, or facilities that use or
otherwise consume electrical energy; only service lines perform
such a funcnon. [ar pp. 1150-1151}
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A s;ni‘g;{:,?.OQUﬁf”om fong service line could not, by definttion, serve Rue's
entire 160-acre, L15-Jot development. Provision of service to Vista Estales
required the extension of the utility’s s;upplf limes. This case is clearly
distingumishable from the situation at Ohioview and Groveton, where Duquesne
Light had ﬁxiqtking supply ltnes in place, but was instructed by Complainants to
remove those cxisting facilities and replace th‘cm with 6ther distribution
faéihtws in order to provide service to the same geographic area.
Couclusidn

For the reasons sei forth above, Duquesne Light properly required
Complainants to bear the cost of relocating its existing distribution facilities at
Ohioview Acres and Groveton Village.

Respecttfully submitted

/
Regina M. Sestak
Attorney for Respondent
Duquesne Light Company
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