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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA. 17105-3265
Public Meeting held December 4, 2008

Comnﬁssidners Present:

James H. Cawfey, Chairman

Tyrone J. Christy, Vice Chairman

Robert F. Powelson

Kim Pizzingrilli

Wayne E. Gardner
Ohioview Infrastructure, Inc. C-20066233

vV,

Duquesne Light Company

Groveton Housing Partnership, L.P. B C-20066236
v,

Duquesne Light Company

OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for
consideration and disposition are the Exceptions of Ohioview Infrastructure, Inc.
(“Ohioview”) and Groveton Housing Partnership (“Groveton™) (jointly referred to as
“Complainants”) filed May 24, 2007, to the Initial Decision (L.D.) of Administrative Law




Judge (ALJ) Michael A. Nemec, which was issued on April 27, 2007,‘ Dugquesne Light
Company {(“Duquesne Light”) filed Reply Exceptions on June 5, 2007.!

History of the Proceeding

Ohioview and Groveton filed consolidated formal complaints (Complaints)
on April 10, 2006. The Ohioview Complaint concerns an affordable housing
development known as “Pleasant Ridge,” which was constructed between 2003 and 2006.
The Groveton Complaint concerns an affordable housing development known as
“Groveton Village,” which was constructed between 2002 and 2004. The Complainants
request a declaration from the Commission that Pleasant Ridge and Groveton Village
qtiaiif‘y as New Residential Developments under Duquesne Light’s Tariff Rule 13.2.

Each Complainant seeks the refund of the money that was spent by the Complainants to

install the underground facilities at Pleasant Ridge and Groveton Village. 1.D. at 1.

On May 15, 2006, Duquesne Light filed Answers to the Complaints. On
July 20, 2006, a Prehearing Conference was held in P’ittsbufgh. A hearing was held on
January 9, 2007, which was attended by the parties. The record contained twenty-six
Complainant exhibits and four Respondent exhibits. On February 9, 2007, the record was
closed. The ALJ recommended that the Complaints be dismissed for failure to carry the
burden of proof. L.D. at 2. |

The Complainants are seeking that the Commission direct Duquesne Light
to refund monies paid to Duquesne Light for design, equipment and installation of

electrical distribution systems for the Ohioview and Groveton housing projects. The total

: The Housing Alliance of Pennsylvania and 10,000 Friends of Pennsylvania

also filed Exceptions, however, since these Exceptions were filed on June 30, 2008, and
July 17, 2008, respectively, they will not be considered in our decision as they were
untimely filed. '




requested is $371,006.78, plus interest, costs and attorney fees. Complainants cited
Section 1312 of the Public Utility Code (Code), 66 Pa. C.S. § 1312, as authority for their
request. The ALJ pointed out that Section 1312 does provide for the payment of interest
as part of a refund; however, attorney fees and costs are imposed by the Commission only
 if the Commission orders a refund that is not made within a year of the order. Section
1312(a)(b) of the Code, 66 Pa. C.S. § 1312(a)(b). 1.D. at 4.

Duquesne Light argued that its Tariff Rule 13.2 does not apply and stated
that it only applies if the provided service necessitates extending Duquesne Light’s
existing distribution lines. Duquesne Light submitted that both projects were built on
sites that had existing overhead distribution infrastructure servicing residential dwellings
and the existing infrastructure was relocated at Complainants’ request and replaced with
underground infrastructure. Duquesne argued that Complainants were properly required
to bear the costs in accordance with Tariff Rule 9.B, which is now Rule 13.1A.B.
Duquesne Light M.B. at 5-6; [.D. at 5. Duquesne Light relied on the following language
found in Rule 13.2 titled, “Underground Electric Service in New Residential

Developments™

(3) Development — A planned project which is developed by
a developer/applicant for electric service set out in a recorded
plot plan of five or more adjoining unoccupied lots for the
construction of single-family residences, detached or
otherwise, or mobile homes and one or more five-apariment
house, all of which are intended for year-round occupancy, if
providing electric service to such project necessitates
extending the Company s existing distribution lines.
(emphasis supplied) (The language is similar with that found
in 52 Pa. Code § 57.81, “Definitions™.) '

Duquesne Light Exhibit R-3; Complainants Exhibit 1(A); LD. at 6.




Duquesne also contended that the Ohioview and Groveton projects are

governed by its (ariff provision found at Rule 13.1, Underground Distribution which

reads as follows:
13.1 Underground Distribution

(A) When the Company is required by government order or enters into
agreements with redevelopment authorities, a private real estate developer
or a group of customers to change its distribution supply lines from
overhead to underground, customers receiving or to receive electric service
at voltage of 600 volts or less from these supply lines shall provide at their
own expense the necessary facilities for receiving such underground
service. : , ;

Duquesne Light Exhibit R-3; 1.D. at 6.
Discussion

As a preliminary matter, we note that any issue or Exception that we do not
specitically address has been duly considered and will be denied without further
discussion. It is well settled that we are not required to consider, expressly or at length,
each contention or argument raised by the parties. Consolidated Rail Corporation v.
Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993).

As the proponent of a rule or order, the Complainant in this proceeding
bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a),
which provides that the party secking a rule or order from the Commission has the burden
of proof in that proceeding. It is axiomatic that “{a] litigant's burden of proof before
~ administrative tribunals s well as before most civil proceedings is saﬁsﬁed by
establishing a preponderance of evidence which is substantial and legally credible.”
Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990).




The ALJ made fourteen Findings'o’f Fact and reached three Conclusions of
Law. The Findings of Fact and Conclusions of Law are incorporated herein by reference
and are adopted without comment unless they are either expressly or by net:essary
implication rejected or modified by this Opinion and Order.

The Complainants argue that the ALJ erred in concluding that Tariff Rule
 13.2 does not apply to the Pleasant Ridge and Groveton Village developments. The
Complainants aver that the Pleasant Ridge and Groveton Village meet the definition of
development in Duqucsne Light’s Tariff Rule 13.2 because the projects were: (1)

| developed by a developer; (2) set out in “recorded plot plans of five or more adjoining
'unoccupieﬁd Jots;” (3) involve the development of single family residences, detached or
otherwise, or mobile homes; (4)involve “one or more five-unit apartment houses all of
which are intended for year-round occupance;” and (5) required the extension of
distribution lines to serve the new developments, which consisted of a radical
transformation of the sites, with new streets, newl y installed infrastructure, brand new
homes, and new homeowners. Complainants. Exc. No. I at 17-18. The Complainants
submit that there is no basis for the ALJ’s assertion that the “record is clear that both sites

could have been redeveloped and served from above-ground facilities.” Exc. No. 1 at 19,

The Complainants contend that the ALJ erred in éonsidering Rule 13.1(A).
The Complainants argue that Rule 13.1(A) governs the payment for lateral service lines
and associated facilities rather than the wholesale installation of distribution lines and

associated facilities that are at issue. Exc. No. 2 at 24-25.

The Complainants submit that the ALJ erred in concluding that the
developers chose to install underground electric lines, thereby improperly rejecting the

application of Rule 13.2. The Complainants argue that they had no choice and that they




had to be reconfigured in order to attract private investors and obtain HUD approval.
Exc. No. 3 at 26. |

The Complainants submit that the ALJ erred in his interpretation of Rule
13.2 in a manner that is unduly restrictive and discriminatory. The Complainants claim
that the ALJ ignared: (1) Executive Order No. 2004-9; (2) Commission rules requiring
\ underground electric lines in new residential developments; and (3) the discriminatory
effect of treating suburban greenfield developments differently than urban in-fill

af’ibrdable housing developments of the same size. Exc. No. 4 at 28.

In its Reply Exceptions, Duquesne Light argues that the ALJ properly
determined that both of Complainants’ projects were built on sites that had existing
overhead distribution infrastructure serving residential dwellings, which infrastructure
was relocated at Complainant’s request and replaced with underground infrastructure.
Duquesne Light contends that since it was not necessary to extend its existing distribution

lines to provide service, Tariff Rule 13.2 does not apply. R.Exc. at 13,

Duquesne Light avers that Pleasant Ridge and Groveton Village were not
mere relocations of facilities under Tariff Rule 9.B. It disagrees with the Compiainants’
assertion that since the buildings were leveled and the land lay vacént for an extended
period of time that the property was transtormed into a greenfield site. Duquesne Light
~ contends that there is no clear evidence that the Groveton site was vacant for an extended

period of time. R.Exc. at 14.

Duquesne Light submits that its right to charge Complainants for
installation of underground service is supported not only by its Tar;iflf Rule 13.1, but by its
Tariff Rules 7 and 9B, as weli, It contends that the issue in this case is whether or not the
Complainants’ projects meet the definition of “development” in Ducjuesne Light’s Tariff
Rule 13.2 or the Commission’s Regulation 57.81, R.Exc. at 17. |




| Dugquesne Light asserts that by defining “development” in the Commission
Regulation Section 57.81, 52 Pa. Code § 57.81 to include the phrase “if electnic service to
 the lots necessitates extending the utility’s existing distribution lines,” the Commission
Iimited the circumstarices under which a public utility would have to bear the cost of
installing underground service to those instances in which the utility’s revenue would
increase due to the extension of service to a previously unserved area. Duquesne Light
argues that there is no reason to believe that the Commission ever intended its
Investigative Order 99 or its Regulations at Section 57.81-57.88 to require utility
customers to bear the cost of installing underground service whénever a developer
chooses to demolish existing buildings and relocate existiﬁg overhead service to
underground. R.Exc.at21. |

We agree with the ALJ and Duquesne Light that that this case does not
involve an extension of Duquesne Light’s facilities and, therefore, Duquesne Light’s
Tariff Rule 13.2 does not apply in this case. We note that Duguesne Light’s Tariff Rule
13.2 applies only if providing service necessitates extending Duquesne Light's existing
distribution lines. Both of the Complainants’ deVeIOpments, Pleasant Ridge and -
Groveton Village, were built on sites that had existing overhead distribution infrastructure
serving residential dwellings. Clearly, the record indicates that both sites could have
beén redeveloped and served from above ground facilities. Instead, the developers chose
to build developments with underground facilities. The Complainants argument that they
should not be responsible ﬁnancilaH y because they had no choice and had to install
underground infrastructure in order to get HUD approval and to secure financingis a
weak argument at best. As pointed out by 'Duquesnc Light, the developers were not

forced to build these developments, these projects were undertaken for financial gain.

‘We also concur with the ALJ’s conclusion that the Complainants were not

required to install underground facilities by the Commission Regulation at 52 Pa. Code §



57.81. Like Duquesne Light's Tariff Rule 13.2, Commission Regulation 57.81 relies on
the definition of “development” and since neither of the Complainant’s projects met the
definition of “development” as it is defined in the Commission’s Regulation at Section
57.81, 52 Pa. Code § ‘57;81, Duquesne Light is not financially responsible for the |
Complainants’ decision to install underground facilities in its Pleasant Ridge and

Groveton Village projects.

Nothing in the Complainant’s Exceptions compels us to revise the ALJ’s
Initial Decision. We agree with the ALJ's recommendation that the Complainants failed
to carry their burden of showing that Duquesne Light violated the provisions of the
Public Utility Code, the Commission’s Regulations or any other order or law the
Commission is authorized to enfcsrce‘ Accordingly, we will deny the Complainant’s
Exceptions,

Conclusion

¥

Based upon the foregoing discussion, we shall deh’y the Complainants
Exceptions. As such, we shall adopt the ALJ's Initial Decision, which dismisses the
Complaints; THEREFORE,

IT IS ORDERED:
1. That the Exceptions of Ohioview Infrastructure, Inc. and Groveton

Housing Village Partnership to the Initial Decision of Administrative Law Judge Michael

A. Nemec are denied.




2. That the Initial Decision of Administrative Law Judge Michael A.

Nemec is adopted.

P 3. ‘That the Complaints of Ohioview Infrastructure, In¢. and Groveton

Housing Village Partnership are dismissed for the failure to satisfy their burden of proof.

4, That this proceeding be marked closed.

BY THE COMMISSION,

e

James J. McNulty
Secretary

(SEAL)
ORDER ADOPTED: December 4, 2008

ORDER ENTERED:  DEC 0 8 2008
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Chiet Clerk ;
Commumivnwealth Court of Pennsyvlvania

Room 624

Irvis Office Building

Harrisburg, PA 17120

Re:  Ohioview lnfrastructure Inc. v, Doquesne Light Company, C20066233
Grovelon Housing Partnership, LP v Doguesne Light Company, 20066236

Petition tor Review of Deeember 8. 2008 Order entered by the Peunsyvlvania

Pablic Utility Conimission

Dear Chief Clerk
I have enclosed for filing an original and one copy of a Petition for Review regarding the
abovesreferenced matter, along with our chieck in the amount uf $60.00 for the filing fee.

Also enclosed 1s a completed Certificate of Mailing, PS Form 3817,

I'bave also enclosed an extra copy of the Petition which 1 would reguest be time-date
stamped and returned to me in the enclosed, addressed, postage-paid envelope.

Thank you for your assistance
Very truly yvours,

AJ. Montgomery

DOCUMENT
FOLDER

DIM/
Enclosures
ce fwlenci.)
Pennsvivania Office of Attorney General o ~
Fetugh Dugquesae Light Compamy o =
; L T .o < = ‘
, : Pennsylvania Public Unlity Commission = .
B Agdeoia R . . . R Y .
e Clifford B. Levine, Esquire (wiu encl) Swo =M
Porgelen ?{q ;‘J (_g 9
- T * l?
WhESin 5;]‘ ; & - T "::'
f:x o8 S
23 ey o
i < -
> . &
o ™
Vel

hags Aved & Aty LLE

Lng O Livrdin

0T Spn Siraet. Yih Floos
g taaph FA D 1ARY
Gig BRE T8

a1g 3G G h e

95555 §



IN THE COMMC)NWEA LTH COURT OF PENNSYLVANIA

W e R

e P R et i i

OHIOVIEW INFRASTRUCTURE. INC.

Petitioner,

DUQUESNE LIGHT COMPANY
Respondent.

GROVETON HOUSING
PARTNERSHIP, LP,

Petitioner,
R,

DUQUESNE LIGHT COMPANY

Respodent

338

62 :014F 6~ NI 6002

PETITION FOR REVIEW OF OPINION AND ORDER ENTERED ON

DECEMBER 8. 2008 BY THE PUBLIC UTILITY COMMISSION

2 LAY B

Chrtord B. Levine
Pa LD #33507
Davic . Montgomery
Pa. LD #78574

THORP REED & aRMSTRONG, LLP
307 Grant Street, 14" Floor

 Pritsburgh. PA 15129-1425

412-394-2396

Attarneys tor Petinoners
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-
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INTHE COMMONWEALTH COURT OF PENNSYLVANIA

OHIOVIEW INFRASTRUCTURE, INC.,
Petitioner,
V.
DUQUESNE LIGHT COMPANY
Respondent.
GROVETON HOUSING
PARTNERSHIP, LP,
Petittoner.,
v ,
DLOQULESNE LIGHT COMPANY
Resporndent.

PETITION FOR REVIEYY OF OPINION AND ORDER ENTERED ON -
DECEMBER 8, 2008 BY THE PUBLIC UTILITY COMMISSION

Petitioners Ohioview Intrastructwe, Ine. and Groveton Housing Pactnership, LP.
hierehy vequest that thas Honorable Cours review the December 8, ’2i)‘t}s Order entered by the
Coupnonwealth of Pennsylvania Pubhe Undity Cmmuixmuﬁ (the “Comnussion’). Sea
Attachment A

STATEMENT OF JURISDICTION

! This Henorable Court has jurisdiction over this appeal pursuant 10 42 Pa. C.§
?:376;5 and Pennsylvania Rules of Appellate Procedure 1511, et seq.
PARTIES
2 Petittoner Ohtoview Infrastructure, Ine. (COhtoview Infrastracture™) is 4

corporation Jocated at 230 Wyonung Avenue, Kingston, Peansyvlvania, 18704,

LIS PRL TR )



9 | o
3. in 2003, Ohwoview Infrastructure was formed tor the purpose of constructing,
Pleasant Ridge 1 Stowe Township, I’cnnsylvénm
4. Groveton Housing Partnership, LP, ("Groveton Partnership™) 1s a partnership
lovated at 230 Wyoming Avenue, Kingstém Pennsylvania, 18704

Like Oboview Infrastructure. Groveton Partnership is a land developer and was

Ly

furmied for the purpose of developing vaetcm Village 1 Robwnson 1 c)wnshim Pcnnsyl ANt
6. The Respondent Duguesne Laght Company (“Duquesne Light™) 1s a pubhic atiliy
focated at 411 Seventh Avenue, Pittsburgh, Pennsylvania 13219 and is the electric utility with
the exciusive right o provide electuie service Lo Pleasant Ridgc and Groveton Village
7 In accordance with Pa R Apyp, Pra Rule I513{a), the Cmmﬁiss:inn is considered
1o be acdismterested pi\rty tor the purposes of this Pettion for Review.

DETERMINATION OF GOVERNMENT UNIT SOUGHT 1O BE REVIEWED

The Consolidated Complaints

[

5. Ohioview Infrastecore and Groveton Pactnershnp tiled consolidated Complaints
on Aprdl 16, 2006 with the Coranssion reguesting o declaraton that Pleasant Ridge and

Cinoveton Viliage quality as New Resrdential Developments under Duguesne Light Company's

Fanit Rule 132,

3 Pleasant Ridee and Groveton Village mct the defimtion ol New Residential
«I)c%:cln;nn\;m‘ 1 Daguesne Lignts Taritt Rule 13,2 because tae projects \x'cfc, (1) dcw.’npcd by
adoeveloper {23 set out in Crecoarded plot p~l:§nf« of five or more adjoining unoccupied lots]” (3)
mvolve thc development M single tamily residenees, detached or otherwise, or mobile homes:
(43 wvolve “onc or more five-unit apartment houses all of which are intended for year-round

veenpaey;” and (5 required the extension of distribution Tines to serve the new developments,

SEARINT SR &
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which consisted 6t a radical transtormation of the sites, with new sirects, newly instalied
iftastructure, brand new homes, and new homeowners

19, Puwsuant {o Section 1312 of the Pubhic Utthity Code (Codey, 66 Pa. C.S. § 1312,
cach Complaint sought « refund of money, totaling $371,006, 78, plus interest. paid tn.Duqucww
Livht for the imt%dlzntinn of underground electric fac:hties at Pleasant Ridge and Groveton
Village.

1l Rule 132 providéq that Duquesne is responsible for the costs of' installing
underground electrical fucilities in New Resudential Developments.

12 Duguesne Light filed its answers o the Complaitits on Mag 13, 20006 and joined

Complanants” request to consohidate these Complnts.

dhe ALJS'S Initial l)‘ccigiun and the Commission’s December 8, 2008 Opinion and Order
13, OnMay 42007 the ALY issued Jns Imital Decis.on with regaid to this matter,
disnusang these (Tmnphxin}# on the basis that the Complaunants alicgediy fwled 1w carry thawr
burden of prool. s
4 On May 2‘4, 2007, the Peationer Eled Exceptions to the AL s May 4, ?(5()7 Initeal
Peciston
15, On December 802008, the Commes<ion entered an Order and Opimon adopting

the AL May 4, 2007 Tonaad Deaision.

GENERAL STATEMENT OF THE OBJECTIONS

1o The Commussion lucked a substantizl basis for s findings of fact and conclusions

of law 1 tts December &, 2008 Opimon and Order.
17, The Commmission erred in concluding that Pleasant Ridge and Groveton Village

did not quahily as New Restdential Developments under Rule 13.2.

HLEIRTHA I



18 The Commussion erred in concluding that Pleasant Ridge and Groveton Villuge
couhd h:z‘»:;c been redeveloped and served trom the previously existing above-ground distribution
hines.

19 The Commission erred in faihing to consider that tﬁc I;}cnsam Ridge and Groveton
Village developments involved separate and distinet ownership from the m&ncrship of the
previousiy existing developments on those sites and had been subdvided, with new mmy
asenents and street patterns. |

S 200 The Commission erred in considenng the federal criteria associated with
redevelopnient projects that required underground distribution facihties and reorganization off
towls.

21 The Commussion erred i concluding that sunply because some tinancial
muu\?mmn eusted on the part of the developers to undertuke the Pleasant Rudge and Groveton
Villuge projects, such motvation operated s o bar fom qualtfving as New Rt‘;z«'idmuiuf
I)wﬂijpmcmr; under Rule 15,2

22 The Commission erred meconcluding, that the Pleasant Ridge mnd Groveton
Vittuge reswdental aevetopments did net meet the detintion of “developmient” under either Rule
§3.2 o Commusston Regulation § 57 81, 52 Pa. Code § 3781

23 The Conmussion eered momterprening Rule 132wy aomannes that is unduly
rc:«t‘mﬁﬁzc and diserznunatory end 1gnored: (1) Laccutive Ouder No 2{)(;4,.1,‘ (2) Commission
rules requinng anderground electric lines mnew residential developments, and (3) the
discrinunatory etfect of treatig suburban greentield developments ditferentiy than urban m-ill

aflordable housing developments of the same size.

RED AT I



24 The Commusston erred 1 concluding that Pleasant Ridge and Groveton Village
yere mere relocations of facilittes under Tariff Rule 9 B,

25, The Conpmission erred 1o concludmg that thé Pleasant Rudge and Groveton
f)(;\*{.‘lupmcm:s did not involve an extension of Duquesne Light's 'f'e’icilmc.\z

26 - The Commussion erred in concluding that Taritff Rule 13 2 does not apply to the
Pleasant Ridge and Groveton V i}vlzzgc dcvch;pmenls.

27, Tne Commission facked substantal evidence 1n concluding that the “record is

clear %lm‘f hoth sites could have been redeveloped and served from above-ground factlities.”

28, The Commussion erred u considening Rule 13.1(A) because Rule 13 1A ) governs
the payment for lateral service lines and u‘s;snc;;lin*d fac:lities rather than the wholesale
mnstattation of distnbution ines and :NL\;(wmlud facilittes that are a 1ssue

20 The Commssion lacked cabstantial evidence in c%gvnclm!mg that the dcvc!nﬁus
chose b instail wderground elecne Tmes, thereby mproperly rejecung the cpplication of Rule

Pa2
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STATEMENT OF THE RELIEF SOUGHT
WHEREFORE, Pettioners, Ohioview Infrastructure, Ine. and (,’i\’rosfeton Hvuu:aing
Partnershup, L P, respectfully request that thus Court reverse the December 8, 2008 Order and
Cpinion and dieet Respondent, Duguesne Light Company. to refund the $371,006.78, plus
interest, paid for the sustallation of underground electrie unlities, and order any other mlci that

the Court deetns appropriate.

Dated: January 7. 2009
Respectfully submutted,

IH()RI" REED & ARMSTRONG. L

oy COglnt 3 Q&W

thhud B! Levine
Pa LD #3547
David J. Montgomery
Pa LD #78574

THORDP REED & ARMSTRONG, LLP
301 Grart Steet, 14 Floer

Prisburgh, PAC 13120-1425

4122344 2306

Altornevs o Petitioners
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PENNSYIL.VANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA. 17105-3265
Public Meeting held December 4, 2008
Commissioners Present:
James H. Cawley, Chairman
Tyrone L. Christy, Vice Chairman
Robert F. Powelson
Kim Pizzingrilli
Wayne E. Gardner
~ Ohioview Infrastructure, Inc. , . - C-20066233

V.

Duquesne Light Company

Groveton Housing Partnership, L.P. C-20066236
V.

- Duguesne Light Company

~ OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for
consideration and disposition are the Exceptions of Ohioview Infrastructure, Inc.
(“Ohioview™) and Groveton Housing Partnership (“Groveton™) (jointly referred to as
“Complainants™) filed May 24, 2007, to the I;ﬁtial Decision (1.D.) of Administrative Law




Judge (ALJ) Michael A. Nemec, which was issued on April 27, 2007, Duquesae Light
Company (“Duquesne Light”) filed Reply Fxceptions on June 5, 2007."

History of the Proceeding

Ohioview and Groveton filed consolidateci formal complaints (Complaints)
“on April 10, 2006. The Ohioview Complaint concerns an affordable housing
development known as “Pleasant Ridge,” which was constructed between 2003 and 2006
The Groveton Complaint concerns an affordable housing development known as
“Groveton Village,” which was constructed between 2002 and 2004. The Complainants
- request a declaration from the Commission that Pleasant Ridge and Groveton Village
quality as New Residential Developments under Duquesne Light’s Tariff Rule 13.2,
Fach Complainant seeks the refund of the money that was spent by the Complainants to

mstall the underground facilities at Pleasant Ridge and Groveton Village. 1.D. at 1.

On May 15, 2006, Duquesne Light filed Answers to the Complaints. On
huly 20, 2006, a Prehearing Conference was held in Pittsburgh. A hearing was held on
January 9, 2()(.17& which was attended by the parties. The record contained twenty-six
Complainant exhibits and four Respondent exhibits. On February 9, 2007, the record was
closed. The ALJ recommended that the Complaints be dismissed for failure to carry the

butden of proof. 1D, at 2.

The Complainants are seeking that the Commission direct Duquesne Light
to refund monies paid to Duquesne Laght for design, equipment and installation of

electrical distribution systems for the Ohioview and Groveton housing projects. The total

! The Housing Alliance of Pennsylvania and 10,000 Friends of Pennsylvania
also filed Exceptions, however, since these Exceptions were filed on June 30, 2008, and
July 17, 2008, respectively, they will not be considered in our decision as they were
untimely filed.

o



@ | ®
fequested is $37 1,006.78, plus interest, costs and attomey fees. Complainants cited
Section 1312 of the Public Utility Code (Code), 66 Pa. C.S. § 1312, as authority for their
request. The ALJ pointed out that Section 1312 does provide for the payment of interest
as part of a refund; however, attorney fees and costs are imposéd by the Commission only
if the Commission orders a refund that is not made within a year of the order. Section
1312(a)(b) of the Code, 66 Pa. C.S. § 1312(a)(b). LD.at4. |

Duquesne Light argued that its Tariff Rule 13.2 does not apply and stated
that it only applies if the provided service necessitates extending Duquesne Light’s
existing distribution lines. Duquesne Light submitted that both projects were built on
sites that had existing overhead distribution infrastructure servicing resideatial dwellings
and the elXistix'xg infrastructure was relocated at Complainants’ reque‘st and replaced with
Unde:rgmuhﬂ infrastructure. Duquesne argued that Complainants were properly required
to bear the costs in accordance with Tariff Rule 9.B, which is now Rule 13.1A.B.
Duquesne Light M.B. at 5-6; LD, at 5. Duquesne Light relied on the f‘o‘élowing language
found in Rule 13.2 titled, “Underground Electric Service in New Residential

Developments™

{3) Development — A planned project which is developed by
a developer/applicant tor electric service set out in a recorded
plot plan of five or more adjeining unoccupied lots for the
construction of single-famaly residences, detached or
otherwise, or mobile honies and one or more five-apartiment

- house, all of which are intended for year-round occupancy, if
providing electric service to such project necessitutes
extending the Company's existing distribution lines.
(emphasis supplied) (The language is similar with that found
in 52 Pa. Code § 57.81, “Definitions”.)

Duquesne Light Exhibit R-3; Complainants Exhibit 1{A); I.D. at 6.




Duquesne also contended that the Ohioview and Groveton projects are
~ governed by its tariff provision found at Rule 13.1, Underground Distribution which

reads as follows:
13.1 Underground Distribution

(A) When the Company is required by government order or enters nto
agreements with redevelopment authorities, a private real estate developer
or a group of customers to change its distribution supply lines from
overhead to underground, customers receiving or to receive electric service
at voltage of 600 volts or less from these supply lines shall provide at their
own expense the necessary facilities for receiving such underground
SCrvige.

Duquesne Light Exhibit R-3; [.D. at 6.
Discussion

As a preliminary matter, we note that any issue or Exception that we do not
specifically address has been duly considered and will be denied without further
discusston. It is well settled that we are not rcquired to consider, expressly or at length,
each contention or argument raised by the parties. Consolidated Rail Corporation v.
Pemisy[vania Public Unlity Commission, 625 A.2d 741 {(Pa. Cmwlth. 1993).

As the proponent of a rule or order, the Complainant it this proceeding
bears the burden of proof pursuant to Section 332(a) of the Code. 66 Pa. C.S. § 332(a),
which provides that the party seeking a rule or order from the Commission has the burden
of proof in that proceeding. It is axiomatic that “{a] litigant’s burden of proof before
administrative tribunals as well as before most civil proceedings is satistied by
establishing a preponderance of evidence which is substantial and legally credible.”
Samuel J Lansberry, Inc. v. Pa PUC, 578 A 2d 600 (Pa. Cmwlth. 1990).



The ALJ made fourteen Findings of Fact and reached three Conclusions of
Law. The Findings of Fact and Conclusions of Law are incorporated herein by reference
and are adopted without comment unless they are either expressly or by necessary

mmplication rejected or modified by this Opinion and Order.

The Complainants argue that the ALJ erred in concluding that Tariff Rule
13.2 does not apply to the Pleasant Ridge and Groveton Village developments. The
Complaiuants aver that the Pleasant Ridge and Groveton Village meet the definition of
development in Duquesne Light’s Tariff Rule 13.2 because the projects were: (1)
“developed by a developer; (2) set out in “recorded plot plans of five or more adjoining
| unoccupied lots;” (3) involve the development of single family residences, detached or
otherwise, or mobile homes; (4)involve “one or more five-unit apartment houses all of
which are intended for year-round occupance;” and (5) \required the extension of
distribution lines to serve the new developments, which consisted of a radical
transformstion of the sites, with new streets, newly ihstzﬂled infrastructure, brand new
homes, and new homeowners. Complainants. Exc. No. 1 at 17-18. The Complainants
~submit that there is no basis for the ALJ’s assertion that the “’rccord is clear that both sites

could have been redeveloped and served from above-ground facilities.” Exc. No. I at 19,

~ The Complainants contend that the ALJ erred in considering Rule 13.1(A).
‘The Complainants argue that Rule 13.1(A) governs the payment for lateral service lines
and associated facilities rather than the wholesale installation of distribution lines and

associafed facilities that are at issue. Exc. No. 2 at 24-25.

The Complainants submit that the ALJ erred in concluding that the
developers chose to install underground electric lines, thereby improperly rejecting the

application of Rule 13.2. The‘Complainants argue that they had no choice and that they

Ly



‘had to be reconfigured in order to attract private investors and obtain HUD approval.
Exe. No. 3 at 26. '

Thc Complainants submit that the ALJ erred in his interpretation of Rule
13. 2 in a manner that is unduly restrictive and discriminatory. The Complainants claim
that the ALJ ignored: (1) Executive Order NQ 2004-9; (2) Commission rules requiring
underground electric lines in new residential developments; and {3) the discriminatory
effect of treating suburban greenfield developments differently than urban in-fill

affordable housing developments of the same size. Exc. No. 4 at 28.

In its Reply Exceptions, Duquesne Light argues that the ALJ properly
determined that both of Complainants’ projects were built on sites that had existing
overhead distribution infrastructure serving residential dwellings, which infrastructure

“was relocated at Complainant’s request and replaced with underground infrastructure.
Duquesne Light contends that since 1t was not necessary to extend 1ts existing distribution

lines (o pmwde service, Tariff Rule 13.2 does not apply. R. E%cc at 13.

Duquesne Light avers that Pleasant Ridge and Groveton Village were not
mere relocations of facilitics under Tariff Rule 9.B. It disagrees with the Complainants’
assertion that since the buildings were leveled and the land lay vacant for an extended
period of time that the property was transformed into a greenfield site. Duquesne Light
contends that there s no clear evidence that the Groveton site was vacant for an extended

period of time. R.Exc. at 14.

Duquesne Light submils that its right to charge Complainants for
installation of underground service is supported not only by its Tariff Rule 13.1, but by its
Tariff Rules 7 and 98, as well. 1t contends that the issue in this case is whether or not the
Complainants’ projects meet the definition of “development” in Duquesne Light’s Tanff

Rule 13.2 or the Commission’s Regulation 57.81. R.Exc. at 17.



Duquesne Light asserts that by defining “development” in the Commission
Regulation Section 57.81, 52 Pa. Code § 57.81 to include the phrase “if electric service to
the lots necessitates extending the utility’s existing distribution lines,” the Commission
limited the circumstances under which a public utility would have to bear the cost of
installing underground service to those instances in which the utility’s revenue would
increase due to the extension of service to a previously unserved area. Duquesne Light
argucs that there is no reason to believe that the Commission ever intended its
Investigative Order 99 or ity Regulations at Section 57.81-57.88 to require utility
customers {0 bear the cost of installing underground service whenever a developer
chooses to demolish existing buildings and relocate existing overhead service to

underground. R.Exc. at 21.

We agree with the ALJ and Duquesne Light that that this case does not
involve an extension of Duquesne Light’s facilities and, therefore, Duquesne Light’s
‘Taritt Rule 13.2 does not apply in this case. We note that Duquesne Light's Tarff Rule
13.2 apphes only if providing service necessitates extending Duquesne Light’s existing
distribution lines. Both of the Complainants’ developments, Pleasant Ridge and -
Groveton Village, were built on sites that had existing overhead distribution infrastructure
serving residential dwellings. Clearly, the record indicates that both sites could have
been redeveloped and served from above ground facilities, Instead, the developérs chose
to build developments with underground facilities. The Complainants argument that they
should not be responsible tinancially because they had no choice and had to install

‘underground infrastructure in order to get HUD approval and to secure financing is a
weak argument at best. As pointed out by Duquesne Light, the developers were not

forced to build these developients, these projects were undertaken for financial gain.

We also concur with the ALJL’s conclusion that the Complainants were not

required to install underground facilities by the Commission Regulation at 52 Pa. Code §



® &

'57.81. Like Duquesne Light’s Tariff Rule 13,2, Commission Regulation 57.8] relies on
the definition of “development™ and since neither of the Complainant’s projects met the
definition of “development” as it is defined in the Commission’s Regulation at Section
57.81, 52 Pa. Code § 57.81, Duquesne Light is not financially responsible for the
Complainants” decision to install underground facilities in its Pleasant Ridge and

Groveton Village projects.

Nothing in the Complainant’s Exceptions compels us to revise the ALJ’s
Im:tial Deciston. We agree with the ALJ's recommendation that the Complainants failed
to carry thetr burden of showing that Duquesne Light violated the provisions of the
Public Utility Code, the Commission’s Regulations or any other order or law the -
Commission is authorized to enforce. Accordingly, we will deny the Complainant’s

Exceptions.

Conclusion

Based upon the foregoing discussion, we shall deny the Complainants’
Exceptions. As such, we shall adopt the ALJ's Initial Decision, which dismisses the
Complaints; THEREFORE,

't IS ORDERED:
I. That the Exceptions of Ohioview Infrastructure, Inc. and Groveton

Housing Village Partnership to the Initial Decision of Administrative Law Judge Michael

A. Nemee are denied.



2. That the Initial Decision of Administrative Law Judge Michacl A.

- Nemec is adopted.

3. That the Ccmplaints of Ohioview Infrastructure, Inc. and Groveton

Housing Village Partnership are dismissed for the failure to satisfy their burden of proof.

4, ‘That this proceeding be marked closed.

BY THE COMMISSION,

R

James J MeNulty
Secretary

{(SEAL)
ORDER ADOPTED: December 4, 2008

ORDER ENTERED:  DEC 0 8 2008
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