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HISTORY OF THE PROCEEDING

Complainants’ Ohioview Infrastructure, Inc. (“Ohioview™ or “Complainant”)‘ and
Groveton Housing Village Partnership LP (“Groveton” or “Complainant™) filed these
consolidated Complaints on April 10, 2006. The Ohioview Complaint concerns an affordable
housing development known as “Pleasant Ridge,” which was canstructed between 2003 and
2006. The Groveton Complaint concerns an affordable housing development known as
“Groveton Village,” which was cohstructcd between 2002 and 2004, The Complaints request a
- declaration that Pleasant Ridge and Groveton Village qualify as New Residential Deveklopmcnts
under Duquesne Light Company’s Tariff Rule 13.2. Each Complaint also seeks a refund of
money paid 1o Duquesne Light for the installation of underground electric facilities at Pieasant

Ridge and Groveton Viiiugz.



Duquesne Light filed its answers to the Complaints oo May 15, 2006 and joined
Complainants’ request to jain these Complaints. A Prehearing Conference Order was issued on
June 21, 2006. On July 20, 2006 an Initial Prehearing Conference was held in Pittsburgh, and on
July 21, 2006, a Further Prehearing Order was issued that established the ground rules for
disCovery and consolidated the two Complaints. The initial hearing was held on January 9, 2007

in Pittsburgh. Al parties were and are represented by counsel. The record closed on February 9,

2007 in accordance with the notation on the OALJ Hearing Report.

The resulting record consists of a transcript of 174 pages of the testimony and
discussion, 26 Cémplaina'nt exhibits and 4 Respondent exhibits. Main and reply briefs were filed
by Complainants and Respondeﬁt, along with proposed ﬁndings of fact and conclusions of law.
The record 1 summarized in the findings of fact that follow and reviewed in the discussion
section, ‘The two Complaints are dismissed in the order at the end for failure to carry the burden
of proof. '

FINDINGS OF FACT

1. Ohioview is a corporation formed under and pursiant to the laws of the
Commonweslth of Pennsylvanta located at 230 Wyoming Avenue, Kingston, PA, 18704.

Cmnpiainams’ Exhibit No. 2.

; 2. Groveton is a partnership formed under and pursuant to the laws of the
Commonwealth of Pennsylvania also located at 230 Wyoming Aveaue, Kingston, PA 18704.
Complainants” Exhibit No. 1.

3. Duquesne Light Company is a regulated Pennsylvania public utility
located at 411 Seventh Avenue, Pittsburgh, PA 15219,

4. At the time Ohioview or its agent initially contacted Duquesne Light to
discuss the provision of electric power to the planned Chioview Acres development, there were

already existing Duquesne Light electrical facilities including, but not limited to, poles, wires,
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transformers, meters, and other structures and devices used in the distribution of electric power
on the praoperty. Tr. 79-80, 141142, i44-145, 152-153; Complainants’ Exhibts 10, 11, 16;

Complainants” Response to Duguesne Light Company’s Request for Admissions, No 1; see
Tr. 29-30. ‘

S. Mr. Patrick Gallagher of GAI Consultants, Inc. served as project manager
on the Ohjoview Acres project. Tr. 140, 146.

6. Existing buildings on the Ohioview Acres site were demolished. Tr. 154-
155.

7. Existing utilitics on the Ohioview Acres site were removed at the expense

of Ohioview as part of the development budget. Tr. 121.

| 8. Prior to demolition kof the existing residential dwellings at the Ohioview
Acres site, Mr. Gallagher contacted Duguesne Light concerning the planned relocation and
installation, and was told by Duquesne Light that the cost for design and construction would be
in excess of $700,000. Tr. 146-149. '

9 Design changes made with mput from Duquesne Light resulted in the
$700,0001 estimate being reduced to $253,416.73. Apparently, that amount was paid to
Duquesne by Ohioview. Tr. 88-89, 154-157; Complainants® Exhibit 4 (See Exhibit 5 attached
thereto). | ‘

10.  As part of the Ohioview Acres project, existing electric facilitics were

relocated and installed underground. Tr. 140-145; Complainants’ Exhibits 10, 11, 13.

[1.  Atthetime Groveton or its agent initially contacted Duquesne Light to
discuss the provision of electric power to the planned Groveton Village development, there were
already existing Duquesne Light electrical facilities including, but not limited to poles, wires,

transformers, meters, and other structures and devices used in the distribution of electric power,




on the property. Complainants’ Response to Duquesne Light Company’s Request for
Admissions, No. 2, see Tr. 29-30; Tr. 117-118; Tr. 149-151; Complainants’ Exhibits 16, 19.

12, Existing utxht:es on the Groveton Village site were removed at the

expense of Groveton as part of the development budget. Tr. 118.

13.  Aspart of the Groveton Village project, existing electric facilities were
relocated and nstalled underground. Tr. 126-127; Complatnants” Exhibits 17, 19.

14,  Groveton paid $117,000 to Duquesne Light for installation of underground

service at Groveton Village. Tr. 118,

DISCUSSSION

Complainants seck an order from this Commission directing Duquesne to pay

back monies paid to Duquesne for design, equipment and installation of electrical distribution

- systems for the Ohioview and Groveton housing projects. The total requested is $371,006.78,
plus interest, costs and attorney fees. Complainants cite Section 1312 of the Public Utiliiy Code
- as authority for their request. Section 1312 does indeed provide for the payment of intercst as
part of a refund, but attorney fees and costs are imposed only if the Commission orders arefund
that is not made within a year of the order. Section 1312(a)(b) of the Public Utility Code, 66 Pa.
C.S. §1312(a)(b); Complainants’ Main Brief, p. 16.

Complainants properly recognize that they have the burden of proofin this
proceeding. Complainants® Main Brief, p. 18; Section 332(a) of the Public Utility Code, 66 Pa.
C.S. §332(a). |

Complainants contend that Duquesne is obligated under the terms of its Tariff
provision No. 13.2 to pay for the costs of installing underground facilities for new residential
-developments, except for the costs of excavating and backfilling the utility trenches. While

Complainants address the issue of interpretation and application of taniff provisions, that




discussion is largely irrelevant as Duquesne’s provision 13.2 is nearly identical to this

Commission’s regulations at 52 Pa. Code §§57.81 — 57.88. Complainants’ Main Brief, pp.
17,19. |

While Complainants expended a great deal of effort in establishing that both
developments were new, with the removal of all of the preexisting structures, roads and
infrastructure, Duquesne does not, and could not contest that contention. Complainants also
expended a great deal of' effort in explaining the rationale for replacing the old structures, and the
change in philosophy that resulted in the design of the new developments. The decision to
replace the old dwelling units and the design of the new ones was a matter of public policy
arnved at by pohitical entities at the local and national ,Ievelé. Dugquesne was involved in the
process because both developments are in Duquesne’s service territory, and the Complainanté

desired to have electrical distribution systems installed at both locations.

Duquesne’s position is that 13.2 does not apply. As stated in its Main Brief,
Duquesne Light’s Tanff Rule 13.2 applies only if 'providmg service necessitates extending
Duqucsnc Light’s existing distribution lines. Both projects at Ohjoview Acres, now known as
Pleasant Ridge, and Groveton Village were built on sites that had existing overhead distribution
,infra‘structurc serving restdential dwellings, which infrastructure was relocated at Complainants
request and replaced with underground infrastructure. Since it was not necessary for Duquesne
Light to extend its existing distribution lines to provide service, Tariff Rule 13.2 does not apply.
Complainants were properly required to bear the costs in accordance with Tariff Rule 9.8, which

is now Rule 13.1.A:B. Duquesne’s Main Brief, pp. 5-6; Duquesne Exhibits R-3, R4

The language that Complainants rely on is found in Duquesne Rule 13.2 that
includes the title, “Underground Electric Service in New Residential Developments.” Duquesne

Rule 13.2 (A)(3) contains the definition of development, and reads as follows:

(3) Development — A planned project which is developed by a
~developer/applicant for electric service set out in a recorded plot plan of five or

more adjoining unoccupied lots for the construction of single-family residences,

detached or otherwise, or mobile homes and one or more five-unit apartment

Lh -




houses, all of which are intended for year-round occupancy, if providing electric
servicve o such project necessitates extending the Company’s existing distribution
lines. (emphasis supplied) (The language is similar with that found in 52 Pa.
Code §57.81, “Definitions”.)

Duguesne Exhibit R-3; Complainants” Exhibit 1(A).

As noted above, Complainants have gone to great lengths to demonstrate that

Ohioview and Groveton involved the construction of new residential developments. Also as
- noted above, Duquesne does not contest that the developments are new, only that it was the
choice of the developers to change the distribution system within the dcvciopmcm to an
'undcrgmund system as opposed to using the existing overhead system. Complainants place great
emphasis on the title to Duquesne’s Rule 13.2, and 52 Pa. Code § 57.81, “Underground Electric
Service in New Residential Developments.” Pennsylvania’s rules of statutory construction can
be helpful in a situation such as the one presented here. Section 1924 states that a title of a
statute may be ccnsidcfc‘d in the construction of the statute. 1Pa.C.S. § 1924. However, Section
1933 states that the particular controls the general. Wherever possible, where a general provision
conflicts with a special provision, if possible, effect should be given to both. However, if the
difference is irreconciluble, the special provision shall prevail. 1 Pa. C.S. § 1933. Here we are
not dealing with a general provision, but a title. The proviso in question here imposes an
additional requirement before a project can qualify as a “development” under ei ther Duquesne’s

tariff or the Commission’s regulation.

Dugquesne contends that the situation presented by the Ohioview and Groveton

projects is governed by its tariff provision found at Rule 13.1, Underground Distnibution:

13.1 UNDERGROUND DISTRIBUTION

(A) When the Company is required by government order or enters into
agreernents with redevelopment authorities, a private real estate developer or a
group of customers to change its distribution supply lines from overhead to
underground, customers receiving or to receive electric service at voltages of 600
volts or Jess from these supply lines shall provide at their own expense the
necessary facilities for receiving such underground service.

Duquesne Exhibit R-3



Comiplainants place reliance on a 1977 decision of this Commission recorded
under its Investigation Docket No. 99. Mr. Thomas Rue petitioned the Commission for an
exemption from the requirement to underground the electrical distribution system for a new
subdivision. His petition included three points, one of which is pertinent here. He contended
that because one house on the property was already served by an overhead line, his development

should be exempt. In response to his contention, this Commission stated:

The line scrving the house is approxim:iteiy 2,000 feet long and generally follows

the road in the development. We believe that the existence of a single overhead

“service line in a 160-acre, 115 ~lot housing development does not present a
compelling reason to permit deviation trom our undergrounding mle {cmphasis
supplied)

Re, Thomas A. Rue, 1977 Pa, PUC LEXIS 157, 50 Pa. PUC 542, 543 (1977)

This Commission’s regulations on underground electrical service distinguishes
between a service line and a distribution line. A distribution line is an electric supply line of
untransformed voltage which delivers energy to one or more service lines. A service line is
defined as an electric supply line that delivers transformed, or lower, voltage service to a
residence or building. 52 Pa. Code § 57.81. The language in Duqu‘esne’s tari{f Rule 13.2 (4) (5)
is substantially the same. Duquesne Exhibit R-3; Complainants® Exhibit 1(A).

Complainants also frame the issue in terms of policy. In their main brief at page

24 they state the following:

Dugquesne’s position really is an affront to any urban project that involves the
adaptive reuse of land. Its interpretation clearly would discriminate against
affordable housing developments (which, given the layers of HUD regulations
regarding their disposition are unique) in favor of suburban private residential
developments. Such a policy would be inconsistent with the clear policy of the
Commonwealth of Pennsylvania to avoid urbar sprmi and encourage brownfield
revitalization. (citation omitted)

Complainants’ Main Brief, p. 24.

ad



Complainants’ policy argument avoids the question of who will pay for the cost
of the construction. The end result of adoption of Complainants® position would be that
ultimately the cost would be placed on Duquesne’s current customers. Such a policy would
seem to conflict with this Commission’s regulations on extension of service by water utilities,

52 Pa Code §§‘ 65.21, 65.22. The regulations on water service distribution extensions provide for
a balancing of the costs of the extension against the anticipated revenue. Iam not aware of any

similar provision applicable to electric utilities.

| The present case does not involve an extension of Duquesne’s facilities. Its
distribution system existed and was present at each site. The record here is clear that both sites
~couid have been redeveloped and sérved from above ground facilities. The developers chose to
bwild developments with underground facilities, ‘That decision was not imposed on the
developers by either Duquesne or this Commission. In response to Duquesne’s initial cost
é‘stin‘late, the clectric system design for Ohioview was modified to retain somte of the above

ground system that resulted in a reduced cost estimate. Tr, 145-148, 155, 165.

[ conclude that Complainants have failed to carry their burden of showing that
Dugquesne has in some {ashion violated the provisions of the Public Utlity Code, this
Commission’s regulations or any other order or law this Commission is authorized to enforce.

As a result the two complaints here should be dismissed.

CONCLUSIONS OF LAW
L. This Commission has jurisdiction over the parties and subject matter of
this proceeding. V |
2. Neither Complainant has carried its burden of proof of showing that

Duquesne has in some fashion violated the provisions of the Public Utility Code, this

Commission’s regulations or any other order or law this Commission is authorized to enforce.




3. Specifically, neither Complainant has sustained its burden of proving that

Duquesne’s Tariff Rule 13.2 applies to either the new development at the former Ohioview

Acres or Groveton Village.

ORDER

THEREFORE,
IT IS ORDERED:
L. That the Compiaint of Ohioview Infrastructure, Inc., against the Duquesne

Light Company at Docket No. C-20066233 1s dismissed for failure to carry the burden of proof.

2. That the Complaint of Groveton Housing Partnership, LP, against the
Duquesne Light Company at Docket No. C-20066236 is dismissed for failure to carry the burden

of proof.

Date: Agrit 27,2007 C"’ [ 1. "(&M/{ (/)M

Michael A. Nemec |
Administrative Law Judge
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Secretary of the Commission
Pennsylvania Public Utility Commission
2™ Floor, Keystone Building

400 North Swreet

Harrisbarg, PA 17120

Re: Ohioview Infrastructure v. Duguesne Light Company
C-20066233
Groveton Housing v. Dugquesne Light Company
C-20066236 '
(consolidated)

Diear Secretary:

Enclosed for filing as of today, May 24, 2007, are an or:ginal and nine {(9) copies of the
Exceptions of Ohioview Infrastructure, Ire. and Groveton Housing Partnership,
LP - Complainants in the above-referenced matter Pursuant 10 52 Pa. Code
LIL()2), (b), the enclosed is deemed filed on the date deposited with an overnight
express package delivery service. Copies have been served on the parties as per the
attached Ceruficate of Service.

Please return a time-stamped copy of the extra cover page in the enclosed self-addressed
envelope for our file. ‘

‘Thank you for your assistance.

Very truly yours,

"Montgomery

DIM#vay
Enclosure
ce: Regina M. Sestak, Esquire (w/encl,}

Chiford B. Levine, Esquire (w/o encl)
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Betfore the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

OHIOVIEW INFRASTRUCTURE, INC., Docket No. C-20066233
C-200602306

Complainant,
v,

-~ DUQUESNE LIGHT COMPANY

Respundent.

GROVETON HOUSING
PARTNERSHIP, LP,

Complainant,
V.

UIQUESNE LIGHT COMPANY

Respondent

EXCEPTIONS OF OHIOVIEW INFRASTRUCTURE, INC.
AND GROVETON HOUSING PARTNERSHIP. L.P - COMPLAINANTS

Complainants Ohioview Infrastructure, Inc. (heretnatier “Ohioview
- Intrastructure”™) and Groveton Housing Village Partnership LP {the “Partnership”™) hereby tile the
following exceptions to the April 27, 2007 Tnitial Decision and Order issued by the
Adnmmistrative Law Judge (the “ALJ), Hon. Michael A Nemec. See Exhibit A (the “initial
Decision™) |
L. INTRODUCTION

Rule 13.2 of its Tarif! requires Respondent Duquesne Light Compuany
{"Daqucsnc Light™} to pay for the costs of mstalhing underground eiectric facilines for “New
Residential [;)cvclg;pmcmsf‘ The issue in this consolidated aLiicm 15 whether two pewly
constructed affordable housing communitics, Pleasant Ridge and Groveton Vallage, gualify as

I
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: Docket No 20066233

C-20066236

New Residential Developments under Rule 13.2. Because the developments are completelv
“new’in every substantive respect, they satisty Rule 13,275 rcquirémems. Both communifies
were constructed on cleared, newly subdivided g,rmmd, utterly deveid of infrastructure, streets.
or buldings. “These commumities are thus mdishnguishable from new fesuiemmi communtities
built on former farmland. The only difterence is that these communities were bﬁih on reclaimed
fand - property that had previously been accupred by public housing.

chsp”xtc the different ownership and the unquestionably new restdential quality of
the developments, the ALY wrongly concluded thm‘ihc developers should be solely responsible
tot the costs of mstallation of the underground electrica) tacilities. ‘T support this conclusion,
the ALJ has adopted a tinutation of the term "New Residential Development™ that would
disquality any such (fcﬂ*clgp:ﬂtﬂt if, at one e, an overhead electric supply hine, existed ot the
site. This pasttmﬁ ignores Peansylvama land use law and, signiticantly. the PUC's own
rcqmr{:mcﬁt that new residential developments nclude underground electric lines, See 52

Pa.Code § 57.51.

IH. BACKGROUND
A.‘ The Parties
Ohtoview Infrastructure, Ine . is a corporation loented at 230 Wyommg Avenue.
Kingston, Pennsylvania, 18704, In 2003, Ohioview Intrastrecture was formed for the purpose of

constructing Pleasant Ridge in Stowe Township. Pennsvivama.' Groveion Partnership s a

' Ralpli A Falbo, the Chantman and CEO of Ralph A Falbo. Inc C'Fisbe. Ine. ™) testilied regarding the partnerslup
struttures of Olioview Infrastructure and Groveton Vitlage partnershaps. Troat 11017 As he explained, Falbo,

lue o~ o pariner o Pennrose Falbu, Ine and Pennrose Falyo and the Allegheny County Housieg Authoreny are co-
geneeal partners i both Oluoview Infrastructure, Ine. and Groveton Village Parmerstup. Tr at 13430 Although the

e
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| Docket No. C-20066233
C-20066236
partnership located at 230 Wyoming Avenue, Kingston, Pennsylvania, 18704, Like Obicwiew
Ihf’rastructurc, the Partnership is a land developer and was formed in 2000 for the purpmse of |
developing Groveton Village in Robinson Townghip, Pennsylvania. Duquesne Light is a public
utthty located at 411 Seventh Avenue, Pittsburgh, Pennsylvania 15219 and is the electric utility
with the exclusive right to provide electric service to Pleasant Ridge and Groveton Village.
B. The Subject Propertics
L. Pleasant Ridge
Pleasant Ridge was construeted un the site of 30.04 acres of land t‘c:rmeﬂy
uccupwd by a housing development known as Ohioview Acres ® The United States War
Department constructed Ohioview Acres during World War 11 to serve as temporary worker
housing. Tr. at SS‘E.-SGI. After the war, the Allegheny County Housing Authority (the
“Authonty™) acquired Olnoview Actes from the federal government and used 1t for fow income
“housimg, subject to the supervision and regulations of the United States Department of Housing
and Urban Development ("HUD™). Obioview Acres consisted of 250 units ut"b;n‘mck.s-stylc
housing, constructed on conerete slabs. See, e g, Fxhibits SA-SH (pictures of Ohioview Acres).
‘These barracks were arraved along two cul-de-sac streets known as Jetferson Drive and Potomac

Drive. See Lxhibit T (Existing Conditions Plan).

Aathornty is e peneral partner 18 owpership interest is nominal. comprising only 1% of the-partnerships - Tr.o gt
Fi2 20313 & o

¥ L . i .
* Asexploned below, Pleasant Ridge also included land acquired Trom an adjacent property 1o pernut the vacation
and refocaton of Jeflerson Dove. The total cost of the project was $45.000.000 - $56.0006.000. Tr. at 69.8,

b
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2. Groveton Village
The United States War Department also constructed Groveton Village on an
glev en-acre site to serve as temporary worker housing durmg World War {1, Tr. at 55.1.-36.1. As
with Olioview Acres, the Authority acquired Groveton V i-Ilagek after the war for low income
housing subject to HUD r‘cgu'luuohs. Groveton Village consisted of cinder-block, bzxrfack-st}dc
housing constructed along streets known as Village Drive, School S‘treet; and Court Place. See
Exhibit 7 (pictures of old Groveton 'Villagc) and Exhibit 19 (Groveton Village Survey of
{‘z'z,)i)crty), Before they were demolished, the Authority entirely owned aﬁd raanaged both

Groveton Village and Ohioview Acres. Tr. at 45.25-46.7.

3 Conditions at Ohioview Acres and Groveton Village

Walter MacFann, the Authority’s Director of Real Estate, explamned that by the
Tate 1990°s, both Groveton Village and Ohioview Acres were plagued with severc social
problems, including concentration of poverty. Ingh unemplovioent, vandalism, periodic
shootings, drug traflicking, and gang activity. The crime problems were exacerbated by the
developments” lack of “defensible space,” 1.e. space providing a sense of “ownership™ to the
restdents and aiding e erime prevention, Troat41.5 In a,dditicm, the developments had
structural problems. and lacked pubhic transportation and other amenities, such as air
conditioning, ind social services to address pm‘blmm mtkhin the community Trat 40.21-41 4.
Marcover, the developments were not handicapped-accessible and lacked sidewalks that
complied with the Americans With Disabilities Act. Accordingly, the developments sulfered
from “huge vucuncy“ rates, below 509 of capacity, because even the “poorest of the poor™ chose
te hive elsewhere Tr. 42.15-42.25. As aresult of these toregomg problems, the developments

were declared to be ubsolete in the 1990s. Tr. at 64.9-14.
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4. Regulations restricting the Authority”s ability to address the problems
with Ohioview Acres and Groveton Village

Prior to 1993, the Umted States Depantment of Housing and Urban Development

(HUD™) regulations cestricted the Authority’s ability to address the problems associated with
jat Y ¥ p

Ohioview Acres and Groveton Village. Under HUD s pre-1993 regulations, the Auihonty could

engage in piccemeal rehabilitation of public housing, but could not undertake the wholesale

structural chunges necessary to address the deep-seated socizl problems endemic to

developments such as Groveton Village and Ohioview Acres, Tr.at 44,11, As Mr. MacFann

testitied:

Prior to that the authority was not allowed 1o do anything different

‘than basically fix what was there, meaning you conldn't change the

unit size. couldn't make a bedroom, couldn't add more bedrooms to
a umtt, you couldn’t take bedrooms away.,

Q. This was by virtue of HUD regulations?

A. By HUD regulations. Tearing down a unit was practically
tmpuossible because of one tor one replacement, imeaning that you
had to build the unit first prior to tearing down, That was part of
the regulations So that was really what we were able to do. We
weren't able to change a lot of the density problems. We weren't
able to improve services to the community, meaning bus '
transporetation, and stop the solation.

Te 44.11-24. Morcover, Mr. MacFann explamned that HUD regulations restricted the

Autherity’s ability to simply abendon the developments and start over in a new location. Tr. at

58.9-16, 107.6-1Y, Thus, prior to 1993, although Chioview Acres and Groveton Village were

ohsolete and riddied with secial, physical, and structural problems, HUD regulations restricted

the Authority’s ability 1o provide a comprehensive solution.
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a. Fhe creation of Hope V1 and related state programs.
I 1993, faced with the nationwide failure of housing developments such as
- Chivview Acres and Groveton Village, Congress and HUD mmplemented regulations designed to
“change the face of public housing.™ The new regulations were adopted under a program known
as Hope VI As Mr. MacFann explamed:
Congress appoited 2 commission to study the problems i public
housing and to identify an opportunity to change the tace of public
housing. Through that a program was developed called the Hope
VI Program, and Hope VI in some cases morphed into a mixed
financing development, as 1s the case of the Groveton Village But
through this we established partnerships with both other forms of
government, meaning local government, county government, state
government, and also brought in public or private enterprises into
the mix.
Tr at 4351 Mindy Turbov, un expert on Hope V1 developments and atfordable housing.?
testified that the Hope VI program was designed to “end public housing as we know it.” Tr, at

98 12-17. Ms. Turbov identified three critical components to the changes in HUD policy made

to implement this change.

(1) Private ownership and management
Firste Ms. Turboy explained, private sector development, ownership, and
management of Hope VI developments was eritical to obtaining funding and restoning,

accuuntability to pubtic housing:

% oy : - . . _——
" Hepe ¥ an scronym for Huusing Opponwnities for Peaple Evervwhere

* My Turbov was the official at HUD responsible far creating the Hope V1 progrmn and 1s currently a consultant o
housing agengies and develepers throughout the country. Tr. at %1.8-92,17. 98 5-17

&
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In 1994 the general counsel of HUD gave an opiaion that private
entities could own pubhe housing. and the point behind that was
that a public housing authority, which is basically a surrogate of
HUD, [ mean, housing authorities have no other sources of tunds,
that a housing authority couldn't use any kind of modern housing
financing techniques: in particular. low income housing tax credits.
You had to have a private entity involved and a private eatity own
and manage the properties.

Tr, atv9.10-100.1. Ms. Turbov explained that private sector involvement ensures the vigorous
oversrght and uecountability demanded by private sector investors:
By changing the ownership pattern, what happened was you would
allow for leveragmg to others. which meant inereasing the number
of dollars you would have tor the property. but also bringing in a
new set ef mvestors and a new set of oversight, which HUD has
never neen good at overseeing housing acthorities, and demand
market standards. They basically had Wall Street watching and
owning, franly, and Wall Street owning public housing,
Troat 99 19-25, Ms. Turbov also stated that private sector ownership ensared that public
housing would be responsive to the market;
And there would be consequences unlike when it's owned by a
wousing authority, It's a hundred percent public housing. there are
no consequences, and people with choices don't make choives to
hive there ' ‘
U1 at 101 15-18
{2) Adherence to “new urbanism™ design principles
My, Turbov also explained that the Hope VI revolution i public housimg included
requinng new urbamsm destgn™ for proposed developments, Onoa broad tevel, "new urbamsm™
required the razing of existing buildings and streets and the complete rebuilding ot the
communtics:

So at that tume it was realizing that the suner blocks and the
wolation were the wrong way to go i terms of design. And at the
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same time this new urbanist movement was coming to the fore it
was pretty much really, if vou want to know what new urbamism is,
it's building neighborhoods just like they used to be instead of
these massive super blocks or barrack style housing.

Tr. at 102.13-25.

{3) Mixed-income residents

Finally, Ms. Turbov explamned that Hope VI developments would strive to include
a mix of ineomes amonyg 1ts residents:

Well, HUD preferenced having a mix of incomes, and the reasen

for that was really very simple. Aside from getting benefits of the

low income housing tax credits, if you had a market rate renter and

a market rate rental component i there, the project. the economics

of the projects made them work insuch a way to be very simple

that 1f it wasn't managed in standards of people like you and 1 who

have housing chorees the economies would tadl apart.
Tr. at 1017-14  Because these developments would include residents who have choices about
where to ive, the developments had to be designed to the standards ot the prevailing market. Tr.
at9a.24

S, ‘The Applications for Hope VI funding to create new communities to

replace Qhioview Acres and the old Groveton Village.

By the late-1990s, Groveton Village and Ohieview Acres were tauled
communities, which the Authority had declared to be obsolete, Tr, at 63.7; Exh: 23, 26
Morcaver, the problems with the developments were structural and could not be addressed
through the rehabihitation of the existing mfrastructure. e, at 65.11-25. Accordingly, the
Authority formed a partnership with Pennrose Falbo, and submitted applications to HUD (and
Iater the Pennsylvania Housing Finance Agency (the “PHFA™); tor approval to use federal tax

credits to develop Groveton Village, to sccure Hope VI funding and permission ta use tederal tax
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credits as o means of leveraging private furding for the creation of the new communities. See
Exhibits 25 and 26.

Through the Hope VI Program, HUD allocates funds through o competiive
application process. See Tr. 48.7-25. To achieve HUD approval, a Hope V1 application must
achieve a high score on a presertbed set of eriteria. Tr. at 107,12-25. Broadly speaking, the
“eniterta required the suceesstul applicant to show shat the propoesed development would “change
the I&iuc of public housing.”™ Tr. at 45.10-16. To achieve this, HUD ranked the applications
tuking into consideration the factors discussed above: private ownership z-md’ management, “new
urbamsm,” and mixed income.

As upplivd to the old Ohioview Acres and Groveton Village sites, Mr. MacFann
and My "I‘th"htW explined that the Hope VI scoring criteria dictated certain dcs@n chowes. In
cach development, the streets had to be reconfigured to permit public transportation, eradicate
the "supc;rhliwks“ and create “detensible spuce.™ Troat 106.4-25 W thout sweeping redesign
ot the streets, nerther Qhroview nor Groveton Village would have recerved HUD approval tor
dumd%ni(m and disposition to a private developer or approval from the PHFA for the use of
federal tax credits. I MUDs seoring eritena also required that the new developments be
constructed to a prevailing market standard for design. szrket forces. driven by private
mvestors and pro psltxecti\:e homeowners, demanded that the developments be butlt o the design
standard prevathng al other new residential developments in Wcsicm Pennsylvania, Tr. at 99.24.

6. Ohioview Acres is demolished and a Hope VI Community Known as
- Pleasant Ridge is ¢reated on the site of the former property.

In 2002, the Authority filed an Application with HUD to obtain permission to
demolish Ohioview Acres and to construct the Pleasant Ridge community. See Exhibit 25

{Olitoview Acres 2002 Hlope VI Application). in the Application, the Authority explained that

9
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Pieasant Ridge would consist of 181 for-rent townhouse ard duplex units, fifteen for-sale
detached homes, a First-Tee golting center, a community center, and a municipal building.

As set forth 1n the Application, the design for Pleasant Ridge fully embraced the
concepts of new urbanism. First and foremost, Pleasant Ridge completely redesigned the site’s
street layvout, eliminating the “superblocks™ an’d barrack-style housing. See Exhibit 25, Tabs 33,
34, The plan ’contemplated vacating and removing the existing streets, Jefferson Street and
Pulmnuc Street, and creating an cntircly new street grid of strects und allevs. Id. Second. the
Pleasant Ridgé design included detensible space, including front porches, buck yards, gurdens

~and, with rcgiird to the townhouses, “urban” setbacks adjacent %o‘the new streets. In additien, the,
Applicatmﬁ s.:(xmcmp]alcd that Pleasant Ridge would be designed to prevailing muarket standards,
with hcw mfrastructure replacing the obsolescent infrastructure that dated trom World War 1L
This included removing the overhead electric facilities and installing underground electric lines
in the development, See Exh. 25,
7. The former QOhioview Acres site was transformed into a “greenfield”
following the receipt of HUD approval for the demolition of Ohioview
Acres and disposition of the site to a private developer.

As pm‘"t of its Hope V1 approval, HUD approved the demolition m'; Ohioview
Actes. Seo Exhibit 25, p.§. Mu{‘cm'cy, HUD approved the “dispusition™ of the site o a private
developer, Ohioview Infrastructure. Tr at 115.7. On behult of Ohjoview Infrastructure, [ne.,
M, Falbo testitied that the “dispusition™ was a criical step for enablimg the private developer to
tuke control of the site to begin the new development. Tr.at 115.7-12.

Pursuant to HUD’s demolition approval, the Authority removed all of the
t::(isting, tenants trom Ohioview Ac’ccs, razed every bml,dmg on the site, removed the roads and
all ot the infrastructure, including the overhead electric lines. Tr, at 1632.23. Ohioview

Intrastructure pand Duguesne Light for the removal of the exasting overhead electric hnes, poles,

L0
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and transtormers. Tr. at 122.9. After this demolition, the former Ohioview site was the

equivaient of a “greentield,” ready for development

8. Stowe Township, Allegheny County, and Duquesne Light treated
Pleasant Ridge as a new development.

Stowe Township treated Pleasant Ridge as a “new development,” fequirving that
Ohioview Infrasteucture enfer into a developer's agreement providing for maintenance and
“performance bunds for the construction of the infrastructure o be constructed. Tr. 64.2-10. In
addition, the Township required ihc approval of a subdivision plan whereby the Pleasant Ridge
site was subdivided into at least fifteen newly created parcels. See October 26, 2004 Ohivview
Acres Subdivision Plan (Exhibit 14). Becaase this subdivision plan was recorded, the
dcwlgpmpm was trated s a “new” developlﬁem under the local subdivision vrdinance. Tr.
03 \IEMV‘ 64.10. Among other things, the dcvclnpntmm ordinance required the streets within
- Pleasant Ridge te have sidewalks and to have o 507 right of way.  See Olnoview Subdivision
i"!uxte ik;:dxilait 14, In addition, unlikf; Ohioview Acres, the owners of the newly created parcels at
Pleasunt Ridge pav real estate property taxes to Avlleghcny County. Tr.at 133.1,
Duquesne Light prepared a design drawing for the inst;ilkﬁiun of the underground
Facifities and labeled the drawsngs as “New Business - Ohioview Acres” See Exhibit 13, In
addition, after Pleasant Ridge was constructed, every umt was scpﬁmwly metered, and Dugquesne
Leght now bilis the tenants and owners direetly tor electric service. By contrast, for Ohioview
Acres: Duquesne Light maintuined a single meter and billed the A,mlwnty for the clectric SCrVice
for the entire development. Tr. at 70.7-16; 130,13 - 131.6. Distinct trom the olc_i Oh:oview
Acres, ‘%cusum Ridge is now owned 100% by a private Jimited partnership (with a igng«term

groundlease from the Authority)y and the fifteen parcels sold in fee simple to private
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homeowners, Tr. at 48.21; 69.23. The complete eradication of Ohioview Acres and creation of
Pleasant Ridge is shown by the photographs at Exhibit 6.

9. After the demolition of Ohioview Acres, Pleasant Ridge was
constructed with underground electric facilities.

Patrick Gullagher, an engineer for GAI Consultants, served as the project manager
for Pleasant Ridge. Mr Gaﬂaghcf testified that old Ohioview Acres had existing overhead
electric tacihities, but that the :imili!igs were fifty years old and had reached the end of their
useful lite. Troat 152.17-22. Moreover, Mr. Gallagher testified that because th‘e former strects
\A ere vicated and a new street grid system and housing units were constructed, the old overhead
lines could not have been retained. Tt at 153.4-7,

Prior to beginning construction, Ohioview Infrastructure supplied Duyuesne Light
with o ézopy ofthe project subdivision plan, identitying buundaries and aﬁy necessary easenients
or nights of way, as required under Duquesne Light Tantt subpart 13.2.C(1). Ohioview
Infrastructure also advised Duquesne Light that it would comply with the requirement of Rule
P32 27} that the applicant clear and grade the installation arcu. Mr. Gallagher and lus
subcontractor, Santangelo & Lindsay, provided Duguesne Light with a design for the installation
ot the uxldcrgz’uund factlities. Tr. at 148.1.

I response. Duguesne Light provided Mr. Gallagher with an snttial estimated cost
of tstallation in cxcéss 07 $700.000. Tr. at 146.21. On July 7. 2004, Ohioview Infrastructure’s
alturﬁcys xcnf a letter e Duguesne Light, requesting that ( Jhioview Acres be tr{:;xwd as a New
Residential Development under Taritf No, 13.2. See Exhibit I (Attachment B}, On August 14,
2004, Duquesne Light responded by refusing to designate the project as New Residential
Development, See Exhibit | (Attachment C). la its letter, counsel tor Duguesne Light

erroneously concluded that Ohioview Acres was “an exishing development under construction
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for modernization™ rather than “new construction.” See Exhibut @ (Attachment C). Following
this tial demand, Mr. Gallagher requested a detailed breakdown of how Duguesne Light
arrived at the 3570(),0()(’5 figure. |

Instead of providing the requested brcakdowbs Duquesne Light reduced its
estimate of construction to $253,416.73. See July 14, 2005 letter i}‘aln, John E. Kahlil to Patrick
Gallagher (Exhibit 4, Tab Sh Tr.at 148,15 ~ 149.12, In his July 14, 2005 fetter, ’\h Kahtil
observed that “[tjhe fomier overhead tucihities were removed this past winter under a prior job iu
allow for the rebuilding of Ohioview Acres.” In order to keep the pnijcct on schedule, while
resewuig m right to challenge Duquesne Light's determination regarding the status of Ohioview
Acres, Ohtoview Infrastructure paid the $253,416.73 deposit to Duquesne Lightv See Exhibit 4,
422, |

Mistick Construction, the general contractor, excavated the trenches for the
m)d"crgmund tacilities. provided conduit for the lines, and buckfilled the trenches. Tr. at
1485 14.°

10, The construction of the “new” Groveton Village

While not funded as a H 0]’)6 VI project, Greveten \"magc‘s new design and
architecture was also inspired by the concepts of new urlmnisxﬁ and Jow density. The szncrsh;p
inthally submitted a Hope V1 application for Grovetor Village and, when that appheation. did not
recerve tundmg from HUD, the P«arme'rship turned 1o the PHEA to receive pehni:ssmn o use

tederal tux credits as o means of leveraging private funding to develop @ new Groveton Village.

"By provading the condutt and clectric designy; the developer went ubove and bevond its obhigatiens under Yarift
Rule 132 ‘
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See PHEA Application, Exhibit 26.5 As Mr. Machann explmned, the PHFA used cnitena similar
1o that used by HUD 1n evaluating and approving the Groveton application, Tr. at 57.8-20. As
with (’)hiﬂview Aéres, the Authority had to obtain permission from HUD to demolish and
dispose of the old Groveton Village site. See September 21, 2001 Demohtion and Disposition
Lcticr (Exh. 9}. ’Thc HUD Disposition Lettﬁ:r stated that:
The Mixed-Finance Finance Proposal for the Groveton Village site
will blend the development into the surrounding community,
reduce density, create a muxed income cormmunity, and provide
residents with dwelling unats that meet code uqmumenis and
~modern marketability standards.
See Exhibit 9, p.2. Through the issuance of this letter, HUD ensured that the proposed new
community would embody the design concepts integral to the Hope VI program.
| Atter recerving t}zis fetter, the Partnership began construction of the “new”™
Groveton Village at a cost of ten to twelve million dellars, In addition, the Pdf‘lﬂ(‘l’&hipkUbl‘&.il‘&‘d
a subdivision approval {rom the Robinson Township Board of Supervisors and, on December 31,
2004, recorded the subdivision plan which divided the site into six new parcels. See Exhubit 17,
Tr 77 at 20.21. | |
As with the Ohioview Acres, Duquesne Light billed the Authority tor the
c!cc(ficity pr:’:\;uicd to the residents of the 100 unﬁs at the “old™ Groveton Village, With regard
to tha “rew” ero#ct(m Village, Duquesne Light mstalled meters at each of the sixty-nine
residences and billed its ncv} customiers directly, Tr. at 131.12-19. The “new” Groveten Viﬂagc

1s owned by a limsted partnership with a long-ten greundlease from the Authamy. Tr.oat 1131,

# The broad and comprehensive scope of the new devetopments can be seen Brome a revies of the table of contents
for the Hope VI and PHFA Appheatons. See Exhibits 25 and 26
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Il.  Robinson Township treated Groveton Vitlage as a “new”
development.

Mr. MacFann testified that, as a consequence of the subdivision, Robison
Township treated Groveton Village as a new development and required comphance with the
Township's various subdivision, site plan, and land development ordinances:

Q. Now, Jet's take, for example, with Groveton, when yvou
proceeded with Groveton. how did Robinson Township treat that
project? Dhd they treat it as existing units. that you could keep the
same size streets and as basically an existing project improvement?

A. No. They consudered it a new development. They required us
to. one, determme ownership of the streets; also then comply with
current street regulations, meaning that if the streets were 35 or
less, now we had to have a 50-foot right-of-way tor the sireets.
The existing sewage hnes, the municipal avthority, new water
lines, they were considering this a brand-nesy development. We
had to subdivide the parcels to meet setback requirements, to meet
the number of buildings on the lot, a variety of ditferent zoning
regulations and -

Q. And that includes sidewalks as well?

A Yes. This Groveton Village was a strange site. For whatever

reason, sidewalks were only on half the site on one side of the

street, not on the other side, So they required sidewalks on both

sides of the street.
Py at 892200 17 Exlubit 22, In addition, the streets within Groveton Village were vacated and
excavated and replaced with a new pattern of streets. Tr 127922 In the course of this
demohtion, the Partnership pard Duquesne Light 1o remove the old overhead clectnie facilities,

Troat 1w

12, The developer excavated and backfilled the trenches for the
' underground tines and provided conduit to Duquesne Light.
As with Pleasant Ridge, Mistick Construction excavated and backfilled the

trenches for the underground clectric fucilities. In addition, Mistick provided conduit, free of

,...
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chu:ge, to Duquesne ngm. Tr. at 120.7. On March 27, 2002, Duguesne Light submitted a cost
eshimate of $117,590.05 to Mistick and the Partnership pard Duquesne L’ight the $117.590.08.

C. Procedural Background
I Description of the Consolidated Complaints
Ohtoview '{nfras,tfucturc and the Partnership filed these consolidated Complaints
oy April 10, 2006, The Complaints request a declaration that Pleasant Ridge and Groveton
Village quality as New Resadcntial Developments under Duquesne Light Company’s Tariff Rule
13.2. Each Complaint also seeks a refund of money paid to Duquesne Light for the 1‘nstallati’m‘l
of underground electnie facilittes at Pleasant Rx,dg,f: and Groveton Village. Duguesne Light filed
ity answers to the Complaints on May 15, 2006 and joined (’f‘mhpluimms* request to consolidate
these Complants. On July 20, 20006, the Court conducted an Imtial Preheanng C‘mifcrencc and,
on fuly 21, ZUGE ssued @ Prehearing Conference Order, consolidating the Cumﬁluints.
2. The Jammry 9, 2007 Hearing and the Parties’ Briefs
On Jatiwary 9, 2007, the AL presided over an evidenhary hédrmgund the parties
filed main briefs on February 26, 2007, On March 19, 2007, the parties filed reply briefs and the
Complamants filed proposed Findings of Fact and Conclusions of Law. On May 4, 2007, the
AL iéxuud his Inttral Deasion with regard to this matter, disnnssing these Complaints on the
basis that the Complanams allcgcdly fatled to carry thewr burden of proof.
Hi. EXCEPTIONS
~The Complamnants respecttully submit that the Commission should rcvckfsc the
ALY Inftia) Decision and accordingly file the following Exceptions. (‘fmnp}am:mts meorparate
- into these Excepivmns those arguments and supporting case law set forth in their Main Brief dated

February 26, 2007 und their Reply Brief dated March 19, 2007 Specifically, C‘.dmplainams
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assert that the AL crred n: (1) fanling to conclude that Pleasant Ridge and Groveton Village
quatity as “New Residential Developments™ under Rule 12.2, (23 considering Rule 1301 chre
nesther party asserted its application; (3) concluding, without substantial evidence, that the
developers had an option to construct the projects with above-ground electrie lines; and (4)
applying Rule 13 2 in a discriminatory manner, contrary to an Executive Order and the
Conunssion’s rules,

A, Exception No. 1: The ALJ erred in concluding that Tariff Rule 13.2 docs not
apply to the Pleasant Ridge and Groveton Village developments.

The Complainants take exception to the ALI's conclusion that the Complainants
tutled to prove that Duguesne Light's Tarift Rule 13.2 applics to Pleasant Ridge and Groveton
Village. See fmtial Deaston, p.9. Tandf No. 13.2 provides that Duqguesne Light is required to
pay the costs meurred during the construction and instaliviion of facthities for New Residential
Developments so long as the developer pays for the reguired excavation and backfilling of the

trenches  See Duguesne Light Company Schedule of Rutey, Taritt Nos, 13.28B and 13.2.C(6).

Tarift No. 13.2.A defines a “Development™ as follows:

A planned project which 15 developed by a developersapplicant for
electrie service set out in a recorded plot plan of five or more
adjoining unoceupied lots {or the construction of single family
residences, detached or otherwise, or mobile homes and one or
ot five-unt apartment houses, all of which are itended for
year-round occupancey. if providing electric services to such project
necessitates extending the Company's existing distribution lines.

‘I';uﬂ’f No. 13.2 A, Pleasant Rudge and Groveton Village meet this defimtion because: the
projects were (1) “developed by a developer™ (i.¢. the Complanants), (2) iw:rc sel oul 1
“recorded plot plans] of five or more adjoining unoceupied lots;™ (3) invul\,g the “development
of single tumily residences. detached or otherwise, or mobile homes,™ (4} mwl@ “uné Or Dore
five-umt apartment houoses all of which are intcndcd for year-round oceupancy:™ and (5) reguired
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the extension of distribution lines o service the new developments. which consisted of a radical ;
transformation of the sites, with new streets, newly imstallcd infrastructure, brand new homes,
and new homeopwners.

Consistent with the {‘edcruf rcquirexﬁcms of Hope VI and related state programs,
the Pleasant Ridge and Groveton Village constituted entirely new residential developments in
every material way. The testimony, which was uncummdictcd, c*onﬁmicd the following:

»  [he thirty acre parcel comprising, Pleasant Ridge was resubdivided into
approximately twenty-eight new ’parcefs ( Exhs. 1 2.,’ 14);

e Fifieen of ihe Pleasant Ridge lots have been sold in fee simple to single
family homeowners (Tr, at 69.23), |

» Cﬁ'@vctun Village W rcsuhdivided mnto six new parcels (Tr. at 77.25);

¢ Ownership of the sites has shifted from the Authority to the Complainants
anud to the new fee simple owners (Te. at 46.11-47.21,69.23, 113.1):

s The barracks-style housmg on each site was replaced by townhouses and
single family homes and park-like amcm‘ucs‘ (Exhs. 5-8):

¢ For approximately two years, there were 10 peopic living on either the
Pleasant Ridge or Groveton Villuge sites (Tr. at 7123y,

s Allofthe existing utility infrastructure on each site was removed;

¢ Both sites are now hundicupped-:wccssib{& in complhiance with the
Amcrkic;ms; with Disabilities Act(Tr. at 52.14-53 223,

+  The composttion of the residents of cach cumﬁ:unit:; wis changed trom
the "poorest ol the poor™ to mixed-income tenants and homeowners

(49.19-50.7);
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¢ Where Duquesne Light once billed the Authority ﬁrr cicctﬁc usage at the
site, Duquesne Light now separately meters each new residence and bills
the residents directly tor their electricity usage (Tr. at 70.11):
e The new parcels now pay real estate taxes (Tr. at 133.1); and
. 'I:'ch: cxbisting streets wete vacated and a new street grid was created for
cach site (except for Village Drive in Groveton Village which, pursuant to
Robinson Township’s subdivision requiremeants for new residential
developments, was expanded from 3‘5‘ to 507 Right of Way, with
sidewalks) (Tr at 6215, {44.4).
(Sce generally photographs set forth iy Exhibits 5 through 8.3 There can be no quésmm‘ that
Pleasant Ridge and Groveton Village are, i every ksubstuﬁtki‘\fé respect. New Residential
Developments under Rule 13.2.A.

The ALJ acknowledged the toregoing changes to the sites, but wrngly' concluded
that Pleasunt Ridge and Groveton Village fail to satisty Rule 13.2.47s def;nilifm of
“development”™ oo the ground that nether satistied the tollowing critena: “rfpmvidmg electrie
services to such project necessitates extending the Company’s cxisting‘distrabuliqn lines.” Initral
Decision at p.¥. To disqualify these comprehensive new residential developments from the
tart s “New Residential Development”™ provision. the ALY reached the erronceus conclusion
that thc;'_d’uvclnpw's\ simply “chose™ to install underground facilities as it these projects were
sumple utlity réluczttm‘ns:

The recard here is clear that both sites could have been

- redeveloped and served from above-ground fucithties. The
developers chose to build developments with underground

facilities. That decision was not imposed on the developers by
cither Duguesne or this Commission.

19
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fnrtial Decision, page 8.

*

There simply is no hasis for the ALY's assertion that the “record 1s ¢lear that both
sites could have been redeveloped and served fror above-ground facilities.”™ To the contrary, the
uncontredicted testimony was that nerther project could have been undertaken @*ith the old.
~above- gm‘und facilities. As Ms. Turbov, the tormer HUD official responsible for creating the
Hope VI program, testified, neither Pleasant Ridge nor Groveton Village could have réceived
funding and approval if they proposed anything short of an absolute transformation of the sites.
Tr. at 106.10, Mr MacFann and Ms. Turbov explained that the Hope VI scoring criteria dictated
certam design choices. In each development, the streets had to be reconfi gumd to permit pubhc
transportation, eradicate the “superblocks™ and create “defensible space.™ Tr. at 10(-».4-25.
Without a sweepmg redesign of the streets, neither Ohioview nor Grové(un Village would have
recetved HUD appmval for demolition and disposition to a private developer or approval from
the PHFA for the use of federal tax credits. Id. HUD's scoring eriteria also required that the
new developments be constructed to u prevathng market standard for destgn. Sinmularly, market
torees, driven by private investors and prospective homeowners, demanded that the
develupments be built 1o the design standard prevailing at other new residential developments in
Western Pennsylvania, Tr, at 99.24. That design standard calls tor the mstallation ot
underground util:ties, Troat 16115,

Ms. Turbov further explained that “you wouldn™t have feund a’ private developer
ar equily mvestors who would have wanted (o be wvolved™ it the overhead lines were retamed.
Tr at 166.22. Her opinton was corroborated by Mr. Falbo, who testified ﬁmi, from the viewpoint

of a private investor, the use of the former above-ground facthities would have been

unaveeptable, Tt at 117.21 ("you just couldn’t do it™). Finally. Patrick Gallagher, the
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constructivn zﬁ:xrmgerlbr Pleasant Ridge, testitied that, given thc’ new street lavout and new
construction on cach site, that the above-ground facilities could not have Beenk ased on either
Pleasant Ridge or Groveton Village Tr.at 145.2-8; 151 24.

The ALJ ignored this overwhelming testimony - and there was absolutely no
contradictory {eslimanyzfmm Duquesne Light -- in concludmg that the “sites could have been ;
redeveloped and served from above-ground facilities ™ Initial Decision at 8. Further. to
compound his error, he misapplied the language of Rule 13.2.A in a critical way. That Rule does
not conéidcr whether a “site” could contain an overhead line; it speciﬁcally refers to a planned
“pro)cgi “and requires an analysis of whether that project necessitates the e:itcnsidn of
distribution lines. These specific p_&qiccts - developed under Hope VI and related state standards
« absofutely and unconditionally required 1‘1‘1«; removal of t’ﬁe above-groand facilities (pald tor by
the developer) as part of the required transtormation of the site from rﬁidacentury barracks to
c"rntélxtzv()r‘ary market rate housing. To treat the decision to replace 'dilapi‘daté(i and crimc;
int'cstccl houstng projects with a hvable housing community as a mere deaision to relocate
clectiic hines creates a permanent distinction between urban m-ﬁﬂ new residential dcve'}ﬁpments,
pztrtmzlzw!y those that require conformuty to federal and state guidelines, and suburban
developineats. Rules 13.2 simply does not set forth that type of aistinetion.

a.  Pleasant Ridge and Groveton Village were not mere
retocations of facilicies under Fariff Rule 9.8

Despite the magnitude and scope of these developments, Duquesne merely asserts
that these communities do not quality as New Residential Developments under its Tarift Rule

- ‘ . T T oo IR
13.2. because they mvolved a simple “refocation™ of facilities under Tarift Rule 9.B.° The

? Dugueste Light's Tanitt Rule 9B provides thar
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Complunants, however, have never disputed that Duquesne is allowed to recover its costs undef
Rule 9.1 for the removal of its overhead facilities. Indeed, the Complainants paid Duquesne
separately for its costs in removing the overhead facilities at the old Ohoview Acres and
' Groveton Village sttes and do not seek recovery of those charges. Tr. | IS‘luﬁ 121 1a.

None of Duquesne’s facihities were rclucuted; Instead. the old facilities were
removed, at the developers’ expense. Tr. at 121.9-- 121,23, Such removal was not unly a
critical camponent of obtaming funding approval, it was i practical necessity associated with
demolishisig the old barracks, recontiguring the roads, and building new homes consistent with
kths: federal and state requirements that such developments retlect contemporary market
standards. Cmntrary to the claim m its Briet, Duquesae did not “simultancously”™ remove its
poles und replace them with underground f‘acilities. D.L. Br.at 8. The removal of the rixgihtics
{and paymmit for the removaly oceurred tirst, followed by significant periods where the sites
were barren and without electric customers, whﬂé awaiting the new devchspments. As Duguesne
Light's representative, John Kahhil, explamed m his July 14, 2005 letter regarding Pleasant
Ridge, the “[t]he former Qverhcad facilitics were remaved this past winter under a prior job te
allow for the rebuilding of Ohioview Acres™ Exhibit 4, Tab S Moreover, no -cusmmers
remained at the sites because all of the restdents had been rcn*n’o:ved from the locations betore the

o e

When requested or required by the action of o customer of a thurd party,
recation of Compuny facihties, except those govered by Seeton A of this
Rule, will be performed by the Company upon receipt, in advinge, of the
Company's eshimated total direct and indirect costs mcluding the related mcome
tax ol such relocations from the custonier or such third party The Company
way waive vharges soder ths rule f, iothe Copany’s judguient. the .ocation
of the Company’s existing supply hine andior service hine on the castomer’s
properly restricts the growth of the customer™s operations and the potential
werease in U Company’s revenues

The ALJ discassed Tarfl Rule 9.8, but did notexphicitly conclude that Rule 9 B apphed liere
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new unﬁergmuhd distribution lines were installed. Tr. ar 70.24. With respect to both
developments. the sites &ver: unused and Lynmccu;:vied and saw a change of ownership from the
Authcrity to the respective partnerships. After the sites were rcduccd tea “greenﬁeld— |
cquu-'al'cm* status and new infrastructure, including newly contigured street and utility systems.
was nﬁ;‘rnﬁtruutcd,« Duquesne installed its underground lines, Tr. at 88.14-25, 153- 155, 163.24.4
Thuse hoes serviced brand-new housing, with different owners and costomers. Clearly. given
the site demolition, temoval of averhead lines and ‘chzmg«: i ownership. the projects here
necessitated the exiension ot Duquesne Li ght's existing distribution lines.

Duguesne Light™s position 1ghores the fact that, once the old facilities were razed
amd removed, there was no guarantee when or if the new developments would proceed. Mr
Falbo und Mr. Gallagher testified that both dcv,cmpmcmé had to completé significant
development hurdles imposed by the local communities. For example, Robinson Township. the
host commumty of Groveton Vitlage, sttempted td have the development stopped. and refented
only alter court intervention. [y, 60,17-25; Exhibit 22 Thus, even though the Partnership had

| razed the t“vc;»r*mcr sites, there was no guarantee that the ‘I‘nwnship would pcr,mit’- the completion off
the development. Without such approvals, the former Groveton Village site would have
rcmzuﬁcai empty, with no overhead facilities, for zmx indetinite length oi'iixtlc, until a developer in
the i'umrc: could propuse a new project. In the event such u developer would seex to cohstruct a
restdential community, there could be no question that Duguesne Light would be required to pay
tor the wstallation of the underground electrie facilities pursuant to Rule 132

'i‘ﬁis case does net involve the mere refocation of utility p&lcs or facilives to Sl;i’t
the convenence of an exisﬁng property owner. Instead. the scale and comprehensive nature of

these projects 1s commensurate with the clear objective of Rule 13.2, to create a uniform

bl
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aesthetie and technological standard for new restdential developments across the Commonwealth
ot Pennsylvania. Accordingly, the ALY erred in fuiling to conclude that Rule 132 applies here,
notwithstanding the removal of factlities some time carlier under Rule 9.B.

B. Exception No. 2: The ALJ erred in 'consiéering Rule 13.1¢A).

The Complainants take exception to the ALJ's conclusion that Tanff Rule
F3. 1A applies to Pleasant Ridge and Groveton Village. Sec tmitial Decision, page 6. The ALl
wmngly claimed that “Duquesne Light contends that the situation presented by C)himficw and
Groveton projects is governed by its mriff provision found at Rule 13.0.7 ld. In tact, Duquesne
did not discuss the zspphcabihty of Rule 13.1{A} in its Main and Reply Briefs or in 1ts pretral
memerandum. Nor did Du‘qucsne Light’s counsel discuss Rule 13.1(A ) dunng the January 9,
2007 heanng. At the January 9, 2007 Heaning, the ALT instructed the parties that "rkailure" to
briet any legal arguments would constitute a warver of sach arguments. Tr. at l72 Accordingly,
the AL should huyp concluded that any consideration cs:"Ruie 13.1¢A) had been \'Vaj#ed by

- Duquesne

Further, the ALJ ts incorrect regarding the appheability of Taviff Rule 13.1{A)."
Rule 13.1(A) provides that, where distribution Lines have been changed from overhead to
underground, Teustormers iecerving ar o recerve clectrie service at voltages of 600 volts or less

from these sapply lines shall provide at their own expense the necessary facilities for receiving

131 UNDERGROUND DISTRIBUTION

{A) Wheo the Company is required by government order or enters inio
agreenients with redevelopment suthonties g private real estate developer or 4
group of customers 1o change ity distnbution supply lines from overiend 1o
undergeound, custommers reeeiving of to recenve electiic service at veltages of
6L volts or fess from these supply hines shall provide at thewr own expense the
necessary tacihites for recerving such underground service,
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such underground service.” C ledrly Rule 13.1(A) gmowm@ the payment for lateral service hne@
and mmuutcd facilities rather that the wholesale mxmiiumn of dxstributmn lines and associated
faciltties that are at issue here. Moreover, even if Rule 13~I(A) had somic applicability, its terms
would conflict with the cost-allocation provisions set forth under Rulc 132 AW hmh requires
Duquc&;nc Light to pay tor the instatlation of underground {acilities and thc: developer to prade,
'trbnch. and backfill the sites tor mnstallation).  Under the E’cnnsyii*aht& Rule.s ot Statutory
Construction, 1 Pa. CS. §1933, the more particular Rule 13.2.A. wnh‘ 12»« specitic application,
would prevail.
C. Exception No. 3: The ALJ erred in concluding, without substantial evidence,
that the developers of the new residential development simply “chose” to

install underground clectric lines, thercby xmpxoperh rejecting the
application of Rule 13.2.

(’lcarly, the ()hmvicw and Grovetown projects constituted “new residential
developnients™ as that phrase 1s commonly used. As nut;:d in Exception 1, these dcvc}upmmts
mvalved more than mere uliiity relocations and thus it within the defimtion ot “development™
under Rule 13 2.

As noted under the discussion to Exception 1, the projects simply mQId not have
been constracted without the demolition of the exssting infrastructure, including madg and the
complete and radeeal site tr;:nsfbhnutmn that took place. Theretore. to make the newly
constructed homes tnhabitable, Duquesne’s existing distribution lines had to be extended to
provide these projects with cleetric services. Thése projects would not have been u*ppmvcd. the
developers would pot have been interested, and the new homes would not have been constructed
or sold 1t the overbead clectric lines remained. they had to be removed as part of the radical
transformation of these sites. Once the construction started from seratch, including the need to

instatl new streets and infrastructure, electoe service had o be extended (o serve these new

T
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residents. Rule 13.2 does not mandate a lengthy waiting pén’od where wrban Tands must remain
fallow betore new residential development can be considered “New Residential Development™
under Rule 13.2.

The ALL, however, has nusapplied two factual circumstances (o suppbn the
erroncous conclusion that the retention of vverhead electric hnes within the Projects was 4
sunple matter ui’zshu&e of the develupers.
These two erroncous statements were s follows.
o [Tihe electric system design tor Ohiaview was moedified to retain some
of the above ground system that resulted 1n a reduced cost estunate. See
Initial Deciston, page &; and

“[D]esign changes made with input from: Duguesne Light resutted in the

$700,000+ estimate being reduced to $253,416.73.7 See Initial Dectsion.

—_—

oy

page s,

‘The tirst finding 15 apparently meant to support the ALJ‘Q conclusion that the
above-ground t‘zkmhtics could have been maintamned throughout the new communities. 1t is
based. ‘hnwwcr, on 3 masunderstanding of the record. The only above-ground facilities that
survived at th‘uview were those located outside of the new Pleasant Ridge development. These
factlities were focuted on land adjacent to the elderly high-rise, a parcel of lend thet was not
included iy the Pleasant Ridge Subdivision and remained n thé Authoritv's ownership. Tr. at
145.9-19 (Testumony of Patrick Gallugher, comparing Exhubits THand 135 This parcel is notat
issue in this proceeding,
Further, the undisputed evidence was that al} of the electric mfrastructure located

within the former Ohtoview Acres site was removed and, for an eatended period of ume, the
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thirty-acre sie was enttrely vacant, Tr. at 162.21-164.1, After this ‘permi once the developer
prepared utility-ready lots. installed a new street pattern, and granted utility casements to
Duguesne [ight. the underground distnbution systycm at Pleasant Ridge was xnsfalled‘

The second ﬁnding relates to Duquesne Light's ori gnal, wildly inflated, 3670()‘.,000’
~ estunate for the installation of underground fucilities at Ohoview. Tr. at 146.22. When the
developers asked for a breakdown of that cost estimate, Duquesne Light simply lowered its
estimate, with no explanation. T he AL} hid no basis 1o attribute Duqueﬁm Light™s r‘miuctirun of
this $700,000 estimate to $253.416.73 to “design changes.” In support of this finding. the AD
cites testtmony appearing at ‘Fransenpt pages 88-89, These pages, hnwever. have nothmg to do
with the reaséns for the reduction of the original $700,000 quote, The AL also cited Transcript
pages 154-57 tand Exhibit § to I'I’e;lrmg, Exhibit 4 ). These rcchrd Cimtmn:{ indicate that the only |
destgn change made atter this mnitial estimate was the decision to leave the eectric facilities
above-ground 1 the vicinity of the elderly high-rise (us noted above, this parcel was not within
the Pleasant Ridge subdivision). There 1s no basis for concluding that this de nunimus design
change was responsible for Duquesne’™s $446.583.27 (70%6) reduction in its csktmmte to
$253.416 73 IWanything, the fuct that 'me the tacilities onrside of the Hope VI t!évelopmcnt
renuned above-ground supports the Complainants” position that within the Hope V] property,
the retenition of avove-ground facilities within the projects was not possible.

’f’he record clearly and cnambiguously cstublishcs that the over-head clectric lines
hdd to be removed or these projects would not have been approved. Under federal and stale
tunding requirements, and mafkmplace demands, retaining the over-head electric facilities
stmply way not an option, just as retainmg the old street configuration was not an option. Thus,

underground lines were required to service these projects and it was error to conclude otherwise.
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D, Exception No. 4: The ALJ erred in applying a restrictive and discriminatory
interpretation of Rule 13.2 inconsistent with: (1) Executive Order No. 2004-9;
(2) the public policy ohjectives of the Commission’s rules encouraging
underground electric lines in new residential developments; and (3) the fair
and equal treatment of new residential developments whether they are
located on a suburban greenfield site or an urban in-fill site.

The ALY has interpreted Rule 13.2 in a manner that s unduly restricuve and
discriminatory. To do su, he ignores: (1) Exceutive Order No. 2004-9; (2) Commission rules
rcqyuirm g underground electric lines in new residential developmients: and (3) the discriminatory
¢ftect of treating suburban greenfield developments differently than urban in-fill affordable
housing dcvciupmcms ot the same size.

As explained in the Complainants’ Main Briet, the Commenwcalth of
P‘cmx:;},?lvania favors the adapiwe reuse Qr‘mnd; |

Duquesne™s position really is an affront to any urban project that
involves the adaptive reuse ot land. ts interpretation clearly
would discriminate against affordable housing developments
(which, given the layers of HUD regutation regarding their
disposition are unique) 1n favor of suburban private residential
devetopments. Such a policy would be inconsistent with the clear
public policy ot the Commonwealth of Permsylvania to avoid
wrban sprawl and encourage brownficld revitalization. See. ey,
Exhitnt 71 Commonwealth of Pennsylvania Governors Office
wssued Executive Order No. 2004<9 (*Commonwealth of
Pennsylvania Kevstone Principles for Growth. Investment, &
Resouree Conservation”) {stating that the “Commonwealth's
cconomice development goals inctude . . “implementing a
preference for development that uses and improves existing
infrastructure over development in undeveloped agricultural,
forested. or watershed lands”™).

Complanants™ Main Brief at 24 (citing Exhibit 21 Commonwenlth of Pennsvlvania Governors
Otfice issued Cxecutive Order No. 2004-9 ¢*Commonwealth of Pennsylvania Keystone

Principles for Growth, Investment. & Resource Conservation™)),

28
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The ALY responded, not by an analysis of the language of Executive Order 2004-
9, ur with the cost-sharing aspects ot the Duquesne Light tariff at issue, but instead with a
reference to a difterent type of utility, by stating that:

Complainants” policy argument avoids the question of who will

pay for the cost of the construction.  The end result of adoption of

Complainants” position would be that ulumately the cost would be

placed on Duquesne’s current custorners, Such a policy would

seem to contlict with this Commission’s regulations on extension

of services by water utilities. 52 Pa Code §§ 65.21, 65.22. The

regulatiens on water service distribution extenstons provide for a

balancing of the costs of the extension against the anticipated

revenwe T am not aware of any similar provision applicable to

electriv utilities, ~ :
See Inihal Dectsion, page . This analysis ignores the facet that, after nearly fifteen years of rule-
making, the Commussion resolved the issue ot “who will pay for the cost of construction” by
siriking a balance between the burden imposed on the developer and the burden placed on the
utility.” - Rule 13.2.C refleats this balance by requiring an Applicant for underground electric
service to (1) provide ~at 1ts own cost” the recorded development plot plan and casements and

{2y clear and grade the ground and provide back illing and excavating services. The

Cempany’s pant of the imstallation shall consist only of laying the hres and installing other

Y By as Order dated November 1, 1976, the Commission considered” (1) whetner continued appheation of the
uridergrounding requirenent was needed, and {2) i so whether the exising requirements should be amended. See
Pa Butletin Vol 9, Ho. 13 p. 1142 (Sat March 31, 1979). After an fnguiry in these issues, and feedback from
the public and the utilies, the Conmssion issued its Decetuber 28, 1979 Order, reaffitnung 1ts positon thit
waderground elecuic service muost be the standard for development (u Pennsyivama, With this rubing. the

SCampmesson also deleted the requiremient that developers pay o “per ot fee” for the mstallation ot underground
tacthties. See Pa Bulletn, Vol 9, No 13, p. 1141 (Sat. March 31, 1980). In deletmg the “per lot' fee, the
Conuuss,on teasoned that cosi-shifung o the utilities was justitied because. ever the long term. the operation and
maintenance costs of undergroand facilities were lower than for overhead faciles. See P Bulletn, Vol 14, Na,
26 p 225048an June 30, 1984, Thus, the Commussion retaired the undergrounding rule “as a means of spurning
technologieat sdvances and providimy 4 more attractive form of service ™ Id, Finally, the Commiission concluded
thoy the aesthetic henelits of urdergrounding cutweghed the utibities” countervailing arguments  Id.
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service related facttities.” See Respondents’ Lxhibit 4. The Company 15 required 1o bear the
remaning costs. Sc'g? Tantf Rule 13.2.C {6). (jkae'n the Commission’s rulemaking and the
bkala’ncc struck by Tarit! Rule {3.2.C, the AL s reference 10 the Commission's water regulations
was misplaced and unwarranted.

Moreover, the ALY's Imtial Decision 1s contrary to the public policy underlying
Tanilf Ruic 13.2.A. In s rule-making process, the Commission ’e.\piaincd that its goal was to
make the use uf‘undcrgrgtmd electric facilities the standard for new residential dmtlupm&ﬁis in
Pennsylvania  See Pa. Bulletin, Vol. 14, Na 26, p. 2251 (Sat. June 30. 1984) at footnote 9, infra.
The Conmmssion further explained that its cost allocation provisions would serve “as a means ot
spurring technologieal advances and providing a more attractive form of scevice.” [d, The
ALYs Inttial Decision would underming this goal by creating a fower acsthetic and design
standard for affurdable housing for any other residential developments cunstruétcd in urban

areas), and would enly serve to subsidize and encourage suburhan und ex-urban sprowl,

; K13
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For the reasons set forth above, the Comiplainants respecttully fite these

Exceptions in response Lo certain aspects of Administrative Law Judee Michael AL Nemed's
1 [ g

Initsad Drecision.

Dated: May 24, 2007

LUTALT R LILT

Fhe Initial Decision should be maoditied m consideration of these Exceptions.

Respecttully submitted,

THORP REED & ARMSTRONG, LLP

o COpfot f i
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Attorneys tor Complanants
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TO WHOM IT MAY CONCERN

Enclosed 15 4 copy of the Imtal Deaision of Adminstrative Law Judge Michael A Nemee This decision is being
issued and watled Yo all parties on the sbove specidied date

If you co not agree with any part of this decision, you may send written comments (cailed Exceptions) to the
Comuassion Speerfically, an onginel and uine (9) copes of yoaur cigned exceptions MUST BE FILED WITH THE
SECRETARY OF THE COMMISSION 2** FLOOR, KEYSTONE BUILDING, 400 NORTH STREET, HARRISBURG,
Pa UR MAILED TO PO BOX 3265, HARRISBURG, PA 17105-3265, within twenty {20) days of the 1ssuance date of
this letter. The signed exceptions will be deemed filed on the date actually received by the Secretary of the Comunission or
o the date depesited i the mait as shown on U8, Postal Service Form 3817 certificate of mailing attached 1o the cover of
the onginal document (52 Pa. Code §1.11(a)) or on the date deposited with an overnight express package delivery service
(52 Pa Code 1.1Ha)(2), by If your excepticns are sent by mail, please use the address shown at the tep of this lstter. A
copy of your exceptions must also be served on each party of record 32 Pu. Code §1.56(k) cannut be used to extend the
prescibed period for the filing of exceptionshep'y exceptions. A certficate of service shall be attached to the filed
exceptions.

If you recerve exceptions from other parties, you may submit written replies to those exseptions in the manner
~described abeve within ten (10) days of the date that the exceptions are due

Exceptions and reply exceptions shall obey 52 Pa. Code 5.533 and 5535 parvcularly the 40-page limit fot
exceptrons and the 25-page fimit for replies to exceptions. Excepions should cleatly be labeled as "EXCEPTIONS OF
{name of party) - (protesiunt, complamant, staff, etc.)".

I no exceptions are cecetved within tw en(y (20) days, the decision of thc Adminigiranve Law Judge may become
final without further Commussion action. You will recetve written notification if this occurs
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Encls. ; ~ %/%/
Certified Mail # JamedS. McNulty
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Ohioview Infrastructore, Inc.
v | Z -20066233

Duquesne Light Company

Groveton Housing Partnership, LP.
v. ~ : | C-20066236

Duquesne Light Company

INITIAL DECISION

: Before
Michael A. Nemec
Admiusteative Luw Judge

HISTORY OF THE PROCEEDING

- Complainants” Ohioview Infrastructure, Inc. (“Ohioview” or “Complainant”} and
| Groveton Housing Village Partnership LP (“CGroveton” or “Complainant™) filed these
consoldated Complaints un April 10, 2606, The Ohioview Complaint concerns an affordable

- housing development known as “Pleasant Ridge,” which was constructed between 2003 and
2006 The Groveten Complaint concerns an affordable housing develepment known as
“Groveton Village,” which was constructed between 2002 and 2004, The Complamts tequesta
declaration that Pleasant Ridge and Groveton Village qualify as New Residential Dc.vclcpmcnts
under Duguesne [ g,hr Company’s Tuniff Rule 132 Each Complaint also seeks a refurd of
maney pawd to Duguesne nght for the installation of underground eleciric facilities at Pleas:mt

Ridge and Groveton Village




Duquesnf. Light filed its answers to the Cemplamts on May 185, 2006 and joined
Complainants’ request to join these Complainits. A Prehearing Conference Order was issued on
June 21, 2006. On July 20, 2006 an Initial Prehearing Conference was held in Pittsburgh, and on
July 21, 2006, a Burther Preheanng Order was issued that established the ground rules for
discdvcry and consolidated the two Complaints. The mitial hearing was held on J anvary 9, 2007
i Pittsburgh. All parties were and are represented by counsel  The record closed on F ebruary 9,

2007 in Ac.cordancc with the notation on the OALJ Heanng Report.

The resulting record consists of a transeript of 174 pages of the testimony and
dxsc,ussxon 26 Complainant exhibits and 4 Respondent exhibits Main and reply briefs were filed
by Complainants and Respondent, along with proposed findings of fact and conclusions of law.
The record is summianzed in the findings of fact that follow and reviewed in the discussion
section The wo Complaints are dismissed in the order at the end for failure m carry the burden

of proof’

FINDINGS OF FACT

[ Dhmvxew is a corporation fmmcd under and pursuant to the laws of thc
Commonwealth of Pumsylvama located at 230 Wyoming Avenue, Kingston, PA, 18704
Complainants’ Exhibit No. 2.

2. Groveton is a partnership formed under and pursuant to the laws of the
Commonwealth of Pennsylvania also located at 230 Wyommg Avenue, Kingston, PA 18704,
- Complamants’ Exlobit No. 1,

3. Duquesne Light Company is a repulated Pennsylvama public utility
localed at 411 Seventh Avenue, Pitisburgh, PA 15219,

4 At the e Ohioview or its agent inttially contacted Duquesne Light to
discuss the provision of electric power to the planned Ohioview Acres development, there were

alrealy existing Duquesne Light electdical facilities including, but not limited to, poles, wires,
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transformers, meters, and other structures and devices used in the distribution of electric power
- on the property. Tr. 7980, 141-142, 144-145, 152-153; Complainants” Exhibits 10, 11, 16;

- Complainants” Response to Duqguesne Light Company’s Request for Admissions, No. 1; see
1. 29-30.

5. Mr. Patniek Gallagher of GAI Consultants, Inc. served as project manager
on the Ohioview Acres project. It 140, 146. '

6. Existing buildings on the Ohioview Acres site were demolished. Tr. 154-
155 ‘

7. Existing utilities on the Ohtoview Acres site were removed at the expense

ot Ohioview as part of the development budget. Tr 121,

. Prior tb demolition of the existing rcsidential dwellings at the Qhioview
Acres site, Mr Gallagher contacted Duquesne Light concerning the planned relocation and
stallation, and was told by Duquesne Light that the cost for design and consutiction would be
mexcess of $700,000. 17, 146-149.

9 Design changes made with input from Duquésnc Light resulted tn the
$700,000+ estimate being reduced to $253,416 73, Apparently, that amount was vpuid to
Duquesae by Ohioview  Tr 88-89, 154-157, Complainants® Exhibit 4 (Sze Exhbit § attached
thereto). '

10.  Aspartofthe Ohtoview Acres project, existing electric facilities were

relocated and nstalled underground. Tr 140-145; Complamants’ Exlubits 10, 11, 13,

11, Atthe time Groveton or its agent intially contacted Dzi}quesnf: Light to
discuss the provision of electric power to the planned Groveton Village development, there were
aiready existing Duquesne Light electrical fucilities mcluding, but not limited to poles, wires,

ranstormers, meters, and other structures and devices used in the distnbution of electric power,

T




~ on the property. Complainants” Respense to Duquesne Light Cowmpany’s Request for
Adnnsstons, No. 2, see Tr. 29-30; Tr. 117-118; Tr. 149151, Complamants’ Exhibits 16, 19.

12. Existing utiiities on the Groveton Village site were removed at the
g

~ expense of Grovelon as part of the development budget. Tr. 118.

13 As part of the Groveton Village project, existing electric facihities were

relogated and installed underground. Tr. 126-127; Complainants’ Exhibits 17, 19.

14, Groveton paid $117,000 to Duquesne Light for installation of underground

service at Groveton Village Tr. (18,

DISCUSSSION

Complainants seek an order from this Commission directing Duquesne to pay
back moues pad to DuQuesnc tor design, equipment and installaton of electrcal distribution
systems for me‘(f)hmview and Groveton housing projects. The total requested is $371,006.78,
plus interest, costs and attorney fces. Complainants cite Section 1312 of the Public Utility Code
as authonty for their request. Section 1312 does indeed provide for the paviment of interest as
part of'a refund, but attorney fees and costs are imposed only if the Conenission orders a refund
that 13 not made within a year of the order. Section 13 12(a)(b) of the Public Utility Code, 66 Pa
.S. §1312(a)(b); Complainants’ Main Brief, p. 16

Complainamts properly recognize that they have the burden of proof in this
proceeding. Complumants’ Main Brief, p. 18; Section 332(a) of the Public Utihity Code, 66 Pa.
€S, §332(a)

Complainants contend that Duguesne is obhgated under the terms of 3ts Tariff
provision No. 13,2 te pay for the costs of installing underground facilities for new residential
- developnierts, except for the costs of excavating and backfilling the utility trenches. While

Complainunts address the issue of interpretation and application of taniff provisions, that




discussion is largely irrelevant as Duquesne’s provision 13.2 is nearly identical to this
Commission’s regulations at 52 Pa. Code §§57.81 - 57 88, Complainants” Main Brief, pp.
17,19 |

While Complainants expended a great deal of effort in establishing that both
developments were new, with the removal of all of the preexisting stiuctures, roads and
infrastructure, Duquesne does not, and could not contest that contention Complainants also
expended a great deal of effort in explaining the rationale for replucing the old structures, and the
change in philosophy that resulted in the design of the new developments The decisim to
replace the old dwelling units and the design of the new ones was a matter of pubhic policy
arrived at by political entities at the local and national levels. Duquesne was mvolved in the
process becuuse both developrients are in Duquesne’s survice temitory, and the Complainants

desired to have electrical distribution systems installed at both locations.

Duquesne’s position is that 12 2 does not apply. As stated in its Main Brier,
Duquesne Light’s Tanff Rule 13.2 apphes only 1f providing service necessitates extending
Duquestie Light’s existing distribution lines. Both projects at Chioview Acres, now known as
Pleasant Ridge, and Groveton Village were built on sites that had existing overhead distribuzion
nfrastructore serving residential dwellings, which infrastructure was relocated at Coinplainants
request and replaced with underground infrastructure. Since it was not necessary for Duquesne
Light to extend its existing distnibution Jines to provide service, 'I‘aﬁft‘Rnlc 12.2 does not apply.
Complamants were properly required to bear the costs i accordance 'with Tanif Rule 9.B, which
s now Rule 13.1.A B. Duquesne’s Main Brief, pp. 5-6, Duquesne Exhibits R-3, R-4.

The language that Complainants rely on is found in Duguesne Rule 13.2 that
mncludes the title, “Underground Eleetric Service in New Residential Developments.” Duquesne

Rule 13 2 (A)(3) contamns the definition of development, and reads as follows:

(3) Development ~ A planned project which 1s developed by a
developer/applicant for electric service set out in a recorded plot plan of five or
more adjoining unoccupied lots for the construction of single family residences,
detached or otherwise, or mobile homes and one or more five-unit apartment
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houses, all of which are intended for year round occupancy, if providing electric
Service to such project necessitutes extending the Company’s existing distribution
lines. (emphasis supplied) (The language is simular with that found in 52 Pa.
Code §57.81, “Definitions” )

Duquesne Exhibit R-3; Complainants” Exhibit 1(A).

As noted above, Complainants have gone (o great lengths to demonstrate that
Ohoview and Grovelon imvolved the construction of new residential developments. Also as
noted abuve, Duquesne does not contest that the developments are new, only that it was the
chorce of the developers to change the distribution system within the development to an
underground system as opposed to using the existing overhead systém. Complainants place great
emphasts on the title to Duquesne’s Rule 13.2, and 52 Pa. Code § 57.81, “Underground Electric
Service in New Resiclerxna! Developments.” Pennsylvania’s rules of statutory construction can
be helpful in a situation such as the one presented here. Section 1924 states that a title of a
statute may be considered in the construction of the statute. 1 PaC.8. § 1924 However, Section
1933 states that the particular controls the general. Wherever possible, where a general provision
contlicts with a special provision, 1f possible, effect should be given to both. However, if the
difference 1s irreconcilable, the special provision shall prevail. 1 Pa. C.8. § 1933, Here we are
not dealing with a general provision, but a title. The provise in question here imposes an
additional requirement hefore a project can gualify as a “development” under either Duquesne’s

tarff or the Commission’s regulatior.,
g

Duguesne contends that the situation presented v the Ohioview and Groveton

projects is governed by its tarif provision found at Rale 13.1, Underground Distribution:

13.1 UNDERGROUND DISTRIBUTION

(A) When the Company is required by povernment order or enters into
agreements with redevelopment authorities, a private real estate developer or a
group of customers to change its distnbution supply lines from overhead to
underground, customers recetving or to receive electric service at voltages of 600
volts or less from these supply lines skall provide at their awn expense the
necessary fucilities for receiving such underground service.

Duqguesne Exhibit R-3



(Complamnants place reliance ona 1977kdcci5ion of this Commission recorded
under its Investigation Docket No. 99. Mr. Thomas Rue petitioned the Commission for an
exemption from the requirement to underground the electrical distribution system for a new
subdrvizion. His petition included three points, one of which is pertinent here. He contended
that because one house on the property was already served by an overhead line, his development

should be exempt  In response tn hus contentivn, this Commission stated:

The line serving the house is approximately 2,000 feet long and generally follows
the road in the development. We beticve that the existence of a single overhead
service line in a 160-acre, 115 - Jot housing develupment does not present a
compelling reason 1o permit deviation from our undergrounding rule. (emphasis
supplied) :

Re Thomas A, Rue, 1977 Pa. PUC LEXIS 157, 50 Pa. PUC 542, 543 1971

This Comruission’s regulat:ons on underground electrical sexvice dis tnguishes
between a service hine and « distnbution line. A distribution ‘ine 15 an clectric supply line of
untransformed voliage which delivers energy to one or more service lines. A service line is
defined as an electric supply line that delivers transformed, or lower, voltage service to a
residence or buikding. 52 Pa. Code § 57.81 The language 1n Duquesne’s tarif Rule 13 2 (4) (5)
ts substantially the same. Duguesne Exhibit R-3; Complamants’ Exhibit LAY

Complainants also frame the issue in terms ofpolicy. Tn their wuin briefar page

24 they state the followmyg

Duquesne’s position really 1s an affront to any urban project that involves the
adaptive reuse of Jand  Its terpretation clearly would discriminate against
affordable hous:ng developments (which, given the layvers ot HUD regulations
regarding their dispositton are unique) in favor of suburban private residenual
developments Such a policy would be inconsistent with the clear policy of the
Commorwealth of Pennsylvania o avord uthan spraw! and encourage brownfield
revitalization. (citation omitted)

Complainants’ Main Bref, p. 24,
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Complainants” policy argument avoids the question of who will pay for the cost
ol the construction. The end result of adoption of Complainants’ position would be that
ultimately the cost would be placed on Duquesne’s curf&m customers. Such a policy would
seem to conflict with this Commission’s regulations on extenston of service by water utilites.
52 Pa Code §§ 65.21, 65.22. The regulations on water service distribution extensions provide for
a hatancmyg of the costs of the extension against the anticipated revenue. 1 am not aware of any

stamlar provision appheable to electrie atilites,

The present case does not involve an extension of Duquesne’s facilities, Its
distrabution system existed and was present at each site. ‘The record here 15 clear that both siles
could have been redeveloped and served from above ground facilities. The developers chose to
build developments with underground faclities. "That decision was not imposed on the
developers by either Duquesne or this Commission  In response to Duquesoe’s initial cost
estimate, the electnc system design for Ohioview was modified to retain scme of the above

ground system that resulted in a reduced cost estimate. It 145-148, 155, 165.

Leonclude that Complainants have failed to casry their burden of showing that
Dugaesne hias in some tashion violated the provisions of the Public Utlity Code, this
Comnmussion’s regulatious or any other order or law this Comunission 1s authorized to enforce.

As aresult the two complaints here should be distmissed.

CONCLUSIONS OF LAW

I This Comnuission has junsdiction over the parties and subject matter of
this proceeding,

2. Nether Complamant has carried its burden ot proof of showing that
Duguesne has in some fashion violated the provisions of the Public Utility Code, this

Comrusston’s regulations ot any other order or law this Commission :s authorized to enforce
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3. Specifically, neither Complainant has sustamed its burden of proving that
Duquesne’s Tariff Rule 13.2 applies to either the new development at the former Ohioview

Acres or Groveton Village

ORDER
THEREFORE,
IT IS ORDERED
1. That the Complaint of Qhioview Infrastructure, Inc., aganst the Duguesne

Light Company at Docket No. C-20066233 is dismissed for failure 1o carry the burden of proof,

2 That the Complaint of Groveion Housing Partnership, LP, agamst the
Duquesne Light Company at Docket No. C-20066236 1s dismissed for failure to carry the burden

nf praof.

Michael A. Nemec
Adnnmstratuve Law Tudge

Date  April 27, 2007

oo nimon st
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RE: Qhioview Infrastructure, Ine v

PUC Docket No, C-20066233

Duquesne Light Campany
Groveton Housing Partneeshup, LP v. Duguesne L
PUC Docket No. C-20066236

Dear Secretary MeN

zht Company
Ity

LP -

An onginal and mine copies of Respondent Duquesne Light Company's
o the Exceptions of Uhioview Infrastructure, Inc. and Groveton Housing Partnership,
Presiding Officer in accordance with

Reply
Complainants are enclosed. (,omes are hemng served upon (.umplaimnts and the
Commission regulations.
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Altorneys for Complainants
Law Judge Michael A Nemec (with enclosure)



OHIOVIEW INFRASTRUCTURE. INC.. )
Complainant, ;
V. i No. C-20066233
DUQUESNE LIGHT COMPANY, ;
; Respondent ; DOCUMENT
GROVETON HOUSING PARTNERSHIP, LP, ) FOLDER
Complainaut, 3
| v. ) Ne. C-20066236
DUQUESNE LIGHT COMPANY, ; ‘ OCKE?E
Respondent ; JUN 0‘5 2007

RE SPONDE.NT DUQUESNE LIGHT COMPANY'S
R[',E’I Y TO THE EXCEPTIONS OF OHIOVIEW INFRASTRUCT URE INC.
AND GRUVETON HOUSING PARNERSHIP, LP - COMPLAINANTS
I{éspm)dem Duquespe Light Compary (bereinafter “Duquesne Light” or
“DLC™), by and through its antorney Regina M. Sestak, files this Reply to the
LExceptions of Olroview lufrastructure, Inc, and Groveton Housing Partnership, LP in
avcordance with Commission Regulation §.535, 92 Pa Code §5 535:

I INTRODUCTION

Compiainants agsert that their projects meet the definition of "New Reswdential
Development™ under Duguesne Light's Tanuff Rule 13 .2 because they were '*mmructui
on ¢leured. newly subdivided ground, utterly devord of mfrastructure, streets or
buildings Complainants’ projects, however. dv not meet the definttion of

2

*development™ i Duquesne Light's Tariff Rule 13 2 because neither proyect
nevess iated Duguesne Light extending s exiating distnibution lines Esidence of

record clearly demonstrates that both projects were built on land that was already

being served by Duquesoe Light's distribution ; system  Complamants themselves



caused Duquesne Light’s overhead facilities to be remaved as part of projects that
also required installatron of underground facihites  Because removing facilit,es am':‘
replacing them with facilities in another Jocation s & relocation, Duquesne Light
properiy charged Compluinanls under its Tarif{lf Rule 98

Auny cost imposed upon an eleetric distribution company such as Duquesne
Light is ultimately borne by its customers  As will be discussed in greater detail
below, no evidence of record supports a finding that Duquesne Light’s éusmmers
*should be forced to subsidize the installation of underground service in Complanants®
prejects, when both projects oceupy siles that were being served by Dugquesne Light's
distribution syszcm peror Lo demolition and reconstruction.

‘Complainants misstate the reasoning ot Administrative Law Judge Michael A.
Nemec (hereinafter “ALJ Nemec”) as set forth in ;he Inivial Decésién, and then assert
that this ﬁ»ismamd reasonjng ignores Peansylvania tand use léxxf aud Publee Utility
Commission {hereinafier “PUCT or “Commission”) requirements. Nowhere in the
Initial Decision is the term “"New Residential Developmeat™ limited to disqualify any
development 1f, at one time, an overhead supply hne eaisted at the site - On the
contrary, the [nitial Decision wras upon the meaning of the werd “development™ us 1t
15 defined o DLC Tariff Rule 3.2 and Commission Regulation 57.81, $2 Pa. Code
§57.81 As wil. be discassed in greater detard below, ALY Nemee properly concluded
that netther ol the Comp!az’nanis‘ projects met tais definition of "development™
because providiag electric service to the project sites did not necessitate Duquesne
Light é,andmg s existing distribution frnes

. BACKGROUND

As The Parties
B. The Subject Properties
I. Pleasant Ridge 2, Groyveton Village
The information contamed 1p these sections is generatly i accord with

testimony antd exhibuts presented at hearmng,.



1 Conditions of Ohioview Acres and Groveton Village

Complainants misstate the testimony of their witness Walter M Eann
{hereinafter “MoFaun™), Aatnncd}n Duguusne Light’s Reply Bredl, pp. 3:4, at no
tme duriag his volumupous wstimony {(N.T . pp. 36-891 Jdid MceFann state that edher
Groveton Village or Ohioview Acres had been plagued bx severe social probiems,
including concentration of poverty, high unempioyment, vandalism, periodic
shomiingé, drug trafficking, and gang activipy Ra(her,'McFann made these statements
about pre-1993 ers public housing in general. Sce N.T., pp. 4U-43. His linkage of
these statements Lo actions taken by the federal government underscores the fact that
tie was speaking glolﬁnl]y atya‘ou: problems with puklie housfng across the United States
. rathm‘ than about probkems in two specific pubh’c‘ housing commumm:s in Western
Pennsylvania

Complatnants assert thet McFann testified Groveton Village and Ohioview
Acres lacked defensible space, citing Page 41, Line 5 of the transeript.  Howeéver, as
poted in Dqume Light's Reply Brietf. po 4, that Sitation icads lo a purtion ol &
question asxed by C‘ompiaiu:#xns‘ counsel. “What dc vou mean by th:it e,

i

defensible -7 The question continues onte (ae next hne. where we find the word, *--
space””

Complamants go on to cite u portion of the iranscnph Page 40, Lipe 21
through Fage 41, Line 4. as if this sectan ol the transcript contained specific
testimony about saort-comings 0 Ohwoview Acres and Groveton \f‘xilage, 1.8,
structural protlems, and lack of public transportation Md glaer smenities, such a8 air
conditioning and socinl services. In foct, as notec in Duguesne Light’s Reply Brief,
p.ob thiz tesmimny also concerned pre-1993 public housing 1 general and wus not
speaific to Ohioview Acres or Groveton Village it should be noted that window air
condrtioners ere clearly visible in pre-demohtion photes of Ohroview Acres.

Comipluinants’ Exhibiis A, 5F
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Complainants assert thut “the develupméms.‘ again apparently referring to
Ohioview Acres and Grovetnn Village, were Lot handicapped-accessible and lacked
stdewaiks that comphied with the Americans With Disab:lifies Act. No citation to the
record 18 provided to support this statement. However, as néted in Duguesne Light's
Reply Briel, pp 4-5, pre-demolition photes of Ohtoview Acres and Groveton Vitlage
appear ty contradict Complainants® assertion dy showing curb cuts of the sort
typically associated with wheelehair accéss, a designated hnnd:capp’ed parking areq,
and what appear to be wheelchair access ramps to dwelling units. Complainants’
Exhibits SA, 5C, 7B, 7D, | N

Complainants assert thut “the developments” suffered from vacancy rates
below 50% of capacity, citing transcript Pages 42, Lives 15 through 25 Agamin, as
noted in Duquesne Light's Reply Brief, p. 5, this portion of McFann's testimony was
about “these types of public housing sites™ generally  Further ruther than asserting
that occupancy was below 50% in “these types of public housing sites,” McFann
testified that vecupuncy was typically “in the high §0s.” but would full below 50%
atrer seversl shootings in a puhlic housing community, after which 1t would build
back up. N.T., p. 42, Lines 22-25. Nothing i McFann's testimeny mdic;&es thut
there had been even one shooting or less than 50% cccupancy at either Ohioview
Acres or Lroveton Village

4. Regulations resteicting the Authority’s ability to address the
problems at Ohioview Acres und Groveton Village

S. The Applications for Hope VI funding to create new
comnunities to replace QOhjoview Acres and the old Groveton
Village.

f. Ohioview Acres is demolished and a Hope VI Commuuity
known as Pleasant Ridge ts created on the site of the former
property.

The snlormation contamed w these sectrons s pensrally in accord with

testimony and exlibits presented at heaning

7. The former Obioview Acres site was fransformed fnfo a
“greenfield” following the receipt of HUD approval for the
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demolition of Ohioview Acres aad disposition of the site to a
private developer, '

Afthongk Complainamts assert thar the Oluoview Acres site was squivaient to g
"'gmenf;e%d" site, there is no evidence of record to support this. Complainanis’
referetice to Page 163, Line 23, of the transeript ‘lauds only to o portion of a question
asked by Complamants’ counsel of their winess Patrick Gallagher theremafter
“OipHugher” )y which reads, "comrpkmciy razed and vacant 7 Duquesne Light s aware
of no generally accepied definition of “preenfield” that helds that term to mean land
that s vacant becduse the structures on it had been rozed.  Such g definition would
yrcquxrc that every construction site be ¢onsidered a “greentield” site, which would
grossly dilute the meaning of the word,

Black’s Law Dictionary (&' ed. 2004) defines “gxéenf:‘e[d Sete™ as;

[. Laud that has never been developed  Such land is presumably

apcomtaminated. F BROWNFIELD SITE. 2 Froperty acquired as an

investment, esp for establishing a new business.
Complamants upbcar to-be using the term “greentield™ tn accordance with the first
definttion. If so, no evidence of record suggests that the cond:stion vt Olsoview Acres
after demolitton ot the existing housing was equivalent to that of lend that had never
been developed. There 15 ample cvxdmcc, however, that the site meets the second
“defintion, in that it was acquired as an mvestment. Testimony of Complainants’
witniess Raiph A Falbo (hereinafrer “Falbo™y, N.T . pp 1¥i-112; sr."e wlser,
Complainant’s Caveptions, pp. 8- 14

8. Stowe Township, Altegheny County, and Doquesne Light
‘ treated Pleasant Ridpe as a new development.

memla:nunts assert that requirements imposed by Stowe Township mean that
the progect at Ohisoview Acres was a "new development.” The Comaussion, however,
t5 ot bound by such a muneipal determinsiion, which was apparéxitly driven by
constderations other than the Public Yoy Codel Lo deternuning whelizer or net this
project was a new tesidenual development within the meaning of Duguesne Light's

Tarift Rule 13 2 and Commission Regulations 57 81-37 88, the Commission must




rather look to Duquesne Light’s Tarniff itself, as weii‘as its own Regulations Neither
support Complatnants’ pQSihm‘l; as will be discussed ingreater detail below

Conplainants make much of the fuct that the words “New Business” appear on
Duquesne Light’s desygn drawing for mstallation of uudt:r’gmund facilities at |
Olitoview Acres. Complamants” Exhibit 13 As noted 1n Duquesne Light’s Reply
Brief, p. 7, Complainunts did not establish the meanmyg of the phrase “New Business”™
on the record - If they had attempted to, they wouid have discovered that 1t s the
name of & Duguesne Light dep-'artment. tather than a determination that the project
was or was not a “new res dential dcvclopmem;“

Complainants assert that reconstruction led to separately metered customers,
rather than one billing responsible governmental entity, as if this were proof that the
(Jhmvic‘w project was a new residential development within the meaning of Taeilf
Rule 13.2 Nothisg in the record supports this inference. Further, Complainants
present this change in metering as if it were an advantage to Duquesne Light, No
evidence of record suggests that it is.

Complamaots assert that thesr Exhibit 6 shows th‘e‘wmplete eradication of
Ohiroview Acres and creation of Pleasant Ridge. 1o fact, these photographs show
vatious streets with buildings that ;mpe:ir to be houses and a playground area  No
eradication or creation 1s depicted.

9. After the demolition of Ohioview Acres, Pleasant Ridge wagy
constructed with underground electric facilities.

Complainants cite Lines 17-22 ot Transcript Page 153 in support of certain
testimony by Gatlagher. As neted in Duguesne LighC's Reply Brief, p. 7, those lines
wm:am a statement and a question by Complainams’ counsel -~ Alse as‘ noted 16
I)ixquvs:w Light's Reply Briet, pp 7-%. Gallugher's textimony that the ‘uxi'inies were
S years old J;N’i that their useful hle was nearing its end appears on Page 132,
C.‘mnplumnx;tb‘ werdmg of this section implies that Gallugher mitended " utilities” 1o
fefer 1o Duquesne Light's elecirical facilities. In fact. said testmony speaks only of

“uttlittes™ and follows testimony about problems with sanitary and storm sewers. i




precedes testimony about gas lines, leading o an inference that Gallagher was
speaking of sewers or pas lines rather than electrical facilities  Gallagher does not
mention Duquesne Light's facilities until the following page. coling only that
Fuquesne Light's service came into Ohioview Acres in front of the elderly high-rss&
and thut 1 wa# provided overhead. N.T., p. 153, Lines 1-3.

Cfu'mplainams cite Lines 4-7 on Page 153 of the trunscript for Gallagher's
testimony that because the former streets were vacated and a new street grid system
and housing anits were constructed, the old overhead lines could hot be retuined The
crted tc:siimdny, however, reads. "But with the current layout, the condition of the
existing utibities, and the magoitude of the money being spent here, along with the
Lorizontal and vertical changes to the site, we coulda’t reuse the utilities ™ Galltagher
did testify that Duquesne Light’s existing overhead facilities could not remain in
place in Ohioview becaunse the site was redesigned. N T, p; 144 tine 19, through p.
1435, tine 8. la other words, the Ohioview Acres project rcquired‘the relocation of
Duguesne Light’s existing facilities o sccommodate changes made by Complainant
Ohtoview - Gallagher furtber testified that the new thnew Avres project could have
been served through overhead facilities. N.T.. p. 1539, Line 17,

| Conwiainauﬁ cite Gallagher's testumony at Line [, Page 148 in support of
ther ussémon that, “Mr. Guallagher and his subcontractor, Santangelo & Lindsay,
prdvids’:d Duquesne Light with a design for the installation of the undérgmuhd

1

tucthinnes ™ The actyal testsmony that appears at the cited location, however, resds:

“Yes, We prcpz‘.red the utthity plans for all the -7 The rest of the sentence, Tound at

ot

Lives 2 and 3, reads: - utilities, inc[uding the Duquesne Light, Verizon apd
Conmcast™

Complamants assert that, 1o a letter dated Augast o4, 2004, Daquesne Light's
atterney crropeously concluded that Ohtoview Acies was not a sew resmidential

development because it was “an existing developmwent under construction for

mudesnization” rather than “new censtruction.”™ The letter, Attachment C to



Compluinants” Exhibit 1. speaks for stself. In pertiuent part it reads “In addition,
DLC had disteibution Tutes n place serving Ohjoview Acres  Aw such. Section 9(B).
Refoeation of Facilities, is the operable provision of DLC“S Tariff "

Compiainants’ discussion of Duquesne Light's charges for rcluca’lm‘n of
facthittes at Ohtioview Acres is just one more example of the way Complainants have
misstated the evidence throughout their Exceptions, as well as 1n their previousiy
filed Briefs. Readihg the rest of this section of their Fxceptions leads to an inference
that Duquesne Light snitially provided an inflated x::;lima&, then cut 1t by more than
balf rather thao provide a breakdown of the costs involved. No gvidence of record
supports this inference. Gallugher testified that the initial estimate was over
£700.000 and that he requested a breakdown. When asked if he ever rcecivéd a
breakdown, he testified, “Not a detailed breakdown from an enginkeermg standpoint
that we could substantiate and review with gur client, no.” N ;}“, p. 14y, lines 5-8.
The inescapakle conclusion is that he did r_cc;:ivc a less delallekd breakdown. When
asked aboul the Losx being lowered, Gallagher testilied that the design teatn met with
Duquesne Laght employee John Khalil (hereinafter “*Khalil™). who was very helpful in
teying 1o lower the costs, apparently through design changes For example, Gallugher
testified that keeping overhead facilities in the portion of Ohioview Acres near the
igh-risve Jed to a cevised cost estimate  N.T., pp. 148-149, 155, 165, It :;hquld be
noted tﬁat the original plan shows underground facihtics in frout of the high-rise.
Testimony of Gallagher, NT., p. 143 This is significant because, of Complainant
Ohioview had actually beheved that it was required to instali uaderground jacihties
by Duguesne Light Tariff Rule 13.2, it would net have altered the plan 1o save money
by keeping some overkead facilities. |

As noted in the leter dated July 14, 2604, from Kham’m Gallagher, Exhibit 5
to Complhinnunt™s Exlnbir 4, Duquesne Light was abls to reduce tts vriginal estimate
by altow mg some of the exrsting overhead conduciors to remain and by cemoving the

matertals costs for URD transformers.



Compluinants assert that the developer excavated and backfuied trenches.
Even if Duquesne Light's Tariff Rule 13 2 apphed, the developer would have been
responsible for excavation and backfitling. See Extibit | to Complainants® Exhibit 4,

Tariff Rule 13 2.C., which reQuiresi

The applicant for elecirnic service to a development shall conform to the
following: .

t2) Al its own cost, clear the ground in which the lines and related
fac.litics are to be la1d of trees, stumps and other obstructions,
provide the excavating and backfilling subject to the inspection
and approval of the Company, and rough grade it to withio six
inches of fisal grade, so that the Company’s part of the
tnstallation shall consist only of laying of the lines and
installing other service-related facilities, . .

Complainants assert in Fomriote 5 on Page 13 that the developer went above
and beyond its obligations under Tariff Rule 13.2" by providing condutt and electric
‘designs. However, since Duquesne Light’s Tariff Rule 13.2 did itol/apply; ény e
provided by the developer operated to avoid Duquesae Light charges. Gallagher |
testi‘ﬁed that Duquesne Light's original $700,000 estimate had been for both design
and consttuction. N T, p 147, lines 2-5. 1t should be l‘hrthcr noted lh;d'i Duquesne
Light's Turiff Rule [3.) requires that the necessary faci"lm'ﬁs to receive electric
supply and service lines be installed at the customer's own expense. See Exhibit 4 1o
Complainants” Exhibit 4,

10. The construction of the “new”™ Groveton \"i.llagc

Complainants assert that Duquesne Light had prcviuuﬁ'y talted the Allegheny
County Housiog Authority for service to 100 houstng units. It tisr not clear why
Complainants present the fact that Duguesne Light must now individually b:li 69 encf-
user housimg units instead. as)f this were an advantage to Dugaesne Light. No |
evidence of record indicates that it is. |

As wak the case with the ()hi(w;e\\ project, no c\f(ifn{;f: éf rec;{ni establishes
that the Groveton projeet was o development within the meaning of Duquesne Light's
Fandff Rule 132 beecause 11 was 1'1101 necessary fu ':)uqucaﬁc Light to exmna s

distribution hines to provide service. Distribution facilities were already i place at




the site prior to demolition Ga!’iaghcr testified that some of the existing poles in
Groveton Village could not have remamned ia place because thkf:»szrex:m were widened.
N, po 151, Tines 20-250 1 other words, the project required the relocation of
Duquésuc Light s existing facibties to aczommuoedute changes made by the
(?«,unpiuiimm Giravelon.

It Roebinson Township treated Groveton Village as a “new”
development.

Complainants assert that Robinson Township considered the project at
Groveton Village a “new develupment.” ‘Thc Commission, howeter, ts qot bound by
such a municipal determunation, which was apparently driven by coasiderations other
than the Pubbic Ulility Code. See Cémpminams‘ Exbibit 22 1 détermming whether
or not this project was a new residential development within the meaning of Duquesne
Light’sy Tariff Rule 13 2 and Commission Regulations 57 81-57.88, the Commission
m’m,x rather look to the Tariff nself, as well as its own Regulations. Neither huppoﬁ
Compluinants’ posttion, as wili be discussed more Tully below.

12. The developer excaviated and back{ilted the trenches for the
underground lines and provided conduit to Duguesne Light,

Cumplmynanm assert that the developer excavated and backfrlled trenches and
provided ccmﬁun I slmuld"’be noted that Duquesne Light's Tariff Rule 13 1 requires
‘that the necessary fucilities to receive eleetric supply and service hnes be installed at
the customer's own expense. See Exhibit 4 to Compla nents” Exhibit 4. Further, as
noted above, even if Duguesne Light's Tariff Rule 13.2 had applied, Rule 13.2.€.
requires that the applicant tor service excavate and backfril,

. Procedural Background

The procedural history contained in this section s accurate

Y. EXCEPTIONS
For reasons discussed 1o greater detail above and below, as well as in
Duguesne Light's Main Briel and Reply Brief. Complainants’ Eaceptions are without

merit,
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Any finding of tact made by an administrative agency such as the Commission,
that 15 necessary lo support its adjudicstion, must be suppurted by subsmnmi
evidence. 2 Pa. C.S. A §704

As the parties scekong ftirmative relief from tae Commission, Complainants
had the burden of proving the complaint allegations by presenting evidence at hearing

to establish the material facts by a preponderance of the evidence. Darling v,

Philadelphia Electeic Co., F-00161139 :Ocder entered November 16, 1993, éb Pa.
.S 332{x) “Burden of proot imports the duty of finally establishing the existence
of a certain fact or set of facts by evidence which preponderates to a tegally required

extent. Se-Ling Hosierv v. Marpulies 364 Pa. 45,70 A.2d 854 (1950} To establisk a

sufficient case against a utihity and satisfy the burden of proof. vne must show that
the utility s responsible or aceountable for the problem described sn the complant,

Eeinstewn v, Philadeiphia Suburban Water Company, 50 Fa P U C. 300 {1976),

reve‘rsed on o‘lher grdunds, 34 Pa. Comnwnwea‘lth 516, 383 A.2d 997 (1978} Without
a show:ing that a utility «s 10 vielation of its duty under the Public Utility Cade or the
orders or reguiations of the Cooumissien, the Commission has no pewer (o sustain a
complamt brought agatnst the utlity, i such a case. the Commission does not have

the authority, when acting on u customer’s compluaint, 0 require any acticn by the

utlinj West Penn Power Company s Pennsylvania Pubhe iEuhw Cem.. 84 Pa
(.iorl:ﬂu:n&xaz:dlﬂi Ct, 157 162, 478 A.2d 947 (fﬂ)xé3
The Initial Decision pruperly dtimr’:;:scs Complatnants” Complaints due to then
fatiure o pmvé that Dugquesne Laight bad violated the provisions of its Tariff, the
Pubhic Utility Code. the Commisston’s Reguletions, or any other order or law the
- Commission 15 authorized o enforce.
AL Exception No. 1: The ALJ erred in concluding that Tariff Rule 13.2
does not apply to the Pleasant Ridge and Groveton Village
developrents.

Pers well established that taritts fited with the Comuission have the Turce ot

law and are binding upon the wtility and the customer  Steeler v Bell Tetephone Ceo.

s
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32 PaCrowlth 319, 379 A 2d 339 (19773  The tariff rule here sn issue. Duquesne

Light’s Tariff Rule 13.2 {Exhibit | to Complainants® Exlubit 4] concerns the

installation of underground electric service and, in pertinent part, limits the

mstatlation costs that must be paid by an applicant tor eleciriv service. These

provisions are substanoally wdentical to Conmission Reguianons §7 81-57 48

Tariff Rule 13 2.A presents a series of definitions that limit the applicability

of Tarit? Rule 13.2;

A Definitions

The following words and terms, when used in this rale shall have
the following meanings. unless the text ¢learly ndicates
otherwise,

(1) Applicant for Electric Service — The developer of a

recorded plot plan consisting of five or more lots. or of one
or more five-unit apartment hou«e‘,

(2) Developer - The party res;mns:ble for mmtructm;b md

providing improverments in x deveiopment, that is, sireets,;
sidewalks, and vulity<ready lots.

(3] Development ~ A planned project which 15 developed by a

developer/applicant for electric service sel out in a recorded
plot plan of five or more adjeinming unoecupied lots for the
copstruction of single-family residences, detached or
otherwise, or mobile homes and one or more five-unit

apartment houses, all of which are intended for year-round

occupancy, if providing electric service 1o such projeci
necexsitates extending the Company’s urnnng distribution
fines. temphasis added)

These cefimitions are substantially identical to those contained in Commission

Repulation 57 81,

Prior to construction of Pleasant Ridge and the presert Groveton Village, their

sifes were occupied by residential dwellings that received service though Dugquesne

Light's existing distribution system,  This can be ¢learls seen i photographs

contained in Complainants” Exhibits 5 and 7.7 Sec also Complainants® Response tu

Duaguesne Light Compuny’s Request for Admissions, which was made part of the

recand at N Ty

i, bines 3-8, Testimony of Falba, N1 pn o 117-118; Testumony of

' Gullugher opined that overhiead lines  Ohioview Acres would have “probabily been ludeously uply ™
NCE p 159 However, as can be seen in Complamants” Exhibite § anc 7, Duquesne Light's oserhead
tactities are sometimes strikingly beautiful.




Complainants” witness Walter MacFana (hereinaftgr “MacFaﬂn“}‘N.T. pp. 79-80,
Testunony of Patrick Gullagher (hereinafter “Gallagher™), N T pp 141142, 144-145,
159-153; Complainants® Exhibits 16 and 19,

AlJ Nemec therefore properly determined that both of Complainants® projects
were bailt on sttes that bad eassting overicad distribution infrastructure serving
residential dwellings, which infrastructure was relocated at Complainants request and
reylas:cd with underground inlrastructure  Sice i ivas not necéss&rj@' tor Duquesne
Light to extend its existing distribution lines to provide service, Tartff Rule 13 2 does
not apply. irxiu‘al Decision, p. 5. |

Complainants fault ALJ Nemee's conclusion that the “record iy clear that both
sites could have been redeveloped and served from sbove-ground facilities,” basscmng
that, to attract private investors and obtain HUD zpproval, 11 was necessary for
Cfomplamants to reconfigure the siie~s‘ This assertion misses the point. No evidence
of record indicates that anyone forced Complainants te participate iﬁ these projects
that are, after all, investment opportunities. See testimony of Falbo, N T, pp. 111
112 As discussed in greater detail on pages 20-21 of Compiainants” Exceptions, it is
clear that Complainants c¢hose to undertake these projects for financial gam and that
they chose to reconfigure the project sites and install undergeound service ig order to
obtain HUD approval, public funds, private invcshnen;, and f::deré'l tax credits, They
were not required to mstall underground service by Duguesne Light’s Tanff Rute 13.2
or Commission Regulations 57 81 ~57,88, m:ixhér of which applied beeause, as
discussed in greater detnl elsewhere in this Rt:;ﬁlg,-j, as weld as m o the Inriel Decision
and 1w Duquesne Light's Mam and Reply Briefs Complainants” projects do not meet
the defninition of "dm»’elopmem -

Complainants conclude with an assertion that, becaase they had caused
Duquesne Light's overhead infrasiructure to be remeved insiailation ufkundergmund
tafrastructure required the extension of Duguesne Light's distribution system.

Complatnants” position 15 disicgenvous, ot best. At worst, it 1y remipiscent of the
B ;
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stery of the man who, while on trial for murdering his parents, demanded mercy
because he was an orphan

. Pleasant Ridge and Groveton Village were not mere
relocations of facilitics woder Tarviff Rule 9.8

Complamants assert that, because old facilities were removed before new
facilities were installed, no relocation of facilities tuok place. They reiterate that, for
a period, both locations became tgreenfield” sites. However, as discussed in preater
detail above, mere razing of buildings does not transform property into a greenfield :
site.

Complainants tmply that the land tay vacant for an extended period of z’ime, n
fact. a portion of the Grovetdn site continued to be occupied. Testimony of MacFann,
CHCT pp. 87-88. In its Formal Complaint, Complainant Grovetan avers at 5 that
Groveton was construcied in 2001 and 2002, {Complatnants” Exhibit 1] Khzi;il‘s
letter to Complainant Grovetan’s agent Mistick Construction 1y dated March 27
20021 (sic), which is apparently Mareh 27, 2002 since it iy stamped received or
Murch 28, 2002, [Attachment B to Complamnants” Exhibit 1] Sad letter in pertinent
past describes work to be performed as. "chxm'er the exasting overhead facilities and
mstall anunderground pia‘n according to vour request.”  There 1y no clear evidence of
record concerning how long any portion of the Groveton site may bave been vacant.
However, logie dictates that an estumate for removal and me.taﬂatmn to b performed
sometime atter the late March, 2902, date of the estumate, which work was apparently
cx.)mpiéted SOfnet‘i:ne before the end of 2(1‘)2. does not aliow muck time for the
| property to sit vacant.

Complainants assert that it was never verfein that the aew Groveton project
would se built after the old community '.\":n razed because of npposition by Robinson
Township that required court intervention (o overceme. The deciswon of the Rebson
Board of Com:mssmngrs. however, is dated September 11, 2000, [Complainants
Exhibit 22} Complainants did not establish when ccurt wntervention was successfui

but, since Khalit's letter was dated more than 18 menths later, and both demolizion



and construction were apparently wmbictec withtn nine months of the date of the
fetter, .t is likely that Complainants koew that the project would be built prior to
haviop Duquesne Lipht remove it .cmstihg overhead facidities
There is no clear evidence of record concerning the amount of time that

clapsed !retwccﬁ the demolition of Ohios 1&\\' Acres and the construcuion of Pleasant
CRidge. However, the first Uulity Coordination Meeting took place on October 27,
2003, at which hime (accmdmg to the minuxés‘ page 2}, the propesed demolition of
Ohioview Acre’s was sl in the planning stage. [DLC Exhibit 21 In fact, Gallagher
testified that, on (’)éwbe: YR 2003; when he wrote the letter setting the first Uty
Coordination Meeting. there may have still been a few residents in Ohioview A;res,
N.T..p.o 163, lines 16-18. lﬁuqucﬁsnc Light'svre’vised cost estimate for installauon of
underground service, dated July 14, 2004 (less that eight months after that first
meeting took place), indicates that Complamaﬁt Ohioxficsxv‘s agent Gallagher “wil) bé

requiring work soon 7 [Exhibit 5 to Complainants® Exhibit 4] It does nat appear
Likely, therefore, that the Uhioview $ite remained vacant for an extended period of
time.

Complainants speculate on page 23 of their Exceptions that, if they had been
unable to complete construction at the Grovelon site after it was razed:

{1 swould have rematned empty for an indefinite length of time, until a

developer 1 the future could propose a new project. In the event such

a developer would seck to construct & residenuial community, there

could be no question that Duquesne Light would be required to pay for

the mstallution of underground electric facilities pursuant to Rute 13.2
No cvidence of record supports this speculation  Further, the cancluding sentence is
directly contrary to page 2 of the Excepuions, where Complainants opene that the
Inttial Decrsion would disqualify anv development under Tariff Rule 13 2 *if, at any
eone time, #n vverhead electric supply hne, exusted at the site.” Duguesne Light
respretfuily requests that the Comnussion base its determinauen of this matter upon

fa.t of record and the eontrothing law, rather than upen Complatnants® ansupported
£ f piatr Pi

speeulanions,




B.  Exception No. 2: Thé ALJ erred in considering Rule 13.1(A\)

Complainants fault AL} Nemec for considermg Duguesne Light's Tariff Ruie‘
13 I(A} [t is significant that the oniy time Tarifi‘ Rute 13 1{A) is mentioned in the
fritial Deciston is on page 6.

Duquesne contends that the situation presented by the Ohioview and

Groveton projects 15 governed by its tariff provision {ound at Rule

I T
Further, it was Complainants themselves whe placed Duquesne Ligkﬂ‘é contention
concerning Turtff Rule 13.1 and that Tariff provision itself wnto evidence. [See
Complainanis® Exhibit 4, pages 7-&, :ind Exhibit 4 to Complainants’™ Exhibit 4}
Clearly, it is appropriate for the presiding officer 1o consider anyv evidence of record.

Complamants assert that Duquesne Light’s counsel did not discuss Tariff Rule
13.1(A) during the January 9, 2007, he‘ari‘ng Duquesne Light réspectfully responds
that hearings are designed to provide the presiding officer with testimony and other
‘ex‘idence upon which to base a decision. They ure not designed 1o facilitate
discussions by counsel. Nevertheless, Duquesne Light’s couvasel referred te Duguesne
Lights Tariff Rule i3, which cknwmpass‘cs beth Rute H3.) nnd F3.2, 0 her oponing
statement. N.T, p. 34, She Jater noted that the case turned on the wnterpresation of
Duquesne Light's Tarift Rule (3, and offered a complete copy of anﬁ‘ Rule 13 into
gvidence as DLO Bxhikit 30 N T, pp 170171

Complainants further conlend that Duqucsne Light did not discuss Farddt Rale
13 1{A} in ots Mawo or Reply Briefs. This s clearly contracy to fact, since Duquesne
Light™s Reply Brief discusses Tariff Rule 13,1 ot pages 9«10 |

Complainants sssert that the ALY instructed the parties that “Tatlure™ (o brief
any Tegal arguments would constitute a waiver of sad arguments.” This is an
ingecurate swmmary of ALJ Nemwec s statement:

wr

Yeah, any legat argument that you feel that woald be important for me
to consider. please put it youor brief  Failure wo do su may resalt
bad vonsequences ay in if not rawsed. waived. N.T.  p. 172, fines §-11.
{cmphas:s added)

I




Compliunants assert that, under the Peansylvama Rules of Statutory
Constructien, 1 Pa.C.S. §1933, the “more particular Rule 13.2 A, with its specific
:prlwuzi(m wauld prevail.™ This argument makes no sease Tariff Rules 131 and
13.2 may be read disjunctively  Tariff Rule 13 | could not require payment for the
tstailation of underground servies if Complainants® projecis fell uncer 'Iarii't’ Ruie
P32, whneh would exempt them from such payment. |

It'1s significan: that Duquesue Light's right to charge Complainants for
. jastaitation of undergroung ks;e"rvim: is mppbrted notonly by s Tariff Ryle 13 1. but
by’xts Tariff Rules 7 and 9B, as well. ‘[S’eu Attachment ¢ (é C‘ﬂmplainantsf Exhibit 2;’
Complainants® Exhibit 4, page 7; Exhibt 2 and 3 to C"omplaiymmt"s Exhibit 471

C. Exception No. 3: The ALJ erred in concluding, without substantial

evidence, that the developers of the new residential development
simply “chose™ to install underground electric lines, thereby
improperly rejecting the application of Rule 13.2

This exception erroneously implies that the ALJ based his determination that
| Duquesne Light's Turiff Rule 13.2 did nut apply to Compluinants’ projects upon a
finding that Complainants “chose™ to install underground service. On the contrary,
the ALis reasoning 1s clearly premised upon the fact that su:d instaliauon of
underground service did not meet the definition of “development” because 1t did not
require the extension of Duguesne Light's distributian lines,

- The present case daes not involve an extension of Duquesne™s

facihitres. Its distribution system existed and was present 4t each site
Initiad Decrsion, p. §. ‘ :

H Duguespe Light's Tanff Rule 13.2 and Commission Regulations 57 8157 8% hadd
apphied. Complaipants would not have had a choice. They would have been required
to instatl undergreund service

On Page 26 of their Exceptions, Complainaats assert that the ALY rehied apon

A%

Crwooerrengaus statements In fact both sintements are supported by uncontroverted
evidence of record, all of which was provided by Complainunts themselves:

i. The reteation of somye overhead Tatilities contrebated 1o the reduction

tncort from Duquesne Light's orig-nal estimate As nated above, the origimal plan

bi




shows underground facilities in frent of the igh-rise. Testimony of Gallugher. N T ,
p. 143 Gullogher testified that keeping overhead facdities in the portion of
Ohtoview Acres near the high-rise led to a revised cost estimate N.T., p. 155, fines
P-8, see also Khalil’s Tetter to Gallagher, Exhibut 5 to Complainants’ Exlubu 4

2. Design changes madé wurth input frem Dugquesne Light resulted
reduction ‘o( the cost estimate.  When aéked zbout the cost berng lowered, Gallagher
testified that the design team met with Khalil, who was very helpful m trying to lower
the costs, apparently through design changes. N.T., pp. 149, Tines 1¢.12. Gailagher
further testified that Khalil “worked \f.fi‘(h us” (o gel the costy down" N,‘I‘., p- 165,
hines 5-11,

Complainants seem to have the impression that if they repeat the same
misstatements of evidence, unsupported innuendoes, and outright lies of'te‘ix enough,
the Commission will fall for them  Duquesne Light respectfully submiis that the
Commussion is not as gullible as Complainants appear to think it is

Contrary to Complainants assertion on page 27 of thewr Exceptions, there is
absolutely wo cvidence that Duquesne Light's witial estimate was "mldly mnfiated.”
Snmlarly, there 1s absaluyl‘ely no evidence that Duquesoe Light reduced the estimate
ratiet than provide a breakdown. As discussed repeatedly and in detai} above and in
T)ﬁqucsnc Light’s Main and Reply Briefs, Complainunts own evidence shows that
Duyuesne Light's original mst‘ estimate for the Ohioview Acres project was lowered
because of design changes undertaken with iuﬁut‘ from Khalil.

D.  Exception No. 4: The ALJ erred in applying a restrictive and

discriminatory inferpretation of Rule 13.2 inconsistent with:
(1) Executive Order No. 2004-9; (2) the public policy

vbjectives of the Commission’s rules encouraging underground
clectric lines in new residential developments: and (3) the fair
and equal treatment of new residential developments whether
they are located on nsuburban greenfield site oran urbag in-
fill site, :

Complainants use this Exception to raise a series of red herrings, The issue
before this Commuission s not whether a1 not Pennsylvaria’s céuﬁamx; dc*-*c‘lc:pmc‘u

poals tavor burlding on previously developed Tand rather thaw undeveloped
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sgricultural, forest o’r watershed land  The jssue is not whether or net itis geod
public ;wliéy to replace public hdusing commanities with at‘fcrdablcihousing
communities, nor whether underground service is “better” than overhead service in
:efms of attracting tnvestors or obtaiming public money and tax hreaks. The issue i
whether or not Complainants™ projects meet the dc:fmizior% of “development™ in
JDuQuc;ne Light's Tarff Rule 13 2 or Commission RCgU?dlLO“ 5781
Complanants assert that Duquesne Light's position is “an affront to
“any uckan project that invaelves the adaptive use of land ™ It is important to
node, however, that Duquesne Light did not prevent Complainants from
mestaltiang undcrgroﬁnd service an thedr prajects., Duyquesn& Light simply
required them to beae the cost of said installation, It is clear that
Complainants put a great deal of thought and effort wnto the finances im}olved
i both projects. See Complainants® Exhibits 25 and 26. They had ample
opportunity to provide for the cost of relocating Duguesne Light's facilities.
Ne evidence of record indicates that they failed to obtain sufficient public aad
private fundi’ng to meet thesce reasonable costs which have, in fact, been paxd.
Further, Duquesne Light's positon is in accordance with the plain meaning of
vy Tareff Rule 132 57 81-57.%8 Asa rcgulyated public utility, Duquesne Light is
required to adhere to s tantf. 66 Pa. €S8 §13¢3
The Public Utility Code empowers the Commussion to regulute all pubhﬁ
utitrties doing business in Pennsytvania and (o make such repulations, not inconsistent
with law. as may be necessary or proper in the exercise of its power er performance of
its duties. 66 Pa C 8. 8501{b). Every public utility 1s reguired to slserve, obey and
coraply with Commissron Regulations and orders. 66 Pa. C.S. $591(c).  The
“defivition of “ziev&:lupmém" m (“m’nmxsxmn Regulation 57.81 excludes Compilainanty’
projects on its face - Duquesne Light's position 13an avcord with this Regulation,
As noted 1n Duquesne Light's Reply Bref, pp. 12-13. and at N.T.. p. 171,

Duquesne Light's Teriff Rule 13.2 was adopted in compliance with the Commission’s



July %, 1970, Order at lr;fesllgai;ve Docket No. 99 Said Order was subsequently
published in the Penasvlvanra Bulletin, Vol 7. No 10, March 3, 19?7, pp. 577-38%0.

Complainints seek to impose the cost of und&rg,roﬁm‘i service imstallation in
their developments upon Dugquesne Light However, as the Commission noted in
Sunta Calantome v Pennsylvania Power and Light Company, ddditianal Complamants
Franklin Tewne Realty, Iuc. et al | Additional Respondents: Bell T'cleplzoﬁ& Company
nj'l’m)znlvunza and Duguesne Light Company, Opinton and Order adopted at Public
Meeting held August 21, 1986 and entered August 27, 1456, Docket Nos. C-75190568
and € 78060381

Nou parties deny that one of the primary purposes of

promutgating electrie and telephone undergrounding regulations was to

place the cost responsibilities for the undergrounding ditferential upon

the developer or homeowners, not the atility customers,
Calantoni 35 specifie to treaching ¢osts. However, a5 the Superior Court determined
m Celonial Producrs Company v Ponnsyivania Public Utilits Commission, 188 Pa
Superier Ceurt 163, 140 A 2d 657 (1954), a uulity may rc‘i;uzrc coxxir;bution when the
berefits et a proposed improvement accrue primanly to a particular customer. In the
present case, the relocation of existing unhity distribution facihties acerued to the
benehit of Complainants

Whether or not Complamants behieve that they were compel.ed by HiID
requstements, the aeed to sttract investors, or other considerations o install
undespround service, the fuct remains that they were not compelied to do so by
Comrussion Kegulotions 57 81.57 8% nor by Duquesne Light's Tariff Rule 13 2
‘h{:camc aerther the Regulations nor tae Tarnft Rule appled. There s ssmply no basis
for requinng Y)r.que:—dw Light to subsidize the wstalation of underground servige [n
’(’fum] Larnants’ projects. As the ALY rightly noted at page % of the Initial Decision

CComplanants” policy srgument avoids the guestion of who wilj
pay for the cost of vonstruction. The end result of adoption o1

Cemplamsauts” positien would be that ultunately the cost would be
placed on Duguesne™s current custaniers.
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By defining “development™ m Commission Regulation 57 8, 1o include the
phrase “if electric service to the lo‘ts pecessitates extending the vnlity’s existing
distribution hines,” the Commission limited the circumstances nndtf which a public
utility would have to bear the cost of installing underground scn-ice to those
instances in which the ntihity s revenue would wncrease due 1o the extension of service
lo a previgusly unserved area. There is no reason to believe that the Commission ever
miended its Jovestugative Order No. 99 or 155 Regulations §7.81-57.88 10 require
utility customers to bear the cast of instathing naderground service whenever a
developer chuoses to demalish exisii:ﬁg buildings and relocate existing overhead
service to uudciground.

V. CONCLUSION

For the reasons set forth above, Complainants Exceptions are clearly without
merit. The lﬁitial Decision properly determined that Complainants had faded o meet
theitr burden of proof anﬂ that their complaints must therefore be dismissed

Respeetfully submitted, - ‘

Attorng€y for Respondent
Duquesne Light Company

Duquesne Light Company
411 Seveath Avenue, 8-2
Puttsburgh, PA 15219
Telephone. (4121 393.1545
FAX {412)393-1418
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

OHIOVIEW INFRASTRUCTURE, INC |
Complyinant,
v,
L)L'QUESNI: LIGHT COMPANY,

Respondent

GROVETOR HOUSING PARTNERSHIP,

e,
Complainant,
v
DUQUESNE LIGHT COMPANY,

Respondent

}
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CERTIFICATE OF SERVICE

[ hereby certify thut T have served the foregoing document in a¢cordance with

the requirements of 52 Pa Code §1 54 apon:

CChifford B, Levine

David J. Momigomery
Attorneys for Complainants
Thorp Reed & Armstrong

One Oxford Centre, 14" Floor
lur Grany Street

Pitishurgh, PA 15219.1425

Date: May 31,2607

Administrative Law Judge Michael A, Nemee
Pernsv}\.anm Public Utdity Commission
143 Piusburgh State ance Butitding
BUC' Liberty Avenue
Pitisburgh, PA 15222

7 S Lodl

Regj ..'1 1[ Sestak
Alraey fur Duguesne Light Cumpdm
Pa. 1.D Ko 23632

Duquesne Light Company
411 Seventh Avenue 8.2
Pittsburgh, PA 15219
Telephone: (3127 393.1346
FAX: {412; 392-14:8

P
]




DATE: June 7, 2007

SUBIECT: C€-20066233 ) a 10 g e g
~€-20066236 D GKETE
| JUN 1 1 2007
TO: Chery! W, Dawis, Director
Office of Special Assistants

FROM: James J. McNulty
: Secretary

wl DOCUMENT
| FOLDER

| OHIOVIEW INFRASTRUTURE, INC.
DUQUESNE u\c;m COMPANY
GROVETON HOUSING ?ARTNERSHIP LP
DUQUESNE (IGHT CopPARY

Copies of the Initial Decision have been served upon all parties of interest.

Exceptions have been filed by:

COMPLAINANT
Reply Exceptions have been received from:

DUQUESNE LIGHT COMPANY

ce: Susan Hoffner
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Dugquesne Light | .

A DOE Company ‘ Legal Depatirrent Tel 412.393-6505
411 Seventh Avenue, 1641 Fax 412-383-1418
Pittsburgh, PA 15219 xkubiak@dualight com

Krysia Kubiak
Assistant General Counset

August 21, 2007

RIGINAT

RE:  Ohioview Infrastructure, Inc v. Duquesne Light Company
Docket No. C-20066233

James J. McNulty, Secretary
Pennsylvenia Public Utility Commission
P.O. Box 3265

Harrisburyg, PA 17105-3265

Dear Secretary MceNulty:

Enclosed please find an original and three copies of Duquesne Light
Company’s Notice of Withdrawal of Appearance and Entry of Appearance. A
copy of this document has been served upon Complainant’s counsel in
accordance with Commission regutations.

. o ; Sincerely,
DOCUMENT " | &
FOLDER Mg

, Krysia Kubtak
Assistant General Counsel
Duquesne Light Company
encs

¢ Clifford B. Levine (w/enclosure)
David Montgomery (w/enclosure)
Admmxstratwe Law Judge Michael A. Nemec (wfcnc;osure)
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Before the k
PENNSYLVANIA PUBLIC UTILITY COMMISSION

OHIOVIEW INFRASTRUCTURE,
INC.,

Complainant,

v Docket No. C-20066233

DOCUMENT
FOLDER

DUQUESNE LIGHT COMPANY,

Respondent.

e v o

N()"I‘HCE OF WITHDRAWAL OF APPEARANCE AND
ENTRY OF APPEARANCE '

et e s o st s oA e i W, v Ak A P S g ot i S, Al S o i S5 e, it e e s Mo e s, i i i M e i A s Gk it S s, e, W o, g et S i i e s

TO THE HONORARLE COMMISSION
Please withdraw my appearance on behalf of Respondent, Duquesne

Light Company, 1o the above.-captioned matter.

L g et i b ot Sl i i S et e o R e o . e 5 it s e s et

™

Please enter my appearance on behall of Respondent, Duquesne Laght

Company, in the above-captioned matter.

%»34 KuBrak Vila- Roger
Pa. L.D. # 90619 -5
Duquesne Light Compady
411 Seventh Avenue, 8~2'
Prttsburgh, PA 15219 -

Telephone: (412) 393~ 6‘30#
FAX (4123934418 -~
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- Harrisburg, PA 17105-3265

James J. McNulty

Secretary - F L o
Commonwealth of Pennsylvania : FO | D E R

Pennsylvania Public Utility Commission » _ :
P.O. Box 3265 TIORIGIN/L

Re: Ohioview Infrastructure, Inc. v. Duguesne Light Company
(“Ohioview")
Groveton Housing Partnership, LP v. Duquesne Light Company
(“Groveton™}
C-20066233 & C-20066236

Dear Mr McNulty:

The Housing Alliance of Pennsylvania is a state-wide housing policy and
advocacy organization {the “Housing Alhance”). The Housing Alliance has
over 500 organizational and individual members statewide. Our members
are housing consumers, advocates, producers, providers or policy
makers, or local government officials. The mission of the Housing Alliance
is to ensure that all Pennsylvanians, especially those with low incomes,
have access to safe, decent and affordable homes.

We have recently learned about the Ohioview and Groveton matters
referenced above, and understand that they are currently pending before
the Pennsylvania Public Utility Commission {the “Commission”). We are
writing to you because we are concerned about the implications these
matters could have on affordable housing in Pennsylvania.

The Initial Decision of the Administrative Law Judge, Michae! A. Nemec
(the "ALJ") dated April 27, 2007 {the “ALd Decision") interprets Duquesne
Light Company’s ("Duquesne”) Tariff in such a way that financial penalties
are assessed to developers of infill sites that are not assessed to
developers of greenfield sites. Since the vast majority of aftordable
housing is constructed on infill sites, we are very concerned about any
decision that penalizes infill developers.




Since the provisions of Duquesne's Tariff that are being considered in these matters are
repeated in electric company tariffs throughout the Commonwealth, the impact of these cases
¢ould be significant, Therefore, and for the following reasons, the Housing Alliance respectiully
requests that the Commission reject the ALJ Decision.

Background
The Ohioview and Groveton matters concern two recently constructed affordable housmg

developments located in Allegheny County, Pennsylvania. The matters were instituted by the
developers of each project (the “Complainants”) who alleged that they were improperly charged
for the installation of underground electrical lines by Duquesne. The Complainants asserted that
the projects were “New Residential Developments.” If the projects are classified as New
Hesidential Developments Duquesne is required to pay for the costs of the mstaliahon of
- underground electrical lines pursuant to Duquesne’s Tariff Rule 13.2.

Duquesne asserted that neither project was governed by Tariff Rule 13.2 - New Residential

Developments. Duquesne stated that since the electrical service lines were not extended (there

was prior service at the site), the changes lo the lines amounted to relocations governed by

~ Tarift Rule 13.1. If the projects are not classified as New Residential Developments, Duquesne
i not required to pay for the costs of the installation of underground electrical lines.

In the ALJ Decision Judge Nemec agreed with Duquesne, finding that neither Complainant
carried its burden o proof with regard to the claim that Duquesne’s Tanif Ruie 13.2 applied to
the facts of their case.! The ALJ Decision incentivizes greenfield® development while penalizing
infill development.

The ALJ Decision is contrary to state public policy which contains a clear preference for infill -
development and is harmful to affordable housing in the Commonwealth. Since the vast
majority of affordable housing developments are localed in infill sites, the net effect of this
decision is to require developers of affordable housing to pay more fees than the developers of
market rate housmq

Commonwealth & Commission Policy ,

In 2004, Governot Rendell, established the Economic Development Commitiee of the Cabinet
(the "Committee”). In 2005, the Economic Development Committee of the Cabinet, which was
established by Governor Rendell in 2004, adopted “The Keystone Principles & Criteria for
Growth, Investment & Resource Consenrat on" (the "Principles”).” The Principles include the
following:

¥ ALY Decision, pp. 89

* We use the rerm “greenfields™ here in the same way as described in the Reply Brief - “[Hard tha his never been developed.”

' chw Briet, p. 5.

! Executive Order 2004-9 available at ‘

by veww portalstate pa us/portalfserver plopen=5 1 2&objlD= 708&?35610-22460"&moﬂc-2&wnwnud hitp://pubcontent.
stute. pr.us/publishedeonent/publish/cop. general government operationsfoa/va_poraiomd/p_and plexecutive orders/2000 2
009emy/2004. 9 _econumic_development_committee_of the -cabinet.html (last sevessed June 23, 20081



e supporting revitalization of Pennsylvania’s many cities and towns:
s giving funding preference to reuse and redevelopment of "brownfield” and previously
developed sites; and
¢ supporting the construction and rehabilitation of housing of all types to meet the needs of
- people of all incomes and abilities.

The Commission was a signatory to the Principles

The Principles are to be implemented according to a set of criteria (the “Criteria”). The Criteria
include preferences for brownfields or previously developed sites; infill in or around cities,
boroughs or townships; and location in distressed city, borough or township. While “[t}he
Criteria do not replace agency program guidelines or criteria . . . . at the agencies’ discretion,
they will either be integrated into the agencies existing criteria {preferable) or used as addittonal,
favorable considerations in the scoring or decision making process”

The Complainants raised these policy concerns in their Compiaints and subsequent
‘argumentation before the ALJ. We believe that the clear intent of the Principles and the Crteria
is that infill and brownfie!d development should be encouraged. We agree with the
Complainants that the Commission should interpret their rules and regulations and the tariffs of
the entities that it regulates in such a way so as to encourage infill and brownfield development.

A Commission-level policy determination is the appropriate setting for applying the Principles,

since these matters require the Commission {o construe somewhat ambiguous tariff prov.sions

in a case of “first xmpressuon " This is particularly true in this situation where, as the ALJ points
out, the tariff in question is “nearly identical to this Commission's regulations.™

A Barrier to Affordable Housing

We believe that that the ALJ Decision ¢reates an additional barrier to low-income
Pennsylvanians’ access to safe, decent and affordable homes. Pennsylvania is already
struggling to preserve its dwindling stock of affordable housing — especially for the lowest
income Pennsylvanians. In Pennsylvania there is an absclute shortage of both rental and
homeownership units for persons who are “extremely low income” (those wha eamn 30% of less
of the Area Median Income).® The same is true for renters in Anegheny County, where
Ohioview and Groveton are located.”

While a variety of forces combine lo make affordable housing scarce throughout our
Commonwealth, cost is one of the most critical. Atfordable housing is notoricusly difficult to
finance. Affordable housing developments always require multiple funding sources, often with
very strict rules and regulations dictating how the funds can be spent. These developments are
vulnerable to even relatively small changes to the cost of a project. Factors such as increases

Kcysmne l"rmupkes avaitable at mtp flwwweatewga com/default aspx fid=435 (ast accessed June 23, 2008}
Y ALY Decision. p. §

* National Low Income Housing Coalition, state report on renters and homeowners, available at

http {fwww olibe orgfdocalibdPennsylvania pdf (tast aecéssed Jung 9. 2008)

7 National Low Income Housiag Coalition, state report on renters and homeowners. available at

hitpiwww slibe.orgfdoesialihdPennsylvanin pdf (last sccessed June 9, 20085,
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in transfer taxes, property assessments or municipal fees, which may cause complaints from
market-rate developers, can result in the death of an affordable housing project. For those
projects that serve the lowest income Pennsylvanian’s the financial difficulty associated with the

-projects is even higher. These projects require deeper subsidies to the residents, which
increases the total cost of the project.

To deal with the complexity of financing affordable housing projects, experts advise deveiopers
that in addition to securing financing from multiple sources that many such projects will require
“leveraging additional public incentives” such as “obtainfing] additional incentives for the
development of affordable housing development, including land grants, tax abatements,
brownfield cleanup, lower tees (for permits, water connections, and sewer hookups), and an
expedited permit and entitlement process, to name }ust afew.”®

In this case, just the opposite happened. [nstead of being granted lower fees for the installation
of underground electrical lines, Duquesne charged Ohioview and Groveton fees above and
beyond what comparable developments on greentield sites would have been charged.

Disproportionate Burdens

Both the ALJ and Duquesne (in its Reply Brief) are concerned with the cost allocation
implications of the Complainants’ position. They argue that the Complainants’ position would
require other consumers to subsidize the location of the utilities underground on sites such as
- those at Groveton and Ohioview.

The ALJ Decision slated that “Complainants’ position would be that ultimalely the cost wouid be
placed on Duquesne’s current customers.” The Reply Brief notes that the Commission limited
the circumstances under which a public utility would have to bear the cost of installing
underground service to those instances in which the utmgy“s revenue would increase due to the
extension of the service to a previously unserved area,”

While cost issues are clearly important, the stated concern about some customers subsidizing
the service of other customers is disingenuous. In most cases urban customers already
effectively subsidize the cost of infrastructure development in suburban and exurban areas.!’ In
the instant case, less is charged to the utiity customer when extensions of lines are required
(which probably means greentields with low densities). There is no evidence that it is cheaper
to insfall these lines. There is also no evidence that the cost {o extend the lines {o new
development is fully offset by the increased revenue. Generally. the cost per unit to extend a
utility line into a greenfield area is significantly higher than the cost per unit in urban areas.” So,
those individuals who have the means to buy new homes being constructed in areas that were

% Urbun Laod Tnstitute, Ten Priniciples fur Developimg Affordable Housing, available at

hgeflveww ali.oegf AMTemplate. clov?Section=Home8cCONTENTID=9888 S & TEMPLATE=/CM/ConteniDisplay.cfim (last
greessed June 9. 2008). ‘

* Reply Briet, p. 20.

" Reply Briel, p 21

" Qee Christupber B. Leinberger, The Option of Urbanism (annbmn DC: Istand Press, 20083 79 and Myran Orfield,
Mermpuizz:u {Washington DO Brookings Institution Press, 19973 71

2 Christopher B. Leinberger, The Option of Urbanism (Wushington DC: Islund Prcss 20083 79
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greennelds who are probably least in need of subsidies, are receiving them from ex:stmg
consumers

Any decis‘on that allocates mote costs to affordable housing projects than it does fo markel rate
projects harms our Commonweaith. The ALJ Decision in Groveton and Ohioview does exactly
that. It reinforces a system whereby infill or brownfield developments will continue to carry more
than their fair share of infrastructure costs, while greenfield developments continue to be
Jincentivized in direct contrast to Commonwealth policy. The ALJ Decision disproportionately
hurts low-income residents because housing for low-income persons is much more hkeiy to take
place on a previously developed site than on a greenfield.

Conclusion

We request that the Commission senously consider both the statements of the Principles and
the Critenia and the overarching policy concerns behind those statements. We ask that you
consider what your signature on the Principles can possibly mean if it does not require the
Commission to consider the Principles when it is involved in interpreting its own regulaﬂons and
the tariff rules of the entities it regulates.

In these two cases, the need for guidance from the Principles is strong. The language of the
taritf is ambiguous and the ALJ Decision adopts an interpretation of the tariff that tlies in the face
of the Principles and creates a potentially damaging situation for affordable housing in the
Commonwealth. ‘

We think that the signs are clear. The Commission must work to remove any barriers it has
created that discourage infill development and impede access to affordable housing in
Pennsyfvama A first step would be fo reject the ALJ Decision. The second step would be to
closely review the Commission’s regulat:ons and interpretation practice 1o make sure that the
situations in Ohioview and Groveton are not repeated in the future. This includes the
Commission must consider how similar cases will be handled in the future and how we can
ensure that the regulations of the Commission work with, rather than against, the Principles.

Should you have any questions, please feel free to contact me.

Sincerely,

o

Elizabeth G. Hersh
-Executive Direclor
Housing Alliance of Pennsylvama
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Secretary ,

Commonweulth of Pennsylvania DOCUMENT
Pennsylvania Utility Commission

P.0. Box 3265 ‘FOLDER

Hamsburg, A 17105-3265

Re: Ohioview Infrastructure, Inc. v. Duquesne Light Company (“Ohxovu,w )
Groveton Housing Partnership, LP v. Duquesne Light Company ( ‘Groveton”™)
C-20066233 & C-20066236

Dear Secretary McNulty:

10,000 Friends of Pennsylvania is an alliance of organizations and individuals from across the
state committed to land uvse policies and actions that will enable Pennsylvania to strengthen its
diverse urban, suburban and rural communiries and reduce sprawl. 10,000 Friends seeks growth
and development that will support the cconomic and social viability of Pennsylvania’s citics and
towns, conserve fiscal resources, and protect our state’s exceptional natural landscapes,
environmental quality, and heritage resources. PennFuture, also a state-wide
organization, advocates for a clean environment and economy.

We have recently learned about the Ohioview and Groveton matters referenced above, and

~understand that they are currently pending before the Pennsylvania Public Utility Commission
{*PUC”). We are writing to you beczuse we are concerned about the implications these matters
could have on spraw! in Pennsylvania.

The Initial Decision of the Administrative Law Judge, Michael A, Nemec (the “ALJ") dated

April 27, 2007 (the “ALJ Decision”) interprets Duquesne Light Company’s (*Duquesne”™) Tarift’

i such o way that financial penalties are assessed to developers of infill sites that are not
assessed to developers of greenficld sites.

Since the provisions of Duquesne’s Tariff that are being considered in these matters are repeated
in electric company tariffs throughout the Commonwealth, the impact of these cases could be

stgnificant. Therefore. and for the following reasons, 10,000 Friends and Penn Future .
respectfully request that the PUC reject the ALY Decision. ¢

The Ohioview and Groveton matters concern two recently constructed affordable housing
developments located in Allegheny County, Pennsylvania. The matters were instituted by the

developers of each project (the “Complainants™) who alleged that they were improperly charged

for the installation of underground electrical lines by Duquesne. The Complainants asserted that
the projects were “New Residential Developments.” If the projects are classified as New

e —
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Residenual Developments Duquesne is required to pay for the costs of the msmnauonfq)f wd
unczerg,mund electrical lines pursuant to Duquesne’s Tariff Rule 13.2, 5 o

L,—
Duquesne asserted that neither project was governed by Tariff Rule 13.2 ~ New Residential
Developments. Duquesne stated that since the electrical service lines were not extended (there
was prior service at the site), the changes to the lines amounted to relocations governed by Tariff
Rule 13.1. If the projects are not classified as New Residential Developments, Duquesne is not
required to pay for the costs of the installation of underground electrical lines

In the ALJ Decision Judge Nemec agreed with Duquesne, finding that neither Complainant

carried its burden of proof‘ with regard to the claim that Duquesne s Tariff Rule 13.2 applied to
the facts of their case.’

The ALJ Decision incentivizes greenfield® development while penalizing
mfill development.

he ALJ Decision is contrary to state public policy which contains a clear preference for infil

feres infill
development. It encourages sprawl and produces negative externalities, the costs of which al
Pennsylvanians are forced to pay.

Commonwealth & PUC Policy Opposes Sprawl

In 2004, Governor Rendell, established the Economic Development Committee of the Cabinet
(the “Committee™). In 2005, the Economic Development Committee of the Cabinet, which was
established by Governor Rendell in 2004, adopted “The Keystone Prmmples & Criteria for

Growth, Investment & Resource Conservation” (the “Principles™).” The Principles include the
fullowing:

supporting revitalization of Pennsylvania’s many cities and towns;

giving funding preference to reuse and redevelopment of “broWnﬁeld” and previously
developed sites; and

supporting the construction and rehabilitation of housing of a]l types to meet the needs of
people of all incomes and abilities.

The PUC was a signatory to the Principles.

The Principles are to be implemented according to a set of criteria (the “Criteria™). The Criteria
include preferences for brownfields or previously developed sites; infill in or around cities,
boroughs or townships; and location in distressed city, borough or township. While “[t}he

! titial Decision, pp. 8-9. :
© We use the teen “greenfields” here in the same way as described in the Reply Brief - *[1jand that has never been
developed.” Reply Brief, p. 5.

' Executive Order 200449 available at

it /fwvew portal.state.pa.us/portal/server ptZopen=512&objID=708 &Pugel D=22406u02&mode=2&contentid=hitp:/
pubcentent state.pa.us/publishedcontent/publis/cop_general_govemment_operationsfoa/oa_portalfomd/p_and_plex
ceutive_orders’2000_ 20097 tems’2004_9_cconomic_development COMmmitee_ 0? the cabmv htmi (last aceessed
Sune 23, 2008).
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they will either be integrated into the agencies existing criteria (preferable) or used as addfﬁonal
favorable considerations in the scoring or decision making process.” i

The Complainants raised these policy concerns in their Complaints and subsequent
argumentation before the ALJ. We believe that the clear intent of the Principles and the Criteria
15 that infill and brownfield development should be encouraged. We agree with the
Complainants that the PUC should interpret their rules and regulations and the tariffs of the
entities that it regulates in such a way so as to encourage infill and brownfield development.

The administrative hearing sctting is an appropriate setting for applying the Principles, since
these matters require the PUC to construe somewhat ambiguous tariff provisions in a case of
“first impression,” This is particularly true in this situation where, as the ALJ pmnts out, the
tariff in question is “nearly identical to this Commission's regulanons ,

Encouraging Sprawl

When government regulation creates and enforces rules that provide incentives or disincentives
the market responds. The profound impact that governmental incentives have had on the way
that our cities have developed is now clear. People with higher incomes (as well as the resources
that generally accompany them) have moved further and further from center cities. With them
they take a strong tax base and leave behind crumbling schools and infrastructure. More
recently, attention has started turning to the invisible costs associated with neglecting our cities
and growing primarily away from the city ~ pollution, congestion, inequality, and inefficiency.
Urndontunately, the ALJ Decision continues a pattern of incentivizing sprawling development.

In addition to critical quality of life concemns, there is a real price tag associated with sprawl.
According to The Costs of Sprawl in Pennsylvania, “sprawl imposes five importam types of
costs, those costs are substantial, and most Pennsylvanians pay for those costs in one way or
another,”® The five types of costs are:

¢ lncreases in the costs of roads, housing, schools, and utilities;

e Incrcases in the costs of transportation ;

¢ Consumption of agricultural lands, natural areas, and open spaces;

« Concentration of poverty and acceleration of socio-economic decline in cities, towns, and
older suburbs; and ‘

e Increases in pollution and stress.”

These costs no doubt influenced the creation of the Principles and the Critenia. While some of
these costs are quality of life costs that are hard to quantify, The Costs of Sprawl in Pennsylvania

4 Keystone Principles available at htp:///www.newpa.convdefault.aspx?id—435 (last accessed June 23, 2008).

* Il Deeision, p. 5.

“ 10,000 Friends of Pennsylvania, The Cost of Sprawl in Pennsylvania (January 2000) 5, available at

lmn Hwww OO0 ends orp/downloads/Costs of Sprawl in_Penesylvana. pdf (laat accessed June 24, 2008).
“1d.
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repor&s that avoiding sprawl can result in concrete savings with respect to mfrastrucmre foe} Li/,
L2
“[P]lanned growth scenarios that avoid sprawl development can lower construction co‘ste fomk

roads, utilities, and schools up to 25%.”® z

~Disproportionate Burdens
Both the ALJ and Duquesne (in its Reply Brief) are concemned with the cost allocation

immicatmns of the Complainants’ position They argue that the Complainants® position would

require other consumers to subsidize the location of the utilities underground on sites such as
~those at Groveton and Olnowew

The ALJ Decision stated that “Complainants’ position would be that ultimately the cost wouid be
placed on Duquesne’s current customers.”” The Reply Brief notes that “the Commission limited
the circumstances under which a public wtility would have o bear the cost of installing
underground service to those instances in which the utility’s revenue would increase due to the
extension of the service to a previously unserved area.”"?

While cost issues are clearly important, the stated concern about some customers subsidizing the
service of other customers 1s disingenuous. In most cases urban customers alrcady effectively
subsidize the cost of infrastructure development in suburban and exurban areas.!’ {n the instant
case, less 1s charged to the utility customer when extensions of lines are required (which
probably means greenfields with low densities). There is no evidence that it is cheaper to install
these lines, There is also no evidence that the cost to extend the lines to new development is fully
offset by the increased revenue. Generally, the cost per unit to extend a Utlhty lineinto a
greenfield area is significantly higher than the cost per unit in urban areas."” So, those individuals
who have the means to buy new homes being constructed in areas that were greenfields, who are
probably least in need of subsidies, are receiving them from existing consumers.

Any decision that allocates more costs to infill development than it does to greenfield
development harms our Commonweulth. The ALJ Decision in Groveton and Ohioview does
exactly that. It reinforces a system whereby infill or brownfield developments will continue to
carry more than their fair share of infrastructure costs, while greenfield developments continue to
be incentivized in direct contrast to Commonwealth policy. The ALJ Decision
disproportionately hurts low-income Pennsylvanians because they are more likely to live n
urban and first ring suburban areas. These people are likely carrying much more than their fair

share of the costs of infrastructure and are doing so while more and more resources are bcmg
diverted from their neighborhoods.

8 10,000 Friends of Pennsylvania, The Cost of Spraw! in Pennsylvania (January 2000} 6; available at

htm www 10000frends orp/downloads/Costs_of Sprawl in_Pennsylvania pdf {last accessed June 24, 2008).
” Reply Brief, p. 20.

" Reply Brief, p. 21.

' See Chestopher B. Leinberger, The Oprion of Urbanmism {Washirgton DC. Island Press, 2008) 79 and Myrton
(mn.m Mu:ropo'xm.s {Washington DC: Brookings {nstitution Press, 1997} 71.

= Cnrtsmpher B. Leinberger, The Opt'(m of Urbamsm {Washington DC: Island Press, 2008) 9.
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We request that the PUC seriously consider both the statements of the Principles and the Criteria
and the overarching policy concerns behind those statements. We ask that you consider what
your signature on the Principles can possibly mean if it does not require the PUC to consider the

Principles when 1t 1s involved in interpreting its own reguolations and the tariff rules of the entities
it regulates.

In these two cases, the need for guidance from the Principles is strong. The language of the tarift
is ambiguous and the Initial Decision adopts an interpretation of the taniff that flies in the face of
- the Principles 2nd encourages sprawl in the Commonwealth.

We think that the signs are ¢lear. The Commission must work to remove any barriers it has
created that discourage infill development and encourage sprawl i Pennsylvania, A tirst step
would be to reject the ALJ Decision. The second step would be to closely review the
Commission’s regulations and interpretation practice to make sure that the situations in
‘Ohioview and Groveton are not repeated in the future, This includes the Commission must
~constder how sirnilar cases will be handled in the future and how we can ensure that the
regulations of the Commission work with, rather than against, the Principles. |

Singerely,

jar// &5 V/‘ajvfz/f) : /5\“&/“ \’\OJ\’(%Q?\

| Judilh{,n Schwarik

John Hanger
Presiden/CEO President/CEO
10,000 Frends of Pennsylvania PennFuture
ce: Vice Chairman James H. Cawley
Comnissioner Tyrone Christy
Commissioner Kim Pizzingrilli
Commiissioner Robert F, Powelson . = ;
Commissioner Wayne E. Gardner W B e
Roy Kienitz | 2 &= i
Regna Sestak, Esquire | 2/ Tt
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~ David J. Montgomery e o= T
Administrative Law Judge Michacl A. Nemec At T b
e o)
)
Y;, on
ot



2 South Easton and, CGlensice, PA 17038

Housing Alliance
of Pennsylvania

© Board of Dijectsis
8 Pawlowsk: Presidons
Navay Ley of Allotian
Lhn Gulaﬂn, Vice President
Surntyr g Lounty Aowsgg & Seceveipmat: Aunthonty
Carolyn Johnyon, ‘Yrmum
L vty gt it weed Sonteatton PA
Guama Mosex, Secistary
Cautireestere V3 At g ,A HO0 Tarants
Roy Newsceme. Nowinatioes Cliair
Husig Labsuiant Haraliaey
Dians Amss, )
Pafashnonio ind Homelessoess £y
t14d Bahuslcy
A o Buitdof Coeramun es Altsaiwn
Usitist Busehoas
Sedweli ke -t esdie Servies Gradp Luntaste
Junigs Boiry )
FarHrude) e ot Sulinan Miadeliphia
Ramm) B Carbodalt
Tlevrs B e Hosiey
Mark #. Dambly
- Mpne Popies 1 Prdadeibug
thary Xay Ecksniodd
Lanpraraly FisiFund ancasier
Medk Edwatds ]
g Fos el ind aved Supont Lag 1150
Johin R ilha\'\ ]
§0 Fedielagrert A nRirty
Micheal figher
SEGA Sounci g Govpmieniy Lwishorg
Sanio Garg
Buks County Houtnn Bin
M.chas: Hanley
£t Neghbomu Lisdis Lotsawars Lousiy
ﬂm K. Hotimene
Lpi-heenenarur ingng Pou of PA Sapwide
Hiten G Xght
By uu;;wa: maredgs S feghbernand Dovels jeert
George Klzus
BA Ry {km pmEnt S thpsghesns PA
Nm Lichtash ) ]
Vigrrenrs Commurnty Reasaluating Projp Atadetphna

H David Loughity
UG S Lo ane, Lvaster

Linds Martha i
Lento Sounry Brane g & Docutifty Ueve opmens Diiee
Pat Micket
it Terwnet 3 Gt
ennrve Midler
Prert UM Mdide um
Joraory Newhoriy
fapta Aceoss rm 28 fagephia
Haward Partar
* Lothmaty s Thent Praperues 80 Kenoett Squsnm
Robart Ruitile
Wi beast Ginptiog tco:m:cﬁumumv Coured
Rick Susy
Proiademtas Aa ol s,m:unry Liwvaiporment Soporatinns
Chiarles b Scahise . S
g0ty and Reeghticmood Baadaprans Seerce ARLS) S
Jou Sthugp
Soreeteny bare Reaing
Deugias Yar Haisma
Mo Valley Ingsotve Homestead
Jow Yartehinsks
Haral (150 Statewnds

W Crarg Zumbeun :
Yok Ganoty hxsing Authonty

Huatrary Membork

A dobn MacKsul dp

SOVEE 3 GiRALER b

Mark Selewariz .
Hopors Hpane feit Lonvied oty

h:{;\mmsmqim I T

2!&576«7(}44 phone  215-887.8638 fax

August 11, 2008

: =
Mr. Wayne E. Gardner, Commissioner ?rg 2
Pennsylvania Public Utility Commission » 2 m
PO Box 3265 g 2 O
Harrisburg, PA 17105-3265 By Ll
’ FE = -~
:':?C ’ Eﬁ m
o)

Re:  Ohioview Infrastructure, Inc. v. Duquesne Light Campanxn
(“Ohioview™) = =
Groveton Housing Partnership, LP v. Duquesne Light Company

(“Groveton")
DOCUMENT

C- 20066’233 & C-20066236 |
FOLDER

The Housing Alliance of Pennsyl\tahia- is a state-wide housing policy and
advocacy organization (the “Housing Allianice™). The Housing Alliance has

Dear Mr. Gardner:

- over 500 organizational and individual membars statewide. Qur members

are housing consumers, advocates, producers, providers or policy
makers, or local government officials. The mission of the Housing Alliance
is to ensure that all Pennsylvanians, especially those with low incomes,
have access to safe, decent and affordable homes.

We have recently learned about the Ohioview and Groveton matters
referenced above, and understand that they are currently pending before
the Pennsyivania Public Utility Commission {the “Commission™). We are
writing to you because we are concerned about the implications these
matters could have on affordable housing in Pennsylvania.

The Initial Decision of the Administrative Law Judge, Michael A. Nemec
(the “ALJ") dated April 27, 2007 (the “ALJ Decision”) interprets Duquesne

“Light Company's (“‘Duquesne”) Tariff in such a way that financial penalties

are assessed to developers of infill sites that are not assessed to
developers of greenfield sites. Since the vast majority of affordable
housing is constructed on infill sites, we are very concerned about any
decision that penalizes infill developers.




Since the provisions of Duquesne's Tariff that are being considered in these matters are
repeated in electric company tariffs throughout the Commonwealth, the impact of these cases
 could be significant. Therefore, and for the following reasons, the Housing Alliance respectiully
requests that the Commission reject the ALJ Decision.

Background
The OChioview and Groveton matters concern two recentiy constructed affordable housing

developments located in Allegheny County, Pennsylvania. The matters were instituted by the
developers of each project (the “Complainants”) who alleged that they were improperly charged
for the instaliation of underground electrical fines by Duquesne. The Complainants asserted that
the projects were “New Residential Developments.” If the projects are classified as New
Restidential Developments Duquesne is required to pay for the costs of the installation of
underground electrical lines pursuant to Duquesne's Tariff Rule 13.2.

Duquesne asserted that neither project was governed by Tariff Rule 13.2 -~ New Residential
Developments. Duquesne stated that since the electrical service lines were not extended (there
was prior service at the site), the changes to the lines amounted to relocations governed by
Tariff Rule 13.1. [f the projects are not classified as New Residential Developments, Duquesne
15 ot required to pay for the costs of the installation of underground electrical lines.

In the ALJ Decision Judge Nemec agreed with Duquesne, finding that neither Complainant
carned its burden of proof with regard to the claim that Duquesne s Tariff Rule 13.2 applied to
the facts of their case.! The ALJ Decision incentivizes greenfield® development while penalizing
infill development. ;

The ALJ Decision is contrary to state public policy which contains a clear preference for infill
- development and is harmful to affordable housing in the Commonwealth. Since the vast
 majority of affordable housing developments are located in infill sites, the net effect of this
~ decision is to require developers of affordable housing to pay more fees than the developers of
market rate housing. ;

Commonwealth & Commission Policy

in 2004, Governor Rendell, established the Economic Development Committee of the Cabinet
(the “Committee”). In 2005, the Economic Development Committee of the Cabinet, which was
established by Governor Rendell in 2004, adopted “The Keystone Principles & Criteria for
Growth, Investment & Resource Conservation” (the “Principles”).’ The Pnnc:ples include the
following:

' ALJ Dccnsmn pp. 8 9, ,
* We use the term “greenficlds™ here in the same way as described i in the Reply Brief -~ {I]and that hus never been developed.”
' chly Brief, p. 5.

} Executive Order 2004-9 available at
http:/iwww . portal state.pa. us/portal/server.ptlopen=5 Iz&objlD*708&PageID—-22¢60;.&mode~2&contenud*hup /fpubcontent.
state.pa,us/publishedcontentpublistycop_general_government_operationsfow/oa_portalfomd/p_and_prexecutive_orders/2000_2
009/tems/2004_Y_economic_development_commitiee_of_the_cabinet himl (last accessed June 23, 2008).




« supporting revitalization of Pennsylvania’s many cities and towns;

+ giving funding preference to reuse and redevelopment of “brownfield” and previously
developed sites; and

s supporting the construction and rehabzhtatton of housing of all types to meet the needs of
people of all incomes and abilities.

The Commission was a signatory to the Principles.

The Principles are to be implemented according to a set of criteria (the “Criteria”). The Criteria
include preferences for brownfields or previously developed sites; infill in or around cities,
boroughs or townships; and location in distressed city, borough or township. While “[tihe
Criteria do not replace agency program guidelines or cnteria . . . . at the agencies’ discretion,
they will either be integrated into the agencies existing criteria (preferable) or used as additional,
favorable considerations in the scoring or decision making process.”

The Complainants raised these policy concems in their Complaints and subsequent
argumentation before the ALJ. We believe that the clear intent of the Pnnciples and the Criteria
is that infill and brownfield development should be encouraged. We agree with the
Complainants that the Commission should interpret their rules and regulations and the tanffs of
the entities that it regulates in such a way so as to encourage infill and brownfield development.

A Commission-level policy determination is the appropriate setting for applying the Principles,
since these matters require the Commission to construe somewhat ambiguous tariff provisions
in a case of “first i 1mpressson " This is particularly true in this situation where, as the ALJ pomts
out, the tariff in question is “nearly identical to this Commission’s regulations. s

A Barrier to Affordable Housing

We believe that that the ALJ Decision creates an additional bamer to low-income
Pennsylvanians' access to safe, decent and affordable homes. Pennsylvania is already
struggling to preserve its dwindling stock of affordable housing — especially for the lowest
income Pennsylvanians. In Pennsylvania there is an absolute shortage of both rental and
‘homeownership units for persons who are “extremely low income” (those who earn 30% of less
of the Area Median Income).® The same is true for renters in Allegheny County, where
Ohioview and Groveton are located.’

While a variety of forces combine to make affordable housing scarce throughout our

- Commonwealth, cost is one of the most critical. Affordable housing is notoriously difficult to
finance. Affordable housing developments always require multiple funding sources, often with
very strict rules and regulations dictating how the funds can be spent. These developments are
vulnerable to even relatively small changes to the cost of a project. Factors such as increases

* Keystone Prmmplcs available at http//www.newpa.com/default.aspx?id=435 (last accessed June 23, 2008).
* ALJ Decision, p. 5.

* Nut.onal Low Income Housing Coalmon state report on renters and homeowners, available at

hitp Awww.nlihe org/doc/lalihdPennsylvania. pdf (last accessed June 9, 2008).

? Nutional Low Income Housing Coalition, state report on renters and homeowners, available at

htp SAwww nlihe org/doc/lalihdPennsylvania pdf (last accessed June 9, 2008).




in transfer taxes, property assessments or municipal fees, which may cause complaints from
market-rate developers, can result in the death of an affordable housing project. For those
projects that serve the lowest income Pennsylvanian's the financial difficulty associated with the
projects is even higher. These projects require deeper subsidies to the residents, which
increases the total cost of the project.

To deal with the complexity of financing affordable housing projects, experts advise developers
that in addition to securing financing from multiple sources that many such projects will require
“leveraging additional public incentives” such as “obtain[ing] additional incentives for the
development of affordable housing development, including land grants, tax abatements,
brownfield cleanup, lower fees (for permits, water connections, and sewer hookups}, and an
expedited permit and entitlement process, to name just a few. e f

In this case, just the opposite happene‘d. Instead of being granted lower fees for the installation
of underground electrical lines, Duquesne charged Ohioview and Groveton fees above and
beyond what comparable developments on greenfield sites would have been charged.

Disproportionate Burdens

Both the ALJ and Duquesne (in its Reply Brief) are concerned with the cost allocation
implications of the Complainants’ position. They argue that the Complainants’ position would
require other consumaers to subsidize the location of the utilities underground on sites such as
those at Groveton and Ghioview.

The ALJ Decision stated that “Complainants’ position would be that ultimately the cost would be
placed on Duquesne's current customers.” The Reply Brief notes that “the Commission limited
the circumstances under which a public utility would have to bear the cost of installing
underground service to those instances in which the utmt s revenue would increase due to the
extenszon of the service to a previously unserved area.”

While cost issue’s are clearly important, the stated concern about some customers subsidizing
the service of other customers is disingenuous. In most cases urban customers already
effectively subsidize the cost of infrastructure development in suburban and exurban areas.'’ In
the instant case, less is charged to the utility customer when extensions of lines are required
{(which probably means greenfields with low densities). There is no evidence that it is cheaper
to install these lines. There is also no evidence that the cost to extend the lines to new
developmaent is fully offset by the increased revenue. Generally, the cost per unit to extend 2
utility line into a greenfield area 1s significantly higher than the cost per unit in urban areas. 2 3o,
those individuals who have the means to buy new homes being constructed in areas that were

, ¥ Urban Land Institute, Ten Principles for Developing Affordable Housing, available at
Utp:/iwww uli org/AM/Template.ctm?Section=Home& CONTENTID=98885& TEMPLAT f:'*{(,MiContemDrsplay ciin (last
aceessed June 9, 2008). ; ,
Y Reply Brief, p. 20,
0 chly Briet, p. 21. : ‘
" See Chiristopher B. Leinberger, The Option of Urbamsm sthmgton DC: Island Press, 2008) 79 and Myron Orfield,
Mefmmmm (Washington DC Brookings Institution Press, 1997) 71.
' Christopher B. Leinberger. The Option of Urbanism (Washington DC: Island Press, 2008) 79.



greenfields, who are probably least in need of subs;dxes are rece;vmg them from existing
consumers, ,

Any decision that allocates more costs to affordable housing projects than it does to market rate
projects harms our Commonwealth. The ALJ Decision in Groveton and Ohioview does exactly
that. It reinforces a system whereby infill or brownfield developments will continue to carry more
than their fair share of infrastructure costs, while greenfield developments continue to be
incantivized in direct contrast to Commonwealth pol‘icy The ALJ Decision disproportionately
hurts low-income residents because housing for low-income persons is much more likely to take
place on a previously developed site than on a greenfield.

Conclusxon

We request that the Commission senously consider both the statements of the Pnncspies and
the Criteria and the overarching policy concemns behind those statements. We ask that you
consider what your signature on the Principles can possibly mean if it does not requira the
Commission to consider the Principles when it is involved in interpreting its own regulations and
the tariff rules of the entities it regulates.

In these two cases, the need for guidance from the Principles is strong. The language of the
tariff is ambiguous and the ALJ Decision adopts an interpretation of the tariff that flies in the face
of the Principles and creates a potentially damaging situation for affordabie housing in the
Commonweaith

We think that the signs are clear, The Commission must work to remove any barriers it has
created that discourage infill development and impede access to affordable housing in
Pennsylvania, A first step would be to reject the ALJ Decision. The second step would be to
closely review the Commission’s regulations and mterpretat;on practice to make sure that the
situations in Ohioview and Groveton ara not repeated in the future. This includes the
Commission must consider how similar cases will be handled in the future and how we can
ensure that the regulations of the Commission work with, rather than against, the Principles.

- Should you have any questions, please feel free to contact me.

‘ Smderely,

/ el f/’

Elizabeth G. Hersh
Executive Director
Housing Alliance of Pennsylvania



