BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Gregory Kennedy					:
							:
	v.						:		F-2016-2549583
							:		
PECO Energy Company				:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


This formal complaint (Complaint) contended that PECO required the Complainant to pay for charges for service by PECO past the statute of limitation or beyond four years from when the services were provided.  Because the Complainant failed to support his claim with record evidence, the Complaint is dismissed.  

HISTORY OF THE PROCEEDING

On May 13, 2016, Complainant, Gregory Kennedy, filed a Complaint against PECO Energy Company (PECO or Company or Respondent) with the Pennsylvania Public Utility Commission (Commission or PUC).  The Complainant alleged that the Respondent billed for services and required payment in violation of the statute of limitations.  The Complainant claimed that the Pennsylvania law for statute of limitations prohibits claims beyond four years from when they were incurred.  The Complainant requested that his account be adjusted in compliance with Pennsylvania law. 
This Complaint is a timely appeal of the Commission’s Bureau of Consumer Service (BCS) decision dated, April 18, 2016, at BCS Case No. 3400706, which dismissed the Complainant’s informal complaint. 

The Complaint was served electronically (eServed) by the Commission’s Secretary on June 7, 2016, according to the audit history of the docket.  The eService is pursuant to the Waiver of Section 702 program, under which the Respondent waives the service requirements in 66 Pa.C.S. § 702. 

On June 27, 2016, Shawane Lee, Esquire, counsel for PECO, filed an Answer to the Complaint.  The Answer denied that any charges incurred by the Complainant were past the statute of limitations or beyond four years.  The Respondent also contended that its policy for payment is first in first out meaning the older charges are satisfied first.  

The Answer indicated that on November 30, 2015, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) which disputed his charges at Case No. 3400706.  By decision dated April 18, 2016, BCS dismissed the informal complaint finding that the Complainant is responsible for the bills as rendered.  
 
The Respondent requested that the Commission find against the Complainant and dismiss the Complaint. 

A Hearing Notice dated July 28, 2016, notified the parties that an Initial Hearing was scheduled for Monday, September 12, 2016, at 10:00 a.m.  This Notice indicated that the case was assigned to the undersigned Administrative Law Judge (ALJ).  

A Prehearing Order dated August 2, 2016, was sent to the parties providing, among other things, procedural instruction for the scheduled hearing.


The evidentiary hearing convened as scheduled.  Shawane Lee, Esquire was present representing the Respondent and was accompanied by one witness, Elsa Leung.  The Complainant appeared at the scheduled hearing.[footnoteRef:1]   [1:  	The Complainant was not forthright in confirming that he was indeed the Complainant.  Some time was spent during the evidentiary hearing confirming his identity. Tr. 4-6.] 


The Complainant presented the following two exhibits:
(1) PECO Exhibit 1[footnoteRef:2]—account stmt. from December 2011 through May 2016; and  [2:  	The exhibit was attached to the Respondent’s Answer and identified as PECO Exhibit 1.  The Complainant presented the exhibit as part of his testimony.] 

(2) Complainant Exhibit 2—PECO bill dated October 14, 2015.

Both exhibits were admitted into the record without objection.

The Respondent presented the following six exhibits:
(1) PECO Exhibit 1A—account stmt. from October 2011 through August 2016;
(2) PECO Exhibit 2—other active account stmt.;
(3) PECO Exhibit 3—customer CAP history;
(4) PECO Exhibit 4—customer payment arrangement history;
(5) PECO Exhibit 5—Complainant BCS informal complaint; and
(6) PECO Exhibit 6—BCS Decision on Complainant’s informal complaint. 

All six exhibits were admitted into the record without objection.
		
		The transcript consisted of 94 pages of transcribed testimony.  The record closed on October 12, 2016, 30 days after the evidentiary hearing adjourned.

This matter is ripe for decision. 



FINDINGS OF FACT

1. The Complainant is Gregory Kennedy.

1. The Respondent is PECO Energy Company, a jurisdictional public utility that provides electric service in the city of Philadelphia.

1. The Complainant resides at 28 N. St. Bernard Street, Philadelphia, Pennsylvania (service address) where he received electric residential heating service from the Respondent.  Tr. 22-23, 41-42, PECO Exhibit 1A.

1. Elsa Leung has been a regulatory assessor for five years and is employed by PECO Energy.  Tr. 38.

1. A regulatory assessor reviews customer accounts for accuracy of those customers who file informal and formal complaints with the PUC.  Tr. 38-39.  

1. Elsa Leung reviewed the instant Complaint.  Tr. 39.

1. The Complainant’s account number for electric residential heating service from the Respondent is XXXXXX6012, which was initiated on May 4, 2007.  Tr. 42, PECO Exhibit 1A.

1. The Complainant has an additional account for electric residential heating service from PECO for the second and third floors at 28 N. St. Bernard Street in Philadelphia with an account number of XXXXXX8150, which was initiated on July 25, 2011.  Tr. 43, PECO Exhibit 2.

1. The Complainant’s account at XXXXXX6012 was continuously active and payments were received on the account.  Tr. 43-44, PECO Exhibit 1 and 1A.

1. Payments were applied to the oldest balance first on the Complainant’s account at XXXXXX6012 satisfying the older debt first.  Tr. 44.

1. The Respondent applied an in-program arrearage forgiveness credit to the Complainant’s account at XXXXXX6012, a CAP account, in the amount of $739.24 on November 1, 2011, leaving a balance of $1,000.00, over which the Company arranged with the Complainant a payment arrangement of 60 months to be paid at $16.66 per month.  Tr. 44-45, 47, PECO Exhibit 1A.
1. The Complainant initially enrolled in CAP on November 4, 2008 for the account at XXXXXX6012 and remained in CAP through re-enrollments up to February 10, 2015.  Tr. 45, PECO Exhibit 3.

1. The Complainant was removed from CAP for account at XXXXXX6012 on February 10, 2015, because he had another account that was enrolled in CAP.  Tr. 45, PECO Exhibit 3.

1. The Complainant was enrolled initially in CAP for account at XXXXXX8150 on May 28, 2014, and remained enrolled on this account until June 7, 2016.  Tr. 45, PECO Exhibit 3.

1. The Complainant did not send the required documents to recertify in CAP for the account at XXXXXX8150, and therefore, was removed from CAP by the Respondent on June 7, 2016.  Tr. 46, PECO Exhibit 3.

1. Based on the Commission-approved tariff and Commission-approved Universal Service Plan the Company can allow just one account per CAP customer.  Tr. 46-47.

1. The Complainant defaulted on the payment arrangement for the account at XXXXXX6012 in June 2012; however, the Respondent reinstated the payment arrangement because of payments received on the account.  Tr. 48, PECO Exhibit 1A.

1. The Complainant defaulted on the payment arrangement for the account at XXXXXX6012 on September 24, 2012, and again on June 24, 2013.  Tr. 48-51, PECO Exhibit 1A.
1. When the Complainant defaulted on the payment arrangement on September 24, 2012, the outstanding balance on the account at XXXXXX6012 was $816.67.  Tr. 51.
1. The Complainant also had an account balance of $558.49 owed for payments on a budget billing arrangement made with the Respondent between August 10, 2012 and September 12, 2012.  Tr. 54, PECO Exhibit 1A.

1. The Complainant owed a total of $816.67 + $558.49 = $1,375.16 when the account at XXXXXX6012 defaulted on the payment arrangement on September 24, 2012.  Tr. 54, PECO Exhibit 1A.

1. The Complainant made several payments on the account at XXXXXX6012 after September 24, 2012, which included:

i) October 1, 2012, a payment amount of $245.41;
ii)  November 1, 2012, a payment amount of $245.00;
iii) November 27, 2012, a payment amount of $245.00; 
iv) December 27, 2012, a payment amount of $245.00;
v) March 7, 2013, a payment amount of $243.43;
vi) April 10, 2013, a payment amount of $125.00; and
vii) April 18, 2013, a payment amount of $125.00;

for a total of ($245.41 + 245.00 + 245.00 + 245.00 + 243.43 + 125.00 + 125.00 = $1,473.84) $1,473.84, which is more than $1,375.16, which was the amount outstanding when the payment arrangement defaulted. Tr. 52-53, PECO Exhibit 1A.

1. The Complainant closed account XXXXXX6012 on July 5, 2016, and a final bill was issued on July 6, 2016 for service rendered until July 5, 2016.  Tr. 56-57, PECO Exhibit 1A.

1. The final balance on the Complainant’s account at XXXXXX6012 was $4,792.04 for services rendered until July 5, 2016.  Tr. 57, PECO Exhibit 1A.

1. The Complainant initiated electric service at account XXXXXX8150 on July 25, 2011, at the second and third floors of the service address.  PECO Exhibit 2.

1. The Complainant’s account at 127108150 is his only active account.  Tr. 57, Exhibit 2.

1. The Respondent transferred to Complainant’s account at XXXXXX8150 the final balance from the Complainant’s closed account at 4712626012 of $4,792.04 plus $68.38 in late payment fees for a total of ($4,792.04 + 68.38 = $4,860.42) $4,860.42 on August 15, 2016.  Tr. 57, PECO Exhibits 1A and 2.

1. None of the charges transferred from Complainant’s closed account at XXXXXX6012 to Complainant’s active account at XXXXXX8150 is comprised of charges from more than four years ago.  Tr. 58.

1. Complainant’s balance of as September 7, 2016, was $5,839.48 and $3,049.84 of the balance is CAP arrears.  Tr. 58-59, PECO Exhibit 2.

1. On November 12, 2015, Complainant filed an informal complaint with BCS as Case No. 3400706, contending that the Respondent charged the Complainant’s service account with charges that are past the four year statute of limitations, and therefore, the charges are time barred.  Tr. 61, PECO Exhibit 5.

1. BCS issued a decision dated April 18, 2016, which stated that the Respondent complied with the Commission’s regulations.  Tr. 61-62, PECO Exhibit 6.


DISCUSSION

In this Complaint, the Complainant questioned whether the Respondent violated the statute of limitations in holding the Complainant responsible for charges allegedly rendered over four years ago.  The issue in this proceeding is determined by whether the Complainant sustained his burden of proof with record evidence supporting his allegation.

1. Applicable Legal Standard 

As the proponent of a rule or order or seeking affirmative relief from the Commission, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Phila. Suburban Water Co., 50 Pa. PUC 300 (1976).  

A preponderance of the evidence is that which is more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950); Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990) alloc. den., 602 A.2d 863 (Pa. 1992).  

In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere "trace of evidence or a suspicion of the existence of a fact" is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980).

                       If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 461 A.2d 1234 (Pa. 1983).  

	While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

1. Whether Complainant’s Charges Were Beyond the Statute of Limitations

The Complainant claimed there are charges on his bill that were incurred over four years ago, and therefore, the charges are beyond the statute of limitations.  

It is noted that Commission regulation prohibits a public utility from refusing to restore service to an applicant or customer that had an outstanding balance or portion of an outstanding balance which was incurred over four years prior to the request to restore service.[footnoteRef:3]   [3:  	The undersigned assumes the Complainant is referring to 52 Pa.Code § 56.19(d).  This regulation permits a public utility to require payment from a customer of an outstanding balance or a portion of an outstanding balance not exceeding fours years. ] 


The Complainant did not produce any evidence to support his claim that the Respondent violated the four-year limit of an incurred outstanding balance or portion thereof.  The PUC regulation at 52 Pa. Code§ 56.191(d) as mentioned on the note below refers only to restoring service.  There is nothing in the record that supports withholding payment for rendered service 

The Respondent stated that payments to the Complainant’s account satisfied the oldest debt first.  Tr. 44.  The Complainant defaulted on a payment arrangement in September 2012 with $1,375.16 as the total amount owed.  Tr. 54, PECO Exhibit 1A.  Respondent showed that the Complainant made payments totaling $1,473.84 from October 2012 by April 2013, which is more than the amount owed for the defaulted payment arrangement in September 2012.  Tr. 52-53, PECO Exhibit 1A.  The payments from October 2012 through April 2013 satisfied the debt owed on the defaulted payment arrangement in September 2012.     
Additionally, the Respondent showed that the Complainant’s final balance of $4,860.42 for the account at XXXXXX6012 which he closed on July 5, 2016, was transferred to the Complainant’s current account at XXXXXX8150 on August 15, 2016.  Tr. 57, PECO Exhibits 1A and 2.  The Respondent showed that none of the charges incurred by the Complainant in the final balance for the account at XXXXXX6012 was over four years old.  Tr. 58. 

It is undisputed that the Complainant lived at the service address and incurred the electric service charges at the service address.  Tr. 22-23, 41-42, PECO Exhibit 1A and 2.  Where it is determined that a customer has used the utility service supplied by a utility provider, the provider is entitled to be paid for the utility service used.  Roderick Berry v Philadelphia Gas Works, F-01184412, Pa. PUC LEXIS 27 (Final Order entered April 15, 2004).

The record evidence does not support the Complainant’s claim that there are charges for electric service by the Respondent that were incurred more than four years ago that he still owes.  Rather, the Respondent has showed through record evidence that there are no charges for electric service for which the Complainant owes the Respondent that where incurred by the Complainant more than four years ago.  The record evidence does not show that the Respondent violated 52 Pa.Code § 56.191(d).  The record evidence does not show that the Respondent violated any Commission regulation, order or statute. 

The Complainant has failed to support his claim by record evidence.  The Complainant’s formal Complaint should be dismissed because there is no record evidence that supports his claim.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

1. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

1. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).

1. The Complainant failed to sustain his burden of proof.  66 Pa.C.S. § 332(a). 
[bookmark: _GoBack]
1. A public utility may require the payment of any outstanding balance or portion of an outstanding balance if the applicant or customer resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant or customer resided there, not exceeding four years prior to the date of requesting that the service be restored.  The four-year limit does not apply in instances of fraud and theft.  52 Pa.Code § 56.191(d).

1. Where it is determined that a customer has used the utility service supplied by a utility provider, the provider is entitled to be paid for the service used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa PUC LEXIS 27 (Final Order entered April 15, 2004).

ORDER


THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Gregory Kennedy against PECO Energy Company at Docket No. F-2016-2549583 is dismissed.


1. That the Secretary’s Bureau shall mark the matter at Docket No. F-2016-2549583 closed.


Dated: December 20, 2016			/s/				
					Angela T. Jones	
					Administrative Law Judge
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