BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Mindy Jaye Zied and Binnie A. Zied


:








:


v.





:

F-2015-2500342








:



PECO Energy Company



:

ORDER #9 
STAY OF PROCEEDING
On June 2, 2016, Complainants, Mindy Zied and Binnie Zied, filed a Petition for Interlocutory Review (Interlocutory Petition) with two material questions and a Motion to Stay the Proceeding (Motion). By Order dated June 8, 2016, the undersigned Administrative Law Judge (ALJ) granted the Motion pending the Pennsylvania Public Utility Commission’s (PUC or Commission) ruling on the material questions of the Interlocutory Petition.  By Opinion and Order entered September 15, 2016, the Commission answered the two material questions in the negative, which consequently lifted the stay on this proceeding (September 15, 2016 Order).   
By Hearing Notice dated November 17, 2016, a telephonic hearing was scheduled for Wednesday, January 11, 2017.  

On December 23, 2016, the Complainants filed a Motion to renew their request for Accommodation or Certification to Commonwealth Court of Pennsylvania for Resolution of the Question (Motion II).
  Motion II requests reconsideration of the Commission’s interlocutory ruling for the procedure in this proceeding to accommodate the disabilities purported by the Complainants.  Motion II also requests that the Commission certify the following question to the Commonwealth Court of Pennsylvania if there is a problem in granting the request to decide the merits of the case by written submissions exclusively as an accommodation to the purported disabilities:

Whether in the Commonwealth of Pennsylvania in order to be in compliance with the American with Disabilities Act of 1990, et. seq., (as amended) – 42 U.S.C. § 12132, an in-person or telephonic hearing can be waived by a self-represented individual and/or individuals who are impaired by permanent non-physical disability(s), to include but are not limited to communication difficulties, and/or by a 98 year old individual who not only suffers from health problems, but cannot hear via telephone, which would allow the merits of the complaint to be heard based solely on the paperwork submitted, as an alternative form of communication/accommodation request to either the disability(s) in question and/or the age and/or physical health of that elderly self-represented complainant(s). 

Motion II at 3.  
On January 5, 2017, Shawane Lee, Esquire, counsel for PECO Energy Company (Respondent, PECO, Company) filed an Answer to the Motion II.  PECO in its Answer questioned whether there was indeed sufficient evidence by the Complainants of disabilities that merit an accommodation.  In arguendo, PECO responded that the accommodation offered by the Commission to participate by telephone in concert with written testimony is a reasonable accommodation. 

The undersigned has read both the Motion II and the Answer.  The undersigned interprets Motion II as a Petition to reconsider the Commission’s ruling on the Interlocutory Petition and in the alternative a Petition to certify the record to the Commonwealth Court of Pennsylvania (Petition).  This matter is ripe for ruling.

The Petition contains two requests:

(1) to  reconsider the Commission’s September 15, 2016 Order clarifying the proper procedure for this hearing in light of the purported disabilities of the Complainants;
 and

(2) to, in the alternative, certify the question of whether the procedure to accommodate the purported disabilities of the Complainants is in compliance with the Americans with Disabilities Act of 1990 is proper.

Regarding the first request, the undersigned must follow the relevant Commission orders, statutes and precedents for this case.  The Commission has stated in the September 15, 2016 Order, the proper procedure for this case.  The undersigned is to follow that Order, and therefore, the directed procedure stated by the Commission.  It is the Commission that is to reconsider the direction provided in the September 15, 2016 Order; not the undersigned.  Thus, the matter is to be addressed by the Commission and not the presiding ALJ.  

Regarding the second request, the Commission has a regulation at Section 5.633 of Title 52 of the Pennsylvania Code which states,

§ 5.633. Certification of interlocutory orders.

(a) When the Commission has made an order which is not a final order, a party may by motion request that the Commission find, and include the findings in the order by amendment, that the order involves a controlling question of law as to which there is a substantial ground for difference of opinion and that an immediate appeal to Commonwealth Court from the order may materially advance the ultimate termination of the matter. The motion shall be filed within 10 days after service of the order, and is procedurally governed by § 5.103(a)—(c) (relating to hearing motions). Unless the Commission acts within 30 days after the filing of the motion, the motion will be deemed denied.

(b) Neither the filing of a motion under subsection (a), nor the adoption of an amended order containing the requested finding, will stay a proceeding unless otherwise ordered by the Commission or Commonwealth Court.

(c) Subsections (a) and (b) supersede 1 Pa. Code § 35.225 (relating to interlocutory orders).  
52 Pa.Code § 5.633.  The undersigned finds that the aforementioned Commission regulation is pertinent to the request by the Complainants.  

The undersigned finds it reasonable and prudent to stay the scheduled telephonic hearing for Wednesday, January 11, 2017.  The undersigned directs that the scheduled telephonic hearing is stayed pending the Commission’s decision on the requests of the Petition.  The telephonic hearing is cancelled.  Notice of cancellation of the telephonic hearing will be provided by a separate document.  The stay will be lifted after the Commission rules on the Petition.



THEREFORE,

IT IS ORDERED;

1. That the formal Complaint of Mindy Jaye Zied and Binnie A. Zied v. PECO Energy Company at Docket No. F-2015-2500342 is stayed pending the ruling on the Petition filed at this docket on December 23, 2016, consistent with the discussion contained in this Order.
2. That the telephonic hearing scheduled for Wednesday, January 11, 2017, for the formal Complaint, Mindy Jaye Zied and Binnie A. Zied v. PECO Energy Company at Docket No. F-2015-2500342, is cancelled consistent with the discussion contained in this Order.
3. That the Motion filed by the Complainants Mindy Jaye Zied and Binnie A. Zied at Docket No. F-2015-2500342 on December 23, 2016, is cause for the docket to be transferred to the Office of Special Assistants for review.

Date:
January 10, 2017



____________________________








Angela T. Jones
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� 	It is noted that the undersigned ALJ did not receive the Motion II until January 4, 2017.


� 	The request to recuse the ALJ, which was part of the substance of the September 15, 2016 Order, is not addressed in Motion II. 
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