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August 9, 2004

James McNulty, Secretary
Pennsylvania Public Utility Commission

P. O. Box 32065
Harrisburg, PA 17105-3265

COUNSEY
10 C. EATON
JOHN . SULLIVAN
GUY P.BENEVENTAND

DIRCGY E:MAIL ADDRESS
NESHENESH. COM
WEBSITE ADDRESS

WNW NESH, COM

HAND DELIVERED

In Re: Harmar Township v. Norfolk Southern Réilway Company; Allegheny County;
ol > - . % PUC

and Commonwealth of Pennsylvania, Department of Transportation.

Docket No. C-20030526: Our Fite No. 14077

Dear Sir:

I enclose an oniginal and ten (10) copies of the the Exceptions of Norfolk Southern Railway
Company to the Recommended Decision for filing in the above-referenced matter. As evidenced by the

Certificate of Service attached, copies of the Exceptions have been provided to all actve parties of
revord. Once the Exceptions are filed, please return a time-stamped copy to ourmeq\eng,er If you have

any questions, please advise.

Enclosures
ce: 11 Parties of Record (wienc.)

A
Randal S. Noe, Esquire (w/enc,)
B. Terrance Sullivan (w/enc.)

FOLDER

Sincerely yours,

DOGUMENT

i

eannette Chelgren, Secretary to
Benjamin C. Dunlap, Jr., Esquire
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

DOCUMENT
Harmar Township | ‘ | F 0 LDER

Complainant

:  Docket No. C-2003052%, ~>

1y T
VS, , : 3 =2 o)

. 20 e
: : m = m
Norfolk Southern Railway Company; 3 >~ 9 O
Altegheny County; and Commonwesith of : 3,73 o m
Penunsylvania, Department of Transportation, T - L
: Respondents AL
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EXCEPTIONS OF
NORFOLK SOUTHERN RAILWAY COMPANY
Norfolk Southern Railway Company (“Norfd}k Southern™), by and through its counsel,
Nauman, Sm;ﬂg Shissler & Hall, LLP, hereby files the following Exceptions to the Recommended
Decision of Administrative Law Judge John H. Corbett, Jr. (“RD”), issued and re-served on July 19,
2()(}4, pursuant to 52 Pa. Code § 5.533, as follows: |

1. Notfolk Southern excepts to Conclusion of Law No. 1 on page 35 of the RD, which

states that the Commission has jurisdiction over thc subject matter of this proceeding pursuant to 66
Pa.C 8. §§ 701, 2702 and 2704. The ALJ held that the Commission has junsdiction in this case
under two mdependcﬁt bases, t.e., “the responsibility” to ensure public safety at rail-highway
crnssings pursuant to 66 'Pa.(’:“S.‘ §2702,' and ‘fthe right” to enforce its orders pu‘rsuan‘t to 66 Pa.C.S.

§ 701. See RD at 29. The ALJ has erred in both regards.

! In this regard, it is to be noted that both the Commission’s Bureau of
Transportation and Safety (“BTS”) and the Commonwealth of Pennsylvania, Department of
Transportation (“PennDOT") agreed with Norfolk Southern that the Commission lacked

jurisdiction over the subject crossing under Sections 2702 and 2704 of the Code because it is not
a “highway” crossing. See Main Briefs of BTS at 6-11 and PennDOT at 5-8.




The ALJ finds “pivmai” the distinction that the Pennsylvania Railroad Company (“PA
R:iiiroad”) applicd to the Public Service Commission {(“PSC") 1 1929 for a certificate of public
| convenience to “abandon™ the subject Guys Run Road vehicular crossing and to continue to
maintain it asa four-foot wide pedestrian crossing, Township Ex. No. 2, but was granted authority
i a 1930 PSC Report and Order (1930 Order™) to “alter” the subject Guys Run Road vehicular
- crossing into a four-foot wide pedestrian crossing, Township Ex. No. 4. See RD at 15. The PSC
provided no explanation in 1ts 1930 Qrder for this change in verbiage, but as explained in Norfolk
| Sauthcm"s Reply Brief at 10-11, which 1s incorporated herein by reference, this change has no

substantive ei‘Fgct on the issue of the C‘ommission’s‘prcserxt lack of subject matter jurisdiction. See
also the discussion of the jurisdictional issue at pages 4-8 of Norfolk Southern’s Main Brief, which
s incorpcwrated herein by reference.
The ALJ correctly notes that the 1913 Act did not define the terms “crossing” or “public
hxghwayf" Nor did 1t define the terms “alter” or “abolish.” The ALJ 100ks to the common meaning
“of “alter,” which he states Webster's New Collegiate Dictionary defines as “to ‘make different
without changing into something else.” He further looks to the dictionary definition of “abolish,”
which he states Webster's defines aé “to do away with wholly” or “to destroy completely.” RD at
15. However, the PSC did “db away with” the vehicular crossing and “cfyxang[ed] it into something
else” by c:dm}erting itinto a pedestrian crossing. The case cited by the ALJ to back his positior(ity
of Erie v. Public Service Commission, 74 Pa.Super. 265, 268-269 (1920); actually supports Norfolk

Southem in this regard. RD at 21. In that case the Superior Court defines “alter” as “to change it

2 The PA Railroad should huve used the term “abolish™ in its Application. See Act
of July 26, 1913 (the 1913 Act™), P.L. 1374, Article V, § 12.

.




‘ ‘ ‘
N
.

frow a grade crossing to one overhead or underground,” which was not done in the present case.
Instead, the vehicular crossing was abolished, which the Superior Court defines iri the Cityrof Erie
case as to “do away with it entirely.”™

‘More importantly, however, the ,PcnnS;ylvania iegi’slamrc did provide 2 deﬁnitioﬁ of the
‘k‘highways:“ over which the Commission woukld have jurisdiction in rail-lighway crossing rﬁatters
when it repealed the 1913 Act and enacted the Public Utility Law of 1937 The Public Uti‘lity Law
defined *hx‘ghway” as “every way or place, of whatever naturc; open to the use of the public as a
matler of nght for purposes of vehicular travel.™ See Act of May 28, 1937, P L. 1053, § 2(12).
Thus, the legislature “specifically pronounced” the type of crossings over which the Commission
 could exercise jurisdicuon, See RD at 16, While the PSC may have thought in 1930 that it had
continuing jufig,dictzon over i pedeétrian-only crossing following its conversion from a vehicular
crossing, it is clear that the new Commission which succeeded to the PSC's powers had no
jurisdiction over pedestrian-only crossings after 1937, County of Bucks, supra; Consolidated Rail
Corporation v. PA PUC 463 A.2d 90 (Pa.Cmyw‘lth. 1983) Furthermore, “[e]ven if the Public
Service Commissmn had been given junisdiction over pedestrian bridges by the 1913 law, 1t is within

the powers of the General Assembly to narrow or redefine the PSC’s jurisdiction as it sees fit.”

3 To illustrate the confusion that could be caused if the Commission does not base

its conclusions as to what was accomplished by the 1930 Order upon its practical effect rather
than the verbiage used, the PSC should have tenmed the conversion of the at-grade vehicular
crossing to the overhead pedestrian crossing at issue in the County of Bucks v PA Public Utility
Commission, 684 A.2d 678 (Pa.Cmwlth, 1996), an “alteration’ rather than an “abolition,” if the
Superior Court detinitions in the City of Erie and the ALY’s reasoning are strictly followed.

4 The present definition of “highway” in the Public Utility Code is substantively the
same, 66 Pa.C.S. § 102,

S3.
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iféuﬂty oj’Bucks, 684 A.2d at 682. Because the subject crossing is now euiéide the subject matter
jurisdiction of the Commission, the 1930 Order is no longer enforceable, Id

The ALJ makes much of the fact that the present pmceedmg is an sction to enforce the 1930
Order under Section 701 of the Code, and that the PA Railroad did not appeal the validity of the
1930 Order when it was entered. RD at 18-21. However, there was nothing for the PA Railroad 10
appealin regard to subject matter jurisdiction in 1930. The PSC’s Order requiring itio construct and
continually mamtain the converted pedestrian at-grade crossing was not expréssly contrary to the law
at thattime, and the Pennsylvania 'Railroad certainly could not be held to have been able to anticipate
a change 1n ihe law regarding the Commission’s jurisdiction séven years in the future.

None of the cases cited by the ALJ at pages 18-21 of the RD in support of his
recormendation that the 1930 Order has res judicata cffect on Norfolk Southern today involves the
present situation where ther¢ was'a change in the underlving law regarding the subject matter
jurisdiction of the administrati&e or judictal tnbuﬁal over a prior Order imposing a continuing
obligation. However, thkc Commonwealth Court did hold in Cawmr'of Bucks that where the
Commission’s jtrrisdikgtion over pedestrian crossings had been 'abmgatedg the Commission had no
jurisdiction to make orders regarding that crossing pursuant to a prior order 1ssued when the FSC
may ha'vé had jurisdiction. /d, 684 A.2d at 682. Res judicata Lhc:ref(;re does ﬁm apply in these
circumstances. | See cases cited at pages 4-5 of Norfolk Southern’s Reply Brief, which is
incomomted herein by reference. ~

Under lhé AlJ’s reasoning, a court order that prohibited a particular white woman and

African-American man from marrying or which prohibited a particular African-American student




‘ ’ .

from attending a whites only college under old segregation laws could still be enforced after those
laws were abrogated. Assuming arguendo that when issuéd the 1930 Order was lawful, this
canclusion is not necessarily res judicata for a later period of time.  In Fi ederal Trade Commission
v. Raludam Co., 316 US. 149, 152; 62 §.Ct. 966, 969 (1942), the Supreme court concluded that *'a
determination that 4 continuous practice is lawful or unlawful for one period is not necessarily res
Judicata for a later pertod of time.” KENNETH CULP DAVIS AND RICHARD J. PIERCE JR,,
ADMINISTRATIVE LAW TREATISE SECTION 13.3 page 254 (3d ed. 1994). While theRaladam
| Court did not explain why the Federal Trade Commission could prosccuié acompany a second time
for continuing the same practice, the best answer according to Davis and Pierce may be that the
question of the legality of the 1929 practices was not necessarily the same Va’s the question of the
legality of the 1935 practices, even if the practices remained the same. /d. at 255. Davis and Pierce
£0 on to say that if the court were to have held otherwise, the development bf law and policy by
administrative and judicial interpretation would be cut off. d. Thus, res judicata does not prevent
an ageﬁcy, after a decent interval, from iesting the question whether law or policy, concerning
continuous pi‘aclices, may have changed. /d.

| Furthermeore, enforcement of the 1930 Order in the manner rccomménded by ihe ALJwould
have negative policy implications, in that Norfolk Southern wcﬁu}d be treated differently than other
railroads in the state in regard to the requirement to maintain a pedéstrian crossing. This would lead
to “inequalitics m the administration” of the Public Utility C‘ode,‘"discrimmatory dzstinctidns” in
~ liability “and a fertile basis for litigious confusiqn.“ See Commissioner of Internal v. Sunnen, 333

U.S. 591, 599, 68 S.Ct. 715, 720 (1948). A judicial determination regarding ongoing obligations




‘ | ' ‘

“must be confined” in future years to situations “where the controlling facts and applicable legal
rules remain unchanged.” Id., 333 U.S. at 599-600, 68 S.Ct. at 720.

The Public Utility Code requires that a roadway at an intersection with railroad tracks be
“open 1o the use of the public as a matter of right for purposes of vehicular traffic™ in order for the
Commission to have jurisdiction. 66 Pa.C.S. § 102 (emphasis added). In this proceeding, thérc is
absolutely no evidence of vehicular usage of the crossing by either 5icycles or motorized vehicles.
See Norfolk Southern Reply Brief at 11-13, which is incorporated herein by reference. In this case,
the Township’s own evidence shows that bicycles are only carried up the stairs to and across the
crossing and the only usage by a motuiized vehicle w/as by “somebody [who] was crazy enough to
~ drive one of those three-wheel vehicles.” N.T. 50. If such usage could support the use of the
crossing by vehicular traffic, then there would be no such thing as a pedcstrian—oﬁiy crossing. In
addition, tﬁc County vf Bucks casé held that in order for a crossing to come within the juriédicti‘on
kof"the Comrussion, the crossing must be “intended” fory vehicular traffic. County of Bucks, 684 A.2d
at681-82. Thatthe subjeci crossing was not intended for vehicular use is shown by the stairway and
steep rise of six fect in elevation in a seven-foot distance on one side of the crossing, which the ALJ
does not nﬁenlion either in his discussion of usage of the crossing at pages 26-27 of the RD nor in
the applicable finding of fact, 1.e.. number 67 at page 11 of the RD. See Norfolk Southern Exhibit

No. I; NT. 110-111.

5 In this regard, not only has the underlying law changed since 1930, but so has the

underlying purpose for the pedestrian crossing, which was to serve a pedestrian station then at the
site. See Township Exhibits No. 2 and 4. '
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Nor does the ALJ's discussion of the parties’ “rights™ at the crossing at pages 22-27 of the
RD have any relevance. The requircment that a utility obtain Comnussion approval in order to
abandon service, as found at 66 PaCS. § 1102(a)(2) and as applied to ralroads in Lacy v East
Broad Top Railroad & Coal Company, 168 PaSuper. 351, 77 A.2d 706 (1951), has becn abrcgated
by the interstate Commerce (.‘omrﬁission (*TIC'C™) Termination Act, which took effect in 1996. That
Act provided the federal Surface Transportation Board with broad and exclusive jurisdiction over
ralroad transportation, faci“li-tiésg transactions and service, which regulation 18 exc{ﬁsive and
preempts other remedics provided under federal or state law. 49 U.S.C. § 10501(b); Friberg v
Kansas City $ Ry., 267 F.3d 439, 443 (3% Cir. 2001), CSX Transp., Inc v. Georgia Public Service
Commission, 944 ¥ Supp. 1573, 1581 (N.D. Ga. 1996). Inaddition, the pfesem proceeding does not
concem a railroad service issue, merely a potential crossing issue.
 Furthermore, the discussion at pages 24-26 of the RD that the Township has not vacated the
roadway at the crossing is irrelevant in regard to the issuc of the Commission’s jurisdiction. In
converting the crossing from vehicular to pedestrian in 1930, the PSC certainly meant to and did
abolish it as a vehicular crossing, even if it did intend to retain jurisdiction over the crossing as 4
~ pedestrian-only crossing. Thus, it is no longer “a way or place of whatever nature bpen to the use
of the publicasa mﬁticr of right for purposes of vehicular traffic,” 66 Pa.C.S. § 102, no malter how
the PSC termed the conversion. Whether or not the PSC or the Commission subsequently vacated
the roudway at the crossing is algo irrelevant, as the Commission may, but is not requifed to, vacate
the portion of a roadway at a crossing in connection with the abolition of the crossing. See 66

Pa.C.8. § 2702(c); Application of Consolidated Rail Corporation regarding Whitehowse Lane, A-
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OU107458 (Opinion and Order emered’Decc‘mber 24, 1996, a copy of which is attached to Norfolk
- Southern’s Reply ’Bricf‘ as Exhibit “A” (highway crossing over railroad abolished but roadway not
vacated).

The case of Reading Company v. PA PUC, 333 A.2d 525 (Pa.Cmwith. 1975), cited by the
ALJ at page 25 of the RD, is not dispositive of the issue of the Commission’s present jurisdiction
m this: yﬁroceediﬁg. Examining the prior Commonwealth Court decision in that proceeding,
denominated as Township of Swatara v. PA PUC, 312 A.2d 809 (1973), it is not clear that the
bridges in question were pedestrian-only bridgcs before the Commission required the Readikng
Company to prepare preliminary plans and cost estimates to construct a pedestrian crossing on the -
63" Street bridge in Swatara Township. If the 63 Street bridge was vehicular, and the Commission
w:is merely ordenng the railroad o construct a sidewalk on the bridge, then the Commission would
have jurisdiction. Seﬂ(;"aukm‘y of Bucks, 684 A 2d 41682, n 7. Even so, the parties” arguments in that
case centered on whether or not the crossing carried a township road, which appears to concem
whether the road was public or private, and not whether it carried “vehicular tratfic.” In addition,
the vReading Company case predates both the County of Bucks and" the (f?on’sol'z‘da’md Rail
Corporation cases, supra, which hold that the Commission lacks junsdiction over pedestrnian-only
crossings.

The ALJ also discusses the distinction between the terms “jurisdiction” and “powér” at page
29 0fthe RD As discussed at pages 5-9 of Norfolk Southern’s Reply Brief, which is incorporated
herein by reference, the Commission must have jurisdiction over a crossing in order to have p‘ower

to order a party to maintain the crossing. Even if the Commission would have jurisdiction over the



‘ ‘ .

crossing, which is denied, it still would not have the power to order Norfolk Southern to “clear all
vegetation within 200 {eet of either side of this crossing along its right;of‘way" in Recommended
Ordering Paragraph 4 on page 36. As 66 Pa.(’.S. § 27()2(13) provides, the Commission’s authority
fand thus its power) to order a railroad to control the growth of brush and weeds on its property
within 200 feet of a crossing is “{o ensure proper visibility by motorists™ (cmphasis added). In this
case there are no “motorists” utilizing the crossing

The ALJ obviously has much sympathy for residents living near the crossing who testified
at the hearing as to the asserted inconvenience they may be caused if Norfolk Southern is not ordered
to maintain the subject crossing. ”In this regard, it is interesting to note that the ALJ takes the
assertions of the Township’s witnesses which support the alleged usage and need for {hé crossing
in the most positive light possible, without acknowledging evidence to the contrary pointed out by
Norfolk Southern as discussed in subsequent exceptions. In any event, the ALJ's concern for the
convenience of these residents, and the potential need for the Townshup and/or PennDOT to modify

the roadway crossing located close 1o the nearby Wenzet Drive rail-lighway crossing ?

10
accommodate pedestrians, cannot serve to confer jurisdiction on the Commission where it otherwise

has none,

i Norfolk Southern also takes the position that the Commission’s jurisdiction to

order the control of vegetation on its right of way 1s preempted by regulations enacted pursuant to
the preemption provisions of the Federal Railroad Safety Act, 49 U .S.C. § 20106, at 49 C.F.R. §§
21331 and 213.37.

’ This crossing has gates and hghts, N.T. 18, Township Exhibit No. 6-B.

S9.
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2. Norfolk SOuihefn excepts to Conclusion of Law No 5 on page 35 of the RD, which
étaiés that “[t]he allocation of costs for this project and the assignment of future maintenance
responsibilities as set forth in the following Recommended Order are fair. just and ¢§uitabie to each
party” for the reasons stated in Exception No. 1 above and the exceptions below, which are

incorporated herein by reference.

3 Nerfolk Southem excepts to the inclusion of the clause “and the Township cannot
install sidewalks™ at the end of the last sentence in Finding of Fact No. 23 on page 5 of the RD. The
Township's witness simply made bald assertions that sidewalks cannot be installed at the Wenzel
Road crossing withoutt any facts to back up the assertion. Furthermore, the assertion is belied by the
Township witness” own testimony there is already a dirt path on the opposite side of Frccport Road
from Wenz‘eyl Drive. N.Tw 19. As the Township has the burden of proof in regard to all matters in
this proceeding, 06 Pa.C.S. § 332(a), this assertion in Finding of Fact No. 23 should be struck, as

there is no evidence in the record to support it.

4. Norfolk Southern excepts to Finding of Fact No. 33 on page 7 of the RD, as there is
no-evidence n the record that trains blowing their hom at or near the Guyvs Run Road crossing are
doing so because of that crossing rather than the nearby AVISA or Wenzel Drive crossings. See

Township Exhibit No. 1.

S10 -
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5. Norfolk Southern excepts to Finding of Fact No. 35 on page’: 7 of the RD as being
musleading in regard 1o usage of the crossing. The Township’s witnesses used terms such as
"‘extunsivcly,“‘ “frequently,” and “tremendous” to characienize the alleged usage of the crossing. Ni
21, 29-30, 34, 75. When asked to provide numbers, however, one witness estimated the pedestnan
count at 6 1o 12 persons per day during the summer. N.T. 34, while another estimated it at 10to 12
people a d‘uy “during normal months of the year,” N.T. 89. Therefore, adding "Each day about 6 to

12" at the beginning of Finding of Fact 35 would more accurately reflect the evidence of record.

6 Norfolk Southern excepts to the second sentence in Finding of Fact 36 on page 7 of
the R’D; which should be struck as mnaccurate. There is no evidence in the record of any usage of the
crossing by recreational vehicles except for “somebody [who] was crazy enough to drive one of those
three-wheel vehiclcs," NT 59, Furthermore, the statemém that it 1s pdssible 1o Cross on a

motoreyele™ 1s pure speculation.

7. Norfolk Southern excepts to Finding of Fact No. 38 on page 7 of the RD as being
misleading as to usage of the crossing. The tavern owner estimated ihe daily usage of the crossing
as 10to 12 people “during normal months of the year” with an increase in the summer, This usage
is not even limited to her customers, as her estimate included people “from our street or our
customers.” N.T. 89. Therefore the following sentence should be added at the end of Finding of
F:icl 38: “She estimated daily pedestrian traffic at the crossing at about 10 to 12 people, with an

increase in the summer.”

- 10



8 Norfolk Southern excepts Lo Finding of Fact No. 40 on page 8 of the RD for the same
reason it exéepts to Finding of Fact No. 35, which exception s incor‘para‘ted herein by ref’e:rence;
The testimony of the Township’s witnesses would only support the insertion of ‘6 to 12 people or
more” or “upwards of 6 Lo 12 people” rather than the phrase “many people.” TheAmerican Heritage
Dictionary of the Englis,}: Language (4® ed.) defines “many” as “being one of a Iérge indefinite

number; numerous.”

9. Norfolk Southern excepts to Finding of Fact No. 41 on page 8 ‘of the RD, in that the
marina owner’s staternent that his business would suffer if the subject crossing were closed is not
supported by his own testimony. He testified that his patrons access his buéingss by car or by boat.
N.T. 97 Following the sustaining of an objection to a leading question by the Township’s attorney
ikn which the answer was supplied, the marina owner testified that his patrons instead utilize the
crossing to access other business establishments, which would of course have no effect on his own

business.

10.  Norfolk Southern excepts to Finding of Fact No. 47 on page 8 of the RD, as being
mconsistent with other testimony of the same Township witness as cited in Finding of Fact No. 48
on page 9 of the RD As cited in Finding of Fact No. 48, that witness testified that the zoning of |
Wenze] Peninsula permits only residences, private garages, group gzirages and nursing homes, and
that present mzirinc operations or other businesses located mn that area are only permitted as non?

conforming uses because they are “grandfathered.” NT. 34-36, Township Exhibit No. 11.

-12-




Therefore no new marinas or commercial development would be permitted under the zoning law and

Finding of Fact No. 47 should be struck.

11. Norfolk Southern excepts to Findings of Fact Nos. 50 and 51 on page 9 of the RD,
as betng irrelevant, as they have no bearing upon whether the subject crossing is open (o “vehicular

traffic™ as a matter of right at the relevant times.

12. - Norfolk Southern excepts to Finding of Fact No. 52 on page 9 of the RD, in that it
fails to state that the grade of the crossing was changed in connection with the 1930 Order to enable
the railway tracks of a street railway company to match the grade of the adjacent state highway. See

Township Exhibit No. 4.

13, Norfolk Southém exceptsto Finding of Fact No. 55 on page 9 of the RD, which states
that the 'I‘D-Wr}shx’p “maintains the approaches to the Gkuys Run Road Crossing.” At the vcfy least,
this F inding is overstated, as the approach on the Wenzel Dnive side of the crossing is simply gravel
| with weeds growing through, see Norfolk Southern Exhibit No. 3 (Photos E and G), and at most it
1§ inaccurate, as the steps on the Freeport Road side are severely detefié’n‘at\ed, id. (Photos A, B and
| D), and the Township admits 1t has performed no maintenance on the stéps in réccnt years_.. N.T; 63,

This Finding would more accurately reflect the evidence of record if the word “maintain” were

replaced with “performs minimal maintenance on.”

- 13 .




14.  Norfolk Southem excepts to Finding of Fact No. 59 on page 10 of the RD, in that
there is no evidence in the record that Norfolk Southern removed timber between thc rails and
asphalt within its right of way at the Guys Run Road crossing. Norfolk Southern took over
;)peratians on the line from C?onrail in 1999, NT 1‘06~ 107, 115-116. The Township's own witness
testified that plank timbers were taken out about 15 years ago,” while he has not noticed asphalt in

the crossing within “the last five years or so. [t was probably longer than that”* N.T. 43-44.

5. Norfolk Southern excepts to Finding of Fact No. 67 on page 11 of the RD as being
misleading. While it is technically accurate that the difference in elevation from the top of rail to
cither Freeport Road or Wenzel Drive is approximately six feet, the Finding of Fact leaves out the
important distinction that the elevation change is about six feet in a seven-foot distance on the

Freeport Road side of the crossing. NT 111; Norfolk Southern Exhibit No. 1.
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16.  Norfolk Southern excepts to Findings of Fuct Nos. 84 and 85 on page 13 of the RD.
These purported Findings of Fact are in effect legal argument, which would have been more proper
to address in the Discussion section of the RD. In this regard, Norfolk Southern incorporates its

discussion of the subject case at pages 6-7 of its Main Bnief as if stated n full herein.

Respectfully submitted,
NAUMAN, SMITH, SHISSLER & HALL, LLP

By “Rar porir ()2»«4171,1/

Benjamin C. Dunlap, Jr., Esquire
Supreme Court I D. #66283
200 North Third Street, 18 Floor
P.O. Box 840
Harrisburg, PA 17108-0840
, ' 717-236-3010 ,
Date:  August 9, 2004 Attorney for Norfolk Southern Railway Company

- 15~




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Harmar Township, :
Complainant :
Docket No. C-20030526
‘T‘s;
Norfolk Southern Railway Company; g
Allegheny County; and Commonywealth of T =
Penusylvania, Department of Transportation, .’E :cﬁ_-_::
Respondents 2
<~ 0
N
- o =
CERTIFICATE OF SERVICE S o~
5 o

I hereby cmif} that I served one (1) copy of the Exceptions of Norfotk Southdn Ratl®ay to
Recommended Deciston, in the above action, this day by depositing the same 1n the United States
mail, postage prepaid, in Hamsburg, Pennsylvania, addressed to:

Charles P. McCullough, Esquire Jason D. Sharp, Esquire

Allegheny County Solicitor PA Department of Transportation
300 Fort Pitt Commons Office of Chief Counsel

445 Fort Pitt Boulevard - P.0O.Box 8212

Pittsburgh, PA 15219 , - Harrisburg, PA 17105-8212
David A, Salapa, Esquire SR Shawn N. Gallagher, Esquire

pa PUC : Springer, Bush & Perry

Bureau of Transportation & Safety , Two Gateway Center, 15® Floor
P. O. Box 2265  Pitisburgh, PA 152221402

Harrisburg, PA 17105

Date:  August 9, 2004 &WMZZ_; M/&éw
é)’ eannette Chelgren, Scbreldrz)’

Benjamin C. Dunlap, Jr, Esquire
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8 et v 412-484.0124
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ATTORNEYS AV LAW
spalisgherdapengeraw Darect Fax
938 D168

N
il
G
VIA FEDERAL EXPRESS

James McNulty, Secretary | REC E l VED

Comtnonweatth of Pennsylvania

August 19, 2004

Pennsylvania Public Utility Commission | AUG 19 2004

P. O. Box 3265 PAPUBLIC UTILITY COMMISS

E 3y .,ﬁ;b !, pA 7]()S-32 5 v ‘ . S'ON
farrisburg ! 6 | SECRETARY'S BUREAU

Re:  Harmar Township v. Norfolk Southern Railway Company
PUC Docket No. C-20030526

Dear Mt McNulty:

Lnclosed please find an original and ten (10) copies of the Reply Exceptions of Harmar
Township to the Exceptions of Norfolk Southern Railway Company to the Recommended Decision
for filing in the above-captioned docket number. Copies of the Reply Exceptions have been
provided to all parties of record.

Very truly yours,

— SPRINGER BUSH & PERRY P.C.

By. )/L ﬂaxz‘/ﬁ |
Shawn N. Gallagher
SNG/dms | |
Enclosures
ce: All Parties of Record (w/encl.) |

Harmar Township, c/o Robert Seibert (w/encl.)
Blaine A Lucas, Esquire (w/encl.)
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Harmar Township (“Township™), by and through its counscl, Springer, Bush & Perry,
PC herehy files the following Reply to the Exceptions bf Norfolk Southern Railway Company
(“Norfolk™), filed with the Public Utility Commission (“Commission™ on August 9, 2004,’ and
recetved by the Township on August 11, 2204, to the Recommended Decision of Administrative
Law Judge John H. (furbett, Je. (“ALJ™), issued and re-served on Juiy | 9, 2004, pwsuam to 52
Pa. Code § 5535, as follows:

I The Conclusion of Law No. 1 on page 35 the Recommended Decis‘ior‘w, which
states that the Commission has jurisdiction over the subject matter o‘f this proceeding pursuant to
Sections 701, 2702 and 2704 of the Public Utility Codé (the “‘Codc"), 66 Pa.C.S. § 101 er seq.,
should be sustained. 66 PaC.S §§ 701, 2702, 2704 see Recommended Decision at p. 29.

Norfolk’s Exception No. 1 fo the ALF's Recommended Decision is replete with
misapplications of law and mischaracterizations of fact. As discussed in’ great detail in the
Township’s Main Brief al pp. 6-22, the Iewnshxp 5 Rypi; Brief at pp. 11-12. both of which are
incorporated herein in their entireties by reference, and the Recommended Dccisicm at pp. 13,
21-22, the Commission has subject matter jurisdiction over the present matter pursuant to
Section 2702 of the Code because the PuBIic Service Commission (“PSC”) granted the
Pennsylvania Railroad Company ‘(“Pcnngylvania Railroad™) a certificate of public convenience
and issued it a report and order at Application Doc. No. "1878 1930 (“Urdcr") in 1930 for the

* itumnon" of the Guys Run Road Crossing and not for the “abandonment™ or “abohshmcnt" of

N

! To the extent Norfolk finds it noteworthy that both the Commission’s Bureau of Transportation and Safety
(“BTS") and the Commonwealth of Pennsylvania, Department of Transportation (“PennDOT") agreed with Norfolk
that the Comnnssion lacked jurisdiction over the Guys Run Road Crossing under Sections 2702 and 2704 of the
Code, 1t should equally be noted that neither BTS nor PernDOT filed ex{ceptmns to the Recommended Decision.
See Recommernded Decis.on pp. 21-26.
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the erossing, as petitioned for by Pennsylvania Railroad (Norfolk Exc. No. 1 atp 2; Tivp. Exhs.
2.4), | |

Norfolk contends that the PSC's “change in verbiage” between the Petition and 1930
Order had no substantive effect on the issue of the Commission’s “present lack of subject matte-r
jurisdiction”™ (Nortolk Exc No. 1 at p. 2). In support of this contention, Norfolk clain{s that the |
ALY's reliunce on how Webster's New Collegiate Dictionary and City of E,?ie v. Public Service
C’éﬁ:ﬁiiswiuﬁ, 74 Pa.Super. 265 (Pa.Super. 1920), define the terms “alter” and “abh]ish” actually
:;uppcwﬁ }thc assertion that the Guys Run Road Crossing was abolished (Recommended Decision
at pp. IFIS, 21; Norfolk Exc. No 1 at pp. 2-3).

Norfotk claims that the PSC abolished the Guys Run Road Crossing because the term
“abolish’ means “to do away with wholly,” by “changling] it into something else” (Norfolk Exc.
No | atp. 2). The difficulty with Norfolk’s intérpretaﬁbn is its failure to realize that the Guys
Run Rgmd Crossing was “altered” and made “different without changing into something else™
(Recommended Dccision p. 15) (emphasis added). In 1929 the Guys Rtm Road Crossing was a
ratlroad crossing for the use of pedestrians in the same place as it exists today. It remaimed a
railroad crossing for the use of pedestrians after 1930. It was never changed into anything other
than a ratlroad crossing: it was only made different by narrowing it to four feet in width (Twp.
Exhs. 3-4).

Similarly, Norfolk in’cormctly asserts 1hat» the Superior Court’s definition of “alter” in
City of Erie supports its argument. Tﬁc: Superior Court’s definition of “alter was not limited to
Just changing “'a grade crossing tb one éverhead or underground” (Recommended Decision at p.
21; Norfolk Exc. No. I at p. 3). This definition ‘was a mere example of what the term “alter”

included (“[tJhe words [relocate, alter and abolish] are not used to limit the powers of the




commission but in amplification of them”). City of Erie, Pa. Super. at 268-269. _O‘f ‘those words,
the only one that was clearly distinguishable was “abolish” (“ft]he last word is clear, and means
that the crossing is to be eiiminated™) /& Norfolk also conveniently ignores the Superior Court’s
determination that “when crossings are abolished, the part of the street which crosses the railroad
tracks can no longer be part of a thoroughfare.” Id

In an effort to buttress its argument, Norfolk then goes on to comparing the holding in
sz(f of Erie and the ALY’s reasoning in the Recommended Deciston o the holding in County of
Buck;v; PA Public Uriliy Commission, 684 A.2d 678 (Pa.Cinwl& 1996), as illustrative of the
cunfusion that “could be caused if the Commission does not base its conclusions as to what was
accumphished by the 1930 Order upon its practical effect rather than the verbiage used” (Norfolk
Exc No. 1 atp. 3, {‘oomow 3). Norfolk claims that the PSC in County cf Bucks should have
termed the conversion of the at-grade vehicular crossing to the overhead pedestrian crossing at
issue *an “alteration” rather than an ‘abolition.™ Id. What Norfolk fails to understand is that if
the Superior Cmrt definitions in the City of Erie and the ALY’s reasoning are strictly followed
there is no confusion. |

The vehicular and pedestrian crossing in County of Bucks was completely destroyed and
the road ceased to exist. Moreover, it was changed into something else, a new pedestriam bridge,
which did not exist before the abolition of the crossing. The Guys Run Road Crossing was and
; alwa}"s has been a pedestrian crossing, even before the “alteration” in 1930 (Recommended
Decision at p. 15).

As cxplained in detail in the Township’s Main Brief at pp. 51-54 and Reply Brief at 16-
18, the holding in County of Bucks 1s not applicable to the case sub judice. Norfo]k‘even cites

one of the relevant portions of the holding in County of Bucks that is critical in differentiating the
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crossing in County of Bucks from the Guys Run Road Crossing (“[e]ven if the Public Service
Commission had been given jurisdiction over pedestrian’ bridges by the 1913 law, it is within the
powers of the General Assembly to narrow or redefine the PSC’s jurisdiction as it sees fit™
(Narféik Exc. No. 1 at pp. 3 4 quoting County of Bucks, 684 A.2d at 682) (emphasis added).

Norfelk next argues that the Commission does not have subject matter jurisdiction over
the Guys Run Road Crossing pursuant to Section 701 of the Code because res judicata does not
apply t Pennsylvania Railroad’s failure to appeal the vaiidity of the 1930 Order wheu it was
entered (Recommended Decision at pp. 18-21). Norfolk states that “[t]he PSC's Order requiring
it to construct and continually maintain the converted pedestrian at-grade crossing was not
expressly contrary to the law at that time, and the Pennsylvania Railroad certainly could not be
held to have been able 1o anticipate a change in the law regurding the Commission’s jurnisdiction
seven years in the future” (Norfolk Exc. No. 1 at p. 4).

As discuS:«;ed in more detail in Paragraph 11, below, this is specious reasoning on the part
of Norfolk.  Assuming, arguendo, that the PSC‘ had the requisite authority to require the
maintenance of pedestrian only crossings when the 1930 Order was entered and Suéh authority
was abrogated in 1937 by the Public Utility Law (the “Law™) of May 28, 1937, P.L. 1053, when
the Pennsylvania Legislature repealed the Public Service Company Law (the “Act”) of July 26,
¥9i3, P. L. 1374, according to Norfolk, its predecessois :ould’have refused maintenance any
time after 1937 (Norfolk Exc. No. I at p. 3, footnote 4). However, its predecessors chose to
maintain the Guys Run Road Crossing per the requirements of the 1930 Order for nearly half a
century {Te. pp. 13, 23, 39-40, 43-44, 104). As explained in the Township's Main Brief at p. 54,
k:md the Township’s Reply Brief at pp. 13-16, res judicata apphes to the 1930 Order and Norfolk

is estopped from denying that the Commission is without jurisdiction.
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’.\furﬁ)lk puts forth the proposition that when there is a change in the underlying law
regarding the subjeét matter jurisdiction of an administrative or judicial tribunal over a prior
Order imposing a continuing obligation that the doctrine of res judicata may not always apply
{Norfolk Exc. No. 1 at pp 4-5). Even though all of the cases cited to by Norfolk to support this
position are clearly distinguishable from the present matter, assuming arguendo that the
underlying law has changed, res judicata would still apply to the 1930 Order because the
disputed portion of Guys Run Road is still *a way or place of whatever nature open to the use of
the public as a mattmjuf right for purposes of vehicular traffic.” 66 Pa.C.S. § 102; Consolidated
Ruil Corp v Pennsylvania Public Utility C’ommissibn (“Conrail™), 463 A2d 90 (Pa.Cmwith.
1983}, |

Norfolk’s claim that “enforcement of the 1930 Order in the manner recommended by the
ALY would have nepative policy implications, in that Norfolk Southern would be treated
differently than other raifroads in the state in regard to the requirement to maintain 2 pedestrizm
crossing™ is pure speculation and unsupported by anything in the record (Norfolk Exc. No. | at
pp. 4-5). Norfolk fails to cite any legal authority for the proposition that any railroad company in
Pennsylvinia is not reguired to maintain an altered vehicular and pedestrian crossing. It is
interesting that Norfolk cites to Commissioner of Internal v. Sunnen, 333 U.S. 591 (1948), as
authority for the proposition that the ALJ’s Recommended Decision “would lead to *inequalities
in the adninistration’ of the Public Utility Code, *discrimmatory distinctions” in liability ‘aﬁd a
fertite basis for litigious confusion’ (Norfolk Exc. No. 1 at pp. 4-5, footnote 5). 1f anything, the
AL's I(etunuhcnd&d Decision would do the opposiic by reaffirming the distinction of terms as

set forth in City of Erie, and settling the interpretation of pre-Law orders issued by the PSC.



Furthermore, Norfolk has failed to cite any legal authority whatsoever for the proposition
that the alteration of a public crossing is tantamount 1o the abandonment or abolishment of the
same, §u City uf Erie at Pa.Super. 269 (“three words are used in the act. ‘relocate,” or *alter,” or
‘zi%tylish‘, .. we must presume that each of these words has some distinctive meaning”™). As
explained in the Township’s Reply Brief at pp. 10-i1. as the party asserting the affirmative
dufense ;;!"’:;ubject matter jurisdiction, Norfolk has the burden of proving the Guys Run Crossing
was ub(ﬁished, and this is a burden which it has thoroughly failed to satisfy.

~ Norfolk goes onto argue that the Commission does not have subject matter over the Guys
Run Road Crossing because “there is absolutely no evidence of vehicular usagé of the crossing
by cither bicyclcs or motorized vehicles there* as defined in Section 102 of the Code, 66 Pa.C.S.

& 162 (Norfolk Exe. No. 1 at p. 6) (emphasis in Norfolk's Exc.). This statement is categorically

false (Twp. Main Br. pp. 20-22; Tr. pp. 24, 30, 33-34, 76-77. 123; see Twp. Exh. 1), While

Norfolk concedes in its Main Brief at p, 5 that bicycles are considered “vehicles” within the

statutory definition of a "highway" under 66 Pa.C.S. §§ 102, 2702(a), it claims that the constant

usage by the Township residents of the Guys Run Road Crossing as a bicycle crossing is

insufficient to support a finding of subject matter jurisdiction because the crossing must be
*iétended” for vehicular waftic (Norfolk Fxc. No. 1 at p. 6, qzzr)fing County of Bucks A.2d at
681-52). The Guys Run Road Crossing was intended for i:ehicular traffic. Unlike the pedestrian
bridge crossing at issue in County of Bucks, the Guys Run Road Crossing was not constructed
solely for pedestrian use. it was constructed primarily for vehicular use, it was altered for
pedestrian use (Twp. Exhs. 2.3, 4, 12, Twp. Br. 51-34).

The only factor Norfolk cites to support its position is “the stairway and steep rise of six

teet in elevation m a seven~foot distance on one side of the crossing” (Norfolk Exc. No. 1 at pp.
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’G,J 75 As made clear 3 !1 the Township’s Main Brief at p. 22 and the Township’s Reély Brief at
pp. 12-13, it was impossible for the PSC to have even considered the increased grade and stairs
in making its determination to alter the Guys Run Road Crossing. Thereforc, they czinnét be
used as evidence of the intended use of the crossing. |

Moreover, Norfolk should be estopped from arguing that the grade and stairs at the Guys
Run Road Crossing preclude the consideration of bicycles under a Section 2702 analysis. It was
Norfolk and its predecessors in interest that created “the steep six-foot rise leading up to the
subject crossing” over the past 74 years (Norfolk Exc. No. 1 at pp. 6, 7; Twp. Main Br. pp. 21,
22, Norfolk Mam Br pp. 3, 8; Tr. pp. 100, 130). As the record‘indicates} Norfolk’s maintenance
at the Guys Run Road Crossing since 1930 is the reason why‘ the p‘ublic‘ has to carry their
bicycles up tﬁe incling and steps (Ir. pp. 100, 130; Twp. Exhs. 4 and 8H).

The next argument proffered by Norfolk is that the ALJ"S discussion of the parties”
“rights™ at the Guys Run Road Crossing has né relevance to ‘thix proceeding (Reconmended
Decision pp 22-27; Norfolk Exc. No. 15 at pp. 7-8). ' Norfoik maintains that thé AlLT's
requirement that a utility obtain Commission approval in ordcr to abandon service, as agﬁphad to
railroads in Lacy v. Z:‘asr Broud Top R. & Coal Co., 77 A.2d 706 (Pa.Super. 1951). is preempted
b}f the Interstate Commerce Commission (*ICC”) Termination Act of 1995.

Even though the Interstate Commerce Commission Termination Act of 1995 does
provide the federal Surface Transportation Board with broad and exclusive jurisdiction over
railroad traﬁsportaiion, facilitics, {ransactions and services, as Norﬁjlk acknowledges, “‘the
present proceeding does not concern a railroad scrviée issue, merely a potential crossing issue”
(Notfolk Exc. No. 1 at p. 7). The cases cited by Norfolk for this proposition are therefore

distinguishable As fully discussed in the Township’ﬁ Main Brief at pp. 13-20, it is submitted that
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the rationale for the holding in Lacy is much broader and encompasses the principal that the
abundonment or abolishment of any kind cannot occur without the consent of the
Commonwealth.

For cxample, in CSX Transp, Inc. v. Pennsylvania Public Utility Com'n, 558 A.2d 902
(Pa.Cmwlth. 1989), a railroad asserted that the CdmmiSsion was preempted i"rom assigning
maintenance responsibilitics to it in regard to‘ a crossing on a line for which the 1CC had
approved abandonment. The railroad argued that the ICC's approval of the abandonment of the
railroad’s predecessor’s rail line preempted the Commission's authority to require the railroad to
file with the Commission an application for a certificate of public convenience to abolish a
crossing which was at one time traversed by the abandoned rail line.

The Comnonwealth Court held that ICC authority over abandonment of rail iines, in the
course of regulating commerce, did not preempt the Commission’s authority to abolish crossings
and 1o assign maintenance responsibilities, in the course of regulating the safety of crossings.
The Court stated that the railroad confused the concept of rail line abandonment whfch is within
the exclusive jurisdiction of the ICC and the abolition of a rail/highway crossing which is within
the exclusive province of the Commission pursuant to Section 2702 of the Code. Of particular
importance, the Court found that the only way to abolish u rail-highway crossing was through a
cettificate of public convenience. CSX Transp, Jne. at A2d 906 (emphasis added). Since a
certificate of public convenience is the only vehicle by which a railroad i:an cffectﬁate the
abolishment or’ abandonment of a rail-highway crossing pursuant to Section 2702 of ‘ihe Code,
~the remainder of the ALJ’s explanation on the vacation of roads is hot only relevant, it is

‘essenttal (Recommended Decision pp. 24-26).



To support its argument that the Guys Run Road Crossing was not intended for vehicular
traffic, Notfolk puts forward the hypothesis, without any supporting evidence, that “{ijn
converting the crossing from vehicular to pedestrian in 1930, the PSC certainly meant to and did
abolish the Guys Run Road Crossing] as a vehicular crossing” (Norfolk Exc. No. | at’p‘ 7.
Norf‘olk goes on to cite Application of (,.bn.s‘ohdaf@d Rait Corporation regarding Whitehouse
Lane, A-00107458 (Opinion and Order entered December 24, 1996) (a copy of which was
allegedly attached to Norfolk’s Repﬁ* Brief as Exhibit "‘A", and which the Township never
received) for the proposition that a highway crossing over a railroad can be abolished without
vacating the roadway. The docket at No. A~’00107458 (Opinion adopted October 24, 2002 and
Order entered October 29, 2002) and (Opinion adopted December 18, 2003 and Order entered
December 19, 2003) does not ﬁdequately address the issue of whether the road was open to
vehicular traffic or if it was a public or private road (Norfolk Exc. No. 1 at p. 8).

Nortolk ihen dfscounls the ALJ’s utilization of Reading Company v. Pennsylvania Public
U;z‘!rt}? (I.‘m;zmi.s$ir>rz, 333 A.2d 525 (Pa.Cmwlth. 1975), on pure spcculaliicm and then afgues that
ewn’\il‘ the ALJ correctly applied Reading to the present matter the holding in Readmg predated
County of Bucks and Conrail, therefore allegedly divesting the C‘onﬁnissinn of ;Zurisdictién over
pcdestrianbhly crossings (Norfolk Exc. No. 1 at p. 8). As diséussed in detail in the Township’s
Main Brief at pp. 6-22 and Reply Brief at pp. 16-18, the Guys Run Road Crossing is still a
‘vc:hicular and u pedestrian crossing. |

- Norfolk also argues that evén if the Commission would have jurisdiction over the Guys
- Run Road Crossing that it stil} would not have the power to order Norfolk to “clear all vegetation
- along its right-of-way™ because Section 2702(b} of the Code only provides the Commission

with the authority to control “the growth of brush and weeds upon property owned by the
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railroad within 200 feet of such crossing on both sides and in both directions so as to insure

proper visibility by motorists” (Recommended Decision at p. 29; Norfolk Exc. No. 1 at p. 9

yuoling 66 Pa;C;S. § 2702(b)). As discussed in the Township's Reply Brief at pp. 18-19, and in
contravention of Conrail, Norfolk erroneous! y asserts that bicyclists are not mctoriétst

Moreover, Norfolk also mistakenly takes the position that the Commission’s jurisdiction
to order the’uomml of vegetation on its right of way 1s preempted by regulations enacted
pursuant to the provisions of the Federal Raifroad Safety Act, 49 U1.5.C. § 20106, at 49 C.F.R. §§
213.31 and‘ 213.37 (Norfolk Exc. No. I at p. 9. footnote 6). With regard to highway-rail
crossings, these provisions only apply to the obstruction of railroad signs and signals and not to
the visibil'xty of motorists and pedestrians at highway-rail crossings.

Norfolk’s final argument against Commission jurisdiction over this matter alleges that the
Wenzel Drive rail-highway shokuld be used io accommodate pedestrians, and “cannot serve {0
confer jurisdiction on the Commission where it otherwise has none™ (Norfolk Exc. No latp. 9).
This portion of Norfulk’s Exception to Conclusion of Law No. | should be overruled as stated
for the reasons set forth in Paragraph 3 below, and in the Township’s Main Brief at pp. 45-51. In
support of this argument, Norfolk again misapplies the evidencc of record in this proceeding by
insinuating thut the Wenzel Drive Crossing already “has gates and lights” (No;fo'lk Exe. No. 1 at
p Y, footnote 7). It utterly fails to mention that the gates and lights are located on Wenzel Drive
and not on Freeport Rmad as discussed in the Township's Main Brief at pp. 45-51 (Tr. p. 19;
Twp. Exhs. 6A<C compare Twp. Exhs. 9A-C).

2. The Conclusion of Law No. 5 on page 35 of the Recommended Decision which
staizs that “the allocation of costs for this project and the assignment of future mainténance

responsibilities as set forth in the following Recommended Order are fair, just and equitable to



each party” should be s‘ustained for the reasons set forth in Paragraph No. 1, above. Moreover,
the Commussion has exclusive jurisdiction over rail/highway crossings, and alse has full power
to order all parties to maintain any portioh of a rail/highway crossing the Commission deems fit,
rggardic&s of what those parties’ responsibilities wauld otherwise be. 66 Pa.C.S. §§2702, 2704.

3. Finding of Fact No. 23 on page 5 of the Recommended Decision should be
sustained as it is substantially supported by evidence in the record. The Township produced
testimonial evidence and several exhibits that show the inability of the Township to install
sidewalks (Tr. pp. 19, 26; Twp Exhs. 1, 6B, 6D, 74, 7C). Norfolk’s contention that a sidewalk
could be installed on the opposite side of Freeport Road from Wenzel Drive because a dirt path
already exists is u gross mischaracterization of the testmony. The testimony in the transcript
cited to by Nortolk for this pfopasitian correetly glaws “there is a dirt kind of path at one part but
it is unsafe and it is not advisable to use it” (Tr. p. 19) (emphasis added). M‘oreO‘\ferg as explained
in detail in the Township’s Main Brief at pp. 27-35, that portion of road between Freeport Road

and Guys Run Road is the center of 2 highly established business district m the Township where

there is heavy ingress and egress for vehicles into those business establishments (Ir. pp. 20, 57, '

Twp Exhs. 1, 7A-7C)

As a participant, Norfolk had the right to present evidence, cros&éxamim, object, and to
submit rebuttal evidence at the hearing with regard to the ability of the Township to install
sidewalks. 66 Pa.C.S. §§ 332(c), 703(c); 52 Pa. Code § 5.243(a). If Norfolk disagreed with the
‘ diréf:t testimony of the Township it should have addressed this issue at the time of the hearing.

Furthermore, Norfolk’s assertion that “the Township has the burden of proof in regard to
all matters in this proceeding” pursuan’t to 66 Pa.C.S. § 332(a) is & misapplicaﬁon kof the law as

expiained 1 the 'f’mvnship‘s Reply Brief at pp. 5-8 (Norfolk Exc. No. 3 at p. 10} In any case

11
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involving any alleged violation by a public utility of any lawful determination or order of the
Commission, the burden of proof shall be upon the public utility to show that it has complied
with the determination or order of the Commission. 66 PaC.S. § 315(b). Thus, Norfulk has the
burden of proof with regard to all matters in this proceeding and it has failed to produce any
substantial and leyally credible évidence to support any of its contentions, |

4, Y*ihding of Fuct No. 33 on page 7 of the Recommended Decision should be
sustained as 1t 1s supported by testimonial evidence in the record (Tr. 31-32, 78). The evidence
of record shows that trains’ sound off after the Allegheny Valley Joint Sewer Authority crossing
and bcfb:cﬂm Guys Run Road Crossing. fd

5. Finding of Fact No. 35 on page 7 of the Recommended Decision should be
sustained as stated. This finding as set forth is accurate and substantially suppoftc:d by cvidence
in the record (Tr. pp. 23, 25-27, 29-30, 68- 89, 95-97; Twp Exhs. 1, 7, 4). Norfolk’s assertion
that the use of the subject crossing by *10 to 12 people a day during normal months of the year”
as indicative of the usage is a misstaterment of the evidence bf record (Norfolk Exc. No. § at P.

t, Tr. p. 893 The testimony cited to by Norfolk was in reference to the residents 'thét only live

on Wenzc:l Drive and patrons of her establishment and not the public 1 gencral (Tr. p 89).
Norfolk fails to account for the rest of the testimony that states “in the summer time we have
people from the is!;md ceme over, dock their boats at our tavern, boat dock place, and go averto
ihé restaurants. So it increases in the summer™ (Tr. p. 89; Twp. Exh. 1) {emj‘nhasis added).

Moreover, Norfolk fails to factor in the usage of the hundreds of people who have
sutnmer residences on Twelve Mile Island seven months of the year and can only access the
Wenzel Peninsula via boat (Tr. pp. 15, 23, 41-42, 69; Twp. Exh. 1), the residents that live on

Terrace Drive, Guys Run Road, and Campbells Run Road who use the Guys Run Road Crossing

12
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for access 1o the river, businesses and recreational facilities located on the Wenzel Peninsula (Tr.
pp. 21, 30, 34-25, 69-70, 95-98; Twp Ixh. 1), and the public in general (1r. pp. 89-90; Twp.
Exh 14)  Norfolk aiso ignores the evidence of record that the use of the Guys Run Road
Crossing will increase due to the Pennsylvania Fish and Boat Commission’s plans to develop its
facilities in the near future and the development of a substantial section of undeveloped property
located on the Wenzel Pcninsula (Tr. pp. 34-35, 93; Twp Exh. 1). Therefore, adding “Each day
about 6 to 12° at the beginning of Finding of Fact 35 would not accurately reflect the evidence of
record

6. Finding ot Fact No. 36 on page 7 of the Recommended Decision should be

sustarned as stated as it 1s reflecuve of the evidence of record ( I'r. pp. 33-34, 50-51, 71, 76-77).

7. Finding of Fact No. 38 on page 7 of the Recommended Decision should be
sustained as stated for the reasons set forth in Paragraph 5, above.
8. Finding of Fact No. 40 on page 8 of the Recommended Decision should be

sustained as stated for the reasons set forth in Paragraph 5, above.

9. Finding of Fact No. 41 on page 8 of the Recommended Decision should be
sustained as it is supported by testimonial evidence in the record. The marina owner’s statement
that his business would sufter if the Guys Run Road Crossing was closed is supported by his
testimony that his marina is the only public facility in the area to dock boats and that his
customers utilize the crossing to access busizwssés on Freeport Road (Tr. pp. 95-98). Moreover,
Norfolk's assertion that “patrons instead utilize the crossing to access other business
establishments, which would of course have no eftect on his own business” is speculative and
unsupported by the uncontested evidence of record (Norfolk Exe. No. 9 atp. 12). It is axiomatic

that his business would suffer if the Guys Run Road Crossing did not exist as it is the only
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pedestrian passage to Freeport Road availab}e to his customers. See Township's Main Brief at
31-35.

10.  Tinding of Fact No. 47 on page 8 of the Recommended Decision should be
sustained because u i5 not inconsistent with the other testimony of the same Township wilness as
cited in Finding of Fact NOL 48 on page 9 of the Recommended Decision. Norfolk
mischaracterizes the testimony of tﬁe withess as “only” applying to “residences, private garages,
group garages and nursing homes™ (Norfolk Exc, No. 10 at p. 12). Those uses citcd by the
witness were “a variety of things” that could be developed on the property (Tr. p: 35: Twp. Exh.
11). The evidence of record clearly establishes that the property in question was recently
purchased by a commercial development company (Tr. pp. 35-36, 93-94; Twp. Exh. 11).
Fuﬁhcmxorc, Norfolk also fails to adequately recognize all of the uses permitted in the district,
any non-conforming use status that the property already has, or the possibility of the developer
requesting a rezoning of the property.

11, Findings of Fact Nos. 50 and 51 on page 9 of the Recommended Decision should
‘be sustained, as the Pennsylvania Railroad Company’s Survey dated June 6; 1950 arid the deed
duted June, 1985 are relevant probative evidence that the disputed portion of Guys Run Road
was and still is open to vehicular traffic subsequent to its altcratiqn in 1930 (Tr. pp. 19, 37, 44- |
45, 91-92, 102-105; Twp. Exhs. 1, 12, 14, 16). As discussed in Paragraph 3 above, .and
explained 1n detail in the Township’s Reply Brief at pp. 5-8 and 10-12, it is Norfolk's burden to
prove that the subject crossing is not open to “vehicular traffic”.

Norfolk asserts that the 1930 Order became unenforceable when the Pennsylvania
legislature enacted the 1937 Law that repealed the 1913 Act aﬁd that “thePemsylvania Railroad

certainly could not be held to have been able to anticipate a change in the law regarding the
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Commission’s jurisdktionﬁ seven yeafs in the future” (Norfolk Exc No 1 at pp. 3-4). The fact
that Norfolk’s predecessors in interest maintained the subject crossing well after 1937 (Tr. pp.
13, 23, 39~4(},, 43-44, 104), coupled with later documentation, the deed (Twp. Exh. 15} and
especially Norfolk’s predecessor in interest’s own survey showing Guys Run Road as a publick
road (Twp. Exh. 15), is relevant evidence that the PSC intended 1o keep the road open for
“vehicular traffic” as contemplated by Section 2702 of the Code and understood and known by
Norfolk’s predecessor in interest.  Moreover, Norfolk at no time whatsoever ﬁfesemed any
documemary' evidence to the contrary refuting that Guys Run Road is open for “vehicular
trat‘iicf’. | |

12. Finding of Fact No. 52 on page 9 of the Recommended Decision shouid be
sustained as n, is supported by the evidence of record (Tr. p. 100; Twp. Exh. 4). Norfolk’s
assertion th‘at Finding of Fact No. 52 “fails to state that the grade of the crossing was changed in
conmection with the 1930 Order 10 enable the railway tracks of a street railway company o
match the grade of the adjacent state highway” is irrelevant (‘I\'oribklk Exc. No. 12 atp. 13). As
explained in detail in the Township’s Reply Brief at pp. 12-13, the change in grade contained in

“the Order relates to the Wenzel Drive Crossing, and not the Guys Run Road Crossing (Twp.
Exhs. 1-4),

13. Fmding of Fact No. 55 on page 9 of the Recommended Decision should be
sustained because it is reflective of the evidence of record (Tr. pp. 22-23, 38, 47-48, 50, 63, 70}.
The 'I'ownship produced evidence that the stairs and raiiing were maintained prior to 1999 and
tiiercason they have not been maintained since is because the Township is ;‘\&-ailing to see what
will happen with this proceeding” (Tr. p. 63) The Township also presented testimony that it

continuously muaintains “to this day” the approach leading from Norfolk’s right-of-way
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Wenzel Drive (Tr. p. 70). Moreover, the exhibits that Norfolk cites to support its assertion that
the Township pcrforms “minimal maintenance™ on the approaches are self-serving as it only took
pictures on one day at the crossing during the summer (Norfolk Exe. Nu 13 at p. 13; Norfolk
Exhs 3E, 3G; Twp. Exh 8A); see also Readmg Company v Pennsylvania Public Utility
Commission, 333 A.2d 525, 528 (Pa.Cmwlth. 197’5) {“decisional and statutory law on the subject
of abandonment and vacation of the public use is voluminous, but nowhere have we found
support for the proposition that failure to maintain alone constitutes abandonment™).

14, Finding of Fact No. 59 on puge 10 of the Recommended Decisior should be
 sustained as the evidence of record substantially supports that Norfolk, through its predecessor in
mtércsr., Consolidated Rail Corporation, ’remo'ved the timbers between the rails and asphalt
within the right-of-way at the Guys Run Road Crossing (Tr. pp 3?«405 43-44, 116, Norfolk Exh.
3E). Tt is irrelevant whether Norfolk actually removed the timbcrs and asphalt as it is responsible
for tht:‘ actions taken by Consolidated Rail Corporation as its predecessor in interest. See CSX
Transp,, Inc v Pemzsylv&m’a Public Utility Com's, 558 A.2d 902 (Pa.Cmwilth. 1989); Com.,
Dept. of Transp v. Pennsylvania Public Unlity Com'n, 464 A.2d 645 (Pa.Cmwlth. 1983);
Consolidated Ruil Corp. v, Pennsylvania Public Utility Com'n, 423 A 2d 1108 (Pa.Cmwlith,
1980), | |

15, Finding of Fact No, 67 on pége 11 of the Recommended Decision should be
sustained as it is supported by the evidence of record (Tr. pp. 110-111; Norfolk Exh. 1).
Nortoik's assertion that “the clevation change is about six feet in a seven-foot distance on the
Freeport Road side of the crossing” 1s irrelevant and self-serving (Norfeik Exc. No. 15 at p. 14).
As expluined in the Township’s Mair Brief at pp. 21-22 and Reply Brief at pp. 12-13, the reason

for the elevation change is due to Norfolk’s and its predecessors in interests own actions which
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were in contravention of the 1930 Order and were not comempiated or approved by the PSC in
granting the alteration of the Guys Run Road Crossing‘("l‘r. p. 100; Twp. Exh. No. 4),

16.  Tindings of Fact Nos. 84 and 85 on page 13 of the Recommended Decision
should be sustained. These Findings of Fact are not “in effect legal argument,” as Norfolk
asserts; they are facts (Norfolk Exc. No. 16 at p. 15). It is a fact that the Commission, by Order
entered August l(x 1993 at Docket No. C-00913746, has assigned maintenance responsibilities
for a pedestrian crossing in at least one other proceeding (Tr. pp. 135-36; BTS Exh. 1). It is also
a fact that the case at Docket No. C-00913746 involved a below-grade pedestrian tLinncl of
approximately eigh{ feet in width that spanned the width of the railroad right-of-way (Tr.

pp. 137-38, BTS Exh. 1).

Respectively Submitted,

SPRINGER, BUSH & PLRRY

By AL/(‘\/KM/L\

Blaine A. Lucas, Esquis
I.D. #35344
Shawn N. Gallagher, Esquire
I.D. # 88524
Two Gateway Center, 15" Floor
Pittsburgh, PA 15222
(412) 281-4900
Counsel for the Township

Duted: August 18, 2004
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