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BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Harmar Township
V. , : , C-20030526

Norfolk Southern Railway Company

QGEUMENB‘ INTERIM ORDER -
| f TAKING UNDER ADVISEMENT  FEB 19 200

A MOTION TO DISMISS

AND NOW, to wit, this 14" day of January, 2004, upon due consideration of the
motion of Norfolk Southern Railway Company to dismiss this Complaint for lack of subjéct
matter jurtsdiction, together with the addendum thereto, and the response of Harmar Township
thereto, copies of ull of which I have just received today, and after careful review of the cited
autherities, meluding relevant portions of the Public Utility Code, 66 Pa, C.S. §§101, et seg ., and
‘(;;jygj_;gffhest;cz v, Pa P.U.C., 798 A.2d 288 (Pa. Cmwlth, 2002) and County of | Bi;qks v, Pa.

PU.C., 684 A2d 678 (Pa. Cmwlth, 1996), together with a review of other relevant authorities

permitted during the short period allowed for consideration of this motion, and it appearing that
this motion presents mixed questions of law and fact, I'T IS THEREFORE ORDERED that this
motion s hereby taken under advisement pending development of an evidentiary record in this
case commencing with the scheduled hearing on Thursday, January 29, 2004 and concluding
withkthc parties filing briefs i support of their respective positions on this matter; AND
PROVIDED FURTHER, that the parties are hereby placed on notice that they should develop an
evidentiary record duning the heartng on January 29, 2004 to support their respective positions
on this matter in addition to answering the standard Questions and Procedures attached to the

hearing notice that was served on the parties on October 29, 2003.

... A A
" John H. Coroett, Jr. '
fAdministrative Law Judge
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R COMMONWEALTH OF PENNSYLVANIA ‘
oy PENNSYLVANIA PUBLIC UTILITY COMMISSION
: 1103 PTTSBURGH STATE OFFICE BLILDING

300 UBERTY AVENUE Tel
PITSBURGH, PENNSYLVANIA 152221210

1 412-565-3550
ax: 412-565-5692

Iy REPLY PLEASE
FEFER T OUR FILE

February 27, 2004

TO ALL PARTIES OF RECORD:

Re:  Harmar Township v. Norfolk Southern Railway L ompany
Docket No. C-20030526

The record in this proceeding discloses that the parties will file briefs. In addmon
to the tssues that the parues may wish 1o address, 1 ask the parties to aiso supply me i thewr

briets with the exact language of the pertinent enabling statutory authority or common law

precedent allowing the Commussion to enter its 1930 Order relating to this crossing. Your
research will give me a better understanding of the 1ssues wn this case

{n accordance with the Commission’s Rules of Adnuinistrative Practice and
Procedure, main briefs are due on or before March 26, 2004; reply bnefs, 1t any, are due on or
befare April 12, 2004. If briefs are not received within the allotted time, they will not be

aceepted for filing except by special permission of the presiding officer for goud cause shown
Your mam briefs should be concise and must comply with 52 Pa. Code §5.501

An original and nine (9) copies of each main and reply brief must be filed with the
Commission i accordance with 52 Pa, Code §1.4 and 1 care of the New Filing Section, P.0O.
Box 3265, Harrisburg, PA 17105-3265. Also, one hard copy of the brief, together with one copy
by email in Word 2002 format, must be served on me and two hard copies on each party of
record, My email address is johcorbett@state.pa.us. If you cannot furnish a copy in proper
format, then two hard copies will suffice. If you have any questions, please call this office at
412-565-3550.

I'hank you for your attention and anticipated cooperation
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x RICK SANTORUM ’ COMMITTES

) PLIHSYLVANIA ) FINANCE

) HAMENG, HOUSING, AND URBAN AFFAIRS
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Ms. June Perry , F 0 L D E R D'
Director, Legislative Affairs Uy L YBm
Pennsylvania Public Utility Commission C .70 03 052¢ "g; -‘i’r.:"‘:\‘ o

PO Box 3265 ; R A

Harrisburg, Pennsylvania 17105 o 'wOﬁ‘aﬁg

e s,

L e Tt %

Dear Ms. Perry: , ¥ S

: - = O

I have recently received correspondence from Mr. Thomas Affinito, the Secretary-Treasuregor = =
- Harmar Township, Pennsylvama. Mr. Affintto contacted my office regarding the decision 6P &

Nortolk Southern Railroad to petition the Pennsylvania Public Utility (‘omnnsmon for the rxg,ht

te remove the pedestinan railway crossing at Wenzel Drive,

In his letter, Mr. Affinito highlighted the crossing importance to Township residents and
business. After being utilized by the community for decades, Mr, Affinito believes that the
elimination of the crossing will present an extreme hardship to the community as the residents
and businesses must adjust their daily routine to longer and unsafe detours by pedestrians to their
hontes and stores. In addition to expressing his concern, Mr. Affinito included seven pages of
petitions from over 100 Harmar residents requesting the continued access to this valuable
pedestoian crossing. f

1 ask that the concerns of Mr. Affinito and his fellow Harmar Townships residents receive full
and farr consideration as the Pubhic Utility Comnusston contemplates the request of Norfolk
Southern. { have included a copy of Mr. Affinto's correspondence with my office for your

benefit. Any information your office could provndc regarding this matter would be greatly
appreciated.

Thank you for your assistance in reviewing this and your thoughtful consideration of their
request. If you needed any additional informaton, the staff contact for this referral is Jay French
who can be reached at 412-562-0533.

Sincerely, s
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FACSIMILE TRANSMISSION

701 Freeport Rond

HARMAR TWP

PAGE Bl

HARMAR TOWNSHIP

Chieswick, PA

TO: Senator Rick Santorum

FROM: Thomas J. Affiuito
Secretary/Xreasurer

"PHONE: (724) 2744550
FAX: (724) 274-9522

FAX NO.: 202.228-0604

DATE SENT: January 14, 2004

NUMBER OF PAGES:
(INCLUDING THIS PAGE)

- We would appreejate your support in this important matter. For further information do not hesitate to call.

__ ORGINAL WILL FOLLOW

___ ORGINAL WILL NOT FOLLOW

A4IF YOU DO NOT RECEIVE ALL PAGES OF THIS TRANSMISSION, PLEASE CALL (724) 274-4550
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71244749522 HARMAR TWP PAcGE B2
BOARD OF SUPERVISORS Q ‘ l PLANNING COMMISSION
Jarnes R DiPadtns - Chatrmat }IAWR TO WSIIIP Joha Colpe -Chxlroan
Robert W. Selbert Jt, - Vice Chalrmas . 701 Frecport Road ; Donald Kiser -Vice Chairman

Douatd Muxe - Supervisor Cheswick, Fennsylvanis 15024 - 1208 Carmeln DiPalms -Secretary
mﬁé A§ Tanryé Supervisor ’ Phone No. (724) 274 - 4550 i’(’;’edri;k Domsrets -Metaber
: = Supervisor Buv No. (9 ” ererd Benneti-Member
Blsloe A Lucas - Sollejtor Fax No. (724) 274 < 9522 “Tira Bish - Solleltor
‘Thomus J. Allinito - Secrétary/Treasarer .
Seuate Evgltesing Co, ~ Englissrs
- January 14, 2004

Senate Eagintering Co. ~Eaglaeers

U.S. Senator Rick Santorum

‘511 Dirkson Senate Office Building
 Washington, D.C. 20510-3809

ﬁca;r Senator Santorus

be an extreme hardship to both residents and business owners as well.

Several Harmar Township residents have circulated a petition (enclosed) opposmg elimination of the pedestrian railway
crossug at Wenzel Drive, Harmar Township.. Residents have been using this crossing for decades and its climination would

Harmar Township will appear at a hearing of the Public Unlmes Commission on January 29, 2004 in an effort to be heard on
this matter The Norfolk Southern Railroad is attempting to eliminate this pedestrian crossing.

We would very much appreciate a letter supporting the Township’s position. If you need additional information, please
contact Tom Affinito, Harmar Township Secretary/Treasurer, at (724) 274-4550. Please send a lefter supporting the
Township’s position so that it 1s received in our office by Jaguary 26, 2004

Sincerely,

Thomas J Affinito
Sccretary/Treasurer

Enclosure
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PLTITION OPPOSING BELIMINATIOR OF PEDESTRIAN RAILROAD CROSEING

PENNSYLVANLA PUBLIC UTILITY COMHIS&TON ,
HARRIBEBURG, PENNBYLVANLA 17105-3265

THE.ATTRCHED LETTER FROM NOPFOLI‘ SOUTHERN RAILROAD TO HARMAR
TOWRSHIP GIVES CAUSE FOR THIS PETITION TO CIRCULATED AND SIGRED.

‘The undersigned oppose the removal of the pedestrlan rail
crossing as established by PUC APPLICATION DOZKET NUMBER 21878~
195%: PURTHER; We respectfully regquest that the crossing be
maintained to an a"ceptable, safe and intended COndltiD}"l;
PURTHER, that the crossing be paved no less than 4'in width over

the rail right of way with adeguate steps to L.R. 1001 at Route
2B and Guys Run Road..

’NAI“"E {SIGN" © PRINT NAME ADDRESS (STREET, CITY AND ZIFP CODE)
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YELITION JPPOSING ﬁ’IVINATTO OoF PEDESTRI%K RAILROAD CROSSING

PENNSYLVANIR PUBLIC UTILITY COMYIBEIOR
HBRRIGBURG, PEN@BYLthIh 17165-3265

THE ATTACHED LETTER FROM hOR*QLh SOUTHERK nATLROAD TC HERMAR
POWNEHIP GIVES cRUSE FOR THILS PETITIOR TO CIRCUL%TED AND SIGHED-

The wundersigned oppose the removal of the pedestrian rail
crossang 8% estaplished by PUC APPLICATION DOCKET NUMBER 21878B-
1y&C; FURTHER; We regpectfully reguest that the crossing be
ﬁaxw*ﬁxnfd e AN arremtable safe and intended condition;

1 E‘LHLR, that the srossing be paved nu 1ess thar 4/in width over
© = ¢he rail raight Bf” Wy with aawquata steps to LR 1601 at Route - = =~ = == ™
26 and Gays Run Read. : C
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ETITION OPPOSING ELIMINKRTION OF PEDEBTRIDN RﬁILROhD CROSSING

o

PENNSYLVANIA PUBLIC UTILITY COMHIBSION
HARRISBURG, PENNSYLVANIA 17105- -3265

THE ATTACHED LETTER FROM NORFOLK SCUTHERN RAILROAD TO HARMAR-
PCWNSHIP GIVES CAUSE FOR THIS PETITION TO CIRCULATED AND SIGHED.

The unﬁarfmgnpd oppese the removal of the peﬁestrlan rail
crossing as estahlished by pUC APPLICATION DOCKET KUMBER 21878~
1680 FURTHER; We respectfully reguest that the crossing be
maintained to an acceptable, safe and intended coqutzon,
FURTHER, that the crossing be paved no less than 4¢in width over
the rail right of way with adequate steps to L.R, 1001 at Route
28 and Guys Run Foad. :
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PLTITION GPPOSING ELIMINATION OF PEDSCTRIZN RAILROKD CROSSING

PENNSYLVANIA PUBLIC UTILITY COMMIEBION
HARRIBBURG, PENNBYLVANIA 17105=3265

may ATTACHED LETTER FROM NQRFOLK SOUTHERN RAILRORD TC HERMAR

prWBSHIP GIVES CAUSE F

mrne undersigned opposeé
crossing as e¢stablishe

1556 FURTHER; We resp
Mﬁ*v*aﬁﬁﬁﬂ to an accep

OR THIS PET

the removas
d by PUC AP

{TION TO CIRCULATED BND SIGNED.

* of the pedestrian rail
PLTCPTTON DOCRET bJMBEP 21878~

emtfully reguest thaz the cross¢ng be

table, cofe

and **t&ﬁﬁad condition

FURTHER, thet the crossing be paved no less than 471n w*ath over
tre rail right of ua} with adeguate steps to L. R. 1002 at Route

26 and Suys Run Road.
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PETIUTION OPPOBIKG ELIMINATION OF pEPESTRIAN RAILEOAD CROSSING

PENESYLVANIA PUBLIC UTILITY COMMIESION
HARRIBBURG, PENNEYLVANIA 17105-3265

THE ATTACHED LETTER FROM NORPOLK SOUTHERN RAILROAD TO EARMAR
TOWNSHLIP GIVES CRUSE FOR THIS PETITION TO CIRCULRIED AND SIGNED.

The undersigned oppose the removal of the pedestrian rail
crossing s e ablished by PUC APPLICATION DOCKET NUMBER 21878-
1950; FURTHER; We respectfully reguest that the crossing be

axntalned to an acceptable, safe and intended condition;
FURTHER, that the crossing ke paved no less +han 47in width over
the rail right of way with adeqaata steps to L.R. 100Gl at Rou*e
28 and Guys Run Roed..
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PETLTION OFPPOSING ELIMINATION OF pEDEETRIAN RAILROAD CROSBING
PENNSYLVANIA PUBLLC UTILITY COMMISEION
HARRIBBURG, PENNSYLVANIA 17105~3265
THE ATTACHED LETTER FROM NORFOLK SOUTHERN RAILRORD TO BARMAR
TOWRSHIP GIVES CAUSE FOR THIS PETITION TO CIRCUU\.TED ARND SIGNED.
mhe undersigned oppose the removal of the pedestrian rail
crossing asregtablished py PUC APPLICATION DOCKET NUMBER 21B78-
1550; FURTHER; We respectfully reguest ipnat the crossing be
naintained Lo an anceptable, safe and intended sondition;
FPURTBER, that the crossing be paved no less than 444in width over
sha rail right of way with aceguate steps to 1..K. 10061 at Route
28 and Guys Run Road..
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PETITION OQPPOSTNG ELIMINATION COF 'P‘BDESTR'ERN RAILROLD CROSSIN

PENNSYLVANIA PUBLIC UTILITY COMMIBSBIOR
HARRIBBURG, PENNSYL VMIIA 171.Go ~-3265

TuE ATTACHED LETTER FROM NWORFOLX SOUTHERN RAILROAD TO HAYMAR
TOWNSHIP GIVES ~RUSE FCR THIS PETITION 7o CIRCULATED AND ,SI’G]'JED.

e undersigned oppose the removal of the pacxestrian rail

crussing as es staklished by PUC APPLICATION DOCKET NUMBER 21878~
1450; FURTHER; We respectfully request that the crossing be ~
maintained te an acceptable, safe and intended f'c,ndltmn, S
FURTHER, that the crossing be paved no less than 4" width over
the rail right of way with adeguate steps to L.R. 1601 at Poute
»8 andé Guys Run 'R'c»ad~ .

NAME fszc;m PRINT NRME ADDRESS (STREET, CITY LND ZIP CODE)
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March 25, 2004
Mr James J McNulty, Secretary
Pa Public Uuhty Comnussion
2 Elogr. 400 North Street
PO Box 3265 ,
Parrsburg, PA - 17105-3265
RE:  Docket No C-20030526

COMERIPNWEALTH OF PENNSYLVAN 4@
PENNSY®ANIA PUBLIC UTILITY COMMI N
P.O. BOX 3265, HARRISBURG, PA 17105-3265
: INREPLY PLEASE
REFER YO OUH FILE

Dear Secretary McNulty
Enclosed tor tiling with the Compussion are the onginal and nine copies of the Bureau of

Enclosed tor tiling wi ,
Transportation and Safetv’s Brief in the above referenced matter  With a copy of this letter, 1 am
sending copies of the enclosed to those persons listed on the Ceruficate of Service.

Very trulv yours.

OB 08 alar,

David A Salapa
Assstant Counsel

- Eacloswes
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Harmar Township
v | Docket No. C-20030526
Norfolk Southern Radway Company
BRIEF OF THE

BUREAU OF TRANSPORTATION AND SAFETY
OF THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

David A. Salapa
Assistant Counsel

PO Box 3265 Mmoo
Hatnsbarg, PA 171053265 < 3

(717 783-2841 = : P
Duated: March 25, 2004 ’:.% e
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PROCEDURAL HISTORY
"I’hi’.s matter hegan when Earmar Township {Townshipy filed a complaint with the
Pennsylvama Pubite Utility Commission (Commission) on June [1.2003 The complaint afleges
that Norfolk Suuthermn Ratlway Company (Nortolk Southera), has tailed t maintan ar at grade
pedustrian crossing over Norfolk Southern’s faciities located :n Harmar Township, Allegheny
County. The complaint asserts that the pedestrian crossing at this foeation was created by an
order of the Pennsylvania Public Service Commission at Application Docket No, 21878-1930.
- The Pennsylvania Public Service Commission order directed that ar existing vehicular crossing
, ,kbc altered (o ¢reatz a four foot wide -pédeslrian crossing and directed the Pennsylvania Railroad,
then the rfroad cperator at ths location, to maig;ain the pedestrian crossing in the future. The
Tewnship's complaint requests that the Commussion order Norfolk Southern to comply with the
Perpsyivania Public Service Commission order, repair the crossing and maintain it n the future.
The Pennsvlvania Department of Transportation {DOT) filed an unsﬂwer to the
, “‘!‘f,‘w’ushxp's complant denving the allegations set forth in the complaiat and requestng that the
Commission schedule a field conference at the site of the crossing. Allegheny County filed an
answer to the Towaship’s complaint agreeing that N«‘»rfmlk Southern was responsible for
-:zmntu’;mng the crogsing pursuant to the prior Pennsylvania Public Service Comumission order.
Norfolk Southern filed an answer and new matter on August 1§, 2003. Norfolk
ﬁicvau{hwm’siaz,wzer and new matter coatend that the Comnussion has no junsd’:iction over
sedestrian crossings and requests that the Commission dismiss the complaint. Norfolk Southern
abso tiled a prelurinary motion alleging that the Commussion has ﬁn wirisdiction over pedestrian
wrossings and ;155<:rtmg that any previous order assering jurisdxczian over the pedestrian crossing

was without cttect. Nortolk Southern requests in both its answer and new matter and

)
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preliminary moton that te Comnuission dismiss the Townskip's complaint. The Township filed
a response 1 Nortolk Southern’s new matter and preliminary motion on July 30, 2003, denying
the assertions m Nortolk Southern’s new matter and preliminary motions.

By fetter duted October 29 2003, the C/ommzsswn assigned the matter to Administraove

Law Judge tALJ) John H. Corbett. Jr., and set the matter for hearing on January 29, 2004. By
R rder datcﬂ Janwary 14, 2004 ALJ Corbett issued an interim order stating that he xwas taking
Nerfudk Southarn’s motion (o dismiss undér udvtScmcnt:

ALJ Coryett conducted a hearing on this matter on Jaunuary 29, 2004 At the hearing, the
~Township presented evidence that the pedestrian zrossing 1s located on a line of ratlroad paratlel
te f,z:zdbs:uwc'izkw Allegheny River and Freeport Road. {Tewnship Exhibit No. 1} Some homes
and businesses are located between the ratlroad tracks and the Allegheny River. (N.T. 20.
Township Exhibit 7a-7¢). Other businesses are located on the opposite side of Freeport Road
. 55%‘:;":3 the rulroad ttacks. (NT. 2D

 The Township presented evidence that the Pennsylvania Public Service Commission had
ssated an order in 1930 altering the crossing fiom a vehicular erossing to 4 pedestrian crossing.
(Township Exiubits 2-4) Township witnesses testified that there is no longer any crossing
surface between Norfolk Souttxénx's rails at the ¢rossing location ur anywhere within the railroad
nght-ofeway. (NJT. 21-23, Township Exhibit 8b) Township witnesses ‘tesnﬁed,tﬁat individuals
use the pedesiriun crossing to access restaurants, banks and other businesses located along
Fregport Road trom heuses, a bar and a boat dock located on the oppusite side of the tracks.
(NCT 2329 30% [a addition. there 15 a pedestrian crosswalk on Freeport Road adjacent to the
pedestrian uressing of Nortolk Southern’s facilities that s signahized, enabling pedestrians to

cross Fregport Road and access the pedestrian crossing over Norfolk Southern’s facilities. (N.T.

* ok
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2a26, "I‘~t;\vgxs§'¢;%,> Exhibits 9a-9¢) According to the Township, the approach to the crossing
iocaed between the ratlroad trubks und the :\lEegheh)-' River hus never been vacated by the
Township (N T 37) The Township wants the ratdroad to reinstall planking or paving within ifs
nght-of-way i srder ty make the pedestrian crossing smoother. (N1 3’9) According to the
Townsiug. pror rindroad operators maimntained the pedestrian crossing first with a nmber and
asphalt surface and Jater with an asphalt surface. (N.T. 43«44} The Township indicates that the
asphadt paving mthm‘!hs ratfrond right-ofway was removed several years prior to the date the
Townsnip filed the complamnt (NT 44) Township residents also testified that they bad seen
people with beveles using the crossing, (N1, 76)

Norfolk Southern presented evidence that railread trattic on the line is currently 16 trains
ner gay it o maxpnum speed ot 40 mules per hour (N1 108y Norfolk Southern believes that
e wenonnt 07 racl traiic on s rait hme will increase due to mereased coal traffic traveling 10
newer plasts (KT 109y Norfolk Southern is concerned about the safety of pedestnans using

the crossing due to the speed of trains traveling on the raii line (N.T, 119) Norfolk Southern is

Asu concerned thiat pedestrians standing adjacent to the tracks could be injured by debris hanging

fram the pasems trans. (NUT. 119-120)
By fetter dajed February 27, 2004, AL Corbett directed the parties to fiie Main Briefs on

ar betore March 26, 2004 This s the Bureau of Transportation and Safety’s Main Brief
: S5p Y



SUMMARY OF ARGUM ENT

I this proceeding, the Cc‘;mm‘ission’ does not have jurisdiction vver a crossing where it 1s
trictly for pcdcxtrmﬁ use The 1930 Penmylvama Public Service Commuission order altered the
subject crossmg from vehicular crossing to a four foot wide pedestrian crossing and specifically
destynated it as a pedestrian crossing. In addition, the steps leading frore Freeport Road to the
rartroad tracks would indicate that th,é intent of the order was that the crossing be only used by
pedestrinns. ’Sn‘we the Public Utility Code defines highway as a right-of-way used by vehicular
* trattic and vehicles do not use this crossing, the subject crossing is not a rail highway crossing
émt‘inn the (‘i‘bzmmssiun’s yurisdicnion found at 66 Pa. C.S. §2702 & 2704 |

FHowever, the C’fmﬁmis&km does have the authority to enforee its orders pursuant to 66 Pa.
C8 BA01-S03 & 60 Pa. C.5. §701. In this case, the Township filed a cumplaint pursuant (o 66
P, .S, 8701 requesting that the C‘ammissiun enter an order directing Narfolk Southern to
corply with the Pennsylvania Public Service Commission order. The Pennsylvania Public.
Service Commussion entered the order pursuant to an application to alter the subject crossing and
te ereate i aew crossing. This was w ithin the jurisdiction of the Pennsylvania Public Service
Commissien. Since the Pennsylvania Public Service Commission had juriksdicti()n to alter the
Crossing, the crder s valid and c*)fbl‘ct’:abie. Thsrcﬁzrc‘ the Comunission can order Nortolk

Southern (o comply with the tenms and condifions of that order



ARGUMENT ;
L THE PENNSYLVANIA PUBLIC UTILITY COMMISSION DOES NOT
HAVE SUBJECT MATTER JURISDICTION OVER THE SUBJECT
CROSSING PURSUANT TO 66 PA. C.S. §2702 & §2704 WHERE THE
CROSSING IS LIMITED TO USE BY PEDESTRIANS.
The Commission has the exclusive authority, pursuam to 66 Pa. C.S. §2702. to order the
construction, reconstruction, alteration, repair, protection, suspension ot abolitioﬁ of a rail
highway crossing. as well as the exclastve authority to determine and order which party shall

perform such work at the crossing and which party shall maintain the crossing in the future in

arder to prevent accidents and promote the safety of the public. SEPTA v. Pa. PUC, 592 A.2d

797 (Pa. Cmwlth 1941), alloc. denied, 611 A.2d 714 (Pa 1992). The Comnussiom pursuant to
66 Pa. C.8. §2702(b), determmnes and prescribes the manner in which such croséings may be
kifnn\frﬂctcdv altercd. relocated, suspended, abolished. maintamed. operated or protected. The
Cammssion. purs;t.izmt to 66 Pa. C.S. §2702(¢), orders the relocation, alteration, suspension or
aholition of a crossing upon such reasonable terms and condilions as the Cummissioﬁ prescribes.
Pepnsylvania Came Commission v. Pa. PUC, 651 A.2d 596 (Pa Cmwlth. 1994), alloc. dented,
6dd A2d 977 (Pu 1995) |
Additionally, xﬁe (Zommissiom pursuant to 66 Pa. .S §2704(a), has the exclusive
:xﬂmbnrit}' o assess the costs of any work it orders upnn the concerned parties to a proceeding in
sucht proper proportions as the Cammission may determine  The Comnussion determines what

parties are concerned within the meanmg of 66 Pa. C.8. §2704(a) and §2702(c). County of

Chester v, Pa, PLC. 408 A.2d 552 (Pa. Cmwlth. 1979} Consohidated Rail Corp. v. Pa. PUC, 671
A2d 24 (Pa Cmwlth 1995). In apportioning costs in rai highway crossing cases. the
Commyssion 1¢ not limited to any fixed rule but takes all relevant factors into consideration, the

only requirement being that its order is just and reasonable. Wheeling and Lake Erie Railway

b



f;"_}wg:’%ﬂ.’( 778 A.2d 785 (Pa. Cmwlth. 2001). alloe, demed, 790 A.2d 1021 (Pa. 2001),

Greene Twp. v Pa PUC, 668 A 2d 651 (Pa. Crmwlth. 1995); A T&T v._Pa PUC, 737 A.2d 201
tPa 19993 | | |

Among the tactors that the Comrmuonwealth Court noted 1n the Greene Twp. case as
retevant are the following: (1) Which party built the crossing; (2) Whether the roadway existed
ch‘mm or after the mns‘ktructum of the crossing: (3} Relative benefit conferred on each party
w-th the canstruction of the crossing; (4) Whether either party s responsible for the
deterioration of the crossing which has led to the need tor its reparr, replacement or removal,
and (8) The relatve bcnbﬁt tkhat cach party will recetve from the repair. replacement or rcrnoﬂ'ai
of the crossing . While the Comnission has considered these tuctors to be re‘lévant in the past,
iiusa i no way lmits the tactors the Commussion can consider. Bell Atlantic-Pa. Inc. ‘y, Pa. PUC,

¢ A2d 382 (P, Cwlihe 1996y, AT&ET v, Pa. PUC, 727 A.2d 201 (Pa 1999); PECO Energy

‘Co_v, Pa. PUC. 791 A 2d 1155 (Pa 2002)

As the complainant in this case. the Township has the burden to establish its case before

the Commuission by a preponderance of the evidence. Samuel J. Lansberry, Ine. v. Pa. PUC, 578

A2 600 (Pe Cmwlth, [990), The evidence that the Township presents must be substantial and
tegally eredible. The Township must establish by a preponderance of the evidence that it is
entitled 10 the rebief requested in its complaint,
‘The Comnussion has jurisdiction over rail highway crossings pursuant to 66 Pa. C S,
62762 and 2704 ] hu’ general rule granting jurisdiction over rail highway crossings s set forth
tn 6o Pa C 5. §2702(u) as follows:
“No public utility engaged in the transportation of passengers or property, shall,
without prior order of the Commission, construct its facilities across the facilities

ut uny other such public uiility or cross any highway at grade or above or below
griade or al the sarie or different levels, and no lughway without hke order, shall




he s constructed across the facilities of any such public utility, and. without a
hike order, no such crossing heretofore or hereafier constructed shall be altered,
refocated, suspended or abolished.” (emphasis added)
Theretore. i order tor a rail highway crossing to be within the Commussion’s jurisdiction
s set Toath above, the road or strect involved must be a lnghway, The Public Utility Code

defines the term “loghway” at 60 Pa. C.S, §102 as follows:

“A way or place of whatever nature opened to the use of the public as @ matter of
stght {ur purposes of vehicular tratfic.™

For a read or path to be a highway within the mcaning of 66 Pa. C.S. §102, that road
must meet two eriteria. Firsy, the road must open to the use of the public as a matter of right and

cecend 1t must be onened for the purpose of veheular trattic. Consolidated Rail Corp. v. Pa

PUC. 463 A2d 90 (Pa, Cmwlth, 1982).
As 1o the Birst erite . 1 a road of street is opened to the use of the public, as a matter of
riaht. ot a kighway, However, if'the road or street 1s not opened to the use of the public, as a

wiatter of gt it s not a highway as defined by the Public Utility Code. City of Bethlehem v,

Py PUC. 627 A 2d 244 (Pa. Cmwlth. 1993); Township of Swatara v. Pa. PUC, 312 A.2d 809

(Pa. Cmwhih 19730, Readng Company v Pa. PUC, 333 A 2d 525 (Pa. Cmwlth. 1975);

Detsare, Lackawanna and Western Railway Co. v, Shuman, 115 A 2d 161 (Pa 1955). The

e uage set for above in A6 Pa. C.S. §2702(a) and 66 Pa. .5 §102 1s identical throughout the

abowe vited caves. See City of Bethlehem v, Pa, PUC. 627 A 2d 244, 246 n.3 (Pa. Cmwith,

Gy

to ths case, 1t would appear that the street in question is open to the pubylic as 4 matter of
risht The prior arder of the Pennsylvania ’P’pbhs: Service Commission direeted the highway '
crosang to be comverted to @ four foet wide pedestrian crossing Nothing in that order directed

the Township to vacate the road. The Township presented evidence that the path leading to the



podestrian crossing wus never vacated and is open to the public. (N.T. 37y The Township also
presented evidence that it maintained the path and cut vegetation in the summer to keep the path
apen. (NJT. 23,50, 7))

Assurmng that the thoroughtare 18 open to thc public as a matter of right, the street must
abw be vpen for purpose of vehicular traftic to be considered a highway pursuant to 66 Pa. C.S.
8102, The Conmonwealth Court has construed the phrase “vehicular traffic” very broadly. In

Consolidated Ranl Corp. v, Pa PUC, 463 A.2d 90 (1983), the Commonwealth Court ruled that

breveles wang o weud or path constitute vehicular tratfic and that a path intended for use by
hreveles us well as pedestrians constitutes a highway for purposes of 66 Pa. C.S. §102,
However. the Connmonwealth Court has also ruled that a bridge constructed solely for pedestrian
use 1 not a Prghway as defined by 66 Pa. C5. §102 because no 'x?ehicular traftic was intended or

pormitted. County of Bucks v Pa PUC, 684 A.2d 678 (Pa. Cmwlth. 1996).

Therefore. it appears that the crossing must be cither mtended or permitted for use by
vebeeles for o naths to be considered a “highway™ pursuant to 66 Pa. C.S. §102. From that it
wotld appear that occasional non-permitted use of a path by vehicles may not be sufficient for |
the: path to be considered @ “highway™ pursuant to 66 Pa. C.S §102.

In this case. the crossing does not appear to have been intended or permatted for use by

veheeles There is some evidence that the path is used occasionally by people with bicycles.
(N 2934, 50, 76-77) However, it appears that the peaple with bicycles are not riding them
deress the cmsmug but are walking across the crossing carrymg therr bicyciés, (N.T. 29,77}
Strictly speaking people walking their bicycles across the crossing are still pedestrians. The

steps hetween the crossing and Freeport Road impede individuals trom nding a bicycle or any

9




® &
ather vehicle agross the crossing (N.T. 29, 77) The Commission can therefore infer that the
crossmg wiis not alitered with the mtent that it be used by bieyeles or Othef vehicles.

b addition. the Pennsylvania Public Service Commussion order creatimg the pedestrian
msx«ixtg mtended that it be used only by pedestrians. The prior nrd'cr specifically identifies the
altered crossimg us pedestrian, not pedestrian and vehicular 'I"Iwynrder states that it is altering the
crossing from g s,’w:hlculur and pedeslfxan crossing to a pedestrian crossmg. (T ownship Exhibit
%dy I the Pennsybvania Public Service Canumssion had imsndcd the tour f(im wide crossing to
fre used by vehieles as well as pedestrians the order would not have stated that crossing was
ahered to a pedestrian crossing. There would have been no reason to alter the crossing since the
x;\.";stmg vehicular crossing already served hoth pedestrians and vehicles. 1t is clear by the
wardimg of the order that the Pennsylvania Public Service Commussion intended that the altered
srossing be ilrmﬁud to pedestrians. People who occasionally walk their bicyclcé across the
crossing or cirix}c nther vehicles over the crossing (N T. 50) do not change the intended use of the
Crossing.

The Pennsylvama Public Servict; Commussion order mtended that the altered crossing be
wsed enly by pedestrians. The regular users of this erossing are pedestrians. going from the
residential e adjacent 1o the Allegheny River to the other side of Freeport Road or gomg from
the vther side of Frﬂeptm Road to the Allegheny River, the focal favern or marina, (N.T. 2930,
3335 75-71 87-90,95-95)

The Commission has only such authorsty as s provided by its statute. Citv of
Philadelpha v. Phidadelphia Flectric Co.. 4?3 A2d 997 (Pa. 1984y, If the Public Utlity Code
 does not authorize the Commission (o assume jurisdiction over a particular type of crossing

pureuant ta 66 Pu. C.S. §2702 & 2704, the Commission cannot take jurisdiction over that

10



® @
crosstng. e thns case the statute by its wording, limits Commission jurisdiction to highway
coassings. Highaway it is specificatly defined as a way open to the public as a matter of right
for velucular trattic, There s no evidence of record to support the proposition that this
pedesttian way s or was ever intended tor use by vehicular tratfic,

“The Toawnship as the complainant has the burden of proot to establish its case before the

¢ ;szmﬁiwam b 2 preponderance of evidence. Samuel ). Lansberry, Inc. v Pa. PUC, 57% A2d
600 (1990, Purt of that burden of proot is proving facts necessary to establish subject matter
furisdicnon. The Township has fajled o establish by ‘prcmmderance of the evidence that the
Cronsing i Guest:on s or was ever intended to be o way open to the use of the public as a matter
of pght for vebicular traffic. Therefore, the Commission should dismiss the complaint (o the
extent thit it reauests the Commission o exereise jurisdiction pursuant to 06 Pa. CS. 82702 &
271

iL THE C()MMISSION HAS THE AUTHORITY TO ENFORCE THE
DRDER OF THE PENNSYLVANIA PUBLIC SERVICE COMMISSION.

Althotish ws argued above, the subject crossing is not a vl highway crossing within the
¢ pmnnsien’s ursdiction pursuant to 66 Pa. .8 §2702 & 2704, the Commission retains
anthority purstant to 66 Pa €5 §501-503 to enforee its orders. The Commission may also.

parsttant to 66 Ve €S0 8701, hear complaints regardmg violation of Commission orders. Pa.

wrkons and Western Railway Co., 461 A 2d 1353 (Pa. Cmwlth. 1983): Waddington v.

oM ( T 8 28 199 (Pa. Coywlth, 1995y West Penn Power Co x P‘a_’PUCZ 659 A 2d 1055
i1t (’frim*!:h I ALVAS |

Iy thix case the Pennsvlvania Public Service Comnussion at Application Docket No.
'f’%.\*‘?xf 1920, eodening pamgr:ﬁph No. 3. ordered the velueular ar grade crossing altered and

converted to 1 Fon foot wide plunked or paved pedestrian crossing. Theorder at Paragraph No.




7 directed the Pennsylivania Ruilma¢ then the railroad operator at this location, to maintain the
pedestrian umm’ng Nu subsequent order of the Pennsylvama Peblie Service Commussion or
Fennsylvama Pubiie Utihty Commission has moditied or rescinded the order at Apphcation
Docket No 21878-1930. The Township is requesting the Commission to order Norfolk
Southern as the carrent satlroad operator to maintain the pedestrian crossing pursuant to the
Pennsvivania Puebhe Service (“fm:imissmn order. The Commussion hd\ held that suceessor
ratirocds may he responsible for mamtenance obligations of their predecessors at rail highway

srovangs. Consolidated Rail Corp v, Pa, PUC 423 A 2d HOS (Pa. Cmwlth. 1980); Pa. PUC v.

SEPTAL 343 A 2d 371 (Pa Cmwlth, 1975),
n msp:ﬁmx Nortolk Scmlhvﬁx alleges in its prefiminary motion that the Commission has
me pansdichion pursuant (o 66 Pa €S0 § §2702 and 2704 over pedestrian crossings citing Counﬁy
of Bucks v Pa. PUC, 684 A 2d 678 (Pa. Cmwlth. 1996) Norfolk Southern’s reliance on the
Buchs County vare (a misplaced. While Norfolk Southern s correct that the Commission cannot
exereise juitsdiction over 4 pedestrian crossing pursuant w66 Pa, C.5. §§2702 and’2704,, the
Caunty of Bucks case does not address the issue of enforcing 4 previous Commission order.

I the County of Bucks case. AMTRAK filed an application to abolish a crossing where
the Central Awnm: pedestrian bridge crossed over its facilities, In response, the Commission
ordered AMTRAK. at its imitial cost, to remove the stairwavs to the bridge and barricade it to
pedestriane. The Commission order stated further that the Conimssion would conduct a hearing
to locate the {-nsts ni'ihc stairway removal and determine final disposition of the balance of the
structure. At the subsequent hearmg, AMTRAK requested permanent closure of ihc structure

vather then #ts removal. The Commussion issued an order directing that the structure be lett in
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shace and alfocating the cost of the stairway removal 73% to Bucks County and 25’% to Bristol
Yownship

Bucks County appealed the Commission’s order o Commonwealth Court contending that
e Commissien hicked jurisdiction over the Crossing purstant to 06 Ph C.S. §2702 & 2704
evaise the ereesing involved a pedestrian only bridge and zhai the Commuission could thercfore
et sllocate the cost ot the stairway removal pursuant w 66 Pa. C.S5. 82704 The Commonwealth
Court agrevd that the Comnnssion had no jurisdiction over the pedestrian crossing pursuant to 66
P 008 §2707 to order AMTRAK to remove the stairways and therefore had no authonity under
nt Pa (X 82504 o allocate the cost of the stairway removal te Bucks' C‘oun’ty,

In this case, Harmar Township has not filed a compigint requesting that the Commission
ouder the pedestrian crossing altered pursuant to 66 Pa. C.S. §2702 or 10 have the Commission
atloeute the cost of an alteration pursuant to 66 Pa. (08 §2704,  The Township 1s allegin’g in its
complaint, led vursuant to 66 Pa. C.S. §701. that Norolk Séuthcm 1¢ vioiating the provisions
ol the Pennsylvania Public Service Cornmission order and requesung that the Commission
entoree the previcus order by directing Nortolk Seuthern to maintain the pedestrian crossing
comsistent with the Pennsylvania Public Service Commission order. The sz“xmnliséion has
presiously eranted such reliel in a similar case. (Staft Exhubit Nkn 1) Since Hamm‘r Township is
net asking the Cenunission to exervise jurisdiction over the crossing pursuant to 66 Pa. C.S.
by I02 and 2704 the ruling in the County of Bucks case is inapphcable to this pfocc:cding and
the Compussion retains the authority to enfurce the order of the Pennsylvania Public Serﬁcc
Commission

Norfolk Southern also alleges in its preliminary motion that the prior assertion of

jurisdiction evier the pedestrian crossing by the Pennsylvania Public Service Commission was
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without effectind that the Pennsylvania Public Servicc‘ Conmission order assigning
tramtenanes responsibilities for the pedestrian crossing to the Pennsylvania Railroad also was
withe st effect. Norfolk Southern’s contentions misstate e factual background of the
Peomsylvama Public Serviee Commission Order and fail to distnguish between Commission
subrect nuiter jursdiction and its authority to order a particalar result. Norfolk Southern also
turls 1o recogngze that the un-appealed Pennsylvania Public Service Commission Order is entitled
to arectysive atfect as res judicata. |

T he Peasvivania Public Serviee Commusston did not assert jurisdiction over a pedestrian
ciessang, e Pennsylvania Raiiroad filed an application with the Pennsylvania Public Service
Cormmission reguesting that the Commission approve the alteration of a vehicular crossing by
cenverting it wete o four foot wide pedestrian crossing. approve the abohition of another vehicular
crossing and approve the creation of'a new at grade vehicular crossing at a difterent location.
;‘!"Q;\x nship Felibir 2y The Penpsylvania Public Service Commission had the same jurisdiction
st g uir ent Pablic Utidity Commission has over rail sighway crossings to order the alteration,
ahonsh and constriction of the at grade crossings i question. See Act of July 26. 1913, P.L.
VL Articis Vo Seeton 120 In comjunction with that subject matter Jurisdiction, the
Ponnsvlvansa Pablic Serviee (‘fommixsiuh could preseribe the manner i which thc Lrossings
wete altered. obobished or constructed. Theretore, the Pennsyhvama Publié Service Commission
Jid not Lk subject matter junsdiction over the Pennsylvara Ralroad’s application to alter,
abohish and consiruct a rail highway crossimg. The Pennsyivania Public Service Cammission’s
order directing the alteration of the crossing was a valid exercise of tts Jurisdiction,

Whether the Pennsylvania Public Service Commission bad the power to %wdsr a vchicular

crossig converted to o pedestrian crossing < a different matter. The Pennsylvania Public
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Serviee Comunission’s enabiing act did not define “highway™ as the Public Unlity Code currently
does, Therctore it s arguable that the Commussion exceeded its authority by ordering a
velneular mmamg converted o a pedestrian crossing. However, evétz if the Pennsylvania Public
~ Servive Commussion had no power to order a vehicular crossing converted to a pedestrian
crovsing, that lack of power does not render the Pennsylvama Public Service Commission order
vothout efeet it unenforceable.

As the Pennsylvania Supreme Court stated in Delaware River Port Authority v, Pa. PUC,

PEY A 682 tPa 19A2). the terms “jurisdiction™ and ™ power™ are not interchangeable.
}uri»adicmm refates to the competency of a tetbunal to deternune controversies of a certain class
whele power mcans the abihty of the tribunal to order a certam result. - As stated above, the
Pemsylvirva Publie Service Commiseion had jurisdiction over the construction, alteration and
abstiion of velieufar cail highway crossings. The Pennsylvania Public Service Commission
may or mayv not have had power to order one of those crossings copverted into a pedestrian
ciossiag. However, the time for challenging the validity of the Pennsylvania Public Service

r 'nrmu,ms,;?n:i} order has Jong passed . The Pennsyivania Supreme Court stﬁxted in Delaware

fover Part Authonty v, Pa PUC TR2 A 2d 687 (Pa 1962). quotng Burke v Pittsburgh

‘I.amgs_tpm,: Corperation, 100 A 2d 395 (Pa. 1953)

“Where a reasonable opportunity has been afforded to the parnies to lifigate a
o Betose s canrt which has junisdiction over the parties and the cause of action, and the court
has tinalty dec.ded the controversy. the interests of the State and of the parties require that the
valdity of ine olsim and any 1ssue actually iingated m the action shall not be litigated aguin by
thens The comment, b, states. “The principle stated in tus section s applicable although the
e draent was crvoneous, either on the faw or the facts The unsuccesstol party has an
~opportuntty to attack the judgment by steps properly taken in the action in which the judgment s
raradured. Hevray take proceedings in the trial court to have the judgment set aside. He may
take proceedings m an appeliate court to have it reversed. He cannot, however, in a subsequent
action reliterate the matters determined by the judgment * Thus any mistakes in the original
judgment are wrapped up 1o that judgment and cannot be inquired into thereatter” (Emphasis
Added) , ‘
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fn thic case the Pennsylvania Public Service Commission had jurisdiction over the
partres and the ¢ sse of action and it issued an crder deeiding the matter. None of the parties 10
e Pennsylvania Public Service Comnussion proceeding appealed the order or otherwise
chullenged the power of the Commission to order the crossing converted. Norfolk Southern as
susetssor ¢ mterest 1o the Pennsyvivania Railroad, cannat pow use kihlS pr{»ccedmg to challenge
the validity of ihe Pennsylvania Public Service Commission order entered more than sc\}enty
viais ago. The otder therefore remains valid and entorceable.

The omy ditference between this case and the Delaware River Port Authornity case is that

tre Pomeay i e Pablic Service Commission’s order i this case was not affirmed by an
copoildte countcTawever, unsappealed decisions of Commonwealth administrative agencies are
eritled to s qudieata effeet where the ageney 1s uct?ng n a judicial capacity and resolves
aputed isstes of et properly before it which parties had an opportunity to litigate. f&gqgﬂn_q_jy; o
Wt Viepeva O ngPLgC 721 F.Supp. 710 (M.!).I”;L 1989y, gfﬁ(_i 899 F.2d 1217 (3% Cir.
1999 Heve the 1‘&.:0&35]\&1;}3{1 Public Service Conumission acted n a judicial capacity and it
reosohved any ssues with regard 1o the conversion of the subject crossing from vehicular to
pedestrian. The Pennsylvama Pubiic Service Comnussion order is therefore entitled to res
iadrcaty offet
Wihile 60 Pa. C.S. §703 (g1 grants the Commission authority to modify prior orders, the

Pennsvivama Susreme Court has xtétcd that this power should be used sparingly because 1t

wirtdd resnit m the disturhance ot final orders. City of Pittsburgh v. Pa, Department of

Trasportetion, 416 A.2d 401 (Pa. 1980y; City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa.

Ciowlth, 1988y silos, denied. 742 A 2d 677 (Pa 19991 Norfolk Southern has not in this case

i6



tegprosted that the Commission modify the Pennsylvania Pubic Service Commission order, In

e shenee of oorequest to modify at the Pennsylvania Public Service Commission order remains

vistd and ernoreciable
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CONCLUSION

The Comnussion has jurisdiction over rail highway crossings pursuant to 66 Pa. C. S.
BX02. Inarder for a road o be a highway within the meaning ot Seetion 2702, the road must be -
apen o the public as u matter {71“riight and be apen to vehieular tratfic. Because there is no
evidenee presented in this case to establish the clements rc:quiréd tor Commussion jurisdiction,
the Commission <hould dismiss s complaint in so far as 1t requests that the Commission
e xerewse Jurisdetion pursuant to 66 Pa. C.S, §2702, However, the Commission shi}uid enforce
the pmviwi:&ns of the Pennsylvama Public Service Commission’s order 4s they reiétc to the

prdestrian crossing

Respecttully submutted,

David A Salapa
Assistant Counsel

P&y Box 3263
Harrisburg, PA - 17105.3265

SIRIE YADUTE

Dateds March 25, 2004
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BEFORE THE |
PENNSYLVANIA PUBLIC UTILITY COMMISSION

L% -
HMarmar Township rr:t 2
Complainant -
v. E ‘
. r{: ’ -
Norfolk Southern Railway Company = :
 Respondent : Docket No. C-20030526  Z —
Commonwealth of Pennsylvania,
Department of Transportation R
Additional Respondent j !\ iU@D! !\ ’Zf L .
- MAIN BRIEF OF THE COMMONWEALTH OF PENNSYLVANIA,
DEPARTMENT OF TRANSPORTATION |
e | | Q@%Frn
DOCUMEN i i
FOLDER 890 2006
, Jason D. Sharp
~Assistant Counsel

, Su’premé Court LD. Number 80488

Commonwealth of Pennsylvania
Department of Transportation
400 North Street

PO Box 8212

Harrisburg, PA 17105-8212

' Telephone No. (717) 787-3128
Friday, March 26, 2004
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STATEMENT OF THE OUESTIONS PRESENTED

DOES THE PENNSYLVANIA PUBLIC UTILITY COMMISSION HAVE
JURISDICTION OVER THE SUBJECT PEDESTRIAN CROSSING? -

Suggested answer: No.

SHOULD THE PENNSYLVANIA DEPARTMENT OF TRANSPORTATION

" BE ALLOCATED ANY OF THE COSTS OR RESPONSIBILITIES RELATED

TO THE MAINTENANCE, REHABILITATION OR POTENTIAL
RECONSTRUCTION OF THE SUBJECT PEDESTRIAN CROSSING?

Suggested answer. No.

[
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PROCEDURAL HISTORY

By letter dated February 27, 2004, Administrative Law Judge John Corbett
directed the parties to file Main Briefs on or before March 26, 2004, This is the main

brief of the Pennsylvania Department of Transportation.

The Pennsylvania Department of Transportation adOpts’by reference, as if set
forth at length, the procédural history set forth in the main brief of the Public Utility

Commission’s Burcau of Transportation and Safety.

(957




SUMMARY OF THE ARGUMENT

The Pennsylvania Public Utility Commission (Commission) lacks jurisdiction
over a purely pedestrian crossing. A prior Pennsylvania Public Service Commission

order directed that a rail-highway crossing be converted into a pedestrian crossing.

Because the crossing here is strictly for the use of pedestrians and is not 2 “highway” as

defined by the Commission, the Commission lacks jurisdiction under 66 Pa. C.5. §§

2702, 2704

The Commission may enforce the terms and conditions of prior orders. In this
case, the prior order of the Pennsylvania Public Service Commission assigns crossing

maintenance responsibility and the related costs to parties other than the Pennsylvania

Department of Transportation (Department). Therefore, any enforcement action is only'

properly directed at those parties subject to the prior Pennsylvania Public Service

Commission order.

The Department has no responsibility for the maintenance, rehabilitation or
reconstruction of the subject pedestrian crossing. The crossing is of no benefit to the
State highway system. The Commission has allocated maintenance responsibility to

parties other than the Department in the past tor this crossing. The Commussion must




continue to look to partics other than the Department to perform maintenance in the

future.

ARGUMENT

The Commission has exclusive jurisdiction over rail-highway crossings in
Pennsylvania. 66 Pa. C.S. §§ 2702, 2704; County of Bucks v. Pa. P. L.C, 684 A2d 678 (Pa.
Cmv&ith‘ 1996). The Commission may allocate costs related to the alteration,
max‘ntenanfre, repair or removal of a crossing. Id. The Commission’s decision is not
governed by any fixed rule, only that its decision must be must be just and reasonable.
Cuty of Philadelphia v. Pennsylvania PUC, 676 A.2d 1298, 1301 (Pa. me;vlth 1995), alloc.
denied 684 A.2d 558 (1996), ceri. demed 117 S.Ct. 1334; 137 L.Ed.2d 494 (1997). The
Commission’s paramount goals in regulating crossings are to prevent accidents and

promote public safety. 66 Pa. CS. § 2702 (b).




I THE PUBLIC UTILITY COMMISSION LACKS JURISDICTION OVER THE
SUBJECT PEDESTRIAN CROSSING. ‘

The Commission has jurisdiction over rail highway crossings pursuant to 66 Pa.
C.S. §§ 2702, 2704. The Public Utility Code (Code) defines the term “highway” as a
“way or place of whatever nature opened to the use of the public as a matter of right for
purposes of véhiazlaf traffic.” 66 Pa. C.S. § 102 (emphasis added). A "hig’hway" must
be open to the use of the 'publi& for vehiéular traffic as a matter of right. See Consolidated

Rail Corp. v Pa. PUC, 463 A.2d 90, 92 (Pa. Cmwlth. 1983).

“The key question of jurisdiction centers on whether or not the subject crossing is
a pedestrian only crossing, or if it is a crossing that was meant to accommodate
“vehicles” under the Code, thus making it the crossing of a railroad and a “highway.”
- In Consolidated Rail Corporation, a local township proposed to create a séven mile long
bikewéy, intended for the use of persons riding bicycles, other non-motorized vehicles
and for pedestrians. Conrail argued that the Commission had no jurisdiction in the
case, claiming that the crossing of the bikeway and the rail ine was not a public
crossing. However, the Commonwealth Court rejected this view, finding that the
Commission had jurisdiction because numerous bicycles and other “non-motorized

means of conveyance in motion” would constitute vehicular traffic under the Code. Id.




However, in County of Bucks v. Pennsylvania Public Utility Commission, 684 A.2d
678 (Pa, Crmwlth. 1996), the Commurﬁwealth Court héhi that the C’ommission does not
have jurisdiction over a pedestrian-only cr()ssiﬁg, The Court distinguished Conrail v.
PLIC, supra, stating:

Although bicycle travel is considered vehicular traffic, a bﬁdge

constructed solely for pedestrian use is not a highway as defined by the

Code because no "vehicular traffic” was intended or permitted.
Id. at 681-682. Therefore, it must be determined if the subject crossing was more like
that crossing in County of Bucks (pedestrian only) or Consolidated Rail Corporation (a

dedicated bikeway open to the public).

All of the evidence in this case suggests that the crossing is for pedestrién use
only. Indeed, there was only scant reference to use by cyclists, and even those accounts
revealed that cyclists ride up to the crossing and carry their bicycles over the f:ross‘mg
NT 29, 77. Moreover, the physical configuration of the crossing itself discourages all
but pedestrian activity. The approach to theérossing from Freeport Road is steep and
has a set of stairs installed to traverse the embankment. Township Exhibit # 8G, 8H, 8L;
NS Iixhibit # 1; NS Exhibit # 3. Clearly, the presence of stairs indicates that a pedestrian

use was contemplated.

4 e e




Moreover, the 1930 order specifically szv’qver.t‘cd the crossing from a vehicular
crossing to a pedestrian crossingk Township Exhibit #4. The order appears to limit the
use of the crossing to pedestrians only. Taking the order and the evidence of reéord
together, 1t is just and reasonable tor the Commission to conclude that the CrossiNg was

ordered to be altered with the intent that it be a pedestrian crossing only.

Althmughr the subject crossing is not a rail-highway crossing, the Commission
does have the ability to enforce its prior orders. 66 Pa. C.S. §§ 501-503, 701. However, it
mmust be noted that while the Commission may modify prior orders, the Commission
here is without the independent jurisdiction to reallocate any of the responsibilities as
set forth in the 1930 order, because it lacks the specific subject matter jurisdiction over
the crossing. Indeed, the Commission could not seek to impose new crossing related
costs or responsibilities where it maintains no current jurisdictim over the crossing. lts
sole power here it to enforce the prior order, if the request by Hamar Township is

ultimately deemed to have merit.

PRI NI




1.  ANYALLOCATION OF COSTS OR MAINTENANCE RESPONSIBILITY
AGAINST THE DEPARTMENT FOR THE SUBJECT CROSSING IS
UNWARRANTED BECAUSE THE DEPARTMENT DERIVES NO BENEFIT
FROM THE CROSSING.

- The Department has no interest in, and receives m}’beneﬁf from, the subject
crossing. Any é’llocation of costs or maintenance responsibility for a crossing must be
just and reasonable and based upon substantial evidence. City of Phila. v. Pa. PUC, 822
A2d 94, 102 (Pa. Cmwlth. 2003). In this case, there is no substantial evidence that

would support an allocation to the Department for this pedestrian crossing.

The pedestrian crossing provides no benefit to the general state transpurtation
métwork. There is no evidence that a;ny State highway traffic uses the crossing at all.
Rather, testimony revealed that motor vehicles cannot utilize the crossing. NT 50. The
crossing is utilized by pedestrians and the occasional cyclist who must carry his or her

bicycle over the crossing because of the steps at the location. NT 29, 77.

Under the facts of this case, no allocation - not even a even a token allocation -
would be warranted because there is no evidence that the Department derives even the
most minimal benefit from the crossing. The pedestrian crossing is not necessary or

useful to the State highway system. Rather, when the Commission last visited the issue,




it allocated maintenance responsibility as belween the operating railroad and the

Township, not to the Department. Township Exhibit # 4.

[0




CONCLUSION

‘The Commission has allocated maintenance responsibility to parties other than

the Department in the past, and the Commission must continue to look to those parties

to perform maintenance in the future. Because the Commuission only has the power to

enforce its prior order, and not to modify it, the Department cannot be held responsible

for any of the costs or work associated with the repair and upkeep of this crossing.

Friday, March 26, 2004

Respectfullf submxtied

]ason D. Sharp

Assistant Counsel

Office of Chief Counsel
COMMONWEALTH OF PE\NSYLVANIA
DEPARTMENT OF TRANSPORTATION
Keystone Buiiding ~ 9* Floor

P.O. Box 8212

Harrisburg, PA 17105-8212

Telephone No. (717) 787-3128
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PROPOSED FINDINGS OF FACT

These are no intersections of State highways and the subject rail line in the area
of the pedestrian crossing. NT 55; Township Exhibit # 1.

~ The Pennsylvania Department of Transportation has not been allocated any
responsibility for the maintenance of the subject pedestrian crossing. Township -

Exhibit # 4 (Public Service Commission Order, 1930, Docket # A 21870-1930).

Hamar Township has not received any transportation funding for the subject
crossing. NT 46. ‘

Hamar Township has no knowledge of the receipt of any Liquid Fuels Funds for
the Guys' Run Road Crossmg. NT 51.

The area of the subject pedestrian crossing in not an active area for vehicles. NT
50.

Guys’ Run Road has been an unpaved gravel road since at least 1950. NT 104~
105. -

Norfolk Southern is not requesting that the Pennsylvania Department of
Transportation be held responsible for any costs or maintenance responsibilities
associated with the crossing. NT 122 :

The Public Utility Commission’s Bureau of Transportation and Safety is
recommending that the 1930 Public Service Commission be enforced. NT 139.

To the extent that the Pennsylvania Department of Transportation was not a
party to the 1930 order, the Public Utility Commission’s Bureau of
Transportation and Safety would not support an allocation against the
Pennsylvania Department of Transportation. NT 139.




PROPOSED CONCLUSIONS OF LAW

1. The Commission does not have jurisdiction over the subject matter and the

parties in this proceeding pursuant to 66 Pa. C.5. §§ 2702, 2704.

2. The Commission has the authority to enforce prior orders and compel

compliance with such orders. 66 Pa. C.S. §§ 501-503, 701.

13
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BEFORE THE ,
'PENNSYLVANIA PUBLIC UTILITY COMMISSION

Harmar Township
Complainant

V.

Norfolk Southern Railway Company -
Respondent : Docket No., C-20030526

Commonwealth of Pennsylvania,
Department of Transportation

Additional Respondent

CERTIEICATE OF SERVICE

1 hereby certify that a true and correct copy of the Department’s Main Brief was

served upon the parties listed below by first-class mail, postage-prepaid this day,

Friday, March 26, 2004:

Honorable John H. Corbett, Jr.,

Administrative Law Judge S
Pa. Public Utility Commission = -
1103 Pittsburgh State Office Building | , R
300 Liberty Avenue o <
Pittsburgh, PA  15222-1210 ;“ -
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Benjamin C. Dundap, Jr., Esquire
Nauman, Smith, Shissler & Hall, LLP
200 North 3 Street, 18* Floor

P.O. Box 840

Harrisburg, PA  17108-0840

Shawn N. Gallagher, Esquire
Springer, Bush & Perry PC

2 Gateway Center, 15% Floor
Pittsburgh, PA  15222-1402

David A. Salapa, Esquire
Pennsylvania Public utility Commission
P.O. Box 3265

Harrisburg, PA  17105-3265

COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF TRANSPORTATION

A DSz

/a‘:on D. Sharp

Assistant Counsel

Office of Chief Counsel
Keystone Building — 9" Floor
P.O. Box 8212

Harrisburg, PA 17105-8212
Telephone No. (717) 787-3123

DATED: Friday, March 26, 2004
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Jumes MeNulty, Secretary

Pennsylvania Public Utility Commussion TN pen
& s il s ;\‘

P.O. Box 3265
Harrisburg, PA 17105-3265

In Re: Harmar Township v. Norfolk Southern Railway Company; Allegheny County;
and Conunonwealth of Pennsylvania, Department of Transportation.

Docket No. C-20030526; Qur File No. 14077

Lear S

PUC

I enclose an original and ten {10} copies of the Man Briet of Nortolk Southern Railway
Company for filing in the above-referenced matter. As evidenced by the Certiticate of Service attached,
copies of the Main Brief have been provided to all active parties of record. Once the Brief is filed,

please return a tme-stamped copy to our messenger. 1 you have any questions, please advise.

Sincerely yours,

Enclosures
ceer Judpe John H. Corbett, Jr. {wiene )
All Parties of Record (weenc:.)
Randal § Noe, Esquire {w/encs )
B. Terrance Sullivan (w/encs )

Jeannette Chelgren, Seeretané{o
Bepjamin € Dunlap. Jr. Esquire
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BEFORE THE B
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Harmer Township v. Norfolk
Southern Railway Company.
Complainant wants the company to
take responsibility for the
maintenance of a Pedestrian
crossing over the tracks of

Norfolk Southern Railway Company,
per report and order of the
Public Service Commission of
Pennsylvania, Application Docket
Number 21878-1930.
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L. HISTORY OF THE CASE

Harmar Township (*“Township”) filed a Complaint with fhe Pennsylvania Public Utility
Commission (“Comrmission™) on June 11, 2003 concerning the maintenance of a pedestrian
crossing that was the subjeet of a 1939 Report and Order by the Commission’s predecessor, the
Public Service Commussion (“PSC™. The Township requested that the Comﬁxission order
Norfolk Southern Railway Company (“Norfolk Sou’them”;) to comply with the PSC Order by
repairing the subject pedestrian crossing and maintaining (i the future.

The Pennsylvania Department of Transportation (*PermDOT?”) filed an answer to the
Complamton July 18, 2003, requesting that the Commussion schedule the matter for a 'ﬁeld‘
conlerence. On July 18, 2003, Norfolk Southern filed a Praccipe for Entry of Appearance, an
Answer to the Complaint, and a Preliminary Motion 1o Dismiss Complant for lack of
jurisdiction. Norfolk Southemn filed an Addendum to its Preliminary Motion to f)ismiss
Cump!aim o July 22, 2003, and the Township served its Reply to the Motion and Addendum on
July 30, 2003,

A Hearing was held on January 29, 2004, before Administrative Law Judge John H.
Corbett, IJr. Ina Ietterkdmed February, 27, 2004, AL) Corbett ordered Main Briefs to be

submitted by Match 26, 2004,




[1. STATEMENT OF QUESTIONS INVOLVED

{1y Does the Pennsyivania Public Utility Commussion have jurisdiction over a pedestrian
crossing ordered by 11s predecessor, the Pennsylvania Public Service Commission,
despite the express language in the applicable enabling statute limiting its jurisdiction to

highway-rail crossings?
(Suggested answer in the negative)

(2) If the Pennsylvama Pubhic Utility Commussion 1s found to have jm;isdxction over the
subject pedestrian crossing, should the prior Public Service Commniission Order
establishing a pedestrian crossing be enforced where the crossing presents a significant
safety hazard to the public by having no safety warming devices and by being located

adjacent o a bartavern?

(Suggested answer in the negative




HI SUMMARY OF ARGUMENT

The ;ﬁcdestrim crossing at issuc falls outside of the jurisdictional bases provided to the
Penngylvania Public Utility Commission (“Cémmission”) under its enabling statute. The
Commission’s jurisdiction 1s limited to highway-rail crossings, which requires that the crossing
be used by “vehicular traffic.” This jurisdictional basis extends to erossings utilized by bicycles

~only if a crossing was initially infended for that p‘urposc. However. because of the steep six-foot
rise leading up to the subject crossing, it was clearly intended for pedestrian use only. While the
Commssion has previously decided that it retains enforcerent jurisdiction over prior Public
Service Commission (“PSC”) orders, its opinion may not supercede court decisions to the
contrary. The Pennsylvania Commonwealth Court has held that, regardless of any prior
assertions of yurisdiction, the Commission’s jurisdiction is limited to highways intended for
vehicular traffic.

Even if the Commission is found to have enforcement jurisdiction over the subject
pedestrian crossing, the 1930 PSC Order should not be enforced because of the significant safety
hazards 1t presents to the public. Not only does the pedestrian crossing lack any safety waming

devices, 1118 also located adjacent to a bar/tavern.



IV, ARGUMENT

AL The Peansylvania Public Utility Commission Lacks Jurisdiction Over the Subject

Pedestrian Crossing.

The power of the Pennsylvania Public Utlity Commission (“Comimission™) is statutory,
arising either from the express words contained in the enabling statutes or by a strong and
necessary implication from those words, and the legislative grant of power in any particular case

must be clear. PECO Energy Co v Pa. Pub Ul Comm ‘n, 568 Pa. 39,791 A.2d 1155 (2002);

Femgold v Bell of Pa 477 Pa. 1,383 A.2d 791 (1977); Western Pa. Water Co. v Pa. Pub. Util.

Comm'n, 471 Pa. 347, 353, 370 A 2d 337. 339 (1977). If a particular statutory provision is
unclear or ambiguous, it is an appeilate court’s interprefation of the Jaw that governs, not an

ageney’s opinions. Commomwealth v Amertcan fee Co., 406 Pa. 322, 332, 178 A.2d 708, 773

(1962). Agency upinions may, however, aid in the interpretation of unclear or ambiguous

stututory provisions, but “if they do not accord with governing legal principles they may not
supplant the responsibility of the courts to interpret statutes and declare their applicability to
existing facts and situati;ans ? Id (emphasis added).
Under the pertinent statutory authornty.

The [Clommission is . . . vested with exclusive power to

appropriate property for any such crossing . . . and to determine

and prescribe, by regulation or order. the pomts at which, and the

munner in which, such crossing may be constructed, altered,

relocated, suspended or abolished, and the manner and conditions

1 or under which such crossings shall be maintained, operated,

and protected to effectuate the prevention of accidents and the

promotion of the safety of the public. . . .
66 Pa.C.S § 2702(b)  Section 2702(b}) of the Public Litility Code 1" Code™) himits the

Commission’s awthonty to “such crossings,” a term that relates back to the “highway” crossings
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over which the Commission has junisdiction referenced in subsection (a) of Section 27()2;
Delaware, Lackawanna & Western R R Co. v. Shuman, 382 Pa. 452, 115 A.2d 161 (1955). A
“highway™ is defined in the Code as “[a] way or place of whatever nature open to the use of the
public as a matter of right for purposes of veluerdur traffic” 66 Pa.C.S A. § 102 {emphasis
added }. The detimtron of “lighway™ has been extended to inch’xde‘bikeways that are also open
1 pedestrians, but not motor vehicles. Consolidated Raf Corporation v. Pa. Pub, Util. Comm'n,
‘?f; Pa. Cmwwlth. 25, 463 A 2d 90 (1983) (reasoning “that numbers of bieyeles and other non-
mwtonzed means of conveyance in motion constitute vehicular teaffic™). However, a bridge
constructed solely for pedestrian use does not constitute a “highway” because vehicular traffic
‘was neither intended nor permitted. (;‘Otmt}'q/'l?z:c’ks v. Pa Pub. Utl Comm’'n, 684 A.2d 678,
681-82 (Pa. Crawlth. Ct. 1996) (“County of Bucks”).

In County of Bucks, the county sought judicial review of a Commission order directing it
1o hear a sigrincant parmm of the cost to close an above-ground pedestrian bridge. /d at 680.
fn 1917, the Pennsylvania Public Service Commission (“PSC™) ordered that an at-grade crossing
he abolished and that an above-ground pedestrian bridge be constracted. /4. The Commission
asserted ;unsdtctmﬁ over the bridge based on the fact that its predecessor, the PSC# ordered the
bridge to be built. &, The Commonwealth Court rejected that sssertion because administrative
agencies have “only Ihcwsé powers expressly conferred upon it by statute or ti)dse powers which
are necessartly implied from its express powers.™ [d. at 682 (ciung Feingold v, Bell of
Pennsylvana, 47‘7 Pa. 1, 383 A.2d 791 (1977); Peoples Natwral Gas Co. v. Pa. Pub. Util.
Comm 'n, 664 A 2d 664 (Pa. Cmwlth. Ct 1995)). The court held that the Commission lacked
jurisdiction over the subject pedestrian bridge because its jurisdiction i‘s expressly limited to
highways for “vehicular traffic ™ 1d at 682; see also Swatara Township v. Pa Pub Uril
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Comni'n, 312 A.2d 809 (Pa. Cmwlith, Ct. 1973) (recognizing that its jurisdiction over three
above-grade pedestrian brndges crossiﬁg a railroad yard was “questionable,” the C‘bmmission
mstead based 1ts jurisdiction on its power to furnish emiployees of public utilities reasonably safe
access to their place of employment).

It was guestionable whether the PSC imtially had jurisdiction to order a
pedestrian crossing m Couney of Bucka However, because the PSC’s enabling statute failed to
deline “highway,” jurisdiction “may have been assumed by the Public Service Corﬁmission‘
hecause 1t determined that the pedestrian bridge could be rcquired as a condition of the ;
abolishment of the highway crossing.” fd. at 082, citing Public Service Company Law, Act of
July 20, 1913, P.L. 1374, Ad. I, Section 1 and Art. V, Section 12, repealed by the Public Utility
Law of 1937, Act of May 28, 1937, P L. 1053." Once the highway crossing was abalished,
however, there wa$ no basis for the Commission’s assertion of junsdiction based on any
“purported jurisdiction” of the PSC. /d. “Even if the Public Service C omnﬁssion had been
given junisdiction over pedestiian bridges by the 1913 Jaw,” the Court held, “it 1s within the
nowers of the General Assembl y to narrowly redefine the PUC”s jurisdiction as it sees fit.” Jd.

Three years prior to the Commonwealth Court’s decision ’in County bf Bucks, the
Commussion decided 4 similar case involving junsdiction vver both a pedestrian bridge spanning
a stream and a pedestrian tunnel under railroad tracks. North Humtingdon Township v

Consolidated Rail Corp , Pa. Pub. Utl. Comm’n, Opinion and Order, C-0913746 (Aug. 10,

! Article |, Section | and Article V, Section 12 of the 1913 Public Service Company Law

were also the relevant statutory provisions in effect at the time of the PSC’s 1930 Report and

Order at issue in this proceeding. For the convenience of the Commission, copies of those
former statutory provistons are attached hereto as Exhibit “A™, :
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1993), subfnizted tito the record as PUC Staff Exhibit Nd. 1.7 The Commission was denied
;urisdictibn with regard to the pedestrian bridge because its construction was not mandated by
the 1936 PSC Order at} issue in the césc. Id. at 13. The pedestrian tunnel, however, was included
i the PSC Order. While noting that the Commission lacks jurisdiction over pedestrian |
crossings, an exception was made “for the limited purpose of eni‘oréing a prior [PSC] Order”
based on the Scction 502 enforcement provision in the Code. /d at 11, 12.

However, C‘onmil’s sole coneern in the North Huntingdon Township case wus the
pedestrian bridge spanmﬁg the stream; it failed to argue that the Commission lacked jurisdiction
over the pedestrian tunnel.? }{ather, the Commussion’s jurisdiction over the pedestrian tmmel
wids presumed. North Huntingdon Township v. Consolidated Ruil Cérp‘, Pa. Pub. Util. Comm’n,
Recommended Dccision, C-00913746 at 22-23 (Jan. 2{6, 1993). The threshbld jurisdictional
question as to the tunnel was not ratised by C dnrail or any other party in the North Huntingdon
Township proceeding, and the ultimate decision was not appealed to the Commonwealth Court.

The Code grants extensive general power to the Commission; however, this broad power
‘must be read in light of the enumerated powers set forth in lhé Code. United Telephone Co. of
Pa v. Pa. Pub. Unl C ommv’n, 676 A.2d 1‘24‘4 (Pa. Cmwlth. Ct, 1996). While the PSC was
allowed 10 assume jurisdiction over pedestrian crossings beca_,use‘of the lack of legislative

guidance in its enabling statute, the present Commission does not have that luxury. Section

-

L The Bureau of Transportation and Safety, Rail Safety Division’s opinion that the 1930
PSC Order at issuc should be enforced is based on this PUC Order and Opinion. N.T. at 135,
} Conrall presented one witness during the August 18, 1992 hearing, whose testimony
concerned only the pedestrian bridge spanning the stream. See North Huntingdon Township v.
Consoliduted Rail Corp., Pa. Pub. Utl. Comm’™n, Recommended Decision, C-00913746 at 9-11
(Jan. 2o, 1993). A copy of the Recommended Decision in that proceeding is attached hereto as
Exhibit “B”. : :

-7




® @

2702(b) of the Code expressly limits the Commission's jurisdiction to rail-highway crossings.
In North Huntingdon Townshyp, the Commission interpreted this enabling statute to include
enforcement jurtsdiction over prior PSC orders despite the express limiting lénguagc./ However,
following the County of Bucks decision, that interpretation no longer “accord(s] with governing
legal principles” and may not supplant the C’ommonwcalm Court’s responsibility to interpret
statutes. See American Ice Co., 406 Pa. at 332, 178 A.2d at 773 1t is now established that “the ‘
present Code limits the PUC’s jurisdiction to highwa_vs for vehicular traffic . . . without regard to
any prior assertion of junsdiction.” County of Bucks, 684 A.2d at 682

Vehicular traffic was clearly not intended when the pedestrian crossing at issue was
established as a condition of closing the highway crossing pursuant to the 1930 PSC Report and
Order. See Township Exhibit No. 4 This is evidenced by the steep six-foot rise within a seven-
foot distance teading up to the pedestrian crossing. N.T. at 110.15; Norfélk Southern Exhibits
No. L, 3-B. As prcvkvusly discussed, a bridge constructed solely for pedestrian use does not
constitute a “highway” because vehicular traffic wag nerther intended nor permitied. County of
Bucks, 684 A.2d at 682, Therefore, the fact that people occasionally carry their bicyeles across
the pedestrian crossing is irrelevant. NI 77, In fact, it would be irrelevant even if skilled
mountain bikers frequently scaled the steep rise with ease because thus was not the intended use
of the crossing,,
B. The Commission Should Not Enforce the Prior PSC Order Because of the

Substantial Safety Hazards the Crossing Presents to the Public

Even if the Commussion 1s found to have jurisdicton over the 1930 PSC Order, 1t should
ot be enforced beeause of the significant ‘safezy hazards the crossing presents 1o the public. The
pedestrian crossing at issue crosses one track, which is owned by Pennsylvania Lines LLC and
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operated by Norfolk Southern. N.T. at 108. The track speed is forty (40) miles-per-hour, with a
raffic volume of sixteen (16) trains per day. fd The averagé train Jength is 130 cars, which
extends more than cné mile. /d. This combination of track speed and train length, in addition to
the three-degree rail curvature and limited sight distance caused by heavy vegetative growth and
nclement weather conditions, creates a serious safety risk to pedestrians u'{ilizing the crossing(

CNLT. at 82-83, 85. 109, 118-119; Township Exhibits 8C, 8D and 8G. It would take 4 train on this
track approximmély one mile to stop, which eliminates any possible avoidance of a collision
should an emargchcy anise across the pedestrian crossing. N.T. at 109,

The Township elicited testimony claiming that the public “extensively” uses the area for
recreational purposes and that residents “frequently” utilize the crossing 1o access business
csmtﬂ‘xsl’nnents and public transportation. N.T. at 21, 29-30, 75, However, thé daily pedestrian
waffic at the crossing was estimated 1o be approximately twelve (12) people each day, with more
volume during the warm weather months, N.T. 33, 89, This volume may mcrease in the future
because of both the Pennsylvania Fish (,‘omﬁlissgon’s development plans and the potential
development of other propenty along Wenczel Drive. N.T. at 34-35.

Even though there have been no known accidents at the subject crossing, the risk to
public safety is substamial. The safety hazards of at-grade pedestnian crossings are so great that
there are no other such crossings known to exist within the entire Pittsburgh Division of Norfolk
Southern, which encompasses Southern New York, Western Pennsylvama, Eastemn Ohio; and
‘Northern West Virginia. NT at 117-18. The risk to public sakf‘e_ty 15 especially significant
where, as here, there are no warning devices and where the crossing is adjacent to a tavern that
serves only a limited amount of food and where “people basically come to drink.” N.T. w1 87;

| Norfolk Southern Exhibit No. 3-A. There is a significant safety concemn when people, inebriated
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Qr not, stand close to the railroad tracks. 1t 1s not uncommon for debris to be hanging from the
side of a train or for loads to shifl, thereby presenting a risk that a pedestrian will be struck. N.T.
at 118-20.

Enforcing the PSC Order witl only encourage more people to utilize the at-grade
pedestrian crossing and further increase the risk that a sertous accident will ocour  Therefore, the
Commission should “effectuate the prevention of accidents and the promotion of the safety of
the public” by ot ordering the reestablishment of this hazardous pedestrian crossing. The safety

risks of maintwinmyg this crossing substantially ontweigh any convenience it provides.
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PROPOSED ORDERING PARAGRAPIIS

§] That the Complaint of Harmar Township is dismissed. as the Pennsylvania Public Uulity

Commission lacks subject matter jurisdiction over the pedestrian crossing at issue.

2) Alternatively, that the Pennsylvania Public Utility Commission shall not enforce the
1930 Public Service Commission Order because of the significant safety hazards the

subject crossmg presents 1o the public.

Respectfuily Submitted,

NAUMAN, SMITH, SHISSLER & HALL, LLP

Benjamin C. Dunlap, Jr., Esquire -
Supreme Court LD. #66283

200 North Third Street, 18® Floor

P.O. Box 840 '

Harnsburg. PA 17108-0840

717-236-3010 ,

Attorneys for Norfolk Southern Railway
Company '
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bt M N «-:tfs, sleeping ears, dining ears, x'uﬂmg»stucl;, careiiges,
st o caby, Iinsoms, (axieabs, vehicles, honts. ships, vessels,
uif“’;:‘&: » -3 bridges, birges, cables, CONCUIN,  converiers, frans

formers, comdensers, Wires, polos, strucraves, tefegrapds

Tuedos e lnes. teleplone lines, crossbars, engus, machines,
Py D ; . f’ b

. . dyimtos, hoilops, Inalars, St batleries, «witeh
r ’ ¥ B bn;u'd}:, wilerfutls, water-pawer slittions, pover gta
; "z‘f"“ ! e , tiony, pumping statinns, reservoirs, purifiers, wil tanks,
:f*;‘,: N gas tunks. holders, cetorts, duets, pipes pipe gallories,
ed in SR o pipe Jines, MAILS, weters lamps, serubbers. wharves,
it E piers, dieles, erries, invling pl;uug;. stude trads, spurs,

l,ilﬁ” & furn outs, sw:!u?u‘;x;. syxtens, stations, depo's, terinin

’ alg, teemiinal factlities, water or gag jot, walls, and any
RER T L and all oflrer means and insn'!nnvznmiitix*s I any man-
;,;g\'g:y A ner owned, ‘!1"5"31‘01}, leased, hir(znx‘cd, sed, eontrolled,
£ fur . flli‘lll*;h(‘.f_'f‘. ar Slf[lphed f(?l‘,' b‘\" 0["11) conmnection with.
Wty S - the business n!“u*ng public service company }’m
Bver b vided, however, yllm(; Mo property u\\f‘m;d hfy the Cone
freed. S monwealth of Iti:xn.s;.\;lv:uu;n oropinieipality thereof,
el : 1 #t the dute when this aet Leeanes effective, shall be

R 2 : subject to the Commission or to any of the terms of

- . ‘ this act, exeept us elsewhere provided hepein.
;L:S 3 The term “C'tmunih-’inn." \\'Iu:‘n ased in - fhig act, ’ »
T ke il means he Pubdic Servies Commission ereated by this Sy
eI ) ‘ s

oy Tl foen SConnmissionee,” whoen et s thig st s ‘
BN 3 . " IR IT0E L VIR L
* e areatis one of the mewbers of sueh eomurission

iy ARTICLL 1.
rut- - 9 o A, . .
fiom, : I)u(,xgrs nnd Liabilities of Publie Service Compauaioes,
g, o CSeetion 1,1 shall e the duty of every phlie xep
ATONI. - vice company—
tion S| (). To furnish and mamtig sueh service, fnchind:
C g g facilities, as stall in ol respeets he just, teasanably Sesste
dest , :xdugmm;. tud practically suflicient fur the aecomn:
A ‘ lhtm‘m and safuty of i{s patrons, employecs, and the
s ] pabldic, ang iy conformity with s reeanabie regy

itiog ” Intions or ardors gs My he iade Ly

the conmiission.
PRY , thi. Toorender and Diryish (1t suel;

SEIViCe at pdees,

pi Py charges, rafes, tidls, fares, or compensution thut shpll fiae
ver TS be just and reasouable. and in eonformity with sueh
o T reagonable regalations or orders gy way be wade by
o the commission.
e A (¢). To maie all such repairs, chnuges, altgrations B
wmy, - and Huprovements iu or to sueh sorvice, ieluding B
rop 8

i
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LAWS OF PENNSYLVANLS,

mission of conversations, joinily, over the several lines,
can reasonably be mude, and ap efiuent servive an
be obtained without injustice to either company, and
withont substantial jmpairment o detriment 1o e
service to be rendered by either compaiy, nod tat o
public necessity exists therelor; or shali ind that any
two or mofe elephone compalGes Laye faifed Tooes
tablish just and weasonable joint rates or churges tor
througle serviee, by of over their several Hbes so Co
neeted, ard that suck joint raies ot charges vught tu
be established, o order to supply @ theough tradlic
apd communication butween ditferent lovalities oot
otherwise provided for, of proflered by the colpunies
in question, oy cither of theny—the comuission May
by its order requive thit such connection be made und
fueilitios supplied, and that through conversatiohs be
frausipitted therehy; sid misy presevibe the througls
line und joint rates aud cawrges o be wade and 1o
be used aud in foree in e Tutire; apd shatl appoint
ap approve necessary aud proper conditions, rules, and
cegulations for the juint througlh trallic, and an eguit
able apportioument butworn Ure several companies of
the costs shd revemies 1 coltheciion thevewith, and
the copnnission may L£x the saue Ly ity ceder, 0 be
duly served upon the coppany oF compabies alfected,

dection 10, Whery the public service compiiies
outitled to share iu auy joint yate or charge shall be
unable to agree upon the division thereof, vr shall mrake
any unjust, unreasonable, or uuduly digerimigatory o
prefex's:miul division or apporticomuent thersof, the v
wission may, after hearing, upol its own motion of

Cwpou complaint, fix the proportien o which every

wirch public service comppiLy shall bu entitled.

fection 11. The covnnission may juvestigate the
vates or interstate trathc facilities or service of com
mon varriers within this Cormenwenth, aud  wheu
such rates, fucilities, or service ave, in the determind
tion of the cousymissiol, gniust, unreasouable, or UL

justly discriminatory, ot unduly ov yoreasonally pre

{erential, or i viplation of the iuterstate Commerce
law, or in vouflict with ihe yulings, orders, or regh
lafwns of the Joterstate Commer e Comuission, the
commisgion Wmay apply by perition fo the said Iater
state Gomuterce Commmission for rudief, o way pre
sent to the said Interstase ComHeres Conpoission all

Cfaets coming looiis knowledee ax 1o the violation of

the rules, orders, ov regulations of {hat comission, or
as to the vinlatinn of the interstate vomeree law.
Qection 12, xrepl i eases in which grade ross
ings are in process of ubolition at the towe of the
paseage of this act, under agreement or eoutract with
a municipality, 88 set forth in tbe provise of geetion

i -

eI
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tive of article thine of this set, the commission shulf
bave exelusive power {0 deternvine; order and preseribe,
tn aecordance with plans wnd speettications to be apr
proved by ity the just and reasondsle nuuner, inehud
g the purticafar point of crossing, In which the tracks
e other faeilitios of any public sepvive LGIBAL Y Oty
be coustrucied awress the tracks . or otler facilities
of any ather publis service comyg AUy ab miaede ar above
o below greade, or at the swme or difisrent levelsy or
i which the tacks or other facilitios of any railreud
corparition or  street mweEy  corpo-ation uiy e
coustracied veross the Queks ot other facilitios of
any other railrond corporation or stroot railwey cor-
poration, o teross any publie bighiway, ut peede. or
above o helow grade; o1 in whieh any public highway
Wiy be construeted acriss the ks or other fveilities
of auy railroad corporation or stret vailway corpora

140
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tien at grivde, o above or below grade: and to deter.

mine, ovder and preseribe the terms and vomditiony of
installation and eperation, wainfenanee sud protec
tivn, of all sieh crossivgs whivh may now or here
fter he construcmd, inclialing the stationing of watch
et trereat, or the fnstadlation and regitatiou of Hghts,
block or ather svstem of signading, safety apolianees,
deviees, or such other means or s ramenbnites s
way to the vommission appear reasenabie and peces.
sy, - 1o the wud, intent, and purpose that gecidents
way be preveated and the ssfety of the pablic pre-
toted.. No sueh erossing shall be construeted withoul
the approval of the eolLinission, evidez~od hy its %Cor
tificate of Public Convenience,” us provided 1o section
tive of article three of this act: bat in no eose shadl
the approval or consent of any court, beard, or other
colmiission or oflicer, or of auy muniepulity, be nee
essury therefor. It shall be proper, however, for the
commission, by geueral rule or order, whenever the
situe cun be properly regolated Ly suitable general
rule, to presevibe the termws and conditions under whick

such crossing way be eonstrueted, operated, main.

tained, or pretected, without the partivelap approval
of the coramission.

The commission shull aleo lave evslugive puwer,
UpLt iS oW metion or npon eouplaing, and after
bearing as bereitafter previdel {of which all the pa
Hes in interesf, fucluding  he owners of wdjacent proge
erty, shidl have due notien s, G cedoey auy erossing afore
gald, now existing or Leteatter constineted at arade,
or af the same or diJerent levels, to e relorated op
altered, or 1o be abolishied. necording to plans and
specitieations to be approved, and upon just and rea
somable terws aud conditions to be presevibed, by the
commission.

Aproral

Geaeral ruis
o ordop,

Relacatfen,
stirzption, oty
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LAWS OF PENNSYLVANIS,

The compensation for damages which the owoers of
adjacent property, raken, injured, or destroyed, may
sustain 1 the construetinn, refocation, alteration, or
abolition of any sueh crasaing specitivd io this section
{for which campensation the suid OWnhers ave berveby in
vested with warrme of suthority, npon appeal from the
detergination of e commission to sae the Cotuor-
wewltly, shdl, arter due notio: and heavngs, be aseer
vt absd dewrtnined Ly the conanission; and such
compmnsatiog, us well as tie expense of the sadd con
stpme ton, rebeniion, alferation, e alolltim of any
stich erossitan, st be borpe and padd, us herelpaiter
provided, by the pablie service company or companics
o emicipal eorporutions conpeeened, or by the Come
monwenlth, etther severdly or i such proper pro
portions as U eommissicu may, after due notiee ad
Lenring, i die course, detevimine, unless the said
propurtinons nre mttnally agreed apon abd paid by
those interested as aloresald.

Ty presceibing the tevms aud conditions, npon which
any sich erossitgg way be constructed or veloeated. ov
sdtered or abolistind, and tie proportionste eoutribu-
tiong to the expeuse thereof, including the damages ov
votnpeusation 1o (he owners of adjacent property, s
aforesaid, the commission may, among vther {hiugs,
tals into consideration the reative lmportauee e
the pablie of the services vendered by the publie ser-
viee companies concerned, as well as the priovity ot
loeation: Provided, Thut where auy pastion of the
post and expense thereof shall Lave been or shall be
porne in ibe futuve by the Cemmenwealth or uuy
prmicipal corporation, such portion  shell not he
taken into gevount by the cummission in fixing aoy
valuniion, for any purpose, wnder any of thie provi-
wions of this aet- And provided farther, ThayAchere
the ovder of the eommision shall. as part of *he vegu
Iution of the constreeciion, relocation, alteration, ov
abolition of any crossing aforesaid, require, as el
dental therelo. n pelocation, chupges in or the re
woval of ane adjaeent stractuces, gquipment or other
fagilities of uny telegraph, telephone, gas, electric
Light, waterpewer, water pipadine, or other prublic
gervice comquny, said company shall, at its own ex
pense, telocate, chabge, or renmve stieh struetures.
equipiuent, or nther Faeititios, in vonformity with ho
arder of The commisaion ; and. i delioult of compliance
with such owder, the commissien shall eause the work
amid meateriats to e done aod fornished in aceovdanee
with the said order. amd may recover the cest and ex-
pense thereof from the said public sepvice company.

Bofore the vommisgion ghall make uny final order
relative to the ronstrietion, relovation, alteration, or
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BESSION OF 1913,

ghotition of any crossing invelving any public high-
way or street, an effort shadl by wade by the commis
gon to fench an agreement with the proper offtvals
of the nbicipal corporetions concerned, determiniug
the pluass el specifications gover niny sneh crossings;
and, i odefurt of such pgreauent, the cowwsisston
shall exercise the exclnsive power vested iu it under
thix section, and shak, finally determine and adopt the
camplete plans and speciications, sl socate wli lines
and grades in sobd publie highways wd streets, and
iy permil the public Service cutipany oF eolprunes,
st the muudcipad corpoyatian, to do the whole or any
portivn of the work in wsceordanes therewstl; other
wise, the comnussion shall do the work by coentract or

vontuigts, 1o be awirded, aftcr ddne advertisenents,

1o the fowest responsible Dudder i necordance with
the said plans wd specifications,

The suid contractor shadl he authorized, in the name
of ‘the conunission, 10 collect by dun process of law
from the pubing service company o cowpanies, or the
sald nnucipal eorporatons, or drom the Gonanon
wealth, cither severally ov propovtionately as may be
determmed by ihe commission, e amount whicle gy
e justly due him nnder the teems of his said coutract
with the counnission; und any smount so deterinned
to be paid the sudd contragtor by the Comnoian culth,
as well as the: amount of danages o compensation de
termined aid awarded to be paid the owugers of ad:
Jacent property, as aforesaid, sball i each instunce
pe paid by the Swte Treasurer, on o warrant drawn
by the Awditor Generad, upon the preseutalion 1o fhal
olficer of o statement seiting forth the aaount deter-
mined to by paid as afuresaud, doly certifed by the
comttission ; sidd payments to be paid out of any
fands specifically approprinsted fur such purpose, or
penerally appropriated for the improvement of the
rondy or highways of the Commonwealth; and in case
sf @ verdiet and judgoent thereon for the danages o
sompensation, vecorded by any such adjucent prop-
sty owters upun appeal, the same sball Le prud out of
any funds appropriated as aforesaid; and any eourt
of cotmon pleas hewding and determining said appeal
is heveby authorized and copowere] to issue o writ
of mandmipus 1 sid conunnissio, thy Suditor fen
praby and the Stale Treastrer, or any of U as the
sase may require, for the payment of suck judgment.

The conmmission shall have the vight to recaver, fov
and on hehiadl of the Commoonwenitlh, by due process
of Taw, ns debts of ke amonnt e now by law re
voverablie, from the publie service company or com-
panies, or municipal corporationg, in such amouvnts or
proportions nguingt sach as way Le determined by the

Flust seler.
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LAWS OF PENNSYLVANIA,

commission, as aforesaid, the amount of the damages
or cowpetsstion awirded to the ownels of adjacent
property by the connuissicn, or by the cowrt ot the
proper couaty on appeal, and the augunis 8o recev

ered shull be paid iuto the State Freasury for the ini-
provement of the rouds of the Comnmenwenli,

Section 12 The comumssion nay ! after hearing ad
upon s ewn wetion or upoen camplaing, estanlish
sueh standurds of facilities und serviee of public ser-
viee compauics us shall be vensonably  wecessary fop

e safety, secotmnodation, or convenienee of its pa-

troms, employees, aud the public; and reqguire, by an
order o be served in the mamner hereinatter provided
upoit every pubiie service compauy atfested thereby, the
faciiities or service of such publie service companies
to conform tu sueb standarvds. The commission shall
also have power, after hearing had upon ity oWl 1o
tion ov npon eamplaint, 10 rejuire public servize cowm
panies to muke all sueh repairs, changes, alterations,
additions, extensions, and improveisents, in and abuut
theiv faeilities and service, as shall he reasonably nec
essavy and proper for the salery, arectmnedation, eon
venicroe, and service of thely paivons, employees, and
the public,

Seetion 14, The commission shall have power, of
s own tolion or upon complaint, fo institute sny
Cinguiry or investigation, and to detertine, upon hear

ing or vehearing L for that purpose, whether any pub-

lie service compansy Las, aftor the Jdute when this act
Chall beeame elective, issaed vr mude aby Dwrease in
{he issue of apy steeks, st eevitiientes, londs, nutes,
or oller evidences of indeblediaess or orhier serurtiies,
whether sueh bonds, notes, or oiber evidences of in
debtodness, or other securities b pavable at periods
of wore or Jess than tweles wounthy, i violation of
any ot the provisions or requirements of this ooy
and, if &0, to determive and find the npature and ex-
tent uf sueh vislations, and, subject to the provi

[———

Gons for relieaving apd appeal, shall eertify the rec

ard of such hearimz st fnding te the Attorney Gen-
eral 1o institute, in the nuoe of Hie Commonwealth,
such proecedings in equity vr lnw, eivil or eriminal, a8
Jhall be necessaey op proper o enforee the provi
cions of this aet, and to yesiraan ausd prevent such pub-
He serviee compauy fron consummating or contin
g auy ast or acs alleged to huve Leen duie or Lo
be contemplated in viclaton of the provisions or re
guivenears of this aet or of the laws or Cunstitution
of the Commonweslth,

Qertinn 15, The commission may, and shall alter
hearing had upon its ewi mation or npon cemplaint,
pstablish, by order 1o be sepved ne hereinafter pro-
vided wpon every -public gervice company affected
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‘Transportation and Westmoreland
County

| BEFORE THE , | w0 g1
PENNSYLVANIA PUBLIC UTILITY COMMISSION 5 -
%
o :
P o2
. o A
“North Huntingdon Township t =y et
$ o
v. s Docket No. <l -
| | | : C-00913746 & -
consolldated Rail Corporation, = o :
Pennsylvania Department of : <
3

'DOCUMENT
FOLDER

RECOMMENDED DECISION

Before
Larry Gesoff
Administrative Law Judge

-~ History of the Proceeding

By complaint filed December 5, 1951, North Huntingdon
Township (the Township) alleges that in 1936 the Commission
directed that an at-grade crossing in the village of Larimer be
eliminated and replaced by a vehicular subway and pedestrian
subway under the tracks of the Pennsylvania Railxroad Company. As
‘a result, the wooden bridge leading from the at-grade crossing
over Brush Creek towards Brownstown Road was replaced by &
nexrower footbridge. The Townshlip further alleges that in May
1991 Consolidated Rail Corporation (Conrail) closed the
footbridge which not only crosses Brush Creek, but also leads to

‘the pedestrian subway under the tracks of Conrail in the

st JOCKETE])

JAN 26 1993
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The Township also alleges that the Public Service
Commission Order assigned maintenance responsibility £for the
pedestrian subway, but not the footbridge. The Township alleges
that the Pennsylvania Rallroad Company, Conrail's predecessor,
installed and maintained the footbridge and that Conrall has
maintained the subway and footbridge. According to the Township,
the foctbridge is essential to the citizens of Larimer who use it
to travel from one side of the village to another because the
village was cut in half when the rail line was constructed. The
Township alleges that the following wuse the | subway and
footbridge: fire fighters, school children txaveling to their bus
ét@ps and residents visiting the post office, church, etc. Since
tha footbridge was closed, residenta have had te walk along Route
993, which is heavily traveled and not designed for pedestrians.
The Township requests the Commission to assign maintenance
responsibility for the footbridge to Conrail.

Westmoreland County filed an answer to the Complaint.
The Commigsion held a field investigation and conference at the
pite of the footbridge on February 5, 1992.

The Commission held a hearing on August 18, 1932. The
following parties were represented by counsel and parﬁicipated in
the hearing: the Township, Conrail, Pennsylvania Department of
Transportation (PennDOT), Westmoreland County (the CountY), the

Commisésion’s Law Bureau (the Law Bureau) and the Peoples Natural




Gas Company (Pecplas). The Township presented 14 witnesses and
.,prociuc:\ed 19 .exhibits which were admitted into evidence. COn:éail.t
‘PennDOT, the Law Bureau and Peoples presented one witness each.
'Peoplés produced one exhibit which was admitted into evidence.
No one testified on behalf of the Couﬁty. One witness testified
on behalf of The Municipal Authority of Westmoreland County
(MAWC), which was not represented by counsel, The record in this
proceading consists of the above-referenced gxhibits and a 109
page transcription of the notes éf testimony.

The Township, Conrail, PennDOT and the Law Bureau filed
Main Briefs. The Township filed two Reply Briefs, one in
response to the Law Bure&ufs Main Brief and one in xesponse to

Conrailts Muin Brief.

Summary of Testimony

The Township

| atherine Petxosky is the township managexr. Tr. 6.
Ms. Petrosky sponsored Exhibits A through R-2, which were elthexr
prepared by the township engineer, or are a part of the official
Township files. Tr. 6-19. BAn index of the exhibits appears at
pa,g’es 23 throﬁgh 2¢ of the transcxipt. The Township did not

construct the barricades on the footbridge. Tr. 80.




L &

ponald Michael Glenn is the townehip engineer. Exhibit
A describes the general location of the rail crossing. MNr. Glenn
descéribed the general type of the pedestrian bridge, the number
of gpane, principle dimensions and the general physical condition
of the bridge. fTr. 24. The witness stated the nature, type,
extent, date and cost and other pextinent details regarding
recorded items of maintenance and repairs pexformed on the bridge

by the Township or ite contractor. . 24-25. Mr. Glenn
described how important a separated crogsing at thie location s
to the Township‘s residents and businesses. Tr. 25,

Mr. Glenn opined that‘therekis no safe or adequate
detour to cross the railroad tracks if the pedestrian bridge
remains closed. Tr. 25. The pedestrian bridge is not adegquate
for the safety of the public. It can be replaced with a new

bridge, but an in-depth analysis of the subgtructure would have

to be performed to determine Lf it can hold a new deck. A cost

analysis should be performed to determine if replacing the deck
or the entire structuxe is the more feasible option. Tr. 26-27.
The Township has not prepared plans ox COBtS regarding
the work necessary because it is a rallroad structure maintained
by the Pannsylvania Raflroad and Conrail. The footbridge is
railroad property and the Township cannot enter private property.

the Township does not agree to perform any work. Tr. 28-29.
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Upon cross-examination, the witness gtated that Exhibit
E, a‘iatter written by the regional engineer for the pPennsylvania
Railroad in 1957, Indicating that an examination of the bridge
railings showed no needed repairs, indicates that Cenrail has
maintenance responsibility for the pedestrian bridge. ¥hile the
witness wasg employed by the Pennsylvania Railroad, Pennsylvania
Railroad performed physical work on the pedestrian bridge. Tr.
29<31.

| The witness indlcated on Exhibit A the distances
pedestrians must detour to cross Brush Creek from Point A‘én the
exhibit (thekbeginning of the pedestrian bridge) to Point B on
the exhibit (at the bend on Railread Street which is on the other
side of the bridge and the subway under the railroad tracks).
‘Trvk31“32-’

Upon further cross-examination, the witnese stated that
the Commimeion's Ordexr at Exhibit ¢ leads him to believe that the
current pedestrian bridge was constructed where the vehicular
’btidga wag located at the at-grade crossing. TrQ 35, Brusgh
Creek is 20 to 40 feet wide in the area in guestion depending on

the environment, and the water is about waist deep, Tr. 105.

Margaret Kettren livee on Scotch Hill No. 1, Larimer.

Because the footbridge is closed, she must walk along Route 993

to go to the post office, her church or anything else on the

5



- southern side of Laximer. Thirty-five to forty children come
from Scotch Hill every day to go to school, the post office and
other destinations on the south side of Larimer daily.
Ttavalling on Route 993 is dangerous because there 1is ’no
eidewaik. Tr. 84«85. About 25 to 30 perxcent of the congregation
~of S5t. John’s United cChurch of Christ, located south of the
rallroad tracks, live on the north side of the railroad tracks.
Several elderly pesople, children and youths walk to the church.
Since the footbridge closed, youths walk on the railroad tracks
as a short cut to the vehicle underpass on Route 9§3, The only
playground in Larimer is located on the_souch'si&e of Larimer and

children from both sides use it. Tr. 85-86.

Margaret Kettren lives at 2261 Scotch Hill No. 1,
Larimer. She does not drive, so0 the pedegtrian bridge was a
blessing for her. She has grandchildren on the other side of the
tracks. She is concerned about the children coming down Scotch
Hill to school becauée tha traffic on Route 993 is bad. Tx. 86~

87.

Francis Hynes lives at 1070 Brownstown Road, Larimex.
He lives a quarter of a mile from the footbridge and Lf firemen
cannot use it to get pressure to his residence, he will be in bad

shape. Tx. 87.
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PBrian Wolfe lives at 11751 Rallroad Street, Larimer.

when he was about 12 years old, & man who worked for the railroad

gave him palnt to paint the subway and to c¢lean the snbwﬁy up to

the railroad tracks. Individuals from Conrail trucks replaced

boards on the footbridge. Tr. 88-85.

Loy Chrugcial lives on Railroad Street, Larimer. His
wife used the footbridge for twenty years, but now has to walk
down Railroad Street or wait for him to drive her down Route 333.

£, 90,

Raren Mochar lives at 19 Franklin “Avenue in HKorth

Trwin. She represents State Representative Allen Rukovich and is
his legislative assistant. Representative Rukovich supports the
efforts of the citizens of Larimer to restore the pedestrian
bridge over Brush Creek and the pedestrian subway under Conrail’s
tracks. The service area of the North Huntingdon fownship
Volunteer Fire Company No. 2, located in Larimer, it bisected by
the main line of the Pitteburgh Divisien of Conrail. The
footbridge and subway are needed to xun large diametex hosss over
and under the main line. Without the footbridge, the protection
afforded by the fire company is goverely compromised. Also,

without the use of the footbridge, the safety of the congregation



of St. John's United Church of Christ and of children going to

their school bus stop on Maple Lane is compromised. Tr, 91-92.

Don Lontsenhizer lives at 12701 June Street in Ardera

and is the president of the Larimer Volunteer Fire Company. The
30~inch line along the north side of the railroad tracke is vital
o the fire company becauseé the 6einch line from Brownstown Road
will not seupply its trucks with the amount of water néeded to
fight fires. The fire hose would extend from the 30-inch hydrant
and be laid through the subway and over the pedestrian bridge to
fight a fire on Maple Lanc, Armstxbng Street, Shanhon Street ox
Brownstown Road, all on the southern side of the railroad trdcks

in Larimer. It takes too long to lay hose from the hydrant on

the southern gide of the rallroad track around 983 and up

grownstown Road. Tr, 93-395.

Nancy Chrugecial lives at 12040 Lee Drive, North
puntingdon and is the postmaster al the Larimer Post Offics.
When she lived on Railroad Strest (on the north side of Larimer)
she used the underpass and footbridge to go to school and church.
Larimor does not have home delivery of mail, 8o residents must
rant a post office box and come to the post office to get their
mail. this affects about forty homes on the north side of

Larimer. Elderly residents living on Scotch Hill and Blair Lane



must walk to the post office daily to get their mail and walk to
Church Sundays. Alse, the playground is in the church vyard.
This means elderly residents and children must walk along Route

993& ‘Trx 95"“974:
Mary Jean Adair lives at 12061 Larimer Avenue, North
Huntingdon. She reiterated the testimony of the other witnessges.

T!’f. gg *®

rhesdore  Colinear is éhéirman of +the Home Owner'‘s

Assodiationﬁ He talked about the history of TLarimer related to
installation of the railrosud tracks and the footbridge and

; gubway. Tr. 33-104.

Nancy Créwkis the Seventh Ward Commissioner in North
Huntingdon, School children and elderly people should not have

xo walk alorng Route 893. Tx. 106.

Corrail |

Richard J. Cantwell is an assistant chief engineer for
conrail. He gave the corporate name of the owners and operators
of the railroad line located at the crossing, including the
number of tracks and the volume, c¢lass and apptoximate speed of

all trains operated daily on the line and whether any significant




® .
changes to the railroad operations are contemplated in the
foresesable future. Tr. 41. HMr, Cantwellydescribed the general
type of the existing structure, number of spans, principle
dimensions and the general physical condition of the structure.
TE. 42.

The witness believes that the pedestrien bridge is not
capsble of rehabilitation because visual Inspection and
photographs suggest that the bridge has outlived its useful life
and Jis Dbeyond repair. 7r. 42.  The witness stated the
approximate date of construction of the existing pedestrian
bridge and significant changes made which affected or ALtered the
structure. Tr. 42-43,

Mr. Cantwell is not aware of ahy‘legal obligations upon
Conrail or its predecessors to maintain the bridge. In the
interest of public safety and because of its civic duty, Conrail
has performed some repalrs to the pedeatri&n bridge to correct
the hazardous condition. Tr. 43-44. | |

1f pedestrian passage is provided at this 1ocation, the

bridge should be replaced. Replacement is not nacessary now

because existing roadways can be used to cross the railxoad

safely. Route 993, a state highway, can be used to cross under
‘the railread and over Brush Creek. Tr. 45.
Conrail will not do any work or perform any

construction, Instead of performing construction, it would agree

10
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to provida a contribution towards replacement of the stxucture
that is commensurate with whataver benefit the Commigsion may
decide that Corfxra.ii derives owing to the existence of the
gtructure. The witness does not perceive any future benefites to
Conxrail owing to the existencé,of the structure. Tr. 45-46, ¢9.

Upon cz;oes-examination , the witness stated that Conrail
doeé» not have maps Or BUrVeYys indicating where the xrailroad
rightuofuway'is located in relationship to the pedestrian bridge.
}Tr;; 46-47. Conrail’s maintenance Of thé structure consiets of
such\‘things ag cleaning out drains and replacingllight bulbs.
Tr. 48.

Upon further cross-examination, the witness stated tha£
the pedestrian bridge was closed owing to a mutual decision
reached by Conrail and the local police. The bridge is
barricaded with steel members, resembling & ring‘fence, welded
in place with 2-inch wire mesh atretched over the mewmbers. Tr.
51, He agreed that Route‘993 carries considerablé vehicular
traffic in the area in question. Tr. 52. ‘Tt would be adequate
fdr a walkway if a paved sidewalk}was constructed. The further
the sidewalk would be from the road, the saferx the conditicn, but
the witness does not know the right-of-way available for Routek
993. Tr. 53.

Upon recross-examination, the witnesé stated that Brush

Creek was relocated when the railroad was congtructed, Tr. 56.
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Kepneth A. Sharp is thE- acting ‘grade' crossing

administrator for PennbOT. He stated PennDOT’s current
obliqaticﬁs regarding maintenance of the existing structure or
any work which might be required. PennDOT has no opinion of the
adequacy of the crossing because it is used only as a pedestrian
footbridge over Brush Creek and as a subway under Conrail'’s
tracks. pennbDOT will not perform work or bear any costs ox
future maintenance foxr the ckossing. Tr. 58-59.

Upon cross-examination, the witness stated‘that PennDOT
abandoned the roadway at the location of the former at-grade

crossing. Tr. 60.

Peoplesg

John M. Harim is supervisor of field engineering and

liaison services for Peoples. He described the pipeline laying
on and to the eastern side of the footbridge.  The pipeline
serves 20 to 30 customers. The pipeline was installed in about
1932 on a public right-of-way. If the Commlssion directs an
alteration, relocation or restructuring of its facllities,
reoples would have to determine if it was in its and the

community’'s best interest to continue gservice in the current

12
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location because Peoples has no other gag supplies on the
northern eide of the railroad. Tr. 64-66.

- Upon cross-examination, the witness stated that Peoples
does not pay an occupancy or lease fes to PennDOT to have ita
facilities on the bridge. Tr. 66. Peoples! pipeline would have
to have some kind of dead weight support during construction if

the existing bridge is replaced with a new one. Tr. 69,

HAWC

Michasl Xenney is the operations manager of MAWC's
distribution gystem. MAWC owns a six’inch cast iron pipeline
located on the deck of'the pedestrian bridge. The pipeline is a
onesway feed to the north side of Larimer. MAWC does not agree
to assume any coats for any project and would have the same dead
weight concerns 4for- its pipeline that Peoples has for its

pipeline if the existing bridge is replaced. Pr, 72-73.

Law Bureau

pavid A. PFischer is a civil engineer in the

Commission’s Bureau of Safety and Compliance. The fbotbridge is
in poor condition, and timbers are missing from the deck. A
pedestrisn must make a 90-degree turn from the footbridge and

traverse a bituminous paved walkway and then make é;nother 90~

13
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degree turn to go down the stalrway to the subway under’the
trackg. Tr. 76.

The footbridge deck should be replaced. An inspection
of the steel structure should be perfo:med’to determine if it
needs to be replaced or if it cannot be repaired enough to
support the timber deck. The inspection would determine if rust
on the members caused enough section loss to reguire replacement
and whether the pin connections are rusted encugh'to require
replacement. Tr. 77-79.

The undorpass is in good condition structurally.
Lighﬁs have been smashed and are not operable and some of the
stairwaye steps are in disrepair. Tr. 16-77.  The ‘undérpaas
needs to be cleaned out. Drainage should be open and operable.
The stairway steps need to be re-concreted. The light fixtures
should be repaired and protected with wire cages, but continuing
maintenance is needed to replace missing lights if the cages are
broken. Tr. 78-73.

The only altexnate access £ox pedastxi&na is along
State Route 993 which ie not ad’equate for pedestrians because
there is no curb or paved sidewalk sxcept for the sidewalk across
the bridge over Brush Creek and the underpass under the railroad.

Te. 79.
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Findings of FRact

1. The present pedestrian bridge was constructed in

about 1888 ames a vehicular bridge over Brush Creek. Txr. 43.

2. on april 14, 1936, at Complaint Docket’ Ho. 7238,
the rublic Service Commission abélished the crossing where Irwin-
Trafford Road crossed four main tracks of the Pennsyl\}ania
‘Ratlroed in the Village of Larimer. The at-grade crossing was
replaced with a grade separated crossing at a new location. The
Commigsion directed that the Department of Highways (ndw PennDOT)
construct a pedestrien subway at the location of the at-grade
crossing. So there would be a continuous walkﬁay from cne side
of the tracks and‘aoross Brush Creek into the other alide of the
village of Larimer, the vehicular bridge ovex Brush Creek was
converted to a pedestrian bridge by removal of one of the three
Vtzﬁssea. Since then, the Pennsylvania Railroad Company and
conrail made minor modifications to the handrails of the
pedestrian bridge and replaced some deck timbers. Tr. 43, 54,
583 EBxs. A, C. ‘

3. The Public Service Commission Order of April 14,
1936 assigned to the Pennsylvanie Rallroad Company mainténance
respongibility fox the pedestrian subway, including the concrete
staixways,'the lighting facilities thereiﬁ and the-waik leading
to the subway. BEx. C.

15
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4. The bridge in question is a pedestrian bridge ovexr
’Bmsh Creek in North Huntington Township, It is a single span,
ﬁood deck bridge about 75 feet long. The bridge has a steel
ralling &nd a steel aubatructure; The pedestrian bridge 18
gtrucﬁﬁrally unsound and not safe fox pedestrian traffié. The
handr&il needs to be repaired. Several cross members of the wood
deck are missing;bacausé they are decayed or rotten and cannot be
safely attached to the steel decking. The abutments afe
adequate. Active gas and water lines are attached to the
pedestrian bridge. Tr. 24, 34, 38, 42; Ex. B at 5«7, 13.

5. The track near the bridge in question is Conrail’s
pittsburgh Line. Conrail operates about 30 to 35 trains daily at
this location. BAn average of four Amtrak trains daily operate
over the msme track. There are two main tracks. The maximum
authorized speed for a passenger train ig 70 miles per hour and
for a freight train, 60 miles per hour. Conrail contemplates no
changes at this loéation. Tr., 41-42. | |

6. The pedestrien bridge does not Cross above or
below a railroad track or right-of-way. Tr. 32, 43, §5; Ez. A.

7. Conrail closed the pedestrian bridge on april 23,
1991. EBx. L. = The bridge is barricaded with steel members,
resembling a rigid fence, welded inkplace with 2-inch wire mesh
stretched ovexr the members. The Township did nét erect the

barricades. Tr. 51, 80; Ex. B at 3, 5-7, 13.
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8. The pedestrian underpass is 1n good condition
structurally. YLights have been smashed énd are not operable and
some of the stairways steps are in disrepair. Tr. 76~77; Ex. B
at 1, 4, 10-12.

9. Conrail repaired the pedestrian bzidge to correct
hazardous conditions. It has cleaned out drainas and replaced
‘light bulbs in the pedestrian'underpass. Tr. 43-44, 48.

10. Neither the Township nor its contractor has
performed maintenance on the pedestrian bridge. The Pennsylvania
Railroad constructed and maintained it and Conrail has maintained
it. Te. 24-25, 44-45, 80, 88-89. | |

1. while Donald Glern, the cuirent, Township enginesr,
w&&, employed by the Pennsylvania Railroad Company, the railroad
performed physical work on the pedestrian bridge. Tr. 30-31.

12. PennDOT has no maintenance obligations regarding
the structures being used as a pedestrian crossing under the
railroad and overkBrush Creek. Tr. 58.

13. To travel from the south side to the north side of
Larimer using the pedestrian tunnel, a pedestrian uses the
pedestrian footbridge to cross Brush Creek, makes a 90~degres
left tum, - traverses a bituminous paved wa’l’kyray, makas & 90—
degree right turn to go down the stairway to the pedestrian
tunnel under the tracks, and exits the pedestrian tunnel near

Railroad Street, Tr. 76; Ex. C.
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14. The only alternative route from the south to the
north side of Darimer is a detour of about 2,000 feet. This
route takes pedestrians along State Route 933, where vehicular
traffic travels at a high rate of speed. Route 993 is not
adequate for pedestrians because there is no curb or paved
. sidewalk except for the sidewalk across the vehicular bridge over
Brush Creek and the vehicular underpass under the railroad
tracks. Tr. 31-32, 79; Ex. A.
: 15. Larimer does not have bhome delivery of mail, no
residents must rent a post office box and come to the poat offlce
(on the gouthern side of Larimer) to get their mail. This
affects about forty homes en the north side of Larimer. Elderly
people living on Scotch Hill and Blair Lane [on the northetn gide
of Larimer) walk to the post office daily to get their mail and
walk to Church Sundays. Also, the playground is in the church
yard. Without the pedestrian bridge, children catching a school
bus, residents going to get their mail and residents going to
church must cross the railroad tracks or walk along Route 993 to
cross from the north to the south side of Larimer. Tr. 25, 95-
87.

16. The 30-inch water line along the north side of the
rallroad tracks is used to fight fires on the south side of
Larimer because the &-inch line on Brownstown Road {on the south

side of Larimer) does not supply sufficient pressure. The fire
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company lays hose from the 30-inch hydrant through the subway and
over the pedestrian bridge <to ‘fight fires on Maple Lane,
Armstrong Street, Shannon Street or Brownatown Road, all on the
south side of the railroad tracks in Larimer. Tr. 25, 93-~95; Ex,
B at 6, 13.

| 317. B Peoples Natural Gas Company three-inch welded
steel natural gas line providing service to the northern portion
of Larimer is on and to the sastern side of the footbridge. It
1ays‘outside of the ralling aroca on a one foot wide ledge. ‘Tthe
iine serves 20-30 customers and Peoples has no other gas supplies
on the northern side of the rallroad. If the pedestrian bridge
is replaced, Peoples’ pipeline would need dead weight support
during construction. Tr. 64-65, 69; Peoples Ex. 1. |

18. The Municipal Authority of Westmoreland County

owng 4 6ix inch cast iron pipeline located on the deck of the
pedestrian bridge. The pipeline ié a one way feed to the north
side of Larimer. MAWC would have the same dead weight cohcerns
for its pipeline that Peoples has for I1ts pipeline if the

existing bridge is replaced. Tr. 72-73; Bx. B at 13.

Diggusgsien

Burden of Proof

Section 332(a) of the Publie Utility Code (*Code"), 66

Cpa. C.S. §332(a), provides that the party seeking affirmative
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relief from the Commission has the burden of proof. In this
proceeding; Complainant has requested that the Commission direct
Conrail to maintain the pedestrian footbridge. It is elear,
therefore, that Complainant is the party seeking affimmative
relief from the Commission, and, therefore, is the party with the
hufdén of proof. |

In Se-ldng Hosiery v. Marqulies, 364 Pa. 54, 70 A.2d

854 (1950), the Pennsylvania Supreme Court held that the ternm
'burden of probf” ‘means a duty to establish a fact by a
preponderance of the evidence, The texm #preponderance of the
evidence’ meaﬁs that one party has presented evidcnce which is
more convincing, by even the smallest degree, than the évidence
presented by the other party. The Commission has held that a
complainant, to establish a sufficlent case againgt a utility and
satisfy the burden of proof, must ghow that the utility is
'xesponsible or accountable for the problem described in the

complaint. Feinstein v. pPhiladelphia Suburban Water Company, 50

Pa. PUC 300 (1976).

Also, in determining whether the Complainant has
satisfied the burden of proof, care must be exercised to insure
that the decision of the Commission is supportea by gubstantial

evidence in the record. See. o.4., Section 704 of the

Administrative Agency Law, 2 Pa. C.S. §704. The term

"substantial evidence’ has been defined by the Pennsylvarnia
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Supreme, Superior and Commonwealth Courts as such relevant
evidence that a reasonable mind might accept as adequate to
support a conclusion. Moxe is required than a mere trace of

evidence or a suspicion of the existence of a fact sought to be

catablished. Noxrfolk & ﬁésﬁé:n Rv.;cQ; v. Pa. P,U.C., 489 Pa.

109, 413 A.2d 1037 (1980); Erie Resistor Coxp. V. Unemployment

Comp. Bd. of Re‘zié}g_, © 194 Pa. Superior Cct. 278, 166 A.2d 98

(1961); and Murphy v. Comm., Dept. of Public Welfare, white Haven

Center, BS Pu. Commonwsalth Ct. 23, 480 A.2d 382 (1984).

Jurisdiction

The Law Bureau, PennDOT and Conrail argue that the
Commigsion ‘lacka 4urisdiction over the pedestrian footbridge,
whereas the Township maintainas that the Commission haa
jurisdiction. |

Conrall argnes that the pedestxrian bridge does not span
railroad tracks and is not adjacent to a railroad right-of-way.
Furthermore, it is elgnificantly xremoved Irom the pedestrian
tunnel, which does constitute a crossing, and does not carry
hi§hway traffic. For this reason, Conrail concludes, the
footbridge does not constitute a railroad erossing or an approach
therets, and the commission lacks jurisdiction over it. Conrail

Main Brief (the pages of Conrail’s Main Brief are not numbered).
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Phe +Law Bureau argues that the Commisgsion’s
jurisdiction under Section 2702 is limited to highway crossings
and that the Commission does not have Jurisdiction over the
pedestrian footbridge because it is not a highway. Law Bureau
Brief at 3-7.

PennDOT argues that the structure in question iz a
ﬁédestrian bridge over a creek. The structure does not cross
abeve or below the railroad right-of-way or railroad tracks. Fox
these reasons, a railroad-highway c¢rossing is not involved and
the matter is beyond the scope of the Cormission’s juriediction.
PennDOT Brief at 1-3.

The Township notes that the footbridge is a necessary
approach to the pedestrian subway which ig under the Commission’s
jurisdiction. It leads immediately to the pedestrian subway
which does *“cross” the Conxail tracks. The subway is useless
without the footbridge. Closing it amounts to an abolition of
the pedestrian subway, which is a crossing. Township Main Brief
at 1-2. '

In response te the Law Bureau, the Township maintains
that the pedestrian bridge is a public way under the Commigsion’s
jurisdiction because 1t is used by Larimer village residents and
by the fire department. Township Reply Brief to the Law DBureau

at 2.
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In responge to Conrall, the Township notes that Conrail
admitg that the pedestrian tunnel is a crossing and that the
footbridge 18 on the approach to the tunnel because the
footbridge leads immediately inta the tunnel. Also the
Township's exhibits reveal that at least the northern portion of
the footbridge is wit‘hiil the railroad right-of-way. Finally, the ‘
Township notes that Mr. Cantwell testified that the footbridge
was originally an at-grade vehicular crossing. Township Reply
Brief to Conrail at 1-2.

The Commission has exclusive jurisdiction‘ over public
rail«~highway crossings in the Commonwealth. 66 Pa. C.S5. §2702.
Section 2702(w) reads as followst

(a) General Rule. ©No public utility engaged

in" the +transportation of passengers oOr

property, shall, without prior order of the

commission, construct its facilities across

the facilities of any other such public

utility or across any highway, at-grade or

above or below-grade, or at the same or

different levels; and no highway without like

order, shall be so constructed across the

facililtes of any such public utility, and,

without 1like order, no such c¢rossing

heretofore or hereafter constructed shall be

altered, relocated, suspended or abolished.

That juzi.sdiction has been extended to the approaches of a .

¢crossing by case law. Department of Transportation v. Pa.
P.U.C,, 64 Pa. Commonwealth Ct. 2399, 440 A.2d 657 (188B2);

Springettsbury v. Pa. P U.C., 5 Pa. Commonwealth Ct. 102, 288

A.2d 762 (1972).
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The Commission has the exclusive authority to order the
construction, reconstruction, alteration, repair, protection ox
abolition of raill-highway crossings, as well as the exclusive
authority to determine and order which parties should perform
such work at the crossings and which parties shall maintain the
crosaings in the future, all to effectuate the prevention of
accidents and to promote the safety of the public. 66 Pa. C.S5.
$2702(b). |
- Additionally, the Commission has the exclusive
authority to assoss the costs of any work ordered performed upon
the parties to this proceeding in such proper proportions as it
may determine. 66 Pa. C.S. §2704(a). In apportioning costs in
rail-highway crossing cases, the Commission is not limited té any
fixed rule but takes into consideration all relevant factors, the

only requirement being that 1its order be just and reasonable.

East Rockbill Township v, Pa. P.U.C., 115 Pa. Commonwealth Ct.
228, S40 A.2d 600 (1988). ’

~ To determine if the Commission has jurisdiction over
the footbridge, 4t ie necessary to determine whether the
footbridge is part of a public rail-highway crossing, one basis
for Commission jurisdiction here. Although the Law Bureaun argues
to the contrary at page 4 of its Brief, the - Commigsion’s
juripdiction under Section 2702 is npot limited to high&ay

crossings. The Township is correct that the cases cited by the
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Law Bureau do not mention or establish that the Commission’s
jurisdiction is 8o limited. The Commission’s Jurisdiction
inciludes the crossing of the facilities of one railroad over or
under the facilities of another railroad. 66 Pa. C.5. §2702(a).
| Bven so, the footbridae is not a highway. | As the Law
Bureau notes, Brief at 4, "highway” is defined at chtibn 102 of
the Public Utility Code, 66 Pa. C.S5. §102, me follows:

*Highway.” A way or place of whatever nature

opened to the use of the public as a matter

of right for purposes of vehiculax traffic.
Whaether or not the pedestrian footbridge is open to public use as

a matter of right, it does not caxry, nor is it deeigned to

‘ckarryﬂ, yehicular traffic, Although 4in (Consolidated Rajl
Corporation v, Pa, P.U.C,, 76 Pa. Commonwealth Ct. 25, 463 A.2d

4 (1983), the Commonwealth Court ruled that bicycles using a
‘xoad or path constitutes vehicular traffic, no such vehiculax

rruaffic uses the pedeatrian footbridge.

The Public Service Commisgion Order

But for the existence of the Public Service Commission

Order of April 14, 1936, (Butlexr, et &l ennsylvania Railroad
Conpeny. et al,, 15 P.S.C. 48 (1936) (hereafter, the April 14
Ordex, or Butlex)) the T’bwnéhi‘p's Complaint would be dismissed
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for lack of jurisdiction. The Commission can, however, enforce
the Public Service Commission Order under Section 502 of the
public Utility Code, 66 Pa. C.S. 502, which gives the Commission
thefpdﬁar to enforce any lawful order ft has entered.

Conrail notes that the Public Service Commission failed
to exercise jucisdiction over the footbridge when it issued the
April 14 Order.

The Law Bureau maintains that the Commission retains
~authority over the abolished crossing only to enforce the
provisions of the Public Serxvice Commission order. The Law
Bureau notes that the Order directed the Pennsylvania‘Railroad to
maintain the pedestrian subway} but did not direct any party to
maintain the footbridge over Brush Creek. Acknowledging that the
portion of the Public Service Commission Ordexr directing the
railroad to maintain the pedestrian subway 1s valid and
enforceable, the Law Burcau argues that the Oxder does not create
subjoct matter jurisdiction over the crossing or over the
pedestrian bridge because the Order abolished the crossing. The
Law Bureau concludes that the Commission can enforce only the
provisions of the April 14 Order which directs the railroad to
maint&in and repair the pedestrian subway. Law Sdreau‘sriaf at
7-8. |

PennDOT maintains that it would not be just and

reasonable to assign it any maintenance responsgibilities for the
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footbridge. The structure has been maintained by the railroad
and PennDOT has nelther been assigned nor has 1t assumed
maintenance responsibilities. BAfter the Commission abolishedythé
crossing, PennDOT abandoned the road. No vehicular traffic can
use the structure, so PennDOT does not raceive any benefit from
it.

According to the Township, the footbridge is an
adjacent structure to the pedestrian subway because the foot
bridge leads directly to it. Since neither structure serves a
purpose without the other, maintenance of the pedestrian subway
is absurd without a bridge across the creek. The Township
asserts, therefore, that the April 14 Order eoncompaseed the
footbridge, In support of this it guotes the following language
from the April 14 order to show that the Cormission assigned
responaibility for the structure to the railroad:

IT IS FURTHER ORDERED: That any relocation

of, changes in, or removal of any adjacent

structures, eguipment or other facilities of

‘any public service company, which may be

required as incidental to the execution of

this improvement be mada by said public

service company at ite own expense in such

manner as will not interfere with the

construction of the improvement.

Butler at 51. It is not necessary, however, to determine whether
the pedestrian bridge is a facility of the railroad.
. The Commigsion does have the authority to enforce the

April 14 Order for the reasons given above. The Commission also
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can interpret its own oxders. As the Pennsylvania Superior Court
obgerved in W. J. Dillner Transfer Co. v. Pa. P.U.C., 175 Pa.
Super. 472, 107 A.2d 164, 167 (1954), alloc. denied (1954):

ordinarily, a court will not invalidate a
construction by an administrative agency of
its own orders unless the result is clearly
erroneous, arbitrary, or unsupported by
evidence....As an adwministrative body isasuing
a certificate of public convenience the
Commisaion is especially qualifisd to
interpret and construe the original grant.
The Commigsion is naturally cognizant of the
‘factual and technical matters upon which such
construction depends. (citations omitted)

Although the decisions citing Dillner pertain to
construing certificatos of public convenience, the principle
applies herxe. The Commission is ‘"especlally qualified to
interpret and construct’ the April 14 Order of the Public Service
Commiseion, its predecessor, abolishing - the crossing' and
~directing the railroad to construct and maintain the pedestrian
subway. This Commission is “naturally cognlgzant of the factual
and technical matters upon which such construction depends.”
This interpretation includes giving full force and effect to the
Order of the Public Service Commission.

The April 14 Order altered a dangerous at-grade
croseing by abolishing the grade crossing, constructing a
pedastrian gubway at about the point of the at-grade crossing,
and constructing a vehjcular underpass about 800 feet soutﬁeast

of the at-grade crossing. The Department of Highways asgumed the
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construction costs and performed the work. = Regarding the
pedestrian undérpass, the Public Service Commission dirzected the
Pennsylvania Railroad Company to:

...maintain the substructura and

superstructure of the vehicular and

pedestrian subways, including the concrete

stalrways and walk leading to the pedestrian

subway, and the lighting <facilities

therein....
‘Butler at 52-53, The Department of Highway plans, which were
a,pp:aved, provided for the “construction of & new bridge at the
southerly end of the wvehicular subway to carry the southerly
highway approach over Brush Creek.” Butler at 49.
o It ie clear that the Public Service Commission was
aware of the need to carry vehicular traffic under the railroad
tracks and over Brush Creek. The improvement in the April 14
Order provided for such a vehicular traffic flow. It is also
clear from the April 14 Order that the Public Service Ccommission
provided for a pedestrian undexpass of the railroad tracks at the
sight of the former at-grade crogsing. 'rhé April 14 Order,
hewever, is silent regarding how pedestrians would complete thelr
journey from one side of Larimer to the other by means of the
pedestrian underpasa. 1t doeg not mention the pedestrian
foutbridge because it did not exist when the Order was issued.

Conrail witness Cantwell explains why. At the time of
the April 14 Order, there was & vehicular,bridga across Brush
Creék, where the pedestrian bridge is now located. It was
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vonstructed by the Pennsylvania Railroad Company ih about 1888.
When the improvement directed by the Public Service Commigsion
was Jmplemented by' the Department of Highways, the vehicular
bridge was converted to the pedestrian bridge at issue hers. Tr.
43. This wae done “to offer a continuous walkway from one side
of the tracks and across Brush Creek into the village (of
Larimer).” Tr. 54. (cmphasis added)

Although the April 14 Oxrder does not mention the
vehicular bridge constructed over Brush Creek in about 1888, it
is obvious, a&s Conrail witness Cantwell points out, that if it
had not been converted to a pedestrian bridge, pedestrians would
not be able to pass from one side of Larimer to the other by use
of the pedestrian subway which the Public Service Commission
directad PennDOT to construct and the railroad to maintain.

It 4s c¢lear from this record how important the
pedestrian bridge over Brush Creek is to the residente of
Larimer. As the Township points out, the padéstriah subway leads
to the pedestrian bridge and ls useless without it. That is,
without the pedestrian bridge, residents cannot travel from one
side of Larimex to the~other because the pedestrian has no way of
getting across Brush Creek. Currently, children and ‘other
- residents of Larimer, including the elderly, travel along State

Route 993 to get from one gide of Larimer to the other to go to
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school, to go to church, to get +heir mail and for other
purposes. |

The portion of the april 14 Ordex directing the
railroad to maintain the pedestrian subway under the ramilroad
tracks has no force and effect unless the pedestrian \footbxfidge\
across Brush Creek is maintained. This is so even though the
pedestrian footbridge did not exist when the Apfil‘lé Ordé:'was
issued. The Township alleges that the pedestrian bridge is on
Conrail ‘s property, but the record is not clear on this point,
Conralil ﬁdtness Cantwell testified th&t‘Conrail does not have
maps or surveys indicating where the railroad :ight—ofawxy is
located in relationship to the pedestrian bridge. Tr. 46-47.
While this 5nfc£mation would be helpful, it is not dispositive.
T+ is doubtful that the Township would object to Conrail
repairing or replacing the bridge if it is located on Township
property. |

The footbridge was created from the vehicular bridge
scross Brush Creek as a result of the improvement directed by the
public Service Commission. The Penngylvania Railroad built the
vehicular bridge in about 1888 and converted it to the pedsstrian
bridge in 1939. The pennsylvania Railroad and Conrail have
maintained the pedestrian bridge since 1339. Conrail closed and
barricaded the footbridge. Conreil benefits ftom the pedestrian

pridge becauge it is connected to the pedestrian tunnel.
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Togother, the bridge and tunnel provide pedestrian transit under
ite tracke. As the bridge in question does not carry vehlcular
traffic, PennDOT derives no benefit from it.
gesed upon this record, to give full force and effect
to the April 14 oOrxder of the Public Service Cauunisaioﬁ, it is
necessary to direct Conrail, at its soles cost and eoxpense, to
maintain the pedestrian bridge. Conrail will be directed to
petform an in depth inspection of the substructure and
superstructure of the pedestrian bridge" to determine if the
gubstructurxe can ca.rry the load of a new deck and to a,ubmit plans
for the rehabilitation or replac‘emént of the footbridge,
depending on the results of the inmspection. |
Oowing to the condition of the footbridge, it must
romain closed until Conrail submits the regults of its inspection
to the Commigsion. Conrail will be directed, however, te xepalr
the concrete steps of the pedestrian tunnel and the lights in the

tunnel .

Conclusions of Law
1. The Commission has jurisdiction over thé parties
te and the subject matter of this proceeding.
2. the Commigsion has the authority tc:f enforce the
April 14, 1836 Order of the DrYublic Service Commission at
Complaint Docket No. 7238, 15 P.5.C. 48 (1336). |
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3. The Commission can interpret and censt}:ue the
orders of the Public Service Commission, ites predecessor.
4. Without maintenance of the pedeéestrian bridge, the
Apxil 14, 1936 Order of the pPublic Sexvice Commission at
Complaint Docket No. 7238, 15 P.S.C. 48, has no force and effect.
5. Conrail benefite from the pedsstrian bridge and

should maintain it at its sole coat and expense.

THEREPORE )

IT IS ORDERBDt

1. That the Complaint of North Huntingdon Township
against Consgolidated Rail Corporation, ;P‘annsyl,vanié Department of
Transportation and Westmoreland County at Docket No. C-93013746
ie sustained.
| 2.  That Consolidated Rail Corporation, at its sole
cost and expensae, furnish all materials and do all work necessary
“to walintain the pedestrian bridge across Brush Cresk in the
village of Larimer, North Huntingdon Township.

3. That Consolidated i{a‘zil Corporation, at ité sole
cost and .éxpense, furnish all materials and do all work necessary
to :t:épair the concrete steps of the pedestrian tunnel and the
lights in the tunnel, and that the repairs be c¢ompleted within

six months from entry of the Commigsion’s Order.

33



4. That Consolidated Rail Corporation, at ite sole
cost and expense, conduct an in depth inspection of the
superstructure and the substructure of the pedestrian bridge.

5.  That Consclidated Rail Corporation, at its sole
cost and expense, within six months f£rom entry kof the
Commission’s Oxdér, submit to the Commission and all interested
parties the resultas of the inspection referred to in paragraph
four of this Order, along with plans and cost estimates for the
rehabilitation or replacement of the footbridge, depending on the
results of the inspection.

6. That further hearing be held upon receipt of the

results of the study and the plane and cost estimates referred to

Sy

LARRY GESOFF
Administrative Law Judge

in'pazagrayh five of this Order.

Date: U] 7
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PROCEDURAL HISTORY

On June 11, 2003, Harmar Township (“Township”) filed a formal complaint with
the Public Utility Commission (“Commission”) against Norfolk Southern Railway
Company (“Norfolk™) requesting that the Commssion order Norfolk 10 take
responsibility for the maintenance of a crossing (“Guys Run Road Crossing”) as per the
1930 report and order of the Public Service Commission of Pennsylvania, Application
Doc. No. 21878-1930 (*Order”). A field investigation and conference» was held at the
site where the Guys Run Road Crossing crosses the tracks of Norfolk in the Township on
August 21, 2003. On January 29, 2004, a heéu‘ing _b“.efore the Honoréble John H. Corbett,
Jr. was held to receive testimony and exhibits for the purpose of determining the

~Commission’s jurisdiction and assignment of future maintenance responsibilities.




SUMMARY OF ARGUMENT

The Public Service Commission had subject matter jurisdiction to order the
alteration of the Guys Run Road Crossing from a “vehicular and pedestrian” crossing fo a
“pedestrian” crossing, as Guys Run Road was a “public highway” that crossed the tracks
of the Pennsylvania Railroad Company (“Pennsylvania Railroad™), pursuant to Article
i, § 5, and Asticle V, § 12 of the Public Service Company Law (the ;‘Act”} of July 26,
1913, P. L. 1374, as amended (a full copy of which is a.‘ftachéd hereto as Exhibit “A”).
The Public Service Commission Order requiring Pennsvlvania Railroad to perpetually
matntain the Guys Run Road Crossing as a condition to its approval was also a pfc.’pe‘r
exercise of authority as it was based on the safety and convenience of the public after an
investigation pursuant to Article V, §§ 12, and 19 of the Act.

The Commission retains sUbject matter jurisdiction to enforce the Order in this
proceeding pursuant to Section 2702 of the Public Uﬁlity Code (the “Code”), 66
Pa.CS.A. § 101 etseq, 66 Pa.C.S.A. § 2702, s’%‘nc’e' Guys Run Road is a “highway” as
d'eﬁned by Section 102 of the Code, 66 Pa.C.S.A. § 102, Irrespective of the volume and
classification of vehicles that utilize the crossing, there are various reasons why it is a
“highway"” under Section 2702 of the Code.

As the 1930 Docket indicates, the xel’ief sought from Pennsylvania Railroad was
not the same as the relief it was granted by the Public Service Commission. The subject
crossing was not abolished by the Public Service Commission as requested, it was
altered. The abo]ishment of a crossing necessarily requires the vacation of the “highway”
portion of the road at the crossing. The alteration of a crossing does not. Moreover, the

Public Service Commission refers to the disputed portion of Guys Run Road in the future



tense as ’a township highway in the same instrument that ordered its alteration expressing
its intent to retain jurisdiction.  Also, the public’s right in a highway can only be taken
away by the Commonwealth, or agency so delegated. The only two bodies capéble of
vacating the disputed portion of Guys Run Road are the Commission and the ’fownship, '
neither of which have done so. Notwithstanding its legal classiﬁcétion, there is frequent
~ bicycle use at the crossing, especially by the children of the Township as the Guys Run
Road Crossing is the only safe access to the Allegheny River in the area.

As the Order indicates, the approval of the Public Service Commission in granting
Pennsylvania Railroad sts Certificate of Public Convenience was conditioned upon
* continued maintenance, and having failed that condition the approval of the alteration is
without effect.

The Guys Run Road Crossing is also ’within the jurisdiction of the Commission
under Section 2702 because it is so interrelated to the crossing at Wenze! Drive that they
must be viewed as one crossing. The two crossings serve as the only means of ingress
énd» egress‘ for the public in the area, and each has its own defined purpose: one is
vehicular only, the other is pedestrian only. And, assuming arguendo, that it was not a-
“highway" within the meaning of Section 2702 afier 1930, it would have became one kby
presc'ription over the past 70 years.

Notwithstanding the issue of jurisdiction under Section 2702 and the
enﬁ)‘rdeabiiity of the Order, with the broad powers granted to the Commission under
Section 1501 of the Code, 66 Pa.C.S.A. § 1501, to require utilities to maintain safe
service and facilities for the public, the Commission could require Norfolk to maintain

the Guys Run Road Crossing,




Additionally, the Commission can enforce the Order based on its general powers

to carry out the full intent of the Code. 66 Pa.C.8.A §§ 103, 501, 502, 503.




ARGUMENT
L THE PENNSYLVANIA PUBLIC UTILITY COMMISSION HAS SUBJECT
 MATTER JURISDICTION OVER THE SUBJECT CROSSING
PURSUANT TO 66 Pa.C.S.A. § 2702.
A, THE COMMISSION HAS SUBJECT MATTER JURISDICTION
~ OVER THE CROSSING PURSUANT TO 66 Pa.C.S.A. § 2702
BECAUSE THE PUBLIC SERVICE COMMISSION NEVER
ABOLISHED THE SUBJECT CROSSING, THE SUBJECT ROAD
WAS NEVER YACATED, AND THE ROAD IS STILL USED AS A
HIGHWAY.
Relying on County of Bucks v. Pennsylvania Public Utility Commission, 684 A.2d
678 (Pa.Cmwlth. 1996), Norfolk alleges that the Commission has no jurisdiction to
enforce the Order because the Guys Run Road Crossing was “fbxmally abolished” by the
Pennsylvama Railroad and therefore any assignment of maintenance for the remaining
pedestrian portion of the crossing to the railroad is without effect. While this is a
convenient interpretation to circurnvent its responsibility to provide a safe passageway
for ’thé public over its rail line, it is also an erroneous one for several reasons.
To begin with, a brief review of the 1930 docket clearly illustrates that the Guys
Run Road Crossing was never formally abolished.  As Pennsylvania Railroad’s
December 14, 1929 Petition to the Public Service Commission (“Petition”) indicates, it
“may well have been the infention of Pennsylvania Railroad to abandon the Guys Run
Road Crossing:
In the raatter of the application of the Pennsylvania Railroad Company for
a certificate of public convenience evidencing the Commission’s approval
of the abandonment of public vehicular crossing immediately west of
Marmarville Passenger Station, Harmar Township, Allegheny County, and
continued maintenance at that point of a four foot pedestrian crossing;
evidencing the Commission’s approval of the abandonment and closing of

existing vehicular and pedestrian crossing approximately 850 east of
Harmarville Passenger Station and the construction of a new vehicular and




pedestrian_crossing approximately 250 feet westwardly from the present
crossing and evidencing the Commission’s approval of the dedication of
an approximate 33 foot strip of property to Harmar Township, Allegheny
County, on which Petitioner is to construct a 20 foot roadway of
granulated slag.

L2332 ]

The petition of The Pennsylvania Railroad Company respectfuily ,
represents:

ARk

3. That said line of railroad crosses at grade in said Borough a
public highway immediately west of Harmarville Passenger Station, . . .

4. That your petitioner proposes to abandon and close the
public_crossing immediately west of the Harmarville Passenger Station
identified as point “A” on the attached blueprint but proposes to maintain
at this point a four foot crossing to accommodate pedestrian travel ,

Wherefore, Your petitioner prays your Honorable Commission to
issue a certificate of public convenience evidencing its approval of the
abandonment of public  vehicular _crossing immediately west of
Harmarville Passenger Station, Harmar Township, Allegheny County, . .
and the construction of a new vehicular and pedestrian crossing
approximately 250 feet westwardly from the present crossing and
evidencing the Commission’s approval of the dedication of an
approximately 33 foot strip of property to Harmar Township, Allegheny
County, on which petitioner is to construct a twenty foot roadway of
granulated slag.

Petition (emphasis added).

The first crossing mentioned in the Petition is the Guys Run Road Crossing, the
last crossing is the crossing that exists presently at the iﬁtersection of Norfolk’s railroad
and Wenzel Drive (“Wenzel Drive Crossing”) (Twp. Ex. 1; Tr. 11). While it may have
been Pennsylvania Railr’oéd’s intention to abolish the Guys Run Road Crossing; that was
not the relief that it was accorded by the Public Service Commission, as demonstrated in
its September 23, 1930, Certificate of Public Convenience (“Cerﬁﬁcate”); which states as

ﬁ)ﬁéws:




In the matter of the application of the Pennsylvania Railroad Company,
under Section 5, Article 111, and Sections 12, 18 and 19, Axticle V, of the
Public Service Company Law, for the approval of the alteration of an
existing crossing at grade from a vehicular to a pedestrian crossing, at
point where tracks of said railroad company cross a township highway in
Harmar Township, Allegheny County, Pennsylvania, immediately west of
Harmarville Passenger Station, said railroad company; and, also for the
abolition_of another crossing, at grade, where township highway crosses
tracks of the said railroad company, approximately eight hundred and fifty =~
(850) feet east of Harmarville Passenger Station; and, also for the
construction of crossing, at grade, at point where new connecting highway
will cross tracks of the said railroad company and the fracks of the
Allegheny Valley Street Railway Company, approximately six hundred
feet east of Harmarville Station.

Certificate (emphasis added).

| The Public Service Commission did not approve the Petition as submitted. The
Petition requested to abandon and close two separate‘public crossings used for vehicular
aﬁci pedestrian traffic. The Public Service Commission approved the abolition of the

public crossing used for vehicular and pedestrian traffic 850 feet east of the Harmarville

Passenger Station. The Public Service Comumussion did not approve the “abandonment” .

of the Guys Run Road Crossing, it approved for its “alteration’, citing to Article 111, § 5,
and Article V, § 12, 18 and 19 of the Act as its enabling statutory authority. The relevant
sections of Article 111, Section 5, and A:ticlc v, S&cti’on 12 of the Act are stated as
follows:

Section 5. Upon the approval of the commission, evidenced by its
Certificate of Public Couvenience first had and obtained, and not
otherwise, it shall be lawful for any railroad corporation or street railway
corporation to construct its tracks or other facilities across the tracks or
other facilities of any other railroad corporation or street railway
corporation,_or across any_public highway, at grade, or above or below
grade; or for any public highway to be constructed across the tracks or
other facilities of any railroad corporation or street railway corporation at
grade, or above or below grade; or for any public service company to
construct any of its facilities across the facilitics of any other public
service company at the same or different levels. And it shall be lawful,




upon like approval first had and obtained, and not otherwise, for any
public service company to_alter, relocate, remove, or abolish any such

mssmg

Article 111, Sectiﬁn 5 (emphasis added).

Section 12.  Except in case in which grade crossings are in process of
abolition at the time of the passage of this act, under agreement or contract
with a municipality, as set forth in the proviso of section five of article
three of thus act, the commission shall have exclusive power to determine,
order and prescribe, in accordance with plans and specifications to be
approved by it,_the just and reasonable manner, including the particular
point of crossing, in which the tracks or other facilities of any public
service company may be constructed across the tracks or other facilities of
any other public service company at grade, or above or below grade, or at
the same or different levels; or in which the tracks or other facilities of any
railroad corporation or street railway corporation may be constructed
across the tracks or other facilities of any other railroad corporation or
street railway corporation, or across any public highway, at grade, or
above or below grade; or in which any public highway may be constructed
across the tracks or other facilities of any other railroad corporation or
street railway corporation at grade, or above or below grade; and to
determine, order and prescribe the terms and conditions of installation and
operation, maintenance and protection, of all such crossings which may
‘now or hereinafter be constructed, including the stationing of watchmen
thereat, or the installation and regulation of lights, block or other system of
signaling, safety appliances, devices, or such other means or
instrumentalities as may to the commission appear reasonable and
necessary, - _to the end, intent, and purpose that accidents may be
prevented and the safety of the public promoted. No such crossing shall
be constructed without the approval of the commission, evidenced by its
“Certificate of Public Convenience,” as provided in section five article

three of this act; but in no case shall the approval or consent of any court,
board, or other commission or officer, of any municipality, be necessary
therefor. It shall be proper, however, for the commission, by general rule
or order, whenever the same can be properly regulated by suitable general
rule, to prescribe the terms and conditions under which such crossing may
be constructed, operated, maintained, or protected, without the particular
approval of the commission.

The commission shall also have exclusive power, upon its own motion or
upon complaint and after hearing as hereinafier provided (of which all the
parties in interest, including the owners of adjacent property, shall have
due notice), to order any crossing aforesaid, not existing or hereafter
constructed at grade, or at the same or different levels, to be relocated or
altered. or to be abolished, according to plans an speciﬁcations to be




approved, and upon just and reasonable terms and condmons to_be
prescribed, by the commission.

In determining the plans and specifications for any crossing herein
mentioned, the commission may lay out, establish, and open such new
public highways as, in its opinion, may be necessary to connect said
crossing with any existing highways or to make said crossing more
available to public use; and may abandon or vacate such highways or
portions_of highways as, in the opinion of the commission, may be
rendered unnecessary for public use by the construction, relocat:on‘ or
abandonment of any said crossings..

Before the commission shall make any final order relative to the
construction, relocation, alteration, or abolition of any crossing involving
any public highway or street, an effort shall be made by the commission to
reach an agreement with the proper officials of the municipal corporations
concerned, determining the plans and specifications governing such
crossings. ...

Atticle V, Section 12.

These sections gave the Public Service Commisﬁion exclusive jurisdiction over
the regulation and elimination of railroad grade crossings i'nteréecting with a public
highway, and hence proceedings for eliminating such crossings were required to be
inszituied' before the Public Sefvice Commission. Bartron v. Northampton County, 19
Azd 263 (1941). As’admitted by Pennsylvania Railroad in its Petition, and evidenced by
ﬁm Certificate, Pennsylvania Ratlroad’s tracks crossed a township highway, Guys Run
Road, and as such, the Public Service Commission had the requisite jurisdiction in 1930
| to order the altering of the Guys Run Road Crossing. This is also the same reason 'why
 the Commission retains exclusive jurisdiction over the Guys Run Rqad; Crossing. The
enabling statutory authority for Public Service Commission juﬁsd’icﬁon in Article III,
’Section 5, and Article V, Section 12 of the Act is now embodied in Section 2702 of the

Code, 66 Pa.C.S.A. § 2702.

10




The Commission has exclusive jurisdiction over public rail-highway crossings in
the Commonwealth. 66 Pa.C.S.A. § 2702; Pittsburgh Railways Co. v. Pennsylvania

Public Utility Commission, 182 A.2d 80 (Pa.Super. 1962) (the Commission's jurisdiction

over railroad-highway crossings is not unlimited, but when it attaches, it is exclusive),

That jurisdiction has been extended to the approaches of a crossing by case law.

Department of Transportation v. Pennsylvania Public Utility Commission, 440 A.2d 657

(Pa.Cmwlth. 1982). The Commission has the exclusive authority to order the

construction, reconstruction, alteration, repair, protection or abolition of rail-highway
crossings, as well as the exclusive authority to determine and order which parties should
perform such work at the crossings and which parties shall maintain the crossings in the
fuiure, all to effectuate the prevention of accidents and to promote the safety of the
p\ibhc. 66 Pa.C.S.A. § 2702; SEPTA V. Pennsylvania Public Utility Commission, 592
Al2d 797 (Pa.Cmwlth. 1991). The Commission is also empowered to order the abolition
~ of crossings upon such reasonable terms and conditions as it prescribes. 66 Pa.C.S.A. §
2702(c).

Additionally, the Commission has the exclusive authority to assess the costs of
any work ordered pérfonned upon the parties to this proceeding in such proper
proportions as it may deicrminc. 66 Pa.C.S.A. § 2704(a). The Commission also

determines what partiyes are concerned within the meaning of 2702 and 2704 of the Code.

County of Chester v. Pennsylvania Pu,b?ic Utility Commission, 408 A.2d 552 (Pa.Cmwlth.

1979). In apportioning costs in rail-highway crossing cases, the Commission is not
linsited to any fixed rule but takes all relevant factors into consideration, the only

requirement being that its order is just and reasonable. East Rockhill Township v.

11



Pennsylvania Public Utility Comntission, 540 A.2d 600 (Pa.Cmwlth. 1988); Municipality
of Monroeville v. Pennsylvania Public Utility Commission, 600 A.2d 655 (Pa.Cmwith.
: 1991); Greene Twp. v. Pennsylvania Public Utility Commission, 658 A2d 615
© (Pa.Cmwith, 1995).

In the instant matter, under a Section 2702 analysis, the Commission's jurisdiction
is determined by whether the Guys Run Road Crossing constitutes a rail-highway
crossing within the Commission's jurisdiction. For a rail-highway crossing to b§ within
thé Commission's jurisdiction, the road or street involved must be a highway as defined
by Section 102 of the Code, 66 Pa.C.S.A. § 102. If a roéd or street is Open to the use of
the pubﬁc, as a matter of right, it is a highway as defined by Section 102 rcgardlesé of the
number of people wh§ use it, If a road or street is not open to the use of the public as a
matter of rig‘hi, it is not a highway as defined at Section 102. City of Bethlehem v.
Pennsylvania Public Utility Commission, 627 A.2d 244 (Pa.Cmwlth. 1993); Tm?m}zip of
Swatara v. Pennsylvania Public Utility Commission, 312 A.2d 8§09 (Pa.Cmwlth 1973);
Reading Company v. Pennsylvania Public Utility Commission, 333 A.2d 525 (Pa.
Cmwlth. 1975); Deiéware, Lackawanna and Western Rail?vay C’ompdny v. Shuman, ilS
A.2d 161 (Pa. 1955); SEPTA v. Pennsylvania Public Utility Commission, 505 A.2d 1046
(Pa.Cmwlth. 1986).

[t is clear from the Petition and Certificate that Guys Run »Road was & highway
within the meaning of Article 1], Section 5, and Article V, Section V}Z of the Act, and
despite Norfolk‘s contrary contention, it is still a highway under Section 2702 of the
Code since ihe Guys Run Road Crossing was never formally abolished by the Public

Service Commission. In Lacy v. East Broad Top R. & Coal Co., 77 A.2d 706 (Pa.Super.




1951}, the Superior Court addressed the law in Pennsylvania concerning abandonment as
follows::

The consent of the Commonwealth may be evidenced by an Act of the
General Assembly, or by an official authorized by 1t to act on its and the
State's behalf. The legislature’s supervisory power in respect of railroads
has been committed and delegated to the Public Utility Commission which
i{s 'an administrative arm of the Legislature’, whose members are 'deputies
of the General Assembly to perform legislative work’, It is the
representative of the legislature to the extent of its statutory powers. The
Public Utility Law of May 28, 1937, P.L. 1053, § 202, as amended, 66
P.S. § 1122, authorxzes it to grant a certificate of public convenience: 'For
any public utility to dissolve, or to abandon or surrender, in whole or in
part, any service, right, power, franchise, or privilege'. The Commission is
thereby abundantly empowered, on behalf of the Commonwealth, to
consent 1o an abandonment, whether of service or of essential rights and
privileges, and except for the legislature itself, is the only organ of
government which may grant the Commonwealth's consent. The
Commission's certificate of public convenience is the authontative token
of the formal consent of the Commonwealth to an abandonment or
surrender. e

Lacy A.2d at 708-709 (citations omitted) (emphasis in original.).

The issue in Lacy concerned the abandonment of a railroad right of way.
Nevertheless, it is submitted that the ratic)nalc; for the holding of the case is much broader
and encompasses the principal that the abandonment or abolishment of any kind cannot
occur without the consent of the Commonwealth. The mechanism for granting this
consent is through the certificate of public convenience procedure. Lacy; see also 4. D.
Graham & Co. v. Pennsylvania Turnpike Commission, 33 A.2d 22 (Pa. 1943), CSX
Transp., Inc. v. Pennsylvania Public Utility Com'n, 558 A.2d 902 (Pa.Crawith. 1989).

Since the Guys Run Road Crossing was not abandoned or abolished by the Public
Semce Commission, it remains a township road. Further evidence of the Public Service
Commission’s intention to leave Guys Run Road a Township road for purposes of

retaining jurisdiction is found in the Order as follows:
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In re: Application of the Pennsylvania Railroad Company, for the approval
of the alteration of an existing crossing, at grade, from a vehicular to a
pedestrian crossing, at point where tracks of said railroad company cross a
- township highway in Harmar Township, Allegheny County, Pennsylvania,
immediately west of Harmarville Passenger Station, said railroad
company; and, also for the abolition of another crossing, at grade, where
township highway crosses tracks of the said railroad company,
approximately eight hundred and fifty (850) feet east of Harmarville
Passenger Station. . . ,

The tracks and right-of-way of the Pennsylvania Railroad Company cross
at grade in the vicinity of its Harmarville Passenger Station in Harmar
Township, Allegheny County, two township highways connecting with
State Highway Route 70, locally known as Freeport Road. The street
ratlway tracks of the Allegheny Valley Street Railway Company parallels
said State Highway Route 70 on the east side. The first crossing is
immediately west of Harmarville Passenger Station, and the second

~ township crossing is approximately eight hundred and fifty (850) feet east

of said station.. . . It is proposed by this proceeding to alter or change first

grade crossing west of Harmarville Station from a vehicular and
pedestrian crossing to a four foot pedestrian crossing at grade, and to

abolish the second crossing about eight hundred and fifty (850) feet cast of

the Harmarville Passenger Station. Under the plan submitted, a new

connecting township highway (Wenzel Drive) is to be constructed from

the township road west of the station (Guys Run Road) to the Lownshxp

road eight hundred and fifty (850) feet east of the Station. .

ok o , '
Now, to-wit, September 23, 1930, IT IS ORDERED: That the
following highways be, and the same are hereby laid out and established
and opened:

(a) A new highway beginning at a point in_the township
highway extending_across the tracks of The Pennsylvania Railroad
Company west of its station approximately 180 feet southeast of said
crossing, and extending thence in a general northeasterly direction for a
distance of approximately 900 feet to a junction with a township highway
extending northwesterly to the crossing to be abolished; alignment, width
and grade to be as shown on the approved plan.

Rk Ek ’

IT IS FURTHER ORDERED: That effective upon the completion
of new highways and new grade crossing that portion of the township
highway approximately eight hundred and fifty feet east of Harmarville
Station between the property line of the Allegheny Valley Street Railway
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Compaxw on the north side of its track and the southerly propeﬁ.y line of
the Pennsylvania Railroad Company be, and is hereby vacated;

IT 1S FURTHER ORDERED: That a certificate of public
convenience issue evidencing the Commission's approval of this
application as above determined.

Order (emphasis added).
- Of particular importance in the Order, is that the Public Service Commission
refers to Guys Run Road still being a township highway afier the alteration, and
specifically, that portion of Guys Run Road extending from Freeport Road to the
Allegheny River where it intersects with the new township highway, Wenzel Drive. See
(Twp. Ex. 1). Moreover, of the crossing that was formally abolished, the portion of the
township highway in between the rail lines was expressly vacated, therefore ceasing to be
a part of the Township road system or a highway under the Act. If it was the intention of
the Public Service Commission to do the same when it altered the Guys Run Road
Crossing the Public Service Commission could have similarly vacated that portion of
Guys Run Road.
This propusition was stated by the Superior Court in City of Erie v. Public Service
Commission, 74 Pa.Super. 265 (Pa.Super. 1920), as follows:
Section 12 of article V, defines with great detail the powsers to be
exercised by the commission in regard to grade crossings. . .The
jurisdiction given is exclusive. It was evidently the intention of the
legislature that the whole subject of grade crossings be put under the
control of the commission.. . . . Necessarily when crossings are abolished,
the part of the street which crosses the railroad tracks can no longer be part
of a thoroughfare. . . Three words are used in the act, "relocate," or “alter,”
or "abolish." We must presume that each of these words has some
distinctive meaning, They are plainly distinguishable. The commission has
power to "relocate” a grade crossing by closing it and providing another in

its stead somewhere else. It has a right to "alter" it, that is to change it
from a grade crossing to one overhead or underground, or it can "abolish"
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it, that is do away with it entirely. The last word is clear, and means that
the crossing is to be eliminated.

We are then met with the argument that the act provides such
crossings are to be relocated or altered, or abolished according to the plans
and specifications to be approved and upon just and reasonable terms to be
prescribed by the commission, and that the employment of the words,
"according to plans and specifications” bound the commission to such acts
as required plans and specifications to accomplish. We can see nothing in.
this arpument. The words are not used to limit the powers of the
commission but in amplification of them. In other words the commission
cannot only order the relocation, alteration, or abolition of grade crossings
but they have also control of the methods to be employed in so doing and
all the details involved in the work must be approved by them.

City of Erie at 268, 269 (emphasis added).

Norfalk’s assertion that the Guys Run Road Crossing was abolished is incorrect."
The Certificate uximistakably states that “this certificate is‘issned evidencing its approval
of the said application as set forth in said report and order”, not as set forih in the
~application itself, The Public Service Commission specifically changed ’the terminology
used by Pennsylvania Railroad. Pennsylvania Railroad sought to “‘abandén“ two
crossings, the Public Service Commission approved the “alteration” of one and the
“abolition” of the other. The term “alteration” does not have the same legal connotations
as the terms “abandon” or “abolition”. The term alteration means the reconstruction of an
existing crossing. See City of Philadelphia v. Pennsylvania Public Utility Commission,
458 A.2d 1026 (Pa.Cmwlth. 1983) (city filed applications for Commission approval of
the alteration and reconstruction of the street-railroad crossings, citing as their purpose
the necessity for improving the circulation of traﬂic); Petition of Allegheny County, 76
A2d 184 (Pa. 1950); Department of Highways v. Pennsylvania Public Unlity
Commission, 138 A.2d 143 (Pa.Super 1958); Schuylkill County v. Pennsylvania Public

Service Commission, 77 Pa.Super 504 (Pa.Super. 1921).
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As provided in the Petition, Certificate and Order, Gﬁys Run Ri)a’d was a
townéhip highway in 1930, and at the very least, simce 1897 (Twp. Ex. 12). It bas long
been the law of Pennsylvania that a municipality cannot relinquish p.uBlic rights in
dedicated landWilhom legislative authority. In re OUsage Street, 90 Pa. 114 (Pa} 1879)(the
exclusive jurisdiction to open and vacate borough streets, even those once dedicated to |
public use, is in its councils); Murray v. A[!egheny, 136 F. 57 (3d Cir, Pa ‘1904);
Pittsburg v. Epping-Carpenter Co., 45 A. 129 (Pa. 1900); Summerhill v. Sherbine, 88 Pa.
Super. 419 (Pa.Super. 1926); I re Petition of Freeland, 66 Pa. D. & C.2d 179 (1974);
see generally White v. Twp of Upper St .Clair, 799 A.2d 188 (Pa.Cmwith.
2002)(dedicati:on of real property, like a contract, requires both offer and acceptance, in
whatever form 1t takes, dedication is irrevocébie). |

Section 2304 of the Second Class Township‘ Code, 53 P.‘S. § 65101 ei.seqy,.’
provides that the only way a township can renounce fhe public right in a dedicated street
is by a vacating ordinance. 53 P.S. § 67304. Section 2321 of‘the Second Class Township
Code further provides that “[a]ny crossing of a railroad by a road or any vacation of any
road crossing a railroad shall be made only under the jurisdiction of the Pennsylvania
Public Utility Commission.” 53 P.S. § 67321. The Township never vacated Guysy Run
Road, and as per Lacy, A. D. Graham and CSX Transp., supra, neither the Public Service
Commission nor the Commission ever vacated Guy‘s Run Road (Tr. 37).

Therefore, Guys Run Road is still a highway under Section 2702 of the Code,
irrespective of its current condition, or whether cars, trucks or buses can access Wenzel
Drive from Guys Run Road. See Pirtsburgh v. Epping-Carpenter Co., 45 A, 129 (Pa.

1900) (when dedication and acceptance of public property is shown, no part is lost
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because it is not used through its entire width); Gailey v. Wilhnsbu}-g Real Estate & Trust
Co, 129 A. 445 (Pa. 1925) (public rights in property dedicated to the public use and
accepted cannot be lost by non-user); In re Warnock Street, 152 A.2d 789 (Pa. Super
1959); Twibill v. Lombard & S. S. P. R. Co., 3 Pa. Super. 487 (Pa.Super, 1897); In re
Altoona, 388 A.2d 313 (Pa. 1978) (dedication does not impose upon a municipality a
duty to maintain the roadway in perpetuity; rather, it requires Qrﬂy that municipality make
proper and conforming use of dedicated land for as long a period as its designated use
continues to serve the public interest); Commonwealth v. Moorhead, 12 A, 424 (Pa.
1888) (acceplance of a street or way by user is accordingly not affected by the failure of
the municipality to do any work to maintain or improve it).

In a factually similar case, the Commonwealth Court in Reading Co. w
Pennsylvania Public Utility Commission, 333 A.2d 525 (Pa.Cmwlth. 1975), held that a
1900 docket entry of ihe Court of Quarter Sessions declaring a road on an otherwise
pedestrian only bridge, a public road, was competent evidence from which the
Commission could find that the bridge was a public highway within the meaning of
Section 2702 of the Code, and that the failure of the township to maintain the bridge
denominated as a public highway did not constitute an abandonment thereof. The Court
stated the following with regard to the issue of abandonment:

In Pittsburgh v. Epping-Carpenter Co., 194 Pa. 318, 323, 45 A. 129, 131

(1900, the Supreme Court affirmed on the lower court opinion which

stated: '(i)n Pennsylvania a highway is the property of the people, not of a

particular district, but of the whole state, who, constituting as they do the

legitimate sovereign, may dispose of it by their representatives and of their

pleasure . . . [a] municipality may be charged with the care of a public

highway . . . but cannot dispose of it or relinquish the rights of the public

unless specifically authorized by the legislature so to do.' (Citations

omitted.) . . .We have searched in vain to find authority for Reading's
position. Decisional and statutory law on the subject of abandonment and
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vacation of the public use is voluminous, but nowhere have we found
support for the proposition that failure to maintain alone constitutes
abandonment.

Reading A.2d at 528 (emphasis in original).

The facts surrounding Guys Run Road are stronger than those in Reading. The
Township has continuously maintained the disputed portion of Guys Run Road (Tr. 22,
23, 38, 47, 48, 63, 70), the 1930 docket of the Public Service Commission demonstrates

that it was and is a public road, and even Pennsylvania Railroad’s own official

documentation categorizes is it as such, as shown in the record as follows: -

orp

POPOPOPOPO

> OrOPCPOY

Direct Examination of Georgene Kidzuz

Do you recognize this document?

I do.

And can you tell me what it is?

It’s a map of Wenzel Drive. It shows the pedestrian crossing.
Down in the right-hand corner, can you read that portion?. . .

Lease of property to Joseph H. Meyers, June 6, 1950.

Who is leasing the property to Joseph Meyers?

The Pennsylvania Railroad Company, Central Region.

How did you come across this document?

My father bought all of the rest of the railroad property that was
available, including that track, and he was, Meyers was still renting
it ..

What year was this?

June 6, 1950. ,
And there are two public roads listed on here. Would the public
road on the bottom right here, would this be currently what is
Wenzel Drive?

Yes itis.

And there is a public road right here; what would this be?

Guys Run Road.

There is 4 rail line here, the Conemaugh Division?

Right.

Is that the current rail line right now?

Yes it is.

And it says public road going all the way through the entire
portion?

Right.
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(Twp. Ex. 16; Tr. 101, 102).

Moreover, in addition to the regular pedestrian traffic at thé Guyé Run Road
Crossing, there is also constant vehicular/bicycle use. The mbst frequent
vehicular/bicycle use at the crossing is by the children of the ‘Township in order to access

‘the river and the residents of Wenzel Drive (Twp. Ex.1; Tr. 33, 34, 76, 77). Other
vehicles that have used the crossing have included motorcycles and three wheel all terrain
~ve’hicles (Tr. 24, 30, 50, 51, 71). This use of vehicles at the Guys Run Road Crossing is
not necessary to confer jurisdiction upon the Commission under Section 2702, however,
it does constitute another reason :"why the Comimission has jurisdiction.

In Consolidated Rail Cuig v. Pennsylvania Public Utility Commission, 463 A.2d
90 (Pa.Crwlth. 1983), the Commission had jurisdiction to approve the construction of a
crossing, at grade, over the tracks of Conrail for a bikeway because it was within the
statutory definition of a "highway" under 66 Pa.C.S.A. §§ 102, 2702(a). Similar to Guys

“ Run Road, the proposed bikeway in Conrail was four feet in width at the crossing of
Conrail's tracks and wider at other places. The pathway was also intended for pedestrians,
and vehicles wider than four feet were disallowed at the crossing.
In addition to arguing that the Commission lacked j‘urisdiction because a bikeway
was not a highway, Conrail also argued that the proposed bikeway was not "open to the 7
use of the public," as required by the Code's definition of a hjghway because it was
resmfct’ed to bicycles, tricycles, and pedestrian traffic. In refuting this argument, the
Court stated:

This contention fails because the word public refers to persons not to the

means by which persons get about. The unlimited public may use this

crossing so long as they pass on foot or in the vehicles for which its use is
intended. The Commonwealth's public highways are for the use of the
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whole péo;ﬂe, but the size, weight, length, width, and indeed, the kinds of

vehicles which may be used on particular highways are regulated by the

Commonwealth for the safety, convenience and pleasure of all.

Consolidated Rail Corp. A.2d at 92 (emphasis added).

The use of bicycles and other vehicles four feet or less in width at the Guys Run
~Road Crossing is completely in line with that of the proposed bikeway in Conrail. The
fact that other vehicles canmot access the crossing is immaterial in determining
}xirisdiction under 2702, since the crossing is open to the publ’ic. Predominantly
pedestrian t:afﬁc with intermittent bicycle use is sufficient o establish jurisdiction under
Section 2702. See Application of Danville Area School District, Docket No. A-00118478
(Order entered March 19, 2002) (order approving the construction of a proposed
pedestrian crossing, at grade, over a single track where some children may use bicycles).

| ~Any argument that Norfolk may make regarding the “four foot pedesﬁian |
crossing” langnag,e:/ in the Petition, Certificate, and Ordcr, barring the applicability of
Conrail, should not be given any credence. An order of the Commission does not have to
state “four foot pédestﬁan and bicycle crossing” for jurisdiction purposes under Section

2702. See Application of Danville (“Application of Danville Area School District &

Borough of Danville for approval of the construction of a pedestrian crossing at grade on
the tracks of SEDA-COG Joint Rail Authority, located in the Borough of Danville,
Moritaur County”) (emphasié added). Furthermore, Norfolk should be estopped from
arguing that the grade and stairs at the Guys Run Road Crossing preclude the
consideration of bicycles under a Scetion 2702 analysis. As the record indicates,
Norfolk’s maintenance at the Guys Run Road Crossing since 1930 is the reason why the

public has to carry their bicycles up 5 steps:
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Direct Examination of Georgene Kidzuz

I remember when you could come across Guys Run Road and walk
across the crossing, which was Guys Run Road, clear to the river.
I recall the time the railroad has a ballast and raised it, and as it got
higher, it was no longer able to up with cars and they moved the
crossing twice so far.

' So the railroad tracks were not always this height?

No.

(Twp. Ex. 8H; Tr. 100).

A.
Q.
Al

(Tr. 130).

Cross Examination of J ames Rcckncyi Norfolk

From time to time does the railroad add ballast to the tracks as a track
improvement process over time?

Yes they do. ’

During the *73, *74 years since the Commussion has entered an Order, the
last order that we know of concerning this crossing, would you expect that
this crossing would be built up over this time with ballast eroding?

Yes, 1 would say that would be a correct summation. ‘

The Cetificate that Norfolk so heavily relies on does not affect the Commission’s

jurisdiction over the Guys Run Road Crossing. The Public Service Commission had

junisdiction pursuant to Art, I, § 5 and Art V, § 12, and the Commission retains

jurisdiction under Section 2702 because Guys Run Road is a public road. Because Guys

Run Road was not officially abolished under the proceeding at Doc. No. 21878-1930, it is

proper for the Commission to enforce the Order now.

B.

THE COMMISSION HAS SUBJECT MATTER JURISDICTION
OVER THE CROSSING PURSUANT TO 66 Pa.CS.A. § 2702
BECAUSE THE PUBLIC SERVICE COMMISSION’S APPROVAL
OF THE ALTERATION OF THE CROSSING WAS
CONDITIONAL. '

Since the Public Service Commission’s jurisdiction over the present matter was

proper under Art, 1], § 5 and Art V, § 12 of the Act, and this exclusive jurisdiction is still
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®

retained by the Commission under Section 2702 of thc Code, it fonows that the
conditions of maintenance were proper in 1930, and are enforceable today. Once
jurisdiction attaches, it is exclusive, giving the Commission the exclusivev power to
dictate the conditions in or under which crossings shall be maintainéd, operated and

protected to effectuate the prevention of accidents and the promotion of public safety.

| Pittsburgh Railways Co. v. Pennsylvania Public Utility Commission, 182 A.2d 80

{Pa.Super. 1962).
In addition to granting juﬁsdiction, Art 'V, § 12 of the Act also prbvidcs the scope
of conditions that could be placed on railroads in crossing proceedings.

[Tlhe commission shall have exclusive power to determine, order and
prescribe, . . _the terms and conditions of installation and operation,

maintenance, and protection. of all such crossings which may now or
hereinafier be constructed, including the stationing of watchmen thereat,
or the installation and regulation of lights, block or other system of
signaling, safety appliances, devices, or such other means or
instrumentalitics as may to the commission appear reasonable and
necessary, - to the end, intent, and purpose that accidents mav be
prevented and the safety of the public promoted.. . .The commission shall
also have exclusive power, upon its own motion or upon complaint, and
after hearing as hereinafler provided (of which all the parties in interest,
including the owners of adjacent property, shall have due notice), to order
any crossing aforesaid, not existing or hereafter constructed at grade, or at
the same or different levels, to be relocated or altered, or to be abolished,

according to plans an specifications to be approved, and upon just and
reasonable terms and conditions to be prescribed, by the commission.. .

In prescribing the terms and conditions, upon which any such crossmg
may be constructed or relocated, or altered or abolished, and the
proportionate contributions to the expense thereof, including the damages
or compensation to the owners of adjacent property, as aforesaid, the
commission may, among other thmgs, take into consideration the relative
importance to the public of the services rendered by the public services
companies concerned, as well as the priority of location: ..

Article V, § 12 (emphasis added).

23




In making a determination of what was reasonable under the circumstances, the
Public Service Commission had to follow the strictures of Article V, § 19 of the Act,
provided as follows:

Section 19.  For the purpose of enabling the commission to make such
findings or determination it shall hold such hearings, which shall be
public, and subpoena and examine such wimesses, and compel the
production of and examine such books, papers, contracts, or other
documents, and make such inquires, physical examinations, valuations and
investigations as it may deem necessary or proper, in enabling it to reach a
determination. Due notice of every such hearing shall be given, and in
every case the commission shall make a finding or determination in
writing, stating whether or not its approval is given and, if given, shall
issue its certificate to be known as its Certificate of Public Convenience,
under its seal, and file among its records a duplicate of every such
certificate.

Arﬁcle Y, § 19 (emphasis added); see now 66 Pa.C.S.A. § 1103.

For conditions in an order to be reasonable in crossing cases, the Public Service
Commission had to abide by Article V, §§ 12 and 19, as does the Commission today
under Sections 1103 and 2702 of the Code, 66 PaC.S.A. §§ 1103, 2702. The
Commission's order must be éupported by findings of fact which arc based on evidence.
West Penn Railways Co. v. Pennsylvania Public Utility C’ommz‘m‘on, 4 A.2d 545
(Pa.Super. 1939). The evidence must be competent and relevant. Aizen v. Pennsylvania
Public Utility Commission, 60 A.2d 443 (PaSuper. 1948). In other words, the
Commission's action must be prediéated upon facts contained in the record. Erie Lighting
Co. v. Pennsylvania Public Utility Commission, 198 A. 901 (Pa.Super. 1938). An order
concerning a crossing is prima facie reasonable. Buffalo & Lake Erie Traction Co. v.
Public Service Commission, 67 Pa.Super. 581 (Pa.Super. 1917). |

If the Commission has exc]iusive power to prescribe how a crossing shall be

constructed, it can direct the details of the construction. Department of Highways v.
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Pennsvlvania Public Utility Commission, 182 A.2d 267 (Pa.Super. 1962); see generally
Jennings v, Pennsylvania Public Utility Commission, 14 A.2d 882 (Pa.Super. 1940) (in
granting a certificate permitting the abandonment of a location the Commission has the
pciwer to attach reasonable conditions to its consent if the record permits). In imposing
conditions, the Commission is not limited to just matters of service, but also has the
power to impose conditions in the interest of public safety. Pennsylvania Dept. of
Highways v. Pennsylvania Public Utility Commissien, 98 A.2d 199 (Pa.Super. 1953).

The plain import of the provisions authorizing the Commission to impose
conditions is to give authority to the Commission to impose conditions which will
properly safeguard, under the particular circumstances, the public interest as to safety.
The only limitation is that the conditions imposed must be just and reasonable. West Penn
Railways Co. v. Pennsylvania Public Utility Commission, 15 A.2d 539 (Pa.Super. 1940).

As the Certificate indicates, the Public Service Commission properly followed the
requisite procedures, therefore the accompanying conditions contained in the Order are
prima facie reasonable and enforceable. The conditional approval of the Public Service
Commission and the relevant conditions in the Order are as follows:

The Department of Highways; Township Supervisors of Harmar

Township, and the Allegheny Valley Street Railway Company have

approved the proposed improvement. The Pennsylvania Railroad

Company will bear all expenses i connection with the entire

improvement, and after construction the Allegheny Valley Street Railway

Company will maintain the new highway crossing over its tracks; The

Pennsylvania Railroad Company maintain crossings over its tracks, and

the Township of Harmar will maintain the new connecting highways.

The Commission from consideration of the record finds and
determines that the approval of the application in accordance with plan

dated January 4, 1929, identified as Exhibit 3 at hearing of May 15, 1930,

as modified with respect to lowering the tracks of Allegheny Valley Street
Railway Company; the elevation of the concrete paving; State Highway -
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Route 70, and agreement of parties, and the issuance of a certificate of
public convenience in evidence thereof, subject to the following
conditions is necessary and proper for the service, accommodation and
convenience of the public:
ok k%

THIRD: That the crossing immediately west of Harmarville
Passenger Station altered and changed from vehicular fo pedestrian
crossing shall be planked or paved for a width of four feet.

* %k %

SEVENTH: That all costs and expenses in connection with the
entire improvement shall be bomne with and paid for by The Pennsylvania
Railroad Company and the maintenance of the new crossing over tracks at
Allegheny Valley Street Railway Company shall be borne and paid for by
said company, and the maintenance of the new crossing of the tracks of
the Pennsylvania Railroad Company as well as pedestrian crossing shall
be borne by The Pennsylvania Railroad Company and the maintenance of
the new connecting highway shall be borme and paid for the by the
Township of Harmar. SRS

Order (e;mphasis added);

The explanatory paragraph on page 2 of the Order expressly states that the Public
Service Commission’s approval was conditional.,See’generally Andrews v. Public Service
Commission, 88 Pa.Super. 306 (Pa.Super. 1926) (Public Service Cozhmissmn could

’ccnditionally grant certificate of approval to public service company applying for
certificate of public convenience). The Order approved of the “a!tcratiOn;’ of the crossing
subject to the ful‘iowing two conditions: (1) that Pennsylvania Railroad pay all costs
associated with the alteration, and (2) maintain the crossing once the alteration was
completed. At the onset, I’cﬁnéy]va:zi.a Railroad complied with the maintenance
conditions, as did its successor in interest, Conrail (Tr. 13, 23, 39, 40, 43, 44, 104).
However, this ongoing ob‘l‘igation has not been fulfilled by Norfolk, and as such, the
current state of the Guys Run Road Crossing has placed the safety of the public in peril

(Tr. 24, 25, 96, 78, 79).
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Notwithstanding that the Guys Run Road is still a public highway for purposes of
~Section 2702, even after it was altered, it is also a public highway under the jurisdiction
of the Commission because the Cem’ﬁcaie was conditional. The approval ‘of the
alteration of the Guys Run Road Crossing from a “vehicle and pedestrian crossing to a
four foot pedestrian crossing at-grade” was sixbject to the condition that Pennsylvania
Railroad waﬁld continually maintain the subject crossing. Having failed this condition,
the Public Service Commiésion’s approval of the alteration is without effect and the
subject crossing is still a vehicular and pedestrian crossing.

C. THE COMMISSION HAS SUBJECT MATTER JURISDICTION

OVER THE CROSSING PURSUANT TO 66 Pa.CS.A. § 2702
BECAUSE ALL OF THE CROSSINGS IN THE AREA ARE
INTERRELATED.

The powers of the Commission are plenary with regard to the crossing Qf railroad
tracks of highways. Department of Highways v. Permsylvama Public Utility Commission,
182 A.2d 267 (Pa.Super. 1962). The Commission exercises the police power of the
Commonwealth in regulating such crossings. th‘ladelphz‘a Suburban Water Co. v.
Pennsylvania Public Utility Commission, 78 A.2d 46 (Pa.Super. 1951); Erie R. Co. v.
Pennsylvania Public Service Commission, 114 A. 357 (Pa. 1921). As such, the
Commission has been given the exclusive power to determine and prescribe the manner
and conditions in or under which grade crossings shall be maintained, operated, and
protected to effectuate the prevention of accidents and the promotion of the saf‘éty of the
pub‘lic, City of Erie v. Public Service Commission of Pennsylvania, 176 A‘. 530 {P&Super.
1935). | |

1t is the duﬁy of a railroad company to seek, and the Commission to grant, the

 elimination of those services and facilities that are no longer needed or used by the public -
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to any substantial extent. Reading Co. v. Pennsylvania Public Utility Commission, 159
A.2d 61 (Pa.Super. 1960). However, the Commission has discretion to determiné whether
a service should be abandoned. See generally Sherwood v. Pennsvivania Public Utility
Commission, 109 A2d 220 (Pa.Super. 1954). The Commission should make its
determination by viewing the entire system of the railroad as a unit, See generally
Commuters' Committee v. Pennsylvania Pz)blic Utility Commission, 88 A.2d 420
{Pa Super. 1952); Borough of West Conshohocken v. Pennsylvania Public Ulility
Commission, 5 A2d 590, 593 (Pa.Super. 1939) {(order of improvement viewed as
‘integrated),‘ )
| As previously mentioned, ‘the Public Service Commission did not grant

Pennsylvania Railroad’s Petition as submitted. The Petition sought the abandonment of
the Guys Run Road Crossing and the approval of a new “vehicular and pedestrian™
crossing, the latter crossing being the Wenzel Drive Crossing. The ensuing Certificate
approved the alteration of the Guys Run Road Crossing to a pedestrian crossing and also
approved the construction of the Wenzel Drive Crossing, but made no mention of it being
used for pedestrian purposes. The Certificate goes on to state that:

The Public Service Commission of the Commonweaith of Pennsylvania

hereby certifies that after an investigation and’or hearing had on the above

entitled application, it has, by its report and order made and entered, a

copy of which is hereto attached and made a part hereof, found and

determined that the granting of said application is necessary and proper for

the service, accommodation, convenience and safety of the public, and this

certificate is issued evidencing its approval of the said application as set
forth in said report and order.

Certificate (emphasis added).
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Likewise, the Order also fails to mention anythuing about a pedestrian crossing at
Wenzel Drive. Other than the approval of its construction, the Order only provides the
following with regard to the Wenzel Drive Crossing:

‘That the new grade crossings over tracks are the Allegheny Valley Street

Railway Company and the Pennsylvania Railroad Company shall be

planked solid or paved between rails for a distance of 18 inches outside of

each rail for width of twenty-eight feet measured at right angles to the

center line of the highway.

Order, First Ordering Paragraph.

Since the powers granted to the Commission are plenary at crossings, and it has
the exclusive power to regulate the same to effectuate the prevention of accidents and the |
promotion of the safety of the public, the adjacent crossings located in the Guys Run
Road area must be viewed as interrelated to one another. Pennsylvania Public Utility
Commission v. Borough of Souderton, 231 A.2d 875 (Pa.Super. 1967).

In Souderton, the Commission issued an order requiring a comprehensive
engineering study to determine the most economical means of alleviating traffic
congestion in the borough, including the construction of additional crossings if necessary,
and the feasibility of eliminating thirteen highway-rail crossings in and adjoining the
borough by relocating six miles of railroad right-of-way. In affirming the Commission’s
order, the Court stated:

We think the commission had full power to order the highway crossing

study it did in this case and allocate the costs thereof. The commission has

broad powers under s 409, 66 P.S. s 1179, and, though it deals with

construction of highway 'crossing,' this necessarily includes jurisdiction

over more than one crossing. Here the crossings were adjacent and

contiguous on a six mile stretch of appellant’s right of way. Certainly the

commission may consider these crossings as interrelated for the purpose of
determining what crossings are necessary in a given area, within and

adjacent to the Borough of Souderton. The commission properly found in
this case that the Chestnut Street underpass was inadequate and that




‘related’ crdssings, both within and outside the borough, 'are within the
corridor of highway tratiic necessarily considered in this investigation.'

Under s 401 of the Public Utility Law, 66 P.S. s 1171, the commission

may require appellant to fumish and maintain safe and adequate facilities

for the accommodation, convenience and safety of the public. Section 413,

66 P.S. s 1183, gives the commission power to inquire into the safety, and

adequacy of a utility's facilities and order such changes as it finds

necessary: Reading Co. v. Pa. P.U.C., 188 Pa.Super. 146, 149, 150, 146

A2d 746 (1958); Postal Telegraph- Cable Co. v. Pa. PUC, 154

Pa.Super. 340, 344--346, 35 A.2d 535 (1943).

Souderton A.2d at 879 (Section 409 (repealed), seé; now, § 2702 of the Code, see also
art. 11, § 1, art. 1L, § 5, art. V, §§ 1, 12, 18 of the Act; Section 401 (repealed), see, now,
§1501 of the Code, see also art. 11, § 1, art. 1II, § 1, art. V, §§ 1, 2 of the Act; and Section
413 (repealed), see, now, § 1505 of the Code, see also art. I, § 1 of the Act).

In the Certificate, the Public Service Commission certified that it investigated the
matter, and found and determined that the granting of the Petition was necessary and
proper for the service, accommodation, convenience and safety of the public. The
official record at Docket No. 21878-1930 is the only evidentiary documentation that is
available to ascertain what the Public Service Commission found to he in the best interest
of the public. As such, the official record at Docket No. 21878-1930 should be given
pgreat deference for what it expressly contains and what it does net.

As aforementioned, Pennsylvania Railroad sought to create a vehicular and
| pedestrian m‘dssing at the Wenzel Drive Crossing, but the absence of the term pedestrian
from the Wenzel Drive Crossing in the relief granted, coupled with the alteration of the
Guys Run Road Crossing makes obvious that the Public Service Commission effectively
ccmbmed the two in the interest of safety as one interrelated public crossing. It would
require a forced or a stramed interpretation to argue otherwise. Blue Mounzam Consol.

Water Co. v. Pennsylvania Public Service Commission, 189 A. 545 (Pa.Super. 1937), The

nature of the interrelation between the two is clearly present in the Order. Not only were
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the two crossings created on the same day in the same Oider, bui so was Wenzel Drive,
the road that begins at one and ends at the other (Twp Ex. 1; Order p. 3).

Geographically, the subject area is a peninsula, with the Allegheny River to the
south, 4 canal to the east, and a canal and lagoon to the west (the “Wenzel Peninsula™)
("I‘wp Ex. I3 Tr. 15, 56). In addition to the hundreds of residents that live in the area, the
Township’s primary business district and recreational areas are also located on the
Wenzel Peninsula (Twp Ex. 1; Tr. 21, 22, 34, 35). The business district, the heart of
~ which is centered around the Guys Run Road Crossiﬁg, is on the north side of the railroad

and the recreational areas are on the south side of the raiiroad,, with the only means of
access from one side to the other being the Guys Run Road and the Wenzel Drive
Crossings (Twp Ex. 1; Tr. 26-28, 30, 31). |
Despite the verbiage of the Petition, the Wenzel Drive Crossing is for vehicular
“access only and not for pedestrians (Tr. 76, 87, 88, 96), as thé record proves:

Direct Examination of Robert Seibert, Harmar Township

This is just a vehicular crossing (the Wenzel Drive Crossing)?

It is primarily a vehicular crossing, correct. There is no crossing
established on Old Route 28, legislative 1001 at this point.

Are there traffic lights at this location?

No there are not. ‘

Is there a crosswalk?

No, there is no crosswalk at that location.

POPO PO

(Tr. 18, 19).

Cross Examination of James Rockney, Norfolk

Are you familiar with the Wenzel crossing on Freeport Road?
Am I aware where it is at, yes. F

Would this be a pedestrian crossing?

No. | would not say it is a pedestrian crossing. It is a vehicular
crossing.

PR >R

{Tr. 125).
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There are more than 35 residents that live on Wenzel Drive and more than a 100
"resid,ems that live on Twelve Mile Island that would be effectively cut off from the rest of
thc%: Township if the Guys Run Road Crossing did not exist (Tr. 73, 75). This is gspecially
true for the residents of Twelve Mile Island, since there is no vehicular access from the
Island to the Wenzel Peninsula. The only way back and forth from Twelve Mile Island to
the Wenzel Peninsula is by boat, with the only docking points being the Pennsylvania
Boat and Fish Commission and the Harmar Marina facility (Tr. 41, 42, 69). Similarly, the
residents ‘of Terrace Drive and Campbell’s Run Road on the north side of the railroad
would have no means of accessing the river as indicated by the fo}loWing testimony of
Robert Siebert:

Direct Examination of Robert Seibert. Harmar Township

Q.  And the streets that you are referring to off Guys Run Road, if they
came down to the intersection of Freeport Road, would they have
any safe means of accessing say the Pa. Fish and Boat Conmission
on foot?

A No. The only access is right there where it is fully signalized and a
crosswalk is installed. That is a very active highway. You take
your life in your hands to cross.

Q. There is no safe pedestrian alternative?

A No, only at this location.

(T 30).

The Guys Run Road Crossing is the only safe pedestrian passage for the public on
the Wenzel Peninsula due to the lack of a fully signalized pedestrian crossing at the

Wenzel Drive Crossing, coupled with the absence of sidewalks on either side of Freeport

Road between the Wenzel Drive Crossing and Guys Run Road Crossing, and the

impossibility of installing them in the future (Ti. 19, 26, 40).
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Symbiotic relationships abound the Wenzel Peninsula. The public can only access
the north and south side of the railroad by &ehicle at the Wenzel Drive Crdssing.
Correspondingly, the same is true for pedestrians at the Guys Rzin Road Crossing.
Moreover, the public on each side of the tracks are mnmalfy dependent upon the other.
The residents of Terrace Drive, Wise Hill Road, and Campbell’s Run Road, and the
patrons of the varied business on Freeport Road use the Allegheny River to fish and swim
(Tr. 21, 30). The businesses located on both sides of the tracks rely upon both crossings
for commerce (T, 21, 89, 90, 91). The residents of the south and Twelve Mile Island
rely on the crossings as their only access to cbtain the essemikais of life, for health and
exercise, and for recreational purposes, such as bowing and the theater (TWp Ex. I; Tr
30, 76, 97). Fm’chénnore, the residents of the Wenzel Pem'nsula and Twelve Mile Island
depend on the Guys Run Road Crossing for public transportation and their livelihood (Tr.
23, 56, 57), as explained by the following resident of Wenzel Drive:

Direct Examination of James Anderson

Q. Do you use the crossing on a daily basis?
A, Yes, 1do, At least twice a day I catch a bus to the Eat ‘n Park and
in the aflernoon I catch it back over to get to miy residence,
Q. Is that the only way you can get to work?
A. I could drive to work but I am not rich enough to . . . pay the
 parking, so 1 take a bus.
Q.  So you depend on the bus to get to work everyday?
A. Yes, that is correct.
(Tr. 75,76)

The only bus stop on the Wenzel Peninsula is located at the Guys Run Road

Crossing.
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Direct Examination of Robert Seibert, Harmar Township

Q. Is th}t:r‘e a bus stop located anywhere in between the water locked
A. la;fgf‘iljhe bus étOp is located right here at the four foot pedestrian
crossing area.
(Tr. 27).

If the Guys Run Road Crossing did not exist it' would be impossibie for the
restdents of Twelve Mile Island to access the only public transportation in the area since
it is impossible for them to travel any other way than foot once they dock their boats on
thé Wenzel Peninsula. - This is also true for the mainland residents’ of the Wenzel
Peninsula due to the absence of a park and kride at the Guys Run Road bus stop (Tr. 45,

65, 60).

Cross Examination of § ames Rockney, Norfolk

Q. And there was testimony earlier there was around 35 or 50
' residents who live in this section of Wenzel Drive. If this
pedestrian crossing at Guys Run Road didn’t exist, how would
they be able to access the bus stop across the street on Freeport
Road?
I would say by vehicle,
Is there a Park & Ride? ... If a resident on Wenzel Drive didn’t
have a vehicle, how would they be able to get to that bus stop?
1 really think that would be something that, they would either have
to carpool to get to that location presently, that would be the only
- other option.
Q. If someone owned a vehicle to drive to the bus stop, where would
they park?
A, I am not sure of that.

o p

(TIr. 125, 126).
Aside from Guys Run Road being a highway in itself for purposes of Section

2702, jurisdiction could also be assumed on alternate grounds. As demonstrated by the
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reéord‘ the Wenzel Drive Crossing and the Guys Run Road Crossing are so closely
related that they are effectively one.

D. THE COMMISSION HAS SUBJECT MATTER JURISDICTION

OVER THE CROSSING PURSUANT TO 66 Pa.CS.A. § 2702
BECAUSE THE SUBJECT ROAD AT THE CROSSING IS A
PUBLIC PRESCRIPTIVE. EASEMENT.

Assuming arguendo that that the disputed portion of Guys Run Road ceased to be
a Township highway upon alteration in 1930, it would nonetheless still be considered a
highway conferring jurisdiction upon the Commission. In Southeastern Pennsylvania
Trarzsporrdtfon Authority (“SEPTA") v. Pennsyivania Public Utility Commission, 505
A.2d 1046 (Pa.Cmwlth. 1986), the Commission determined that 2 road became a public
one by prescription, and as such, the rail crossing on the road was within its jurisdiction
under Section 2702 of the Code. The Commission issued an order to SEPTA and a

“township that directed them to develop plzins to impmve the existing rail crossing. Even

though SEPTA and the township successfully appealed the order, the Court did not
reverse the Commission’s order on the basis that a road acquired through prescription
does not qualify as a highway under Sections 102 and 2702 of the Code, instead it
reversed the order on the grounds that the road did not meet the requisite criteria of a
public road by prescription.

In SEPTA, the road in question was bifurcated with neither section reaching the
subject crossing. Only two witnesses testified to the use ‘of the road linking the two
established sections. One witness testified to the occasional use of the road from the mid-
1920's through the early 1950's, and the other, an insurance agent, testified that he uséd

the road from the early 1950's through the late 1950's to collect insurance premiums. The
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Court determined that the factual circumstances were more akin to a private license than
that of a public right. In making this determination, the Court set forth the necessary
clements to establish a road by prescription as follows:

Properly stated, the issue before us is: Did the testimony establish, as a

~matter of law, a sufficient public use of the roadbed over a period of at

 least twenty-one years so as to establish a public road by prescription? We
conclude that, as a matter of law, the evidence presented by those two
witnesses does not establish such a public use. Rather, the testimony
regarding usage is consistent with establishing a private use, as in a license
of in an easement. There are three methods to establish the existence of a
township road as a public one: . ._The third is by prescription. requiring
uniform, adverse, continuous use of the road under claim of right by the
public for twenty-one years.. . .Establishment by prescription is composed
of two main elements: adverse and continuous public use and such use for
a period of at least twenty-one years, Although various state courts accept
the prescription concept, some states consider prescription actually as a
dedication, a grant to the public. Other states base prescription on an
estoppel theory which prevents the landowner from denying the existence
of a public easement. Pennsylvania is in this latter group, with prescription
analogized to the statute of limitations and not the fiction of a grant. The
legal definition of what constitutes a "public use" is critical to our
determination of whether a valid prescriptive status exists as to the
disputed roadbed linking the two established sections of Sayder Avenue.
Surprisingly, our research has revealed little ‘Pennsylvania case law
analyzing the criteria for defining public use; we have reviewed case law

from other states and the appropriate treatises in developing our analysis
here. Although the uninterrupted use of land as a roadway by a limited
number of persons for a sufficient length of time may establish a private
right-of- way, clearly no public easement would arise from such a use. In
defining public use, we must look at the reasczs why people use the road.
A public use is not made out by proof of the use of a road merely by those
having business with the concerns to whose establishments the road
provides access, or by any one individual. The use must be by the public
in_general, as apainst a limited segment of the public. . . .Although
continuity of use is established if the evidence shows a settled course of
conduct indicating an attitude of mind on the part of the user or users that
the use is the exercise of a property right, here the use established by the
testimony is morc¢ in line with a private use than a public use. In
establishing a public use, the use must be more than an occasional
trespass. A public use must be substantial rather than casual and the scope
and continuity of that use must be great enough to clearly indicate to the
owner that his property is in danger of being prescriptively used.
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SEP‘.'IM A.2d at 1048, 1049 (citatioﬁs omitted j (emphasis added); Commonwealth ‘v.
P}iiladélpkza' &R. R. Co., 19 A. 1051 (Pa. 1890) (the public acquires a right of user m a
street or highwa_y when it has, for a period of twenty-one years, under a claim of right,
used the stfeet or way adversel y to the landowner under a claim of right).

Despite the adverse decision with regard to jurisdiction under Section 2702 in
- SEPTA, the ’Holding demonstrates that if all of the elements are satisfied, a public
passagewéy gained through prescription can constitute a highway under Section 2762.
As it relates to the disputed portion of Guys Run Road, the record in this matter makes itj
abundantly clear that ‘all of the requisite criteria set forth in SEPTA to prove prescription
have been satisﬁed“ |

The section of Guys Run Road from Freeport Road to Wenzelk Drive has been |
used by the public, under a claim of right, uniformly, adversely and continvously for over
70 years (Tr. 22, 23, 37, 38, 47, 48, 63, 88, 89, 100, 101). Norfolk has more than been -

put on notice of the use of Guys Run Road as the testimony of James Anderson indicates:

Direct Examination of James Anderson

[H]ave you ever felt as though you were trespassing going over
this pedestrian crossing at Guys Run Road?

A.  No. There has never been anyone there to tell us you can’t go
there. There has not been any wires stretched across. The United
Methodist Church is right beneath Eat ‘n Park on Guys Run Road
and Sunday moming, it was routine that father drive us down, drop
us off to visit grandpa. We would go over the tracks, as long as I
remember, for 39 years. There has been no trespassing signs, no
barriers, nothing to prohibit us from using that crossing.

(Tr, 77, 78).
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Guys Run Road at the crossing is used by the public in general, and not just

fimited to those who live on Wenzel Drive, as evidenced by the testimony of Dolores

Pragmikar:
Direct Examination of Dolores Prasnikar
Q. Are you opposed to the closing of this crossing?
A. Yes, I am. 1am very adamant about it.
Q.  Ifyoucould turn to tab 14. Do you recognize this document?
A, Yes. That is a petition that I had circulated with the help of some
of my good neighbors. We had circulated this last year.
Q. What was the reason for circulating this petition?
A To keep the crossing opened.
Q. How many signatures did you get; do you know?
A. Approximately a hundred. They are not all here. Here they are.
Q. 1 see there are people who signed and put their address that don’t
‘ live on Wenzel Drive, so I take it - -
A Well, sometime people don’t live on Wenzel Drive, but for

example, some of them might go to the bowling alley and
somebody comes to bowl, and they want to come over and have a
drink or two, and they have to use the crossing.

(Twp. Ex. 14; Tr. 90, 91).

Since all of the requirements of prescﬁption have been satisfied at the Guys Run
Road Crossing, it follows that it is also a highway under Section 2702 of the Code,
thereby conferring jurisdiction upon the Commission to enforce the Order.

II. THE COMMISSION CAN REQUIRE THE RAILROAD TO MAINTAIN

SAFE SERVICE AND FACILITIES AT THE CROSSING REGARDLESS

OF THE ORDER.

Even though Article I1I, § 5, and Article V, § 12 of the Act provided the Public
Service Commission with express enabling statutory authority to order the alteration of
the Guys Run Road Crossing and continued maintenance thereafter, as the Court in
Souderton articulated, there are other statutory provisions that could have conferred the

Public Service Commission with the requisite authority to order maintenance. For
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instance, under former Section 401 of the Public Utility Law, 66 P.S. § 1171, the
Commission could require a railroad to ﬁ:miéh and maintain safe and adequate facilities
for the accommodation, convenience, and safety of the public.ysk’aua’ertan A.2d at 879.
With regard to the Public Service Commission, this grant of authority was
provided for in Article 11, § 1 of the Act which is stated in pertinent part as follows:
It shall be the duty of every public service company-

(a). To furnish and maintain such service, including facilities,
as shall in all respects be just, reasonably adequate, and practically
sufficient for the accommodation and safety of its patrons, employees, and
the public, and in conformity with such reasonable regulations or orders as
may be made by the comunission. . .

kX

(c).  To make all such changes, alterations, and improvements in
or to such service, including facilities, as shall be reasonably necessary for
the accommeodation or safety of its patrons, employees, and the public.

ok Ak

().  To obey and abide by all lawful orders and regulations of
the commission made under the provisions of this act, regulating the
manner in which the tracks or other facilities of any railroad corporation,
street railway corporation, or any other public service company, may be
constructed across the tracks or other facilities of any other railroad
corporation, street railway corporation, or any other public service
company, at grade, or above or below grade, or at ay prescribed level; or
in which the tracks or other facilities of any railroad corporation, street
railway corporation may be constructed across any public highway at

~ grade, or above or below grade; or in which any public highway may be
constructed across the tracks or other facilities of any railroad corporation
or street railway corporation at grade, or above or below grade; or
regulating the manner in which such crossings shall be operated,
maintained, and protected, including the stationing of watchmen thereat,
installation and regulation of lights, blocks, or other means or
instrumentalities as the commission may prescribe; as well as to obey and
abide by all lawful orders and regulations of the commission made under
the provisions of this act, requiring the alteration, relocation. removal, or
abolition of any such crossings.-to the end, intent, and purpose that
accidents may be prevented; and also to bear and pay the expenses,
damages, or compensation incident thereto, either severally or in such
proportions as the commission may determine under the provisions of this
act,

39



Article I1, § 1 of the Act (emphasis added).
The Act defines “service' and “facilities” as follows:

The term “Service” is used in this act in its broadest and most inclusive
sense, and includes any and all acts done, rendered or performed, and any
and all things fumished or supplied, and all and every the facilities used or
furnished or supplied by public service companies in the performance of
their duties to their patrons, employes, and the public, as well as the

~~~~~

The term “Facilities,” as used in this act, includes all plant and equipment

“of a public service company, which includes all tangible real and personal
property, buildings, materials, gasements, rights of way, rights of trackage,
subways, tunnels, railroads, street railways, tracks, canals, and all animals,
locomotives, apparatus, appliances, devices, instruments, appurtenances, .
. .side tracks, spurs, turn outs, switches, systems, stations, depots,
terminals, terminal facilities, water or gas jet, wells, and any and all other
means and instrumentalities, in_any manner owned, operated, leased,
licensed, used, controlled, furnished, or supplied for, by, or in connection
with, the business of any public service company: Provided, however,
That no property owned by the Commonwealth of Pennsylvania, or
municipality thereof, at the date when this act becomes effective, shall be
subject to the Commission or to any of the terms of this act, except as
elsewhere provided herein.

Article [, § 1 of the Act (emphasis added).

This broad authority of the Public Scrvice"Commission over the control of a
utilities service and facilities is now embodied in Section 1501 of the Code, 66 Pa.C.S.A.
§ 1501. This Section provides that: “every public utility shall furnish and maintain
adequate, efficient, safe, and reasonable service and facilities, and shall make all such
- repairs, changes, alterations, substitutions, extensions, and impmverxients it or to such
service and facilities as shall be necessary or proper for the accommodation, convenience,
and safety of its patrons, cmplbyccs, and the public.” 66 Pa.C.S.A. § 1501 {emphasis

added). The definition of "facilities” includes “[a]ll the plant and equipment of a public

utility, including all tangible and intangible real and persunal property without limitation,
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and any and all means and instrumentalities in any manner owned, operated, leased,

heensed, used, controlled, furnished, or supplied for, by, or in connection with, the

business of any public utility”. 66 Pa.C.S.A. § 102 (emphasis added).

The powers granted to the Commission, to the effect that every public utility shall
furnish safe service and facilities and make such changes as are necessary or proper for
the safety of its patrons, employees and the public, and that the Cémmission shall have
full power and authority to enforce the provisions of the governing public utility statute
and the full intent thereof, were intended to be broad so that the legislative intent iﬁ the
enactment of the law might be given effect. Reading Co. v. Pennsylvania Public Utility
Commission, 146 A.2d 746 (Pa.Super. 1959); Law v. Reading Co., 3A12 F.2d 841 (3™ Cir.
Pa. 1963) (the Code must be broadly construed to accomplish its express object to
provide such services and facilities as necessary or proper for accommodation,
convenience and safety of patrons, employees and public); Country Place Waste
Treatment Co., Inc. v Pennsylvania Public Utility Commission, 654 A2d 72
(Pa,melth. 1995) (statutory definitions of "service" and‘ “facility,” rcSpccting statute
granting Commussion authority to regulate service and/or facilities of every public utility,
are to be broadly construed).

The public, for whose convenience, accommodation, | ‘safety, and protection |
Section 1501 of the Code is concerned, includes not only persons servcd ‘b'y the public
utility, but also persons who may come into contact with the public utility's facilities.
Lower Chichester Twp. v. Pennsylvania Public Utility Commission, 119 A.2d 674
(Pa.Super. 1956); Postal Telegraph-Cable Co. v. Pennsylvania Public Utlity

Commission, 35 A.2d 535 (Pa.Super. 1944); West Penn Railways Co. v. Pennsylvania
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Public Utility Commission, 15 A.2d 539 (Pa.Super. 1940j (the word "public" can not be
limited to those who use the services of a utility, since such limitation would render the
word “patrons” superfluous and meaningless).

Section 1501 provides the' Commission jurisdiction over railroad crossings in
certain situations, irrespective of crossing a highway as defined in Section 102. The
broad ’deﬁmtion of facilities in Section 102 includes all property, “without limitation,”

which would necessarily include the easements, rights of way, and tracks of a railroad

crossing other than a highway. Furthermore, if the public has a night to be present at

those facilities, the Commission has the authority pursuant to Section 1501 to require that
they be maintained for its accommodation, convenience, and safety. 66 Pa.C.5.A. § 1501

‘The permissive crossing doctrine is one such example of the public’s right to be
present at the facilities of a railroad. A permissive crossing over a railroad track is an
express or implied license to pass over railroad property, and to establish it the crossing
must be shown to be used frequently, continuously and notoriously by the public. Shaw ».
Pennsylvania Railroad Co., 96 A.2d 923 (Pa. 1953). Generally, & permissive right of
way over a railroad track must be confined within definite lines, and must not be spread
out ever open ground in many divergent directions, but if there is a defined énd limited
area of crossing which has been habitually used for many years, the rights of those using
it cannot be impaired by the fact that other crossings, not so weil defined or limited, may
exist at other places along the track. Estate of Zimmerman v. SEPTA, 17 F. Supp. 2d 372
(E.D. Pa. 1998), aff'd, 168 F.3d 680 (3d Cir. Pa. 1999); H‘aintey v, George, 76 A.2d 181

(Pa. 1950); Figard v. Pennsylvania Railroad. Co., 65 A.2d 411 ( Pa. 1949). It must be
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restricted to a well-defined location. Conn \?. Pennsylvania Railroad Co., 136 A. 779 (Pa.
1927); Koontz v. Baltimore & Ohio R. R. Co., 163 A. 212 (Pa. 1932).

If a street has been acmally opened across a raiifcad and used to some extent,
although it has not been fully improved and occupied by the public, it is nevertheless a
public crossing. Pennsylvania Co. v. Allen, 3 Peanyp. 170 (Pa. 1882). A permissive
erossing places upon a railway company the duty of care comparable to that required at a
regular crossing. Gawl v. Consolidated Rail C‘o}p., 556 A.2d 892 (Pa.Super. 1989)
Moreover, when a railroad company has for yéars, without objection, permits the public
to cross its tracks at a given point, not in itself a public crossing, there anses the same
legal obligatiori of reasonable care on the part of the railroad toward those using the
crossing as the railroad owes to those using a public crossing. Shaw v. Pennsylvania
Railroad Co., 96 A.2d 923 (Pa. 1953); Taylor v, Delaware & Hudson Canal Co., 8 A. 43
(Pa. 1886); Lodge v. Pittsburgh & Lake Erie R. R. C‘o,, 89 A. 790 (Pa. 1914); Francis v.
Baltimore & Ohio R. R. Co., 93 A. 490 (Pa. 1915); Figard v. Pennsylvania Railroad. Co.,
65 A.2d 411 (Pa. 1949) (permissive crossing existed where, for a length of time,
sufficient for the railroad to become aware of the practice, the people of a village‘
adjoining a railroad track habitually and without objection crossed it at its junction).
Where a permissive crossing is found to exist, the person using the crossing is said to be a
vlicensec of the railroad company. Gaul v. Consolidated Rail Corp., 556 A.2d &892,
(Pa.Super. 1989).

As previously explained, the Guyé Run Road Crossing has been used frequently,
continuously and notoriously by the public for over 70 years (Tr. 22, 23, 37, 38, 47, 48,

63, 88, 89, 100, 101). It is restricted to a well-defined location (Twp. Ex. 8; Tr. 22, 23,
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38, 47, 48, 50). The fact that Norfolk’s trains signal their approach before the Guys Run
Road Crossing demonstrates that is has acquiesced in its use (Tr. 31, 32, 78). As such,
the public is entitled to have safe and adequate facilities provided for at the Guys Run
Road Crossing,.

Aside from the permissive use doctrine, there are other easement situations in
which a person may be entitled to cross at the facilities of a railroad. For instance, when

a person lays out his land in a plan of lots showing the lots fronting on streets and alleys,

- and the lots are conveyed according to the plan, he thereby conveys an easement to have

all of the streets and alleys shown in the plan kept open for the use of the grantee and
subsequent purchasers. Bond v. Barrett, 50 Pa.Super. 307 (Pa.Super. 1911); People's Nat.

Bank of Pitisburgh v. Liquid Carbonic, 75 A. 677 (Pa. 1910); Riek v. Binnie. 507 A.2d

865 (Pa.Super. 1986) (rights of easement of individual property owners in a plan of lots

to use a road cannot be extinguished); Drusedum v. Guernaccini, 380 A.2d 894
(Pa.Super. 1977); Phillips v. St. Clair Incline Plane Co., 25 A. 735 (Pa. 1893). An
casement also rises by implication when a street is used as a boundary in a deed.
Beechwood v. Reed, 265 A.2d 624 (Pa. 1970); Fidelity~Philadelphia kT rust Co. Forster,
29 A.24 496 (Pa. 1943). |

| In this matter, the plan of homes at the subject area where laid out in é recorded
plan in 1897 by Henry Wenzel (Twp. Ex. 12; Tr. 36, 37). In the plan, Guys Run Road is
Shéwn as the main access road for the lots. Acccrdingly,'me’owners of the lots in the
plan have an irrevocable easement which extends over the tracks of Norfolk. Bond;

Liquid Carbonic. Furthermore, the easement rights in the Guys Run Road Crossing are




further evidenced by the use of Guys Run Road as a descriptive boundary in the deeds in
the subject area (Twp. Ex. 15; Tr. 91-92).

Thus, separate from the jurisdiction conferred by the Order, the Commission has
the statutory authority to require Norfolk to maintain the Guys Run Road Crossing
pursuant to Section 1501 of the Code.

1. THE COMMISSION CAN ENFORCE THE ORDER OF THE PUBLIC
SERVICE COMMISSION BASED ON THE SAFETY OF THE PUBLIC.

The primary object of public service laws was, 18 ’and always has been, to serve
~ the interests of the public at all times. Pitiston Gas Co. v Pennsylvania Public Uti&'ty
Commission, 154 A.2d 510 (Pa.Super. 1959); Hoffman v Pennsylvania Public Service
Commission, 99 Pa.Super, 417 (Pa.Super. 1930). As such, homithstanding the status of
Guys‘ Run Road, the Public Service Commission could have assumed continuing
jurisdiction over the conditions in the Order through its broad legislative grant to protect
the convenience and safety of the public. This authbn’ty is stated in the Abt as follows: |

Section 18.  When application shall be made to the commission
by any proposed public service for the approval by said commission of its
incorporation, or. . . when application shall be made to the commission for -
the approval of the construction, alteration, relocation, or abolition of any
crossing at grade, or above or below grade; or when application shall be
made to the commission by any public service company for any approval
under any of the provisions of this act; or when application shall be made

 to the commission by any municipal corporation for the approval required
by the provisions of article three, section three (d), of this act, - such

approval, in each and every such case, or kind of application, shall be
given only if and when the said commission shall find or determine that
the granting or approval of such application is necessary or proper for the
service, accommodation, convenience, or safety of the public.

Article V, § 18 (emphasis added).
Section27. In addition to the foregoing expreésly enumerated

powers, the commission shall have full power and authority, and it shall be
its duty, to enforce, execute, and carry out, by its orders, rulings,
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regulations, or otherwise, all and singular the provisions of articles two
and three of this act, relating respectively, to the duties and limitations,
and 1o the creation and the powers, and limitations of the powers, of public
service companies; and, all and singular, the other provisions of this act,
and the full intent thereof;. . .

Article V, § 27 (emphasis added).

| The broad powers conferred ﬁpon the Public Service Commission by Article V,
’§§ 18 and 27, in conjunction with Article II, § 1, Article III, § 5, and Aﬁicle:V, § 12,
would have given the Public Service Comumission jurisdiction in 1930 to order the
alteration of the Guys Run Road Crossing and the perpetual maintenance thereafter based
on the safety and welfare of the public. These general powers have been passed on to the
Commission through Section 501 of the Code, 66 Pa.C.S.A. § 501, which would allow
for the continuing enforceability of the Order based on the safety and interest of the
public. Pennsylvania Builders Association v. Pennsylvania Public Utility Corﬁmz’ssion,
483 A.2d 1025 (Pa.Cmwlth. 1984) (PUC has broad authority to supervise and fegulate all
utilities within the Commonwealth for the purpose of protecting the rights of the public).

The authority given the Comrhission should bé liberally construed, and that which

~is incidentally necessary to a full exposition of the legislative intent 'mus,t‘be upheld as
be‘mg‘ germane to the law, Coplay Cement Mfg. Co. v. Public Service Commission of
Pennsylyania, 114 A, 649 (Pa. 1921); Snyder v. Pennsylvania Public Uility
Commission, 144 A.2d 468 (Pa.Super. 1958) (the Commission has been granted broad
authority to effect the legislative intent). |
| ~ In the instant matter, the Commission has th_é broad authority to address the safety

and convenience of the public at the approaches to the Guys Run Road Crossing, in
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addition to the crossing itself. Borough of Bridgcvmter v. Pennsylvania Public Utility
Commission, 124 A.2d 165 (Pa.Super. 1956).

The Pennsylvania Vehicle Code (“Vehicle Code™), 75 Pa.C.S.A. § 101 ef seq.,
regulates the rights and duties bf pedestrians at crosswalks. 75 Pa,C.S.A. § 3541 ef seq.
The bresence of pedestrians at a crosswalk is to be anticipated by motorists. Smith v.
Shatz, 200 A. 620 (Pa. ’1938). At a crosswalk, a motorist has the duty to heed to the
position‘af pedestrians who are committed to crossing, and must give way to the
prerogatives of the pedestrian. dltsman v. Kelly, 9 A.2d 423 (Pa. 1939); Frisina v. Dailey,
150 A.2d 348 (Pa. 1959). It has been held that the legal duty of a motorist is at its
maximum when a pedestrian is at a crosswalk. Rutovitsky v. Magliocco, 147 A.2d 153
(Pa. 1959).

The Vehicle Code also makes provi51ob, with respect to traffic and pedestrian
control signals, and vehicular traffic must yield the right of way to pedestrians who are

Jawfully crossing or who have started to lawfully cross a roadway on a trafﬁc‘signal. 75
Pa.C.S.A. § 3112. Thus, a pedestrian who is crossing at an intersection controlled by a
traffic signal has the right of way. Frz’siria v. Dailey, 150 A.2d 348 (Pa. 1959). Howeﬂrer‘,
the degree of care owed by operators of motor vehicles to pedestrians who are not
crossing at regﬁlar street crossings is not as great és that owed to those ﬂvho are crossing
at regular street crossings. Brown v. Ja}zes, 172 A.2d 831 (Pa. 1961). |

Under the Vehicle Code, every pedestrian crossing a roadWay at any point other
than within a crosswalk at an intersection or any marked crosswalk must yield the right-
of-way to all vehicles upon the roadway. 75 Pa.C.S.A § 3543(a). In other words, the rule

which requires motorists to exercise extreme care at public crossings does not apply to
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pedestrians crossing a road at a place where a regulated crossing does not exist. Moore v.
Esso Standard Qil Co., 72 A.2d 117 (Pa. 1950).

As previously described, the major approach to thé Guys Run ’Road Crossing is
Freeport Road, a four lane state highway (Tr. 27, 57, 58). Necessarily, this requires an
examination of the existing pedestrian safeguards in the area. With regard to the
existence of a crosswalk at the Guys Run Road intersection, Township Superviéor Seibert

stated:

Direct Examination of Robert Seibert, Hanmar Township
A.  Yes. In fact, there is a crosswalk. . . you can correcily see
signalization devices that allow the pedestrians to cross to come

over to the bus stop from the Wenzel Drive area to the bus across
the road and across to the side of Eat ‘n Park restaurant,

(Twp. Ex. 1, 9A-9C; Tr. 26)
When asked about the existence of a crosswalk at the Wenze! Drive intersection,

Supervisor Setbert stated:

Dirccet Examination of Robert Seibert, Harmar Township

A, No, there is not a crosswalk at that location. However, at the
pedestrian crossing that we are here for, there is a crosswalk.
There are signs there, There are walk and don’t walk signs. It is
regulated there and it’s safe at that location, but this location is not
safe to cross the highway. You would be taking your . life in your
hands at this focation.

(Twp. Ex. 1, 6B-6D; Tr. 19).

One of the signs that Supervisor Seibert was referring to is the Pennsylvania
Department of Transportation’s R9;3 sign, “The No Pedestrian Crossing Sign” (Twp. Ex.
168, 10C: Tr. 27, 28) 67 Pa.Code § 211.272. The purpose of this sign is “to prohibit

pedestrians from crossing a roadway at a point which is considered to be hazardous”. Jd.
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The Guys Run Road and Wenzel Drive Crossings are the only points of ingress and
egress for the public to cross not only the railroad, but also its hazardous approach,
Freeport Road. |

‘The use of the Wenzel Drive Crossing as a pedestrian crossing was described by
the residents of Wenzel Drive as follows: |

Direct Examination of James Anderson

Q. Do you feel that you can safely access that bus stop at any other

point on this map aside from the pedestrian crossing at Guys Run
Road?

A, Are you asking can I get to that bus stop a safer way without going

where I currently go?

Correct,

In my opinion, no. Only because I have to go to the cthcr end of

Wenzel Drive to attempt to go to the Giant Eagle, and trying to

drive across Wenzel drive is actually five lanes of traffic, and they

are coming pretty good. |

>0

(Tr. 76).

Direct Examination of Kenneth Burkhart

Do you ever use the crossing at Wenzel Drive for pedestrian
purpbses’?
A, No, sir.

{Tr. 96).
: Direct Examination of Dolores Prasnikar

Do you ever walk across the crossing at Wenzel Drive?
No.

Why not?

1 don’t want to dodge four lanes of traffic.

> O PO

(Tr. 87, 88).
In considering the approaches to the two crossings, it is readily apparent that the
Guys Run Road Crossing is the only safe path for pedesmans to cross Freeport Road. In

addition to being a safe passage over Freeport Road, itis also as safe, if not safer, for
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pedestrians to cross the railroad at the Guys Run Road Crossing as it is at any other

raiiroad crossing in the area.

To illustrate this point, a review of the ‘Allegheny Valley Joint Sewage Authority
(“AVISA”) crossing in comparnison with the Guys Run Road and Wenzel Dnve
Crossings is valuable (Twp. Ex. 1, 5). There has nevar"béen a pedestrian accident at the
AVISA crossing, which is a vehiéu]ar and ’pe,destrian crossing located 1,012 lineal feet
southwest of the Guys Run Road Crossing (Twp. Ex. 1, 5A; Tr. 15-17). There has never

been a pedestrian accident in the 74 year existence of the Guys Run Road Crossing (Tr.

71, 133). The sight distance at the Guys Run Road Crossing (1,250’ to the east and 800’

to the west) is significantly greater than that of the AVISA Crossing (AVJ SA- 600" to the
east and 800’ to ﬂie west) (Twp Ex. 5B, 5C, 8C-F; Tr. 81, 82). Norfolk’s trains sound off
before the AVISA Crossing, before the Guys Run Roédy Cros’sing. and before the Wenzel
Drive Crossing to warn the public of their approach (Tr. 31, 32, 78). Interestingly
enough, the only place that a pedestrian accident has ever occurred in the Wenzel
Peninsula area was when a resident of Wenzel D‘rive was killed attempting to cross at the
Wenzel Drive Crossing (Tr. 62). Despite this track record of perfect safety at the Guys
Run Road Crossing, Norfolk comends that it is unsafe for pedestrians::

Direct Examination of James Rockney. Norfolk

1 don't feel the crossing is necessary at this location.

Why is that, sir?

I think the safety issue is the biggest concern because of the speed
of the track, the curvature of the rail, which is a three degree curve,
and also the sight distance involved at this location. And that is
my major worry, is the safety issue.

> P

(Tr. 118, 119).
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Norfolk’s purported concern about the sight distance is of questionable import,
given the sight distance fbr the nearby AVISA crossing is significantly less (Twp. Ex.
S5A). Moreover, the 16 trains a day that are sounding off the entire length of the Wenzel
Peninsula at a mandatory maximum speed of 40 mph that pass by the Guys Run Road
Crossing are the same 16 trains that pass by the AVISA and Wenzel Drive Crossings (Tr‘
31, 32, 78). Nevertheless, Norfolk would rather have the public dedge four lanes of
heavy traffic on a hazardous state highway with a speed limit of 45 m.p.h., which limit is
impossible for the Township and State Police to enforce 24 hours a day, at a place where
theté is no crosswalk or traffic signalization, instead of the Guys Run Road Crossing
which is fully signalized and provides the public with thé greatest safeﬁy protections
(Twp Ex. 7C; Tr. 27, 57, 58). |

In crossing cases, the basis for Commission action is the 'p’ubl‘ic interest and the
standard to bé applied is the prevention of accidents and promotion of the safety of the
public. Pittsburgh Railways Co. v. Pennsylvania Public Utility Commission, 182 A.2d 80
(Pa.Super 1962). As such, it should be assumed that the Public Scwice Commission
considered the safety of the public in the Order. Notwithstanding, the legal status of the
disputed portion of Guys Run Road, the Commission should enforce the Order against
Conrail based on the safety of the public alone. North Huntingdon Township v.
Consolidated Rail Corporation, P.U.C. Oﬁinion and Order, C-00913746 (1993). |
IV. COUNTY OF BUCKS IS NOT APPLICABLE TO THIS PROCEEDING.

Norfolk’s reliance on County of Bucks v. Pennsylvania Public Utility

Commission, 684 A‘Zd 678 (Pa.Cmwlth. 1996), as authority for the proposition that the
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Commission lacks jurisdiction over the Guys Run Road Crossing is misplaced for several
reasons.

Int County of . Bucks, the Commission in 1994 issued an order, pursuant to Secti‘ans
2702 and 2704 of the Code, directing a county and township to pay for the closing of a
pedestrian bridge that had been formally abolished. The county and township
successfully appealed the Commission’s order. The Court held that the Commission
lacked jurisdiction over purely pedestrian bridge crossings under Section 2702 of the
Code.

The pedestrian bridge in County of Bucks was ordered to be built and maintained
n 1917 by the Public Service Commission as a condition to the fdnnal abolishment of an
at-grade highway crossing at the same site. As previously explained, the Guys Run Road
Crossiﬁg was never formally abolished by Pennsylvania Railroad, in contrast to the
pedestrian bridge in County of Bucks. City of Erie at 269 (“three words are used in the
act, ‘relocate,’ or ‘alter,” or ‘abolish’. . . we must presume that each of these words has
some disﬁnctive‘ meaning”); see also CSX Transp., Inc. v. Pennsylvania Public Uzilizy‘
Commission, 558 A.2d 902 (Pa.melth‘ 1989). Once the highway was abolished‘kit no
longer existed, and as such, the Public Service Commiésion may have exceeded its
jurisdiction to order the construction and maintenance of the pedestrian bridge. Howevcr,
the Guys Run Road Crossing was never abolished, and necessarily, that portion of Guys
Run Road never lost its Jegal status as a highway under Seétion 2702 of the Code.

Moreover, the bridge in County of Bucks was constructed solely fdr' pedestrian use
in lieu of an at-gradef crossing. These were two separate and distinct passages over the

railroad, one over which the Public Service Commission had jurisdiction, and one over
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Which it arguably did not. This duality is not present in this proceeding‘ The same Guys
‘Run Road Crossing that was open to vehicular ‘tréfﬁc before 1930 is the same
thoroughfare that exists today. ~As the Court in County of Bucks stated: “{o]ur decision
has no eifect on the PUC's regulation of pedestrian portions of highway crossings

because where the PUC has jurisdiction, it is exclusive” (emphasis added). Accordingly,

pursuant to Section 2702 it is within the Commission’s jurisdiction to enforce the Order
requiring Norfolk to maintain the pedestrian portion éf Guys Runt Road.

Notwithstanding the status of Guys Run Road Crossing under Sections 102 and
2702 of the Code, County of Bucks would still not preclude the Cémmission from
enforcing the Order. There were two si gniﬁcant orders in County of Bucks. The first was
the kl‘)l? Puﬁlic Service Commission order for the construction and coutinued
maintenance of the pedestrian bridge, and the second was the 1994 Commission order
issued pursuant to Sections 2702 and 2704 of the Code, allocating the costs associated
with the abolition of the bridge. The holding in County of Bucks did not concern the 1917
Order. -

In this case, there is only one order, the 1930 Order, which is analogous to the
1917 ord:er in County of Bucks. As such, County of Bucks is not applicable to these
proceedings. The Township is not petitioning to construct, alter, relocate, suspend or
abolish the Guys Run Road Crossing under Section 2702 of the Code. The Township is
reqﬁesting the enforcement of the Order pursuant to Secfion 701 of the Code, 66
Pa.C‘.S«AK § 701. Irrespective of any analysis or argument under Section 2702, the

Commission can enforce the Order under Sections 103, 501, 502 and 503 of the Code, 66
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Pa.CS.A §§ 103, 501, 502, 503, which give the Commission t’hekpdwe‘r to enforce any
lawful order it has entered.

V.  THE RAILROAD IS BARRED FROM DENYING THE MAINTENANCE
' CONDITIONS OF THE ORDER.

Notwithstanding the foregoing, Norfolk is estcpped from arguing that the
Commisston is without jurisdiction to enforce the Order based on the doctrine of res
Judicata, Pittsburgh & L. E. R. Co. v. Borough of McKees Rocks, 135 A. 227 (Pa, 1926).
1t the Order was unreasonable, or not issued withih the strictures of the Act, it was
incdmbent upon Norfolk’s predecessor in interest, Pennsylvania Road, to appeal the
Order in a timely manner. Pennsylvénia Railroad’s failure to appeal the Order fnakes the
conditions of the Order adjudicated facts, by which Norfolk is bound to abide by. Bartron

v, Northampton County, 19 A.2d 263 (Pa. 1941).
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CONCLUSION

’i‘he Comrnission retains jurisdiction over thé Guys Run Road Crossing pursuant
to Section 2702 of the Code because Guys Run Road is a highway that crosses the tracks
of Norfolk. 66 Pa.C.S.A. § 2702. Notwithstanding the question of Jjurisdiction, the
Commission can require Norfolk to maintain safe service and facilities for the public at
the G,u’ys'Run ‘R‘oad Crossing pursuant to Section 1501 of the Code. 66’Pa.C.S.A.,§ 1501.
- The Commission can also enforce the Order based on its general powers to carry out the
full intent of the Cdde and previous orders of the Commission. 66 Pa.C.S.A §§ 103, 501,

502, 503. | |
Accordingly, Norfolk should be ordered to pay for all of the costs and expenses

associated with the maintenance at the Guys Run Road Crossing.

Respectivel‘y Submitted,

SPRINGER, BUSH & PERRY

By: ﬂ\ /M:/ZL,/L '

Blaine A. Lucas, Esquirg’

I.D. #35344

Shawn N. Gallagher, Esquire
[.D. # 88524

Two Gateway Center, 15® Floor
Pittsburgh, PA 15222

(412) 281-4900

Counsel for the Township

Dated: March 26, 2004

55




CERTIFICATE OF SERVICE

I hereby certity that I am this day serving the foregoing document upon the
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BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Harmar Towunship,
Complainant

vS.

Norfolk Southern Railway Company;
Altegheny County; and Commonwealth of
Pennsylvania, Department of Transportation,

Respondents
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filed, please return a time-stamped copy to our messenger. 1f you have any questions, please advise.

Sincerely vours,

annette Chelgren, Secreta : } e
Benjumin C. Dunlap, Ir,, Esquire 7
Enclosures b 3 .
cer o Judge John H. Corbett, Jr (wrenc)) v - . -
‘ All Parttes of Record (wr/encs.) = 2, o
Randal S. Noe, Esquire (w/encs.) poi e =
B Terrance Sullivan (w/encs. ) Z- T

DOCUMENT
FOLDER 198



ﬁ
BEFORE THE = ° y
PENNSYLVANIA PUBLIC UTILITY COMMISSION %

Harmar Township, H ; 2
Complainant ' ' :
: Docket No. C-20030526 €

Vs, :
Norfolk Southern Railway Company; : , (.; : .
Allegheny County; and Commonwealth of : PR ) P
Pennsylvania, Department of Transportation, : L -
' Respondents ¥ o
. . ‘.\“}
REPLY BRIEF OF “ .
NORFO1L.K SOUTHERN RAII WAY COMPANY “ -

I.  INTRODUCTION
Norfolk Southern Railway Company (“Norfolk Southern™) hereby replies to the Main Briefs
of thé Commission’s Bureau of Transportation and Safety (“BTS™). the Pennqy}mma Department
of Iranspomtmn(“PennD(;)I”) and Harmar Township (* Icmnsh)p“)

Both BTS and PennDOT arguc in their Main Briefs that the Comnussion has no jurisdiction
overthe créssmg atissue, as ii is a pedestrian crossing which does not fall within the Commission’s
}urtsdlction over rail-highway crossings pursuant te 66 PaC' S §§ 2702 and 2704. However, BTS
and PennDOT take thc: further position that the Commussion has the authonty to enforce the 1930
Public Service Comnussion (“PSC”j Order reqmrmg Norfolk Southern’s predecessor to maintain
the pedestrian crossimg (Townstup bxhibit No. 4), pursuant to 66 Pa.C.S. §§ 501 through 503 and
T01. Nc‘;ﬁ‘olk Southern agrees that the Commission has no junisdiction over the Subj,cct pedestrian
crossing, but takes the further position that the Commission must have jurisdiétion over the
underlying subject matter of an Qrder in order for it to be enforceable.
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The Township makesa multitude of arguments in support bf u’s position that the Conimission
has jurisdiction over the subject cmssing. Some of these arguments rely on mischaracterizations of
key facts mthe record, while others rely upon creative but erroneous interpretations of the applicable
law. In spite of the Township’s many arguments 1o the éomrary, the fact remains that the subject
crossing was changed from a vehicular and pedestrian 1o a pedestnian only crossing pursuaht to the
1930 PSC Order at issue in this proceeding and thereby falls outstde the definition of a “highway”
over which the Comimisston has jurisdiction.  The Township’s Complaint should therefore be

dismissed,

IL ARGUMENT
A.  If the Commission does not have jurisdiction over the subject crossing, as
Norfolk Southern, BTS and PennDOT agree, then it has no authority to enforce
an Order regarding the crossing.

In their Main Briefs, BTS and PennDOT agree with Norfolk Souiherﬁ that the Commission
has no jurisdiction over the subject crossing pursuant to 66 Pa.C.S. §§ 2702 and 2704, as it is not
2 cmssiﬁg of a railroad with a highway, as the term highway is detined under Section 102 of the
Public [Hility Code,i In spite of this, BTS and PennDOT take the position that the Commission
retains authority to enforce the 1930 Order regarding the subject crossing pursuant to 66 Pa.C.S. §§
501 through SO3 as well as authonty to hear complaints regarding the violation of Commission

Orders pursuant to 66 Pa.C.S. § 701 .

H

PennDOT takes the further position that the Cormrussion lacks jurisdiction over:
the parties in this proceeding. See PennDOT Main Brief at 13, Proposed Conclusion of Law ¢ 1.

e I
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BIS contends that County of Bucks v I’Q Public Unlity Commussion, 684 A2d 678
{Pa.Cmwlth 199(1), is inapplicable to the present case because, it ckcmtends, that case does not
address the entorcement of prior Commission Orders. Becéuse the ’I'OWnship 18 nOY reqﬁestmg that
the Comission order the pedestrian crossing altered pursuani 10 Section 2702 of the Code or tc
have the Commission allocate the costs of an alteration pursuant to Section 2704, but s instead
alleging that Norfolk Southern is violating the provisions of the 1930 PSC Order, BTS contends that
the (‘c}zm(y of Bucks case is not dispositive. Norfolk Scuthern disagrees with BTS in that regard,

The facts in County of Bucks are actually closer to those in the current case than the summary
of that case by BTS would indicate. As in the present proceeding. the pedestrian crossing at issue
in County gf Bucks was created in 1917 upon the conversion of the crossing from an at-grade rail-
highway crossing to a pedestrian bridge. The PSC assigned niaintenance responsibilities forthe new
pedestrian crossing al issue in County of Bucks to the ratlroad, as i the present case. The only
difference between the two cases is that the PSC stated that 1t “abolished” the highway crossing in
County of Bucks, whereas it Maltered” the crossing from highwav/pedestrian to pedestnan only in the
prgsem matter. However, this is a distinction without a difference. The fact remains that the former
highway crossing is no more, whether 1t was abolished or altered. The practical effect is the same.
"I‘ he Commonwealth Court explamed the legal effect of that change as follows:

Once the highway bridge was abolished, as ordered by the Public
Service Commission, there was no basis for the PUC’s assertion of
jurisdiction . ... Even if the Public Service Commission had been
given junisdiction over pedestrian bridges by the 1913 law, 1t 1s within
the powers of the General Assembly to narrow or redefine the PUCs
junisdiction as 1t sees fit. ‘

County of Bucks v. Pa, Public Utility Comnussion, 654 A.2d ut 682.
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“The Commonwealth Court goes on to hold that the “'plain language o{the present Code limits
the PUC “s jurisdiction to highways for vehicular traffic which exciudes the pedestrian bridge at issue
here without regard to any prior assertion of jurisdiction.” /d. A fair reading of theCounty of Bucks
decision is that ‘the PUC must have junsdiction under Section 2702 or 2704 in order to take any
present action in regard 1o a crossing regardless of any prior Order on the matter. ’This reading of
Caounty of Bucks also comports with the basis premise of the law that an action formerly enforceable
by a governmental entity cannot continue to be enforced where the underlying law has changed.

In Fedar‘ v. Borough of Dormont, a mandamus proceeding was brought agamst the borough
to require the purchase of paid-up life insurance policies for retired police officers from police
penston funds as required under a borough ordinance. Jd, 487 Pa. 249, 409 A2d 334 (1979).
However, a subsequent borough ordinance did not providc for any life insurance benefits for retired
police officers, based upon an report by the State Auditor General stating that the life insurance
purchase provistons of the former ordinance were not authorized by the underlying Act. /d, 487 Pa.
at 252,409 A‘Zd at 335-336. The Pennsylvania Supreme Court dented enforcement of the previous
ordinance, stating that:

A settled principle of statutory construction is that whenever a statute
sets up a general or exclusive system covering the entire subject
matter of a former statute and is intended as a substitute for such
former statute, such statute shall be construed to supplant and,
therefore, repeal all former statutes upon the same subject.

Id, 487 Pa. a1 253, 409 A.2d at 336 (citing 1 Pa.C.S. § 1971(z)).



The Public Utility Code is unquestionably an exciusive sysiem covering én entire subject
matter aﬁd, through former enactments, was intended 1o suppl‘ant the prior PSC enabling statute.?
Just as the old ordinance in Fedor could not be enforced after the enactment of the new bofough
ordinance, an order' under the questionably more expansive jun‘sdic;mn of the PSC could not be
enforced by the PUC following the 1937 enactment éf the Public Utility Law, which spcciﬁcally
Jimited the Cunmxissioﬁ‘s Jurisdiction to rai 1—hi ghway crbssings - not pedestrian crossings.

Sinularly, uy Cirard Trust Co. v. City of Plzﬂaa’e!pl:im an Act establishing a general system
of ¢levator inspection throughout the Commonwealth divested the city of its previous power to
ingpect and license elevators and collect fees. 1d., 336 Pa. 433, 440, 9 A 2d 883, 586 ( 1939). The
court stated that “{a] subsequent statute which sets up a general or exclusive system governing the

“entire subject matter of the fdrmc_r law and intended as a substitute for it, or one which cslablishés
a uniform and mandatory system repeals the pre-existing enactments by imphication ” Id; at436,9
A 2d at R84

BTS further contends that Norfolk Southern r'rxis;states the factual background of the 1930
?S(‘ Ordef and fails to distinguish between Commission subject matter jurisdictinn and 1ts authority
to order a particular result in regard to Norfolk Southem's posiliori that the PSC Order assigning
maintenance responsibilities for the pedestrian crossing to the Pennsylvania Railroad is without

effect. See BTS Mam Brief at 13-14. Norfolk Southern agrees with BTS that the PSC had

! When the Public Utility Law was enacted 1n 1937, 1t expressly repealed the former

Public Service Company Law in effect in 1930 when the Order at 1ssue (Township Exhubit No. 4)
was made. See Act of May 28, 1937, P L. 1053, Section 1502, The Public Uulity Law included
substantively the same definition of “highway™ as in the present Public Utility Code.  See id. at
Section 2,

25




jurisdiction to order an “alteration” of the subject cro‘ssing, but disagrees with BTS that the
Commussion retains jurisdiction to enforce a continuing maintenance Order over what was altered
mito a purely pedestrian crossing.” Once the crossin gwas, no longer a highway cros’sing, as that term
18 defined under the épplicable law, there w'as no longer any basis for a current assertion of
Jurisdiction by thc‘ Cumﬁxission “based on any purported jurisdictién of the Public Service
Cumﬁnssionf’ County of Bucks at 682,

Norfolk Southern and BTS agree that it 1s questionable whether the PSC had the power to
order a vehicular crossing converted to a pedestrian crossing Therefore, it 1s arguable that tﬁc PSC
exceeded its power by ordering a vehicular crossing converted to a pedestkrian crossing in the 1930
Order. Where BTS and Norfolk Southern further part company 1s with the contention of BTS that
even if the PSC “had no power to order a vehicular crossing converted to a pedestrian crossing, that
luck ol powerdoces not render the Pennsylvania Public Service Commission Order without effect and
unenforceable.” BTS Main Briefat 15,

BTS relies upon the case of Delaware River Port Authority y. Pa. Public Utility Commission,
408 Pa. 169, 182 A.2d 683 {1962}, in suﬁpon of its argument that the terms “juriédiction”‘ and
“power” are not interchangeable, a general prenuse with which Norfolk Soumem agrees. However, | ‘
as the Court in Delaware River makes clear in its holding, the issue in that case was not whether the

Commussion had jurisdiction to allocate the costs {o relocate an electric company’s facilities at the

¥ In so stating, BTS mistakenly writcs that the Pennsylvania Railroad requested

approval of “the alteration of a vehicular crossing by converting it into a four foot wide
pedestrian crossing,” BTS Main Brief at 14, whereas in reality the Pennsylvania Railroad
petitioned for the “abandonment” of that “public vehicular crossing,” See Township Exhibit No.
,,’

o &
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crossing, but whether it had the power to do so “sm;e the iegisl‘aturc did not specifically abrogate
the common law doctrine 1ha,t non-transportation public utilities are not entitled to relocation costs.™
Detaware River Port Authority, 182 A.2d at 686. As the Court further explained in that case.

Commission’s error arose from incorrectly allocating these particular

~expenses upon Authority without necessary legislative permission.

It did not anise because the Commission lacked the jurisdiction per se

to make allocations but rather, because the Commission improperly

interpreted the relevant statutory provisions in imposing the costs in

question heren and thereby exceeded its power and authority.
Id.

In other words, in Delaware River Port Authorify, the Conmmission had junsdiction over the
crossing and had jurisdiction to make cost allocations, but did not have power to allocate the non-
transportation utii;ty costs. [t is implicit ’in theDeluware River case that the Commission must have
surisdiction over the subject matter of an Order in order to have the power to enforce the Order. In
the present case, however, the Commission’s jurisdiction over the subject crossing’ ended upon
vompletion of its alteration from a vehicular/pedestrian crossing to a solely pedestrian crossing, or
alternatively upon the enactment of the Public Utility Law with its limi ting definition of “highway,”
regardless of whether the Commission had power to order such an alteration at that time.

- Based upon its theory, BTS contends that the 1930 Order 1s subject to res Judicata effect
because it was nm’appe‘aled at that ime. However, Norfolk Southern is not contesting the alteration
of the crossing from whicular/pcdcstrian to pedestrian only in 1930, but the enforcement of that
p(mioﬁ of the 1930 Order M:ich requires Norfolk Southern to maintain the cfossing at a point in
ume when Norfolk Southern, BTS and PennDOT all agree that the Commission has no j urisdiction

over the crossing itself.



But for the semantic change of the term “abandonment™ o “alteration” of the subject
crossing, the Pennsylvania Raiiroad’s petition was granted in full by the 1930 Order. The subject
- of jurisdiction was apparently not raised m the 1930 proceeding. Even so, lack of subject matter
sunisdiction 15 a defense that cannot be waived.  As quoted by our Suprene Court recently in
affirming that portion of a Superior Court decision in the case below that subject matter jurisdiction
can be raised even after the proceedings are concluded:

“f1]t is never too late to attack a judgment or decree for want of
jurisdiction. That question is alwayvs open™ In re Simpson’s Estate,
253 Pa. 217,215,98 A. 35,38 (1916). “Such a judgment is entitled
to no authonty or respect, and is subject to impeachment in collateral
proceedings at any time by one whose rights it purports to affect.”
Moskowitz’s Registration Case, 329 Pa. 183, 190, 196 A. 498, 502
(1938). *The want of jurisdiction over the subject matter may be
guestioned at any time. It may be questioned either in the trial court,
before or after judgment, or for the first time in an appellate court,
and it 1s fatal at any stage of the proceedings, even when collaterally
tvolved . ... In Re Paterson’s Estate. 341 Pa. 177, 180, 19 A2d
165, 166 (1941) (emphasis added).
DeCoutsworth v. Jones, 536 Pa. 414, 639 A.2d 792, 790 (1994).

Both BTS and PermDOT agree that the Commission cannot order any present alteration of
the crossing due to the Commission’s lack of subject matter jurisdiction over the crossing, a position
~with which Norfolk Southern agrees. Therefore, if the Commission enforces the 1930 Order, it will
lack jurisdiction to order any alterations to the crossing in the interests of satety. The assertion of
Jurisdiction to enforce the 1930 Order would therefore be contrary to the Commission’s mandate to

protect the public safety pursuant 10 66 Pa.C.S. § 2702(b). Under these circumstances, it would

promote the public safety for Norfolk Southern to determine whether a private pedestrian crossing




15 to be permutted at this location, as the railroad does for every other purely pedestrian crossing in
- the state, and if so to determine what safety features are necessary.

Norfolk Southern suspects that both BTS and PennDOT have a_concern about the
enforceability of Orders which require the maintenance of raﬂ‘-highway crossings following their
abolition  Secee.g., Friends of the Atglen-Susquehanna Trail. inc. v. Pa. Public Utility Comnrission,
717 A 2d 581 (Pa.Cmwlth. 1998} (affirming panif;s’ settlement agreement that municipalities
mamtairi certain crossings left 1n place following their abolitien), appeal denied, 559 Pa. 695, 739
A2d 1059 (1999). It 1s Norfolk Southemn's pbsiﬁon that a decxsion upho’lding the lack of
Commission jurisdiction in this matter would have no effect on such Orders, 1n that the Commission
had jurisdiction over the subject matter at the time that Order was entered and retains ju,nsdictioﬁ
over such crossings, whercas here it ceased to have jurisdiction to enforce a continuing mamntenance
obligation once the crossing was “altered” from a vehicular to a pedestrian crossing;

As has been held on numerous occasions, the Commission, as an admintstrative agency
created by statute, has only those powers expressly conferred upon it by statute or those powers
which are necessarily implied from its express powers. Feingold v Bell of Pennsylvania, 477 Pa.
1,383 A.2d 791 (1977); Counry of Bucks, 684 A.2d at 682; Peoples Natuwral Gas Company v. Pa.
Public Utiley Commission, 664 A.2d 664 (Pa.Cmwlth. 1995). Therefore, if the Commission lacks
surisdiction over the subject crossing, it lacks jurisdiction to Order the maintenance of that crossing
Since the Comnmussion lacks jurisdiction over pedestrian crossings such as the one at issue, the

Township's Complaint should be dismussed for lack of subject matter junsdiction.




" B.  The Township’s arguments that the Commission has jurisdiction over the
subject pedestrian crossing have no basis in law or in fact,

Contrary to the pbsitions of the other parties to this proceeding, the Township contends that
the Commission has jurisdiction over the subject pedestrian crossing; It does 50 by setting forth a
number of legal arguments, some based on « mischaracterization of the facts of recérd. and all of
which are erroncous.

The Township first argues that the Comnussion has subject matter jurisdiétion over the
crossing pursuant to Section 2702 of the Code because the PSC did not abolish the crossing nor
vacate the rdadwzy and the road is still, the Township contends, used as a highway. As discussed
above, it is true that the PSC used the word “alter” rather than “abolish™ in ordening the conversion
of the subject crossing from vehicular/pedestrian to pédestnaﬁ only. However, in this case that
change in verbiage is purely a matter of semantics, which may have been made based upon the PSC’s
belief that it retained jurisdiction over the crossing following its alteration to a pedestrian crossing,
Whether it’did or did not retain jurisdiction at the time is irrelevant, as st clearly lost jurisdiction over
the crossing once the term “highway" was defined in its present manner under the Public Utility Law
of 193’?. See County c)fBuc:lcs* v. Pa. Public Unlity Cgmmlssmm 684 A.2d a1 682.

| Fuﬂhemofc. ka highway does not need to be vacated in order for the Commission to effect
the abolition of a crossing. Sce 66 Pa.C S. § 2702(c) (the Co-mmiésiom»ay abandon or vacate such
highways or portions of highways as, in the opinion of the Commission, may be rendered
unnecessary for public use by the . . . abandonment of any of’ such crossings” (emphasis added)),
Application of Consolidated Ratl Corporation regurding Whitehouse Lane, A-00107458 (Opinion

and Order entered December 24, 1996), acopyof which is attached hereto as Exhibit “A” (highway
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crossing over railroud abolished :bm roadway not vacated). The Township‘s citation ofLacy v. East
Broad Top R‘;'u‘lmad and Coul Company, 77 A.2d 706 (Pa.Super. 1951) in support of its position in
this regard is particularly interesting, in that Lacy conéemed the abaﬁdonmem of arailroad right-of-
way, the Corsmission’s jurisdiction over which has been preempted by federal law.

The Township relies upon the case of Reading Compuany v. Pa. Public Uziiz‘{v Commission,
3133 A 2d 525(Pa.Cmwlth. 1975), for the proposition that the PUC has jurisdiction over a pedestﬁan
only bnidge if the bridge carries a legally open public road. [n that case, however, the 1ssue of ihe
Commission’s junsd‘ictién over pedestnian crossings was not raised. Furthermore, the  Reading
Company case predates both the Countv of Bucks and the Consolidared Rail Corporation v Pa
Pw"glic Uity Comnussion , 76 Pa.Cmwlth. 25, 463 A.2d Y0 (1983) cases, which hold that the
Ciomimssiun facks jurisdxctioﬁ pver pedestrian croésings‘

If the Township were seeking to now reestablish the subject crossing for vehicular use, it
might have a point in regard 1o the 3s$erted continuing public character of the roadway at the
crossing :f the roadway has indeed never bced vacated. But the Public Utility Code now requires
a crossmg to be used, and to have been constructed with the intrmtioﬁ of use, by vehicles in order for
it to qualify as a highway crossing under the jurisdiction of the Commission. The subject crossing
décs not so quaiily. |

Perhaps sensing the weakness of its arguments, the Township next attempts to establish the
path’s stutus as 4 highway at the crossing by stating there is “constant vehicular/bicycle use” at the
crossig, Township Mam Brief at 20. In making this assertion, however, it mischaructerizes the

facts of record and testimony of its own witnesses. The Township first states that “[t]he most
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frequent vehicular/bicycle use at the crossing is by the children of the Township in order to access
the river and the residents of Wenzel Drive”  Id. In support of this statement, the Township
references Township Exhibit No. t, which is a map of the area. 1t further references transcript pages
33 and 34, which do not refer to children’s use of the crossings, but instead children taking bi‘kes
“down Lo access the river.” These children could be using Wenzel Drive to “access the river” and
there ig no testimony that they ride across the crossing. In addition, does the Commission really wam
to encourage children to use a railroad crossing where there are no warning de?ices’ when they have
strect accéss? Inaddition, at transcript pages 76 an‘d 77, the Township’s witness testiﬁéd thai lve and
his neighbor carry their bikes across the crossing.

‘The Township next states that *[o’ther vehicles that have used the crossing have included

motorcycles and three wheel all terrain vehicles.” Township Main Brief at 20. The Township’s

references again do not support its statement. At page 20 of the transeript, the Township witness

does not state that motorcycles and three wheel all terrain vehicles have used the crossing, but
instead merely refers 1o the crossing as a “‘vehicle and pedestrian crossing.” Al page 30, the witness
muakes o mention of motorcycles and other motorized vehicles, but instead refers on the previous
page of the transcript to having seen people who “carried” bicycles “up the steps and across the
tracks™ at the crossing. At pages 50 and 51 of the transcript, the Township witness expressed his
opmnion that motorcycles “could” travel from one side of the crossing to th‘e other, not that they ever
have. Finally, at page 71 of the transcript, the Township witness testified that he believes the

-

crossing “should” be used as “access for bicyeles.” It addition to the lack of any evidence of

vehicular use of the subject crossing, 1t 1s clear by the stairway on the approach to the crossing and



the steép grade there that the crossing was never intended for other than pedestrian use. NT‘ 1190-
115, Norfoik Southern Exhibits No. 1, 3A 3B; Township Exhibit 8G.

The Application of Danville Area School District, Docket No. A-Q01 1847 8 {Order entered
March 19, 2002), which is cited by the Township at page 21 of its Mafn Briet and which approved
the construction of a proposed pedestrian crossing over which “school students riding bicycles would
be using the stdewalk and crossing to access the school,” is ‘inapplicablc to the present case. See
Application of Dunville Area School District, at 2,4 cbpy of which s zit(achcd hereto as Exhibit “B™
In that case, the crossing was obviously being constructed for use as a vehicular/pedestrian crossing
and thus came within the definition of'a highway pursuant to the Consolidated Ra;fl Corporation and
County of Bucks cases. Howeyer, in the present case, it 1s obvious that the crossing was not
constructed for vehicular use, due to the use of stairs and the steep approach to the crossing;

While the Township at page 22 of its Main Brief attempts to blame Norfolk Southern for the
height of the crossing, the Township presented absolutely no evidence that the stairs were never an
éntegralkpart of the crossing or how much the tracks may have been raised over time. In addition,
the 1930 Opinion and Order states that the sireet railway tracks of the Allegheny Valley Street
Railway Company were lowered about | lk inches atthat time to match the grade of zh’e state highway.
This indicates that ilmre was a difference in grade between the state highway and the Pcnnsylvania
Railroad in effeet at that time. See Township Exhibit No. 4. |

The Township next contends that the subject érossing remains a public highway under ’the
‘junsdicti(’m of ythe Commission because the approval of the alteration of the crossing from

vehicular/pedestrian to pedestrian only “was subject to the condition that the Pennsylvania Railroad
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would continually maintain the subject crossing.” Township Main Brief at 27 . “Having failed this
condition,” the Tc\wrishfp continues, “the Public Service Commission’s approval of the al,teraiibn
is without effect and the subject crossing is still a vehicular and pedestrian crossing.™ /d. Thisisan
absurd argument which 1gnores the practical reality that the subject crossing is no longer open to the
use of '}chicular traffic as well as the legal reality that the PSC approved this change.

The Township next contends that the Commission has subject matter Jurisdiction over the
crossing “because all of the crdssings in the area are interrelated.” Township Main Briefat 27, In
1ts eight-page argument in thys regard, the Township in effect contends that the snbject crossing is
intended only for pedestrians and the separate Wenvel Road crossing has no sidewalks and is
therefore intended for véhicular usage, so that the two crossings must Ee constdered as one for
purposes of determining Commission jurisdiction. In support of this nove] argument, the Township
cites the case éf Pa. Public Utility Commission v. Borough of Sowderton, 231 A.2d 875 (Pa.Super.
1967). in which the Commission 1ssued an Order requiring a comprehensi\fé engineering study to
detenmine the most economical means ofalleviating traffic congestion in the Bofough‘ including the
feasibility of eliminating 13 highway-rail crossings in and adjoining the Borough. I\’-éith'er this case
nor any other case cited in this section of the T ownship’s argument supports the argument that
separate pedestrian and vehicular crossings located nearly 1,300 feet apart (ToWnship Exhibit No.
1) cun be considered one crossing in order to determine Commission jurisdiction, rather than that
several croséings can be exanined concurrently to determine overall need and public convenience.

| Interestingly, in making this argument, thé Township contends that “the Wenzel Dove

crossing is for vehicular access only and not for pedestrians.” See Township Main Brief at 31. In
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making this argument, the Township refers to the provisions of the 1930 Order providing that the
subject crossing refers to it being for pedestrian usage, while the establishment of the Wenzel Drive
crossing doces not refer to any pedestrian usage. This results in the interesting inconsistency that the
Township is arguing that the subject crossing can be used for vehicular accesé when the 1930 Order
does not so state while pedestrians cannot usc the chzcl Drive cmssinghccausc the PSC Ordcf did
not state lhath‘l wis constructed for that purpose. |

'ln further regard to this argument, the Township ag:iin muscharacterizes the testimony of
record by stating there are “more than 35 residents that live on Wenzel Drive and more than a 100
residents that live on Twelve Mile Island that would be effectively cut off from the rest of the
Fewnshup af the ‘(;juys, Run Road crossing did not exist.” ['é.wnship Mam Brief at 32. First, it is
difficult to imagine how lhckresidmts of Wenzel Drive wéﬁld be “cut off from the rest of the
Township” when that road crosses Norfolk Soﬁthem‘s tracks to iﬁtersecz with the state highway.
Townshup Exhxbﬁ No 1. Second, the Township’s own witnesses provided testimony that most
residents of Twelve Mile Island park aibng, or off of Wenzel Drive and take a ferry over to the Island,
- N.T. 4}-42,69-70, 97, and the Township’s assertion in this regard is further belied by the testimony
ofits own witnesses that only about 6-12 people a day use the subject crossing. N.T 33-34, 89. The
‘I‘U.wtxshipr’s additional statement that “the residents of Terrace Drive and Campbell’s Run Road on
the north side of the raifroad would have no means of accessing the river” if the subj e;ét crossing did
1ot exist s snﬁm‘arly unsupportable because those persons can use the Wenzel Drive crossing for
aceess. Township Main Briefat 32, T&x nshup Exhibit No. 1. Furthermore, in regardllo pedestrians,

only one Township witness testified, without explanation, as to the “mpossibility of installing”
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stdewalks on either side of Freeport Road betwcm the Wenzel Drive crossing and the subject
crossing  See Township Main Brief at 32: N.T. 19, Whether that 1s true or not, however, has
absolutely no bearing on the determination whether the C‘ommissmn has jurisdiction over the subject
Crossing.

The Township next argues at pages 35 38 of its Main Bricf that the Commission has suﬁject
matier jurisdiction over the crossing “because the subject road at the cfossing 15 a public prescriptive
easement.” Jd. at 35. However, the law is clear in Pennsylvania that the public cannot establish
prescriptive nights on active railvoad right-of-ways. Pennsylvanie Raifroad Company v. Borough
of Freeport, 138 Pu. 91, 20 A 940 (1890); Holmes & Holmes v. Public Service (fonmnssicm, 79
Pa.Super. 374, 380-381 (1922). lisintercsting in thus regard that the T ownship attempts to establish
prescriptive nights by testimony such as that of the local tuvern owner, whq testified that some of her
patrons “want to come over and have a drink or two, and they have to use the cmssingf See
Township Main Brief at 38, qubtmg the direct testimony Qf Dolores Prasnikar.

The ’I‘oi»nship next argues that “the Commission can reguire the féilroad to mairtain safe
service and facilitics al the crossing regardless of the Order,” relying generally upon Section 1501
of the Code, 66‘Pa.C.S~. § 1501, Norfolk Sbuthem would first take the posttion that any assertion
of jurisdiction by the Commission over its tracks outside the parameters of a valid rail-highway
crossing would be preempted by federal law.  Furthermore, even if Commissioﬁ junisd ictién under
~ Section ﬁﬁ!)i were applicable, it would only be so for tacilities which the railroad choos¢s or is

required to provide. Here, in contrast, Norfolk Southern does not want to provide a pedestnan
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crossiﬁg, due to safety concerns and the Commzs‘sion has no juriédic‘tion lo require it to do so.
Therefore, the 'I’ownship’s’argumems in this regard are trrelevant. |

In further support of its argument that the pgblic has a “nght” to use the crossing, the
Township cites the permissive crossing doctrine at pages 42-44 of tts Main Brief. However, as
admitted by the Township, this is an “express or implied license to péss over rﬁilroad property” and
1s “a permissive nght-of-way over a railroad track.” /d. ézl 42 (emphasis addcdj. The permissive
crossing doctrine is a standard of care placed upon the railroad where 1t permits a crossing to exist
and does not establish the right to a croséing. The doctrine certainly does not establish Commission
jurtSdi{:tmn‘

Finally in this regard. the Township contends that because property convéyances to which
Norfolk Southern or its predecessors were not parties refer to a roadway at thé subject crossing,
subsequent property owners retain the right to continued use of the roadway at the crossing. See
Township Main Brief at 44-45. However, this argument 1gnores the fact that the Commission, as
wellas the PSC before it, has excl usivé jurisdiction over rail-highway crossings and has the authority

, it} aholish the use of a crossing for vehicular purposes, which thé PSC in effect did in this case.

The Township then spends many pages arguimy that the Comimission can enforce the Order
of the PSC based on the safety of the public In so arguing it cites alleged roadway and other
conditions in the area that have nothing to do with the crossing itself and are irrelevant in any
determination as to whether the subject crossing 1s wathin the Commission’s jurisdiction. Even so,
several points raised by the Township in its long discussion of this issue merit rebuttal. The

Township did not address whether it could install crosswalks at the intersection of Wenzel Drive
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w ith Freeport Road for the use of pedestrians, The “No Pedestrian Crossing Sign” referenced at page
48 of its Main Brief'is actuél]y located at Freeport Road adjacent to the subject crossing, and not at
Wenzel Drive. Finally, the testimony at page 62 of the transcript cited at page 50 of the Township's
Main Brief did not state that a pedestrian was killed while attempting to cross at the Wenzel Drive
crossing, but rather that a resident was killed there. There was no testimony as to whether this
resident was in a vehicle or was walking.

As there 15 no legal or factual basis to support the‘ Township's position in this case, its

C{;mplaini should be dismissed.

[,  CONCLUSION
For the foregoing reasons, the Complaint of Harmar Township in this proceeding should be

disrmussed for lack of subject matter jurisdiction

Respecetfuily subritted,

NAUMAN, SMITH, SHISSLER & HALL, LLP

By % St ( J/’M% .
Benjamin Cm Jr., Esquire
Supreme Court LD, #06283 '
200 North Third Street, 18 Floor
P. O. Box 840
Harrisburg, PA 17108-0840
: 717-236-3010
Date:  Apnl 12, 2004 o Attorney for Norfolk Southern Railway Company
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Puklic Meeting held November 14, 1996

Commigssioners Present:

John M. Quain, Chairman

Lisa Crutchfield, Vice Chairman
John Hanger

Pavid W. Rolka

Robert K. Bloom

Application of Consolidated Rail Corpora- : A-00107458

ticn for Approval of Abolition of Crossing
- where T-384 (Whitehouse Lane) crosses above
the tracks of said Corporation, in the
Township of Lower Swatara, Dauphin County

OPINION AND ORDER
BY THE COMMISSION:

Before the Commission for consideration and disposition
is tne Recmmmended Decision on Remand of Administrative Law Judge
("BLI") Robert A. Christianson which was issued on August 26,
1996, in the above-captioned proceeding. Exceptidns were filed
therecto by Stanford Cramer ("Cramer") and Consolidated Rail
Corporation ("Conrail®™) on September 16, 1996. Reply Exceptions
were filed by: (1) Township of Lower Swatara ("Township") on
September 24, 1996, (2) Pennsylvania Department of Transportation
("PennDOT") on September 25, 1996, and (3) Conrail on
September 26, 1996.

HISTORY OF PROCEEDINGSE

1. Conrail filed, on May 8, 1987, an Applicatibn for
approval of the abolition of the crossing where Whitehouse Lane
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crosses above Conrail tracks in Lower Swatara Township, Dauphin
County.'

2. The two crossings are near the western (Harrisburg)
end of the Harrisburg International Airport (“HIAM or "the air-
port") and are very close to the Borough of Highspire. The
Amtrak crossing is slightly south of the Conrail crossing, closer
to the airport. To the east of Whitehouse Lane, a highway spur

also reaches the airport. Further to the east, at the Borough of

Middletown, there is an additional access to the airport.

3. Various Protests and Petitions to Intervene were
filed concerning these Applications, (see Footnote No. 1) and
they were both set for hearing on May 19, 1988. A second hearing
was held on November 1, 1988, and the record was closed. No
Briefs were filed.

4. On’September 15, 1987, the Commission had issued an
Emergency Order providing that the Conrail crossing, which had
been closed by action of the Township, would remain closed. That
 Order was ratified by Commission Order adopted on October 2,
1987, and entered on October 9, 1987. At the November 1, 1988
hearing, the Commission Order was interpreted to mean that the
crossing would remain closed until final disposition of this
proceeding and then until an appropriate safety check could be
made .

5. A Recommended Decision concerning the two Applica-

tions was issued on April 3, 198¢. The Comrnission at its Public

U on July 13, 1989, National Railroad Passenger Corporation
("Amtrak") filed a related Application, docketed at A-00107609,
concerning a crossing where Whitehouse Lane crosses below Amtrak
tracks.




Meeting of May 11, 1989, adopted the ALJ’s Recommended Decision,
and two orders were issued on May 15, 1989.°7

! The Amtrak Application was denied. The text of the Order

for the Conrail crossing is as follovws: .

1. That the application of Consolidated
Rail Corporation for approval of
abolition of crossing where T-384
(Whitehouse Lane) crosses above the
tracks of said corporation, in Township
of Lower Swatara, Dauphin County is
denied.

2. That the bridge carrying T-384 (White-
house Lane) over and above the Consoli-
dated Rail Corporation tracks shall
remain closed until the structure has
been inspected and the Commission has
acted to reopen the bridge.

3. That Lower Swatara Township, Dauphin
County shall, within six (6) months of
this Commission order and at its initial
cost and expense, perform an inspection
of the bridge carrying T-384 (Whitehouse
Lane) over and above the Consolidated
Rail Corporation tracks to ascertain the
following:

(a) the allowable load carrying
~capacity with no repairs;

(b} the allowable load carrying
capacity with any recommended
repair of the bridge; and

{c) the cost of any work necessary
before the bridge is reopened.

4, That Lower Swatara Township, Dauphin
County shall promptly report the results
of the inspection to the Commission and
shall provide copies of this report to
all parties to this Consolidated Rail
Corporation proceeding. '

5. That this Consolidated Rail Corporation
proceeding at A-00107458 shall
thereafter be scheduled for hearing,
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6. The Township reported inspection results and a
subseqguent hearing was held on February 6, 1992. At the close of
the 1992 hearing, the parties reguested the opportunity to file
Briefs. Briefs and Reply Briefs were filed.

7. A Recommended Decision, dated July 10, 1982, was
issued. The Commission then, by its order adopted October 15,
1992, and entered December 17, 1992, allocated certain costs and
reguired that PennDOT perform an engineering study within
ejghteen {(18) months. Thé study was reguired in order to
~ determine whether the bridge should be replaced or repaired.

8. A hearing was held on December 7, 1994. Subsequent
to the hearing, several Letters and Briefs were filed. A Letter
from the ALY, dated April 24, 1995, referred to the issues as
fellows:

At this point, the Airport does not seen
interested in having the bridge re-opened.
Moreover, the various governmental entities
are either neutral or in opposition to the
reopening of the c¢rossing. Apparently, the
main reason for a bridge at this crossing is
to reach the land of Stanford Cramer. This
provides a basis for a re-opening of the
existing bridge or a new bridge. However, I
suggest further development before we pro-
ceed.

In your letter of February 6, 1995, you
suggest that a further hearing be held for
the purpose of reconsidering abolition and
that repair be considered. 1 realize that
Mr. Cramer is anxious to have some final
action taken, but I now support a re-opening,
and perhaps a full hearing.

concerning the inspection, a reopening
and cost allocation, at a time and place
to be designated by the Commission.
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Essentially, our problem is that Mr. Cramer
has land which would be cut off if the
crossing is abandeoned. This situation could
be a valid basis for additional work on the
crossing. There is a chance that the
existing bridge would be sufficient for

Mr. Cramer’s uses, but we do not know this at
this time. I gather that no one is particu=
larly interested in using the Amtrak under-~
pass and, as a passing thought, I suggest
that Amtrak night seek to have its crossing
abolished.

9. A final hearing was held on October 5, 1995. At
the conclusion of the hearing, the record was held open, and
various settlement efforts continued. Although the issues
outstanding were somewhat clarified, no settlement was achieved.
Briefs and Reply Briefs were filed.

10. ALJ Christianson’s Recommended Decision on Remand,
and Exceptions and Reply Exceptions thereto, were filed as noted
above.

DISCUBSION

The Findings of Fact of ALJ Christianson, as found on
i pages 11-34 of his Recommended Decision on Remand, are héreby
incorporated by reference unless modified expressly or by
necessary implication by this Opinion and Order.

, The ALJ concluded inter alia that abolition of this
crossing, subject to certain conditions, is necessary and proper

for the service, accommodation, convenience or safety of the
puplic. The ALJ further concluded that the bridge structure
should be allowed to remain in place for a period of two years
from the entry date of the Order to be entered herein.



As noted above, Cramer and Conrail filed Exceptions to
the Recommended Decision on Remand. Initially, we are reminded
that we are not required to consider expressly or at great length
cach and every contention raised by a party to our proceedings.

University of Pennsylvania v. Pennsylvania Public Utility Commis~
sion, 86 Pa. 410, 485 A.2d 1217, 1222 (1384). Any Exceptien or
argument which is not specifically addressed herein shall be |
deemed to have been duly considered and denied without further
discussion.

¢ramer filed eight (8) Excéptions to the ALJ’s Recon~
mended Decision on Remand. Several of these Exceptions are to
specific Findings of Fact, Conclusions of Law, or Ordering
Paragraphs of the ALJ. Generally, however, the gravamen of
Cramer’s Exceptions can be summarized as tha twin contentions
that: (1) the record does not support the ALJ’s Flndlngs of Fact
and'Conc1u51on5 of Law herein, and {2} the ALJ erred in his
conclusion that theé abolition of this crossing and removal of the
bridge is in the public interest. Cramer contends that the
evidence of record supports the position that the reopening of
this crossing is in the public interest.

PennDOT rejoins that the record herein provides ample
support for the findings and conclusions of the ALJ. PennDOT
further asserts that the record as developed supports the ALJ’s
position that the abolition of this crossing is in the public
interest. Conrail submits that the ALJ*s summary of the évidence
and Findings of Fact support his conclusion that Mabolition of
this crossing... is necessary or proper for the service, accom-
modation, convenience or safety of the public." {R.D., p. 18).
In addition, Conrail points out that both concerned governmental
entities in this proceeding, i.e., PennDOT and the Township,
support the abolition of the crossing.




Tn its Reply, the Township notes that Cramer purchased
the property in questibn after the bridge had been closed. The
Township further notes that PennDOT has taken the position that
it does not need this bridge for access to the airport and, in
fact, PennDOT intends to close Airport Drive, a private road, at
the Amtrak underpass. Ostensibly, the bridge would no longer
serve the general public, but would only serve Cramer.

We belisve that it will be instructive to quote
verbatim the relevant portion of ALJ Christianson’s discussion on
the issue of Cramer’s land. At page 16 of the Recommended
Decision, ALJ Christianson stated very succinctly as follows:

Given the closing of Airport Drive, we are
reduced to concern about the Cramer land.
This concern is appropriate but the existence
of this land does not provide a proper basis
for a finding that the public interest
requires the continuation of this jurisdic-
tional crossing. I conclude, rather, that
the abandonment application should be
granted.

In this situation, I am in agreement with the
guidance provided by Conrail when, at page 10
of its main brief, it refers to City of
Pittsburgh, 55 Pa. PUC 227 (1981). Conrail
quotes from the decision of ALJ Clements
which was adopted by the Commission. The
basic Conrail point is that the Commission
should be careful in exercising its power to
regquire parties to spend money on railroad
crossings, but should, rather, let the
interested parties make their own decision.
I am concerned about Mr. Cramer’s land and
feel that Conrail and PennDOT should also be
concerned about this land. There is a
chance, as I understand the situation, that
they would be liable to pay damages if they
"landlock" this Cramer property. However,
“that is essentially thelr problem and not a




problem for the Commission in its juris-
dictional role over railroad public
crossings.

K.D., p. 16.

The foregoing concern is the reason for the ALJ’s
reluctance to reguire immediate removal of the bridge, and to
allow it to remain in place for an additional two years. We note
that this proceeding has been active in excess of nine years.

The crossing was closed by Emergency Order issued on

September 15, 1987, by this Commission. This date was prior to
Cramer’s acguisition of the property in question. We find that
it has been well established, by the evidentiary record, that a
reconstructed crossing would solely benefit Cramer, and would not
ke in the public interest. As a consequence, we conclude that it
is not in the public interest to subsidize the reconstruction of
this crossing with public funding. |

Accordingly, we conclude that it is in the public
interest to direct that the subject crossing should be abolished,
and that the bridge in guestion be removed, within one year from
the date of entry of this Opinion and Order.

Additionally, we note that it is well settled in the
~law that in considering the credibility of witnesses, their
ranrer of testifying, their apparent candor, intelligence, |
personal interest and bilas or lack of it, are to be cdﬁsidered,in
determining what weight shall be given to their testimony.
Danovitz v. Portnoy, 399 Pa. 599, 161 A.2d 146 (1960). We note
that it is within the purview of the presiding ALJ to conduct the
proceeding in such a manner as to ensure the development of an

evidentiary record that is cogent, coherent and complete. 52 Pa.
Code §5.242. Premised on our review of the record, we conclude
that the ALJ’s conduct of the evidentiary proceeding was not




- arbitrary or capricious so as to warrant reversal of the ALJ’s
Recommended Decision. |

Therefore, we shall deny the Exceptions of Cramer.

Conrail filed a single Exception to the Recommended
Decision on Remand. Specifically, Conrail took exception to
Ordering Paragraph No. 4 of the Recommended Decision which reads,
in pertinent part, as follows:

4. That Consolidated Rail Corporation, at
its initial cost and expense, shall,
within 23 months of the end of the
two year period... furnish all material
and do all work necessary to demolish
and remove the bridge structure...

Conrail reguested that Ordering Paragraph No. 4 be
modified to reguire the removal of the bridge structure after
two years, unless Conrail applies for further relief prior to
that time. Conrail asserted that this addition would permit it

conrail) to apply for further relief prior to the end of that
peried, should the parties reach some agreement regardiﬁg a
possible future use of the bridge as a private crossing.

We note that the only party to file a response to
“Conrail’s Exception was the Township, which stated that it has no
obiection tc Conrail’s request. However, consistent with our
discussion sn“ra;‘and in light of our limitation of one (1) year
for the removal of the bridge with the concomitant abolition of
the crossing we shall deny Conrail’s Exception. :

Conclusion

We have carefully reviewed the record as developed in
this proceeding, including the ALJ’s Recommended Decision on
Remand and the Exceptions taken thereto. Premised on our review,
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we find that the ALJ’skReﬁommended Decision on Remand, as modi-
fied, is amply supported by substantial evidence in the record.
We further conclude that the Exceptions of Cramer, and the
Exception of Conrail, are not meritcrious and are denied:
THEREFORE,

IT I8 ORDERED:

1. That the Exceptions filed by Mr. Stanford Cramer on
 September 16, 1996, to the Recommended Decision on Remand of
Administrative Law Judge Robert Christianson, which was issued on
‘August %6, 1996, be, and hereby are, denied.

2. That the Exception filed by Consolidated Rail Cor-
poration on September 16, 1996, to the Recommended Decision on
Remand, be, and hereby is, denied.

- 3. That the Recommended Decision on Remand issued by
Administrative Law Judge Robert Christianson herein on' August 26,
1996, be, and hereby is, adopted as modified, by this Opinion and
Order. ' ~

4. 'That the Application of Consolidated Rail Corpora-
tion filed at Docket No. A-00107458 is approved consistent with
this Opinion and Order. |

5. fThat Consolidated Rail Corporation shall, at its
sole cost and expense, furnish all material and do all work
necessary to maintain the bridge structure until it is removed in
accordance with the terms of this Opinion and Order.

6. That Consolidated Rail Corporation, at its initial
cost and expense, shall, within one year of the date of entfy of
this Opinion'andvcrder, furnish all material and do all work
necessary to demolish and remove the bridqe structure includihg
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the abutments to a point one foot below the ground line. The
'highway enbankment is to be graded back at a two to one slope.
All ground disturbed is to be seeded and mulched to prevent soil
- erosion. '

7. That Lowver Swatara Township, at its sole cost and
expense, shall furnish all material and do all work necessary to
{1} erect and thereafter maintain permanent barricades on either
side of the abolished crossing to safely prevent vehicular
_traffic from uising the abolished crossing area; (2) erect and
thereafter maintain highway signs indicating Yroad closed," "dead
end” or "no ourlet!? at the intersection of Whitehouse Lane and PA
koute 230. '

8. That Consclidated Rail Corporation, at its initial
cost and expense, shall furnish flagmen, watchmen, and construc-
tion and engineering inspection services, as needed, while work
is being performed at the crossing in accordance with this
Opiniqn and Crder.

9. That Consolidated Rail Corporation, at its initial
cost and expense, shall furnish all material and do all work
- necessary to make any other adjustments to its facilities re-
guired as a result of the removal of the bridge. |

10. That Bell Atlantic-Pennsylvania and Pennsylvania
Power & Light Company, each respectively, at its initial cost and
expense, prior to removal of the bridge, shall furnish all
material and do all work necessary to alter or relocate its
facilities as necessary to accommodate the work herein ordered to
~abolish the crossing and remove the bridge structure; thereafter
to maintain its respective facilities in a safe and satisfactory
condition.

11



11. That any relocation of; change in or removal of
any existing structure, equipment or facilities of any public
utility other than Consolidated Rail Corporation, Bell Atlantic-

Pennsylvania and Pennsylvania Power & Light Company, which may be

reguired as incidental to the work herein ordered be made by the
said publie utility at its initial cost and expense and in such a
manner o as not to interfere with the construction of the
improvement.

12;' That the Township of Lower Swatara, County of
Dauphin, Consolidated Rail Corporation, Pennsylvania Department
of Transportation and the involved non-carrier utilities
covperate with each other during the construction of the work
herein ordered so that the operations or facilities of the
parties will not be endangered or unnecessarily impeded.

13. That the work ordered herein be completed within
one (1) vear of the date of entry of this Opinion and Order.
Upon completion of the work herein ordered, each of the invelved
parties report to this Commission the actual date of completion
cf its respective wbrk and, at the earliest practicable time
subsequent to the said date of completion, submit to this
Comrission a detailed statement of the actual costs incurred in
furnishing material and performing work in accordance with this
Order.

14. That, upon completion of the work, the Township of
Lower Swatara, at its sole cost and expense, shall furnish all
material and do all work necessary to maintain the remaining
partion of Whitehouse Lane.

15. That upon completlon of the work, Consolldated
Rall Cnrporatlon, at its sole cost and expense, shall furnish all
naterial and do all work necessary to maintain its railroad
tacilities at the abolished crossing.k
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16. That upon completion of the work and submission of
statement of actual cost by the parties, this proceeding be set
for hearing to consider the allocation of costs for work

performed in accordance with this Order.

BY THE COMMISSION,
John G. A
Secretary

CRDER ADOPTED: November 14, 1996

CRDER ENTERED: DE(C 24 1996
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PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105-3265

Public Meeting held March 14, 2002

- Commissioners Present:

Glen R. Thomas, Chairman
Robert K. Bloom, Vice-Chairman
Kim Pizzingrilli

Aarcn Wilson, Jr.

Terrance J. Fitzpatrick

Application of Danville Area School District & A-00118478
Borough of Danville for approval of the construction ,

of a pedestrian crossing at grade on the tracks of

SEDA-COG Joint Rail Authority, located in the )
Borough of Danville, Montour County. J O C

X i ( ‘
ORDER Ulnes
BY THE COMMISSION:

This matter is before the Commission upon an application filed on
December 10, 2001, jointly by Danville Area School District and Borough of Danville
seeking approval to construct a pedestrian ¢rossing at grade with a track of SEDA-COG
Jownt Rail Authonty operated by North Shore Railroad Company in the Borough of
Danville, Moatour County.

In its application, the School District and the Borough state that they
propose to construct a concrete and bituminous pedestrian crossing with a nominal width
of eight feet to connect existing sidewalks along State Route 11 with the existing school
walkways leading to the Middle School facility. The estimated construction cost of the
crossing and related connector work to existing facilities is $6,150, which wﬂl be bome
by the School District.

A field conference was held at the site of the pmposed pedesman Crossing
on October 18, 2001 ‘

BT
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 Representatives of North Shore Railroad Company, SEDA-COG Joint Rail
Authority, Larson Design Group, Danville Area School District, Pennsylvania Department
of Transperiation and Danville Borough were in attendance

At the field conference it was determined that school stucents riding
bicycles would be using the sidewalk and crossing to access the school  The Commission
will be required to appropriate the necessary railroad property to accommodate the
construction ot the pedestrian crossing. Rail traffic at the proposed pedestrian crossing
congists of two moves daily at a maximum speed of 10 miles an hour.

No one at the conference objected to the construction of the new
pedestrian crossing,

The record having been certified to the Commission, we issue this order
approving the application pursuant to Section 335(a) of the Public Utility Code (66 Pa.
C.S. § 335(a)and find that construction of a new pedestrian crossing is necessary and
proper for the service, accommodation, convenience or safety of the public;
THEREFORE ~ ‘

1T 1S ORDERED:
L. That the application be and is hereby approved.
2 That a new crossing where a proposed pedestrian crossing will

cross, at grade, a single track owned by SEDA-COG Joint Rail Authority in the Borough
of Danville, Montour County, be and is hereby laid out and established generally in
accordance with the right of way plan titled “SIDEWALK CONNECTOR FOR
DANVILLE AREA SCHOOL DISTRICT AND THE BOROUGH OF DANVILLE”
consisting of one (1) sheet submitted with the application, which said plan is made part
hereof and is hereby approved
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3 That in accordance with the provisions of Section 2702 of the
Pubhc Utility Code, 66 Pa. C.S § 2702, the following described property be and is hereby
taken and appropriated for the construction of the pedestrian crossing in accordance with
the approved right of way plan and that Numbered Paragraph 3 of this order together with
4 copy of said plan shall be recorded by the Recorder of Deeds of Montour County and
shall be indexed under the name or names of the record owner of said property, grantor(s),
and to the Borough of Danville, grantee, at the sole cost and expense of Borough of
Danville, applicant herein.

SEDA-COG JOINT RAIL AUTHORITY - Record Owner
RR 1 Box 372
Lewisburg, PA 17837

All that certain piece, parcel and lot of land situate in the Borough of
“Danville, Montour County, Pennsylvania, bounded and described as follows:

Beginning at a point ou the northern right of way
line of the SEDA-COG Joint Rail Authority said

“point being approximately seventy-four feet westerly
from the western back wal} of the railroad bridge
aver Mahoning Creek Thence from said point of
beginning crassing ands of SEDA-COG Joint Rail
Authority south 30 degrees, 19 minutes, 54 seconds
west (30°19'54"W) 12.6 feet to the southern right of
way line, Thence along said southern right of way
line of SEDA-COG Joint Rail Authority westerly by
a line curving to the left with a radius of 1140 30
feet for an arc distance of 13,93 feet, thence
crossing lands of SEDA-COG Jownt Rail Authonty
north 29 degrees, 37 minutes 35 seconds east
(29°37'S5"E) 12.0 feet to the northern right of way
line of SEDA-COG Joint Rail Authority, thence
along said right of way line by a line curving to the

right with a radius of 1152.30 feet for an arc
distance of 14.07 feet to the point and place of
beginning.

Containing 168 square feet as above described.
The above tract of land is a portion of real estate which became legally

vested in SEDA-COG Joint Rail Authority by deed dated July 30, 1984, recorded in Deed
Book 125 on page 827 in the Montour County Courthouse.




4 That SEDA-COG Joint Rail Authority, having agreed so to do, at
 the sole cost and expense of Borough of Danville, furnish all material and do all work
necessary to construct the pedestrian crossing by performing any necessary trackwork and
by mstalling an asphalt crossing with a rubber rail seal interface, and installing highway-rail
grade crossing crossbuck signs (R15-1) at proper locations in accordance with the
approved plan and Part 8 of the Manual on Uniform Traffic Control Devices.

5. That Borough of Danville at its sole cost and expense do all work
necessary to complete the remainder of the project in accordance with the approved plan.

6 That any relocation of, changes in or removal of ary adjacent
structures, equipment or any other facilities of any non-carrier public utility, which may be
required as incidental to the construction of the crossing, be made by said public utility at -
its sole cost and expense and 1n such a manner as will not interfere with the improvement,
and such relocated or altered facilities thereafter be maintained by said public utility.

7 That Borough of Danville cooperate with North Shore Railroad
Company so that during the time the crossing is being constructed, the operations and
facilities of the railroad will not be endangered or unnecessarily impeded.

8 That during the time the crossing is betng constructed North Shore
Railroad Company cooperate with Borough of Danville and conduct its operations in the
vicinity of the new crossing in a safe manner,

9 That all work necessary to canstruct the new pedestrian crossing be
done in 4 manner satisfactory to this Commission on or before December 31, 2003, and on
or before said date Borough of Danville and SEDA-COG Joint Rail Authority each report
the date of actuai completion of their respective portions of the work.

10 That Borough of Danville pay all compensation for damages due to
the owners of property taken, injured or destroyed by reason of the construction of the
‘crossing in accordance with this order

11, That upon completion of the construction of the pedestrian
crcssmg, Borough of Danville furnish all material and do all werk necessary thereafter to
matntain the sidewalk approaches to the pedestrian crossmg to points wthm two feet of
the rail
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[2. Thatupon completion of the construction of the pedestrian

crossing, North Shore Railroad Company furnish all material and do all work necessary

thereafter to maintain the pedestrian crossing surface to two feet beyond the rails and the
ighway-rail grade crossing crossbuck signs installed in accordance with this order.

BY THE COMMISSION

S

e it
James J. McNulty ;
Secretary

(SEAL}

ORDER ADOPTED: March 14, 2002

ORDER ENTERED: ~ KAR { ¢ 2002



v BEFORE THE : '
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Harmar Towaship,
Complainant

vS.

Norfolk Southern Railway Company;
Altegheny County; and Commonwealth of

Pennsylvania, Department of Transportation,

Respondents

Docket No. C-20030526

CERTIFICATE OF SERVICE

[ hereby certify that I served two (2) copies of the Reply Brnef of Nortolk Southern Railway
Company, in the above action, this day in the manner and upon the parties indicated below:

Electronic Mail and U.S. First Class Mail:

Hanmar Township

701 Freeport Road
Cheswick, PA 15024-120%
hannur 701 fecomeast.net

Howard M. Louik, Esquire
Assistant County Solicitor

300 Fort Pitt Commons Building
445 Fort Pitt Bouievard
Pittsburgh, PA 15219 ,
sinaglicvofcounty.allesheny pa.us

Shawn N Gallagher, Esquire
Springer, Bush & Perry

Two Gateway Center, 15" Floor
Pittsburgh, PA 15222
seallagher@ispringerlaw.com

Jason D. Sharp, Esquire
PA Department of Transporiation
Office of Chief Counsel

- P.O.Box 8212

Harnisburg, PA 17105-8212

isharpfdstate e us
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David A. Salapa, Esquire

PA Public Utility Comumission
Bureau of Transportation & Safety
P. O. Box 3265

Harnisburg, PA 17105
dsalapa@ustate.pa.us

Date:  April 12, 2004

mette Chelgren, Secretary M
{ Bénjamin C. Dunlap, Jr, Esquire
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SPRINGER BUSH & PERRY PC.

WRITER'S DIRECT DIAL.
Sradi N GALAGHER AUTURNEYS AT LR {412)454:0124
stallayrer@springeraw.com ) WRITER'S DIRECT FAX”
~ (412)338-9168
-
James N. McNulty, Secretary h "i‘ w
Public Uhility Coramission 2B S
P.0O. Box 3265 5 o =
North Oftice Butlding ~ R LA
Harrisburg, PA 17105-3265 . - ')
‘ ‘ N 2
sy i . : . A . -~
Re:  Harmar Township v. Norfolk Southern Railway Company o
Docket No.: C-20030526 .
Main Brief
Dear Mr. MeNulty -
Piease find enclosed an original and nine copies of the Reply Brief of Harmar Township
in the above captioned matter. Copies of the Township's Reply Brief have been served on the
narties of record in the manaer provided for in the attached certificate of service. If you have
any questions or concerns regarding the enclosed please contact me at your earliest
convenience.
Very truly yours,
SPRINGER BUSH & PERRY P.C.
By:
SNG/din
Enclosures
Ce Harmar Towoship (w/o encl)
Administrative Law Judge John Corbet
Benjamin C. Dunlap, Jr., Esquire
Jason D. Sharp, Esquire
David A. Salapa, Esquire D O CUM 4
PivissurGH ORFGE o T GArpway ( Pfrmz FSTH PLOCR sPITTSBURGH, TENNWYIVANIA 19222 1402 w41 23 2614900 = Fax (412) 26110645
AtkboRi Ana O Lwl}(}( AFRRINGTON PARKWAY SULHE 420 0 CORAGPOL IS DEXNSYIVANIA 151084745 w4121 604200 » FAX (4125 2(9:9638 ;M

A RN ARG . L2




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY

)«
Harmar Township, )
)
)
v ) Docket No C-2003030526
)
)
Norfolk Southern Raitway Company. )
)
)
) i
) L.
) \’j: 23 T
. ™ -
- 3 'f‘v‘l :
REPLY BRIEF OF HARMAR TOWNSHIP [ SR S
A -
;1 P
(o

DOCUMENT Filed on Behalf of:
' FO L D E R Harmar Township
Counsel of Record for this Party:

Blaine A. Lucas, Esquire

, DOCKETE Pa. 1.D. #35344

,‘ Shawn N. Gallagher, Esquire
APR 19 ppos ™ Pa. LD, #88524

SPRINGER BUSH & PERRY, P.C.
Two Gateway Ceater, 157 Floor
Pittsburgh, PA 15222

(412) 281-4900

Dated: April 12, 2004




PROCEDURAL HISTORY

On June 11, 2003, Harmar Township (“Téwnship") filed a tormal complaint with the
Public Utility Commission (“Commission”) against Narfolk Southern Railway Company
(“Norfolk”) requesting that the Commission order Norfolk to take responsibility for the
maintenance of a crossing (“Guys Run Road Crossing™) as per the 1930 rep’ort‘and. order of the
Public Service Commission of Pennsylvania, Application Doc. No. 21878-1930 (“Order™). A
field investigatiéﬂ and conference was held at th‘e site where the Guys Run Road Crossing‘
crosses the tracks of Notfolk in the Township on August 21, 2003. On January 29, 2004, a
~ hearing before the Honorable John H. Corbett, Jr. was held to receive téstimony and exhibits for
the purpose of detcﬁﬁining the Commission’s junisdiction and assignment of ﬁxiure- maintenance
responsibilities. ’

By letter dated February 27, 2004, ALJ Corbett directed the parties té file Main Briefs on

or before March 26, 2004, and Reply Briefs on or before April 12,2004,
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SUMMARY OF ARCUMENT

Pursuant to Section 315(b) of the Code, 66 Pa.C.S.A. § 315(b), Norfolk has the burden of
proof to demonstrate that the Order has been complied with. Norfolk has failed to establish by a
preponderance of the evidence that it has maintained the Guys Run Road Crossing'pursuant to
the terms of the Order. |

Pursuant to Section 332(a) of the Code, 66 Pa.C.S.A. § 315(b), the Township has the
burden of proof to the extent the Township’s complaint alleges that Norfolk has failed to furnish
and maintain adequate and safe service and f”acilitieé for the accommodation, convenience, and
- safety of the public. 66 Pa.C.S.A. § 1501. The Township has met its initial burden of proof as to
the adequacy of its service and facilities at the Guys Run Road Crossing, thereby shifting the
burdem of going foi'ward with the evidence to Norfolk. Norfolk failed to presém any rebuttal
évidence of co-equal weight concerning the adequacy and safety of its facilities.

Subject matter jurisdiction is an affirmative defense. As the party asserting an affirmative
defense, Norfolk has the burden of proof. Norfolk failed to establish by a preponderance of the
evidence that the Guys Run Road Crossing was not intended to be a way open to the use of the
pub’lic as a matter of right for vehicular traffic.

Norfolk produced no documentary br testamentary evidence at the hearing to support its
position that the Guys Run Road Crossing was abolished nor cited any legal authony
wh‘atsocvcr for the proposition that the alteration of a public crossing is tantamount to the
abandonmem or abolishment of the same. Moreover, the presence of the incline and the stairs at
the subject crossing are completely irrelevant in determining the intended use of the Guys Run
Road Crossing and inapplicable to satisfying Norfolk’s burden of proof. The remainder of the

evidence concerning the intended use of the crossing presented by the parties of record is
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speculative in nature. kAs such, the application of the res judicata doctrine and Sections 103 and
316 of the Code shouid be utilized in interpreting the conflicting inferences that can be deduced |
from the Order. |

Assumfng arguendo that it was the Township’s burden to prove Norfolk’s affirmative
defense, the Township nonetheless presented a prima facie case sufficient to overcome Norfolk's
motion to dismiss, and for the Commission to enforce the terms of the Order.

Moreover, Norfolk’s safety concemns are overly stated. The Commission can require
Norfoik to maintain and address its concemns through Sections 1501 and 2702 of the Code. 66
Pa.C.S.A. §§ 1501, 2702.

Lastly, PennDot may be required to contribute to the maint‘enance of the subject crossing
because it was determined by the Public Scrvicé Commission that it was a necessary party to the
Order. Also, PennDot receives a benefit from the continued maintenance of the crossing because

of the presence of the fully signalized crosswalks at Guys Run Road and the lack of the same at

- Wenzel Drive.



ARGUMENT

L PURSUANT TO 66 Pa.C.S.A. § 315(b), NORFOLK HAS THE BURDEN OF
PROOF TO SHOW THAT THE ORDER HAS BEEN COMPLIED WITH.

The Bureau of Transportation and Safety of the Pénnsylvania Public Utility Commission
(“Bureau"}) mistakenly places the burden of proof on the Township to establish that it is entitled
to the relief requested in its complaint (Bureau p. 7). Moreover, it specifically allocates the
~ burden of proof to the Township to éstablish by a preponderance of the evidence that the Guys
Run Road Crossing is or was intended to be a way open to the use of the public as a matter of
right for vehicular traffic pursuant to Sections 2702 and 2704 of the Public Utility Code (the
5 ;‘Code"), 66 Pa.C.S.A. § 101 er.seq, 66 Pa.C.S.A. §§ 2702, 2704 (Bureau p.11}.
| Generally, the party that brings a complaint against a jurisdictional public utility pursuant

to Section 701 of the Code, usuaﬂy incurs the burden of proof as provided in Section 332(a) of
the Code. 66 Pa,C.S.A. §§ 332(a), 701. However, the Code provides that the utility has the
burdén of proof in proceedings where it is alleged that the utility has violated any lawful
' Comniission determination or order. 66 Pa.C.S.A. § 315(b). Mid-Atlantic Power Supply Ass'n v,
PECO Energy Co., 194 P.UR. 4" 495 (NO, P-00981615, C-0098201 1, C-00981846, ID 119000}
(May 19, 1999).
The applicable statutory burdens are stated as follows:
(a) Burden of proof.-«Except as may be otherwise provided in section 315
(relating to burden of proof) or other provistons of this part or other relevant
statute, the proponent of a rule or order has the burden of proof.
66 Pa.C.S.A. § 332,
(b) Compliance with commission determinations and orders.--In any case
involving any alleged violation by a public utility, contract carrier by motor

vehicle, or broker of any lawful determination or order of the commission, the
burden of proof shall be upon the public utility, contract carrier by motor vehicle,
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or broker complained against, to show that the determination or order "‘of the
commission has been complied with. : -
(¢) Adequacy of services and facilities.--In any proceeding upon the motion of the
commission, involving the service or facilities of any public utility, the burden of
proof to show that the service and facilities involved are adequate, efficient, safe,
and reasonable shall be upon the public utility.
66 Pa.C S.A. § 315 (emphasis added).
| Both statutory provisions concern Commission orders and the assignment of the burden
~ of proof, however, one assigns the burden of proof to’th‘e complaining party and the other upon
the public utility. Even though these similarities may confound the determination, it is crucial 1o
take notice that the language emphasized‘ink Section 315(b) above does not appear in Section
322(a). Under the provisions of the Statutory Construction Act of 1972, 1 'Pa.C.S.A. ‘§ 1501
et.seq., “‘whenever a general provision in a statute shall be in conflict with a special provision in
the same or another statute, the two shall be construed, if possible, so that effect may be given to
both”. I Pa.C.5.A. § 1933, The order in Section 315(b) denotes orders previously issued,
whereas Section 332(a) concerns the future issuance of a Commission order where no underlying
order previously exists. | While it is axiomatic that that a complaining party éeeking the
enforcement of an existing Commission order is also a proponent of anew order, that does not
niean that Section 332(a) will automatically be applied, to hold otherwise would render Section
315(b) superfluous.

- In this proceeding, the Township has alleged a violation by Norfolk of a Commissidn
order. T he burden of proof is on Norfolk to show that 1t has complied with the Order, not the
Townshiﬁ; See U. S. Steel Corp. v. Pennsylvania Public Utility Commission, 450 A.2d 1073
(Pa.Cmwlth. 1982); Liberty Cab Company v. Chernavsky, 91 Pa.P.U.C. 715 (NO. H-

: 000007‘801\49801, H-00000780M9802, H-00000780M9803, 1D 118877) (Dec 07, 1998); Mid-
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Atlantic Power Supply dss'n v. PECO Energy Co., 194 P.UR. 4 495 (NO. P-00981615, C-
00982011, C-00981846, ID 119000) (May 19, 1999) (public utilty to bear the burden of proof in
cases invblving an alleged violation of a Commission Order); Pennsylvania Public Utility Com'n
v, Orji, 96 PaP.U.C. 345 (NO. H-00000102M1005, P-566, ID 129752) (Oct 05, 2001) (the
burden of proof is upon the public utility to show that violation of a Commission Order did not
occur); Pennsylvania Public Utility Com'n v. Anyanwu, 94 PaP.U.C. 27 (NO. H-
’000942761\/[0181, 1D 120865) (Jan 21, 2000).

The burden of proof is not synonymous with the burden of going forward with the
evidence. Pa. Public Ulility Commission v. Breezewood Telephone Co. Docket No. R-901666,
Slip op. at 7 (Opinion and Order adopted January 31, 1991, entered January 31, 1991). The
Township had the initial evidentiary burden td establish Norfolk’s violation of the Order, while
Nérfolk bears the bur’dekn of proof demonstrating that it complied with the Order. See In re
AT&T Communications of Pennsylvania, Inc., 80 Pa.P.U.C. 349 (NO. P-§80306) (Aug 19,
1993).

T o meet its preliminary burden, the Township was required to demonstrate that Norfolk
was privy to a lawful determination or order of the Cormission and that Norfolk was in
violation of the same. 66 Pa.C.S.A. § 315(b). As the record indicates, the Township has more
than satisfied this preliminary requirement thercby pla’cmg the burden of proof upon Norfolk.
The Order is a lawful determination or order of the Commission (Bureau Br. 16, 17; Tr. 135;
136), Norfolk is the responsible party under the Order (Twp. Ex. 14 p. 2; Tr. 108, 123, 124), and
Norfolk and iis predecessor in interest has violated the Order in exéess of 30 years (Twp. Ex. §;

Tr. 107, 115, 116, 121). See 66 Pa.C.S.A. § 103 (“[a]ll certificates, . .[and). . . orders issued, . .



under any repealed statute . . .in full force and cffect upon the effective date of this part, shall
remain in full force and effect. . . until revoked, vacated, or modified™).

As to the burden of proof, in addition to presenting no su‘b‘stamial and legally credible

evidence demonstrating that it complied with the Order, Norfolk expressly admitted to violating

“the Order (Twp. Ex. 8; Tr. 107, 115, 116, 121). Samuel J Lansberry, Inc. v Pennsylvania Public

Utility Com'n, 578 A.2d 600 (Pa.Crwlth. 1990),
IL PURSUANT TO 66 Pa.C.S.A. '§ 332(a), THE TOWNSHIP HAS THE B‘URDEN OF
' PROOF TO SHOW A VIOLATION OF 66 Pa.C.S.A. § 1501, BUT NORFOLK

HAS THE BURDEN OF GOING FORWARD.

In contrast, the Bureau’s assertion is correct to the extent the Township’s complaint
concerns the adequacy of Norfolk's service and facilities at the Guys Run Road Crossing.
Aronson v. Pennsylvania Public Utility Commission, 740 A.2d 1208 (Pa.mei‘th. 1999). In this
instance, the Township is a proponent of a Commission order requiring Norfolk to make
necessary improvements pursuant to Section 1501 of the Code, irrespecﬁvé of the existence of
the Order. 66 Pa.C.S.A. § 1501. Under Section 315(c), the public utility has the burden in
proceedings involving its service or facilities. 66 Pa.C.S.A. § 315(c). However, since Section
315(c) of the Code applies oniy to proceedings "upon the motion of the commission™ and this 18
not’ a Commission action, Section 315(c) has no application, Section 332(a) kdoes. Teltron, Inc. v.
Pennsylvania Public Utility Commission, 417 A.2d 599 (Pa.melth 1984).

| While the Township cannot use its argument that Norfolk has violated the Order to
bdc)tstraij the initial burden of proof as to the adequacy of its service and facilities at the Guys
Run Road Crossing, the burden of going forward with the evidence is nonetheless shifted to

Norfolk. See Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217 (Pa.Cmwlth.




2001) (once it is determined that a complainant has made out a prima facie case, the burden of
‘going forward shifts to the utility).

The Commission has held that for a complainant, to establish a sufficient case agéinst a
utility and satisfy the burden of ‘proof under Section 332(a), it must show the utility is
responsible or accountable for the problem described in the complaint. Wayne Rhodes v.
Southwest Pennsylvania Railroud Company, Case 00981691 (Pa.P.U.C. January 19, 2000)
(éz‘ting to Feinstein v, Philadelphia Suburban Water Company, 50 Pa P.U.C. 300 (1976).

In this case, the Township has plead and produced evidence that Norfolk is responsible
and accountable for the cutrent condition of the Guys Run Road Crossing (Twp. Br. 38-45).
Ha‘)ing established a prima facie case, the burden of going forward with the evidence shifted to
Norfolk to produce rebuttal evidence. John Nicklas, Jr. v. Pennsylvania-dmerican Water
Company, C-00923845 (Pa.P.U.C. September 17, 1992). |

As with failing to produce evidence to demonstrate cdmpliance with the ‘O‘rder, Norfolk
likewise failed to produce any rebuttal evidence concerning the applicability of Section 1501 to
the Guys Run Rdad Crossing or that it furnished and maintained adequate, efficient, safe, and
reasonable service and facilities for the accommodation, convenience, and safety of the public.
66 Pa.C.S.A. § 1501.

The term “burden of proof” means a duty to establish a fact by a préponderance of the
evidence, or evidence more convincing, by even the smallest degree, than the evidence‘ presented
by the'other party. Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (Pa. 1954). Due to Norfolk’s
'failure 1o go forward with any rebuttal evidence concerning the applicability of Section 1501, the

Township has met and satisfied its burden of proof.




. THE QUESTION OF THE COMMISSION'S SUBJECT MATTER

JURISDICTION IS AN AFFIRMATIVE DEFENSE WITH WHICH NORFOLK

HAS THE BURDEN OF PROOF.

The Bureau asserts that the Commission should dismiss the T vwmship"s complaint to the
extent that it requests the Cbmmission to exercise jurisdiction pursuant to Section 2702 of the
Code because it failed to establish by a preponderance of the evidence that the Guys Run Road
Crossing is or was ever intended to be a way open to the use of the public as a matter of right for
vehicular traffic (Bureau Br. 11). However, under the long established principles of
Pennsylvania jurisprudence, this purported allocation of the burden of proof is mistakenly placed
upon the Township. ’

It is Norfolk, not the Township, that contends the Commission does not have jurisdiction
over this case. Subject matter jurisdiction is an affirmative defense. Mangﬁeld Hospitality Ltd,
Partnership v. Board of Assessment Appeals of Tioga County 680 A.2d 916 (Pa.Cmwith. 1996).
As the party asserting an affirmative defense, Norfolk has the burden of proof. Baldwin V.
Devereux Schools, 154 A. 21 (Pa. 1931); Re CSX Transp., Inc., 77 Pa.P.U.C. 194 (NO. A-
- 00109572) (Sep 17, 1992); Pennsylvania Public Utility Com'n v. Pittsburgh Limousine, Inc., 88
Pa.P.U.C. 337 (NO. A-00107834C9701, A-00107834C9702) (Apr 09, 1998).

A litigant's burden of proof before the Commission is satisfied by establishing a
preponderance of kevid,ence which is substantial and legally credible, and not with mere
“suspicion" or by only a "scintilla" of evidence. Samuel J. Lansberry, Inc. v. Pennsylvania Public
Utility Commission, 578 A‘Zd 600 (Pa.Cmwlth. 1990) quoting Pennsylvania Labof Relations
Board v. Kaufmann Department Stores, Ine., 29 A.2d 90, 92 (Pa. 1942). The term “substantial
evidence” requires more than a mere trace of evidence or a suspicion of the existence of a fact

sought to be established. Norfolk & W. Ry. Co. v. Pennsylvania Pubz’ic’ Utility Commission, 413

10
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A.2d 1037 (Pa. 1980); Murphy v. Pa. Dept. of Pub. Welfare, 480 A2d 382 (Pa.Cmwlth. 1984).
Moreover, and most importéntly with regard to the case sub judice, speculative evidence alone is
insufficient 1o support a finding that that a litigant has satisfied his burden of proof. Seé Barone
\a Peﬁn,sy!vania Public Utility Commission, 485 A.2d 519 (Pa.meIth; 1984).
Al NORFOLK DID NOT SATISFY ITS BURDEN OF DEMONSTRATING
THAT THE GUYS RUN ROAD CROSSING WAS ABOLISHED BY THE
PUBLIC SERVICE COMMISSION.

In this ‘proce‘eding, Norfolk bases its assertion that the Com}nission; is without subject
matter jurisdiction on the erroneous suppoéiti,on that the Guys Run Road Crossing was abolished
by the Public Service Commission and a misplaced reliance on County of Bucks v. Pennsyivania
' Pub[ic Utitity Commission (“Bucks”), 684 A.2d 678 (Pa.Cmwlth. 1996j (Addendum to Norfolk’s
Preliminary Motion to Dismiss, paragraph 3).

Norfolk’s allegation that the G‘uys Run Road Crossing was formally abolished is solely
predicated on the 1930 Public Service Commission Docket (Twp. Ex.’ 2, 3, 4; Tr. 128). However,
as the party with the burden of proof, Norfolk produced no documentary or testamentary
evidence at the hearing to support its position.  Furthermore, Norfolk has failed to cite any legal
| authority whatsoever {or the proposition that the alteration of a public crossing is tantamount to
the abandonrnent ot abolishment of the same. See City of Erie v. Public Service Commission, 74
Pa.Supef, 268, 269 (Pa.Super. 1920) (“three words are used in the aci, ‘relocate,” or ‘alter,” or
‘abolish’. . . we must presume that each of these woi‘ds has some distinctive meaning”).

~In response to this assertion, the Township produced ample evidence at the hearing and
explained in great detail in its Main Brief that the Guys Run Road Crossing was never abolished
by the Public Service Commission (Twp. Ex. 2, 3, 4, 14 page 2, 15; Twp‘k Br. 6-19). Assuming

arguendo that it was the Township’s obhgation to demonstrate that the subject crossing was

11
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never ,ﬁbol’ished, it has ’more than satisfied this burden. See City of Erie v Publié Service

Commission, 14 Pa.Super. 265 (Pa.Super. 1920); Lacy v. East Broad Top R & Coal Co.; 77 A2d

706 (Pa.Super. 1951); 4. D. Graham & Co. v. Pennsylvania Turnpike Commission, 33 A.2d 22

(Pa. 1943); CSX Transp., Inc. v. Pennsylvania Public Utility Commission, 558 A.2d 902
(Pa.Cmwith, 1989).

B. THE INCLINE AND PRESENCE OF STAIRS AT THE GUYS RUN ROAD

CROSSING IS NOT SUBSTANTIAL AND LEGALLY CREDIBLE

EVIDENCE. ‘

All of the partiés of record in this proceeding rely on tﬁe incline and presence of stairs at
the Guys Run Road Crossing as evidence that the Public Service Commission intended to limit
the use of the crossing to only pedestrians (Norfolk Br. 3, 5-8; Bureau Br. 5, 9, 10; PennDot Br.
7, 8). However, this is specious reasoning and completely speculative in nature.

The Order expressly states:

THIRD:  That the crossing immediately west of Harmarville
- Passenger Station altered and changed from vehicular to pedestrian crossing shall

be planked or paved for a width of four feet.

The 1930 Docket does not mention the construction of stairs or anything about an
increased grading in altering the crossing. The third paragraph of the Order is probative evidence
that at the time the Public Service Commission ordered the crossing altered it was at a grade that
was accessible for vehicular use, and was to remain that way upon completion.

Moreover, the only evidence concemning any type of grading in the Order is that the right
of way be lowered, not raised. The Order states that the street railway tracks of the Allegheny
Valiey Street Railway Company were lowered about 11 inches at that time to match the grade of

the state highway at the new crossing (the Wenzel Drive Crossing) (Twp. Ex. 4). At that time the




crossing was still for “vehicular and pedestrian” use. As such, it was at a grade which vehicles
could cross, and only 1,300 feet away the grade was being lowered (T Wp Ex 1).

In i‘ebutting the increased grade and stairs as evidence to the intended use of the créssing,
the Township presented evidence that the present incline, which necessitated the steps at the
crossing, did not exist in 1930 (T'wp. Br. 21, 22). It 1s patently obvious that if the incline did not
exist in 1930, it could not have been contemplated by the Public Service Commission in making
its determination to alter the cmssing. Assuming arguendo that the Public Service Commission
did mtend the subject crossing be limited to only pedestrians, the incline and stairs would still
not be germane proof to such a finding,.  Moreover, it was Narfolk and its predecessors in
interest that created “the‘steep six-foot rise leading up to the subject crossing” over the past 74
years {Twp. Br. 21, 22; Norfolk Br. 3, 8; Tr. 100, [30). |

The presence of the incline and the stairs at the subject crossing are completely irrelevant
- in determining the intended use of the Guys Run Road Crossing and inaﬁplicable to satisfying
Norfolk’s burden of proof.

| C. THE APPLICATION OF THE RES JUDICATA DOCTRINE AND
SECTIONS 103 AND 316 OF THE CODE ARE DETERMINATIVE IN
WEIGHING CONFLICTING INFERENCES.

In support of Norfolk’s contention, the Bureau cites to the phraseology of the Order as
indication of the Public Service Commission’s intent thAt the subject érossing be limited to
pedestrians ( Bureziu Br. 5, 10). The inferences that the Bureau makes conceming the express
language of the Order are addressed in the Township’s Main Brief (Twp. Br. 21, 22). See
Application of Danville Area School District, Docket No. A-00118478 (Order entered March 19,

2002) (*Application of Danville Area School District & Borough of Danville for approval of the
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construction of a pedestrian crossing at grade on the tracks of SEDA-COG Joint Rail Authority,
| located in the Borough of Danville, Montour County”).

The Bureau’s assertion that the wording of the Order altering the crossing from a
vehicular crossing to a pedestrian crossing as inferential evidence of thé Public Service
Commission’s intent, is nonetheless speculative in hature and uncorroborated by other reliable
evidence. To the extent that this may shift the burden of going forward with the e\'ziden‘ce to the
Township, the Township has more than met this burden by presenting evidence of greater weight
than that of the Bureau’s asserted herein (Twp. Br. 15, 20, 21, 28, 30, 31). See Wayne Rhodes v.
Southwest Pennsylvania Railroad Company, Case 00981691 (Pa.P.U.C. January 19, 2000).

All of the parties of record can postulate as to what the true intent of the Public Service
Commission was in 1930 to the same spei:ulatii!e degree. The Public Service Commission could
| have altered the crossing to disallow cars, but allow only pedestrians and bicycles. The Public
Service Company Law (the “Act™) of July 26, 1913, P. L. 1374, as amended, did not define the
term ‘fveﬁicle”‘ In the same conclusory fashion, it can be inferred that the Public Service
Commission did not consider a bicycle a vehicle. The same approaches at thercrossing still exist
today as they did in 1930. As such, it can be inferred that the Public Service Commission
considered the safety of children using their bicycles to access the river (Twp. Ex. 1).
Conceivably, 1t was self evident to the Public Service Commission that the use of bicycles would
necessarily be included in thekalteration that it did not deem it worthy of mentigning in the Order.

~ This is the same kind of reasoning that underlies Norfolk’s contention that any prior
assertion of jurisdiction over the Guys Run Road Crossing by the Public Service Commission is
without effect. As with the term “vehicle,” the term “highway” was an undefined term in the

Act. Both of these terms are now defined terms under the Code and provide more guidance to
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‘the Commission in determining jurisdiction over highway-rail crossings than it did for its
predecessor in interest under the Act. 06 Pa.C.S.A. § 102; Consolidated Rail Corp. v.
Pennsylvania Public Utility Commission (“Conrail™), 463 A.2d 90 (Pa.Cmwlth. 1983).

Even though highway was an undefined term, for tﬁe Public Service Cammission to
maintain jurisdiction over a rail crossing, the tracks or other facilities of ihe railroad still had to
cross a “public highway”. Article V, Section’ylzl As explained in detail in the Townsﬁip’s Main
Brief, it can be inferréd that the Public Service Commiission intended to maintain jurisdiction
over the Guys Run Road Crossing after its alteration as contemplated by Section 2702 of the
Code, from its intentional linguistic modifications between the application of the Pennsylvania
Railroad and the Order, and its future tense references of the disputed portion of Guys Run Road
as a highway (Twp. Br. 12 -15). Regardless, this is not the Township’s burden to prove.

As previously explained in the Township’s and Bureau’s Main Briefs, the case at Docket
No. €-2003030526 is not an opportunity to relitigate or redetermine the issues aiready decided
by the Public Service Commission at Docket No. 21878-1930 (Twp Br. 54; Bureau Br. 15, 16).
In the absence of an appeal, Pennsylvania Ratlroad conceded the validity of the findings in the
Order. York Tel. & Tel. Co. v. Pennsylvania Public Utility C’ommz‘ssiaﬁ, 121 A.2d 605 (Pa.Super
1956); see also Com. ex rel. Cook v. Cook, 449 A.2d 577, 582 (Pa.Super. 1982) (“the issue of
subject matter jurisdiction is res judicata even though it was not litigated in the first instance or,
indeed, even ;hﬁughf the matter was wholly uncontested”y; Hall v. Pennsylvania Board of
. Probation and P‘amle, 733 A2d 19 {Pa. me[th. 1999) (the principles of res judicata apply to
administrative determinations). |

Moreover, Section 316 of the Code provides: “Whenever the commission shall make any

rule, regulation, finding, determination or order, the same shall be prima facie evidence of the
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facts found 'and shall remain conclusive upon all parties affected thereby, unless set aside,
annulled or modified on judic’iél review.” 66 Pa.C.S.A. § 316 (emphasis added); see Buffalo &
Lake Erie Traction Co. v. Public Service Commission, 67 Pa.Super. 581 ( Pa‘Super. 1917) (an
6rder of the Public Service Commission concerning a crossing is prima facie reasonable, and
when appealed from, the burden of proving it unreasonable re‘sté upon the appellant).

Despite the speculative assertions conceming 'ih& intended use of Guys Run Road
Crossing, the application of the res judicata doctrine and Secticms.i()fs and 316 of the Code
conclusively affiom the evidence presented by the Township. 66 Pa C.S.A. §§ 103, 316; see J.
Berman & Sons, Inc. v. Pennsylvania Dept. of Transp., 345 A.2d 303 (Pa.Cmwlth. 1975).

D. EVEN IF THE TOWNSHIP HAD THE BURDEN OF PROOF IT

ESTABLISHED ITS CASE BY A PREPONDERANCE OF THE

EVIDENCE. S R ‘

- Assuming arguendo that it was the Township’s burden to ‘prove Norfolk’s affirmative

defense, the Township nonetheless presented a prima facie case sufficient to overcome Norfolk’s
motion to dismiss, and for the Commission to enforce the terms of the Order.

In satisfying the burden of proof by a preponderance of the evidence, ;‘to prevail on a
complaint, a complainant normally must demonstrate, according to statutory and decisional law
criteria or recognized equitable principles, that the respondent utility has violated a 'statute which
 the Commission has jurisdiction to admunister' or violated a 'regulation or order of the |
Ccrmnission."‘” 6 6 Pa.C.S. § 701; Sobota v. Equitable Gas Co., 93 PaP.U.C. 359- {(NO. c-
00981661, 1D 119018) (Oct 18, 1999).

In satisfying this burden, the Township has shown that it woul’d have been imposﬁible for
the Publi¢ Service Commission to have contemplated the incline and stairs in 1930 and that the

crossing was never abolished. All of the parties of record point to these two factors as the only
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reasons‘ why the Commission does not have subject matier jurisdiction under Section 2702 of the
Code, 66 PAC.S.A. § 2702, |

In applying this discredited evidence to decisional law, the parties of record put forth the
proposition that the case sub judice must either confonn&ﬁth the holding in Conrail or Bucks.
with each of them ﬁndihg that Bucks was’ determinative of the facts presented (Bureau Br. 9;
PennDot Br. 7; Norfolk Br. 5-8). The evidence presented by the Township cieaﬁrly shows that of
the two, the Guys Run Road Crossing is more like the crossing in Conrail (Twp. Br. 20, 21, 51-
54).

In Bucks, the Pennsylvania Public Service Commission ordered that an above-ground

pedestrian bridge be constructed as a condition to the abolishment of an at-grade crossing. Bucks

at A.2d 681-82 (emphasis added). None of these factors apply to the Township’s case. In
holding t}xat the Commission did not have jurisdiction under Section 2702, the Court stated

“[a]lthough bicycle travel is considered vehicular traffic, a bridge constructed solely for

pedestrian_use is not a highway as defined by the Code because no "vehicular traffic" was
intended or permitted.” /d (emphasis added).

As previously explained, the Guys Run Road Crossing was niot constructed solely for -
pedestrian use, it was constructed primarily for vehicular use, it was altered for pedestrian use
(Twp. Ex. 2, 3, 4, 12; Twp. Br. 51-54). Moreover, the court held that the Commission lost
jurisdiction once it ordered it abolished. Id. It is obvious that Bucks is not applicable in this
proceeding since the Court did not address the issue of Commission jurisdiction under Section

2702 onee it ordered a crossing altered. As the Court in Bucks stated: “[o]ur decision has no

. effect on the PUC's regulation of pedestrian portions of highway crossings because where the

PUC has jurisdiction, it is exclusive” (emphasis added) (Twp. Br. 51-54).
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Outstde of Conrail and Bucks, none of the parties of record presented any evidence or
decisional law that would preclude the Commission from assuming jurisdiction under Section
2702. ‘The Township on the other hand, presented testimony, evidence (Twp. Ex. 12, 16), and
decisional law that demonsirated Lhzit the disputed portion of Guys Run Roead is‘ both a de jure
and de facto “highway” under Section 2702. See Reading Co. v. Pennsylvania Public Utility
Comniission, 333 A.2d 525 (Pa.Cmwlth. 1975) (Twp. Br. 18, 19); Pennsylvania Public Utility
Commission v. Borough of Souderton, 231 A2d 875 (Pa.Super. 1967) (Twp. Br. 27-35);
Southeastern Pennsylvania Transportation Authority v. Pennsylvania Public Utility Commr‘ssz‘om
505 A.2d 1046 (Pa.Cmwith. 1986) (Twp. Br. 35-38). |

IV. NORFOLK’S SAFETY CONCERNS CAN BE ADEQUATELY REMEDIED BY
THE TOWNSHIP AND THE COMMISSION.

Norfolk maintains that if the Commission is found to have jurisdiction that it should not
enforce the Order because of the significant safety hazards the crossing presents to the public due
to the “limited sight distance caused by heavy vegetative growth,” the 16 trains a day that pass
by, the presence of a tavemn and lack of warning de&}ices (erfolk Br. 8-10 ).

With regard to Norfolk’s concern about the vegetative growth, the T oawnship has
expressed a willingness to cut back and maintain the same (Tr. 71, 83). Moreover. the Code
provides in relevant part, that “the Commission shall require every railroad the right-of-way of
which crosses a public highway at grade to cut or othérwise control the growth of brush and
weeds upon property owned by the raitroad within 200 feet of such crossing on both sides and in
both directions so as to insure proper visibility by motbn’sis”. 66 Pa C.S.A. § 2702(b). Sections
1501 and 2702 would also provide tﬁe Commission with the authority to require Norfolk to

install warning devices at the Guys Run Road Crossing for the accommodation, convenience,

and safety of the public. 66 Pa.C.S.A. §§ 1501, 2702.
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As to Norfolk’s other concerns, the Township has presented evidence that in the past 50
years there has never been any problems -concemixig fhe patrons of the tavern (Tr. 88). Of'the 16
trains, not all of them pass by during business hours, many of them pass by during the night
when the Guys Run Road Crossing is not heavily used (Tr. 66).

As the Township addressed in its Main Brief at length, Norfolk’s safety concerns should
be given little credence since the crossing is one of necessity, If the Order was not enforced,
pedestrians wo’uld be required to utilize the Wenzel Drive Cmssihg. As such, Norfolk's
purpcmed concerns would not only persist, but be exacerbated (Twp. Br. 45-51).

V. PENNDOT  MAY BE ALLOCATED RESPONSIBILITY FOR THE
MAINTENANCE OF THE GUYS RUN ROAD CROSSING.

PennDot maintains that it has no interest in, and s2reives no benefit from, the Guys Run
Road Crossing and that it should not be allocated any of the costs of maintenance becausc;' the
crossing is of no benefit to the gencral state transportation network. (PennDot Br. 9.1 1). ‘While
the Township is not actively pursuing PennDot as the primary party resbonsible for the
maintenance of the crossing, it may nevertheless be required to contribute to the maintenance of
the crogsing.
PennDot’s predecessor in interest was a party to the Order. While its responsibilities
where not enunciated in the same, the Public Service Commission determined that they were a
necessary party. Additionally, PennDot would receive a benefit from the maintenance of the
Guys Run Road Crossing because of the presence of the cro;sswalk,v on Freeport Road (Twp. Br.
45-51).
If the Order was not enforced, pedestrians would be required to use the Wenzel Drive
Crossing where no traffic control devices or crosswalks exist (Twp. Br. 48). As such, not only

would pedestrian traffic be in grave danger on a State Highway, so would vehicular traffic since

19




-~

it would have to contend with pedestrians crossing Freeport Road at any given time. PennDot

has a continuing responsibility for the safe passageway of the traveling public over the

Commonwealth highways arising from its administrative and advisory functions Com., Dept. of

Transp. v. Pennsylvania Public Utility Com'n, 469 A.2d 1149 (Pa.Cmwlth, 1983). As such, the

determination of PennDot’s responsibilities over the crossing should be made by the
Commmission.
CONCLUSION

Pursuant to Section 315(b) of the Code, Norfolk has the burden of proof to demonstrate

that the Order has been complied with. Pursuant to Section 332(a) of the Code, the Township

had the burdén of proof to the extent the Township’s complaint alleged a violation of Section 66

Pa.C.S.A. § 1501, The Township met its initial burden thereby shiﬁing'the burden of going
forward with the evidence to Norfolk. Subject matter jurisdiction is an affirmative defense. As

the party asserting an affirmative defense, Norfolk has the burden of proof.

Respectively Submitted,

SPRINGER, BUSH & PERRY

I/

Blaine A. Lucas, Esquir re

LD.#35344 ;
Shawn N. Gallagher, Esquire
1.D. # 88524 ‘
Two Gateway Center, 15" Floor
Pittsburgh, PA 15222
(412) 281-4900

 Counsel for the Township

Dated: April 12, 2004
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I hereby certify that [ am this day serving the foregoing document upon the persons and
in the manner indicated below, pursuant to 52 Pa. Code §1.54.

Service by first class mail addressed as follows:

Honorable John H. Corbett, Jr.,
Administrative Law Judge
Pa. Public Utility Commission
1103 Pittsburgh State Office Buﬂdmg
300 Liberty Avenue
Pittsburgh, PA  15222-1210

- Benjamin C. Duniap, Jr., Esquire
Nauman, Smith, bhzbsler&HdIl LLP
200 North 3" Street, 18" Floor

P.O. Box 840

Harrisburg, PA  17108-0840

David A. Salapa, Esquire
Assistant Counsel

Law Bureau

P.O. Box 3265

Harrisburg, PA  17105-3265
(717) 783-2841

Jason D). Sharp, Esquire

Pennsylvania Department of Transportation

C ommonwealth Keystone Building
9™ Floor

P.O. Box 8212

Harrisburg, PA 17105-8212

Spnnger, Bush & Perr; dy pC

2 Gateway Center, 15" Floor
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J -

2 o)
. % T
Y
. — s
. d“
5 A
. I3
&
e

Shawn N. Gallagher




