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BY THE COMMISSION:

I.	Matter Before the Commission

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Core Communications, Inc. (Core) and the jointly filed Exceptions of Verizon Pennsylvania LLC[footnoteRef:2] (Verizon PA) and Verizon North, LLC (Verizon North) (collectively, Verizon), filed on August 16, 2013, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on July 11, 2013.  Core and Verizon filed Reply Exceptions on September 16, 2013.  Also before the Commission for consideration are the Exceptions of Core and Verizon, filed on January 28, 2016 to the Supplemental Initial Decision on Remand (I.D.R) of ALJ Colwell, which was issued on January 8, 2016.  Core and Verizon filed Reply Exceptions on February 8, 2016.  [2: 	At the time the Complaint was filed, the Company was known as Verizon Pennsylvania Inc.  However, the Company has since changed its name to Verizon Pennsylvania LLC, pursuant to a corporate restructuring at Docket No. A-2012-2295106.] 



II.	Background

This proceeding involves two Formal Complaints that were filed by Core against Verizon at Docket Nos. C-2011-2253750 and C-2011-2253787 for Verizon’s alleged sudden cessation of payment for intercarrier compensation invoices (i.e. bills for reciprocal compensation and switched access) that were issued by Core pursuant to the interconnection agreements (ICAs) entered among the Parties and long-standing practice.  The Parties’ dispute centers around two main categories: Core’s billings to Verizon and Verizon’s billings to Core. 

Core argues that Verizon breached the Parties’ ICAs when it withheld payment of intercarrier compensation invoices in the spring of 2011, without any legitimate basis for doing so. [footnoteRef:3]  Core asserts that it issued these intercarrier compensation bills to Verizon in complete accordance with the provisions of the ICAs and that it also provided Verizon with substantial evidence in support of these bills.  Therefore, Core contends that Verizon must pay all such amounts owed to Core.  Additionally, Core alleges that Verizon breached the Parties’ Verizon PA ICA by failing to mirror rates as outlined in the order of the Federal Communications Commission (FCC) in In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996; Intercarrier Compensation for ISP-Bound Traffic, 16 FCC Rcd. 9151 (2001)  (ISP Remand Order).  In this regard, Core argues that although Verizon has paid Core at the FCC’s prescribed mirroring rate of $0.0007 per minutes of use (MOU) for locally-dialed traffic destined for Internet Service Providers (ISPs), such ISP-bound traffic is compensable at the higher reciprocal compensation rate due to Verizon’s failure to mirror rates or to properly “opt-in” to the ISP Remand Order. [3: 		As noted, infra, Core concurrently filed a Petition for Interim Emergency Order (Petition) at Docket No. P-2011-2253650 requesting that the Commission direct Verizon to resume immediate payment in the same ratio by which Verizon previously paid invoices issued by Core, pending the resolution of the underlying dispute between the Parties.  The Commission granted this Petition and directed Verizon to compensate Core by paying its invoices at a rate of $0.0007 per minute of use, subject to refund. ] 


In contrast, Verizon claims that it is Core who breached the Parties’ ICAs by immediately filing a complaint with the Commission when Verizon withheld payment, instead of engaging in the mandatory dispute resolution procedures outlined in the ICAs.  Verizon asserts that it legitimately disputed the bills for which it withheld payment to Core because they appeared to be improper.  Namely, Verizon argues that Core’s intercarrier compensation bills are not valid because Core has billed Verizon for traffic that transited Verizon’s network but which was originated by third-party telecommunications carriers.  Further, Verizon alleges that Core has double-billed Verizon and these third parties for the same traffic.  Verizon seeks a refund from Core, in the amount of $2,725,140, for reciprocal compensation traffic that it claims was not billable to Verizon.  Verizon also argues that Verizon PA has properly “opted-in” to the ISP Remand Order and has thereby properly compensated Core at a rate of $0.0007/MOU for locally-dialed ISP-bound traffic under the Parties’ Verizon PA ICA.

Verizon also points out that Core has not paid any bills that Verizon has issued to Core for the facilities that Core has leased from Verizon.  These facilities include one-way Local Interconnection Trunk Groups (LITGs)[footnoteRef:4] which carry local and non-Feature Group D intraLATA toll traffic from Core to Verizon, and two-way Access Toll Connecting Trunks (ATCs), which carry traffic exchanged between Core and interexchange carriers (IXCs).[footnoteRef:5],[footnoteRef:6]  Finally, Verizon argues that, in addition to failing to pay for the use of Verizon’s facilities, Core has also failed to pay any bills Verizon has issued for reciprocal compensation, switched access, or directory listing services. [4: 		The Verizon PA ICA refers to the LITGs as the trunks that are used “one-way, for the reciprocal exchange of combined Local Traffic, non-equal access intraLATA toll traffic, and local transit traffic to other ILECs.”  Verizon  PA ICA at Attachment IV, Section 1.1.1;  The Verizon North ICA refers to the LITGs as “Traffic Exchange Trunks.”  Verizon North ICA at Part V, Section 1.2.1.]  [5: 		Initially, the LITGs and ATCs Core leased from Verizon were Multifrequency (MF) trunks.  The signaling protocol of these trunks is older and provides limited call data.  Beginning in 2009, Core began transitioning to Signaling System 7 (SS7) trunks, which utilize newer signaling protocol and provides a greater stream of call data.  Core completed this transition in late 2011.  Additionally, Core gradually began disconnecting from the ATCs it leased from Verizon and transitioned to leasing these from a competitive provider.  Core completed this migration in 2012 and now only leases LITGs from Verizon.  Core St. 3.0 at 39.]  [6: 		Additionally, there are LITGs which carry traffic from Verizon to Core.  However, Verizon provides these LITGs at no charge to Core.] 


On the other hand, Core reasons that it has not paid Verizon for the use of the LITGs and ATCs because it is entitled to pay such bills at Total Element Long-Run Incremental Cost (TELRIC) rates, and not at the tariffed special access rates at which Verizon has issued these bills.  Further, Core claims that the facilities Verizon provisioned failed to function properly.



III.	History of the Proceeding

The history of this proceeding that follows is summarized from (1) the Initial Decision of ALJ Colwell, the majority of which may be found at pages one through five of that decision and (2) the Initial Decision on Remand of ALJ Colwell, the majority of which may be found at pages one through three of that decision on remand.

As stated above, on July 22, 2011, Core filed Formal Complaints (Original Complaint) against Verizon alleging that Verizon had suddenly ceased payment for intercarrier compensation invoices.  Core also filed a Petition seeking an order directing Verizon to resume immediate payment pending the resolution of the underlying substantive dispute between the Parties.
 
On July 29, 2011, a hearing was held regarding the Petition.

On August 3, 2011, the ALJ issued an Order Denying the Petition and Certifying the Denial to the Commission as a Material Question.  (August 2011 Order).

On August 16, 2011, Verizon filed an Answer, New Matter, and Counterclaims to the Original Complaint.

By Order entered September 23, 2011 (September 2011 Order), the Commission reversed the August 2011 Order and, inter alia, directed Verizon to continue to pay Core’s invoices during the proceeding, subject to refund, in the same ratio by which Verizon previously paid invoices issued by Core (i.e. at a rate of $0.0007/MOU), and sent the Complaint to mediation.  The case was not resolved through the mediation process and mediation terminated on March 22, 2012.

On April 16, 2012, Core filed the instant Amended Complaint (Amended Complaint).

On May 12, 2012, the Parties jointly submitted a Motion for Protective Order alleging that both Parties anticipated that they may be required to file or furnish proprietary information.  By Order issued May 29, 2012, the Motion was granted and a protective order was issued.

On May 16, 2012, Verizon filed an Answer, New Matter, and Amended Counterclaims Seeking Affirmative Relief to Core’s Amended Complaint.

On December 4 and 5, 2012, an evidentiary hearing was held, generating a transcript of 604 pages.  Additionally, various statements and exhibits presented by Core and Verizon were admitted into the record. 

On January 23, 2013, both Parties filed Main Briefs.  Both Parties filed Reply Briefs on March 18, 2013.  Verizon filed Surreply Briefs on March 25, 2012, and the record closed upon their receipt.[footnoteRef:7] [7: 		Both Parties’ Main Briefs and Reply Briefs, as well as Verizon’s Surreply Briefs contained proprietary information and are marked pursuant to the Protective Order issued at these dockets.] 


On July 11, 2013, the ALJ’s Initial Decision was issued, which granted the Amended Complaint, in part, and dismissed it, in part. 

As noted, supra, Exceptions to the Initial Decision were filed by Core and Verizon on August 16, 2013, and Replies to Exceptions were filed by Core and Verizon on September 16, 2013.[footnoteRef:8] [8: 		Likewise, both Parties’ Exceptions and Replies to Exceptions contained proprietary information and are so marked pursuant to the Protective Order issued at these dockets. ] 


On June 16, 2014, Verizon submitted a letter (June 2014 Letter) in which it attached a decision by the  United States Court of Appeals for the Fourth Circuit as supplemental authority for this case.  See CoreTel Virginia, LLC v. Verizon Virginia, LLC, 752 F.3d 364 (4th Cir. 2014) (CoreTel-Verizon VA Order).  In its June 2014 Letter Verizon alleges how it believes this decision relates to the Parties’ Exceptions and Replies to Exceptions in the instant case.

On June 25, 2014, Core submitted a response to Verizon’s June 2014 Letter.

On February 24, 2015, Core submitted a letter (February 2015 Letter) in which it attached a Declaratory Ruling released by the FCC.  See In the Matter of Connect America Fund-Developing a Unified Intercarrier Compensation Regime, WC Docket No. 10-90 (FCC, Rel. Feb 11, 2015), Declaratory Ruling, FCC 15-14 (VoIP Symmetry Order), reversed and remanded, AT&T v. FCC, No. 15-1059 (D.C. Cir. Nov. 18, 2016).  In its February 2015 Letter Core alleges how it believes this Declaratory Ruling relates to the Parties’ Exceptions and Replies to Exceptions in the instant case.

On February 26, 2015, Verizon submitted a response (Response) to Core’s February 2015 Letter.

On May 28, 2015, the Commission issued an order (May 2015 Order), which held the ALJ’s Initial Decision and the Exceptions and Reply Exceptions filed thereto, in abeyance, and remanded this matter to the OALJ for the limited purpose of reviewing the VoIP Symmetry Order and the CoreTel-Verizon VA Order to determine the impact of these cases on the intercarrier compensation issues raised by the Parties.  The May 2015 Order instructed the OALJ to conduct further hearings, as deemed necessary, and to issue a Supplemental Initial Decision on Remand.

On June 2, 2015, Verizon filed its Petition seeking partial reconsideration of our May 2015 Order.

By Order entered on June 11, 2015, we granted Verizon’s Petition, pending review of and consideration on the merits.

On June 12, 2015, Core filed its Answer to Verizon’s Petition.  Also on June 12, 2015, Core filed a Motion to consolidate this proceeding (Motion) with a separate proceeding between Core and Verizon PA that is pending before the Commission at Docket No. C-2014-2406550 (2014 Core v. Verizon PA Proceeding).

On June 25, 2015, Verizon filed an Opposition to Core’s Motion (Opposition).

On November 9, 2015, the Commission entered an Order which did the following:
(1)	declined to address the intercarrier compensation claims of the Parties in this present matter

(2)	declined to lift the directive that Verizon continue to pay Core’s bills but not requiring Core to pay Verizon’s bills

(3)	denied Core’s Motion to consolidate this proceeding with the 2014 Core v Verizon PA Proceeding.

(4)	restated the terms of the limited remand outlined in our May 2015 Order

On January 8, 2016, the Commission issued the ALJ’s Initial Decision on Remand, which dismissed Core’s Amended Complaint and granted Verizon’s Amended Counterclaims, in part, and denied them, in part.

As noted, supra, Exceptions to the Initial Decision on Remand (Exceptions on Remand or Exc-R) were filed by Core and Verizon on January 28, 2016, and Replies to Exceptions on Remand (R.Exc-R) were filed by Core and Verizon on February 8, 2016.[footnoteRef:9] [9: 		Core’s Exceptions on Remand and Verizon’s Replies to Exceptions on Remand contained proprietary information and are so marked pursuant to the Protective Order issued at these dockets. ] 



IV.	Burden of Proof

The burden of proof is comprised of two distinct burdens: the burden of production and the burden of persuasion.  The burden of production indicates which party must come forward with evidence to support a particular proposition.  See In re Loudenslager’s Estate, 430 Pa. 33, 240 A.2d 477, 482 (1968).  The burden of persuasion determines which party must produce sufficient evidence to convince a judge that a fact has been established, and it never leaves the party on whom it is originally cast.  Reidel v. County of Allegheny, 633 A.2d 1325, 1329 n.11 (Pa. Cmwlth. 1993).

As the proponent of a rule or order, the party seeking affirmative relief from the Commission bears the burden of proof pursuant to Section 332(a) of the Pennsylvania Public Utility Code (Code), 66 Pa. C.S.§ 332(a).  To establish a sufficient case and satisfy the burden of proof, the party seeking affirmative relief must show that the other party is responsible or accountable for the problem described.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the evidence set forth by the party seeking affirmative relief must be more convincing, by even the smallest amount, than that presented by the other party.  Se‑Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation of evidence sufficient to initially satisfy the burden of proof by the party seeking affirmative relief, the burden of going forward with the evidence to rebut the evidence of the party seeking affirmative relief shifts to the other party.  If the evidence presented by the other party is of co-equal value or “weight,” the burden of proof has not been satisfied. The party seeking affirmative relief now has to provide some additional evidence to rebut that of the other party.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

In the instant case, Core has the burden of proving its own claims and Verizon has the burden of proving its own counterclaims.  See I.D.R. at 7.



V.	The ALJ’s Initial Decision and Initial Decision on Remand

A.	The ALJ’s Initial Decision

In her Initial Decision, the ALJ made ninety-two Findings of Fact and reached thirty-five Conclusions of Law.  I.D. at 5-20, 52-60.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The ALJ noted that Core’s Amended Complaint consists of three claims, which are as follows:

(1)	That Verizon breached the Parties’ ICAs by refusing to pay 	reciprocal compensation bills rendered by Core. (Core’s Count I)

(2)	That Verizon breached the Parties’ ICAs and violated Core’s switched access tariffs by refusing to pay switched access charges for traffic that, according to Core, Verizon covertly sent to Core over LITGs.  (Core’s Count II)

(3)	That Verizon is in violation of the “mirroring rule” the FCC outlined in the ISP Remand Order.  (Core’s Count III)

I.D. at 21.

The ALJ also noted that in addition to denying each of Core’s claims, Verizon also presented four counterclaims, as follows: 

(1)	That Core has failed to pay Verizon for the use of Verizon’s facilities and services to serve Core’s ISP and Calling Service Company (CSC) customers.  (Verizon Counterclaim I)

(2)	That Core has and is overcharging Verizon in exorbitant amounts for traffic termination by charging for traffic that does not originate with Verizon’s customers.  (Verizon Counterclaim II)

(3)	That Core has failed to pay Verizon in the amount of $32,685.92 for directory listing services.  (Verizon Counterclaim III)

(4)	That Core is collecting tens of millions of dollars from Verizon for reciprocal compensation payments based upon a twisted view of the ISP Remand Order. (Verizon Counterclaim IV)

Id.[footnoteRef:10] [10: 		As outlined in its Direct Testimony, Verizon actually set forth six counterclaims.  Verizon St. 1.0 at 6-8.  Verizon’s specific counterclaims are: 1) Breach of Commission-Approved ICA and Obligation to Pay Tariffed Charges; 2) Violation of Pennsylvania Law; 3) Breach of Commission-Approved ICA (Billing); 4) Breach of Commission-Approved ICA (Bill Validation); 5) Breach of Commission-Approved ICA (Dispute Resolution); and 6) Breach of Commission-Approved ICA (Good Faith).  Answer to Core’s Amended Complaint at 33-50.  However, the ALJ grouped these into the above four categories in her Initial Decision. ] 


1.	Authority and Statute of Limitations

The ALJ declared that: (1) the ICA between Core and Verizon PA at Docket No. A-310922F0002 (Verizon PA ICA); and (2) the ICA between Core and Verizon North at Docket No. A-310922F7001 (Verizon North ICA) are applicable to this proceeding.  These ICAs govern the terms of interconnection and exchange of locally-dialed telephone traffic between the Parties, including the terms for the payment of intercarrier compensation for locally-dialed calls.  The ALJ noted that the ICAs contain specific procedures for dispute resolution, which each Party asserts that the other Party has violated.  The ALJ found that the statute of limitations provisions outlined in Section 3314 of the Code, 66 Pa. C.S. § 3314 are applicable to the bills at issue in this proceeding.  The ALJ stated that in accordance with this section of the Code, these bills must have been dispensed no more than three years prior to the filing which seeks their recovery or refund.  Therefore, the ALJ concluded that Core’s claims are limited to the period after July 22, 2008 (three years prior to the filing of its Original Complaint), while Verizon is limited to the period after May 16, 2009 (three years prior to the filing of its Counterclaims).  I.D. at 21-22.

2. 	Core’s Count I (I.D. at 29-39)

The ALJ next examined Core’s assertion that Verizon unjustly refused to pay reciprocal compensation bills for Core’s termination of traffic pursuant to the ICAs for the eighty-eight days between July 2, 2011 and September 28, 2011, which in Core’s view, violated numerous provisions of the ICAs, including the provision that the Parties are to act in good faith.  In response, Verizon stated that although it had questioned each invoice Core rendered for the seven years prior to the spring of 2011, it paid the invoices anyway.  However, when it sought Core’s basis for rendering the bills and Core refused to provide it, Verizon disputed Core’s May 2011 invoices and withheld payment.  I.D. at 29-31.  Based upon the record evidence, the ALJ found that:

(1)	Verizon sought information from Core that it was permitted to seek under the terms of the ICAs.

(2)	Core refused to provide Verizon with Call Detail Records (CDRs) to corroborate its billings for traffic it was terminating for Verizon.

(3)	Verizon exercised its right to dispute the bills.

(4)	Core bypassed the billing dispute resolution process outlined in the Parties’ ICAs and immediately sought Commission intervention.

I.D. at 35-36.

In its Main Briefs, Core pointed to the Commission’s September 2011 Order to support its assertion that although Verizon had no legitimate basis for challenging Core’s reciprocal compensation invoices, it engaged in self-help by withholding payment to Core without providing a bona fide factual or legal basis for doing so.  Core M.B. at 10-11.  However, the ALJ opined that the Commission’s directive in the September 2011 Order that Verizon continue to pay Core’s invoices during the pendency of this proceeding, was done in the interest of Pennsylvania’s consumers, was not a pre-determination of a final decision in Core’s favor, and does not bar a finding that Verizon’s action were consistent with a reasonable interpretation of the ICAs.  I.D. at 37.  The ALJ also opined that whether Verizon had a legitimate basis to withhold payment and dispute Core’s invoices did not alter its right to do so.  Id. at 36. The ALJ found that the ICAs afford Verizon the right to question invoices at any time, without regard to the period.  The ALJ ruled that the ICAs empower Verizon to request an audit and obligate Core to produce the relevant information to honor this request.  Therefore, the ALJ concluded that Verizon had a compelling argument for withholding payment within the meaning of the ICAs.  Additionally, the ALJ pointed out that Verizon immediately resumed payment to Core in compliance with the Commission’s September 2011 Order.  I.D. at 36-38.

The ALJ also addressed Core’s arguments in its Reply Briefs at 44-48 that the Joint Proprietary Exhibits that were moved into the record by the Parties prior to the filing of Reply Briefs, support Core’s position that Verizon did not need the information it sought from Core.  The ALJ opined that Verizon provided an explanation in its Surreply Briefs that was sufficient to rebut the evidentiary weight of these exhibits.  The ALJ found that these exhibits’ existence has done nothing to alter Verizon’s right to seek documentation from Core regarding the May 2011 invoices Core rendered.  Id. at 38. 

Based upon the above, the ALJ ruled that the record does not support Core’s claims that Verizon breached the ICAs by failing to pay the May 2011 invoices.  Id. at 39.

3. 	Core’s Count II (I.D. at 39-41), Core’s Count III (I.D. at 42-44), and Verizon’s Counterclaim IV (I.D. at 50-51)[footnoteRef:11] [11: 		In her Initial Decision, ALJ Colwell titles her discussion of Verizon’s Counterclaim IV as “Verizon Counterclaim III.”  However, it is clear that this section of the I.D. discusses Verizon Counterclaim IV as outlined by the ALJ on page 21 of the I.D.] 


a. 	Core’s Count II

The ALJ’s discussion of Core’s Count II first addressed Core’s allegation that Verizon violated the ICAs by refusing to pay switched access charges that Core believes were due pursuant to the ICAs.  I.D. at 39.  Specifically, Core asserted that the ICAs mandate that each Party must pass calling party number (CPN) information[footnoteRef:12] for all, or virtually all, of the traffic it sends over the LITGs, and that the ICAs allow the Party terminating the traffic to bill the originating Party at intrastate or interstate switched access rates, rating each call using CPN information.  Core pointed out that the ICAs incorporate, by reference, each Party’s intrastate and interstate switched access tariffs for the purpose of setting forth the appropriate rates and rate elements applicable to the Parties’ exchange of traffic.  Core stated that it originally billed Verizon at reciprocal compensation rates for all traffic Verizon transmitted to Core over the LITGs prior to Verizon’s refusal to pay its May 2011 invoices.  However, upon learning that Verizon’s refusal to pay its invoices was partly because of its assertion that some of the traffic it sent Core should have been rated as toll traffic, Core averred that it re-rated certain traffic that traveled over the SS7 LITGs as such.  Core M.B. at 12.  The ALJ highlighted Core’s argument that it is owed $2,532,143.22 by Verizon for intrastate and interstate switched access service based on what Core has re-rated and backbilled to Verizon.  I.D. at 42.   [12: 		Generally speaking, CPN information permits the determination of the originating telephone number for billing purposes.] 


The ALJ also pointed out that Core’s Count II contains a subsection outlining its argument that Verizon refused to pass CPN, or its equivalent, Automatic Number Identification (ANI), over the now retired MF LITGs despite the ICAs’ requirement to do so.  I.D. at 40.  Core claimed that it was unable to generate CDRs for this traffic and, as a result, was unable to determine the appropriate amounts due from Verizon for switched access.  Core M.B. at 15.  The ALJ noted that Core sought damages of $2,661,655.78 related to this allegation.  I.D. at 40.

The ALJ found Core’s re-billing of Verizon for services that it already previously had billed to be invalid and unsupported by the ICAs.  The ALJ highlighted Verizon’s testimony in Verizon St. 2.0 at 54-55, that Core provided no data to support the process it used to re-jurisdictionalize the calls to issue its backbills to Verizon.  The ALJ found that the CDRs Core provided failed to divulge which calls Core considered local versus non-local or intrastate versus interstate, for re-billing purposes.  I.D. at 50‑51.  The ALJ concluded that Verizon is only required to pay amounts properly billed.  The ALJ also found that the ICAs do not permit Core to issue a revised bill for amounts that it previously billed.  Additionally, the ALJ concluded that Core does not provide all of the switched access elements that a traditional LEC serving retail end users would provide, thereby barring Core from charging for such services.  Accordingly, the ALJ recommended that the Commission deny Core’s claim for payment of $2,532,143.22 in intrastate and interstate switched access charges, finding that Core failed to meet its burden of proving that it is entitled to this amount.  Id. at 43-44.   

Likewise, regarding Core’s request for damages for lost switched access revenues on historical MF traffic, the ALJ found that Core failed to meet its burden of proving that the amount of the damages it seeks is justified in any way.  The ALJ noted that Core has neither billed Verizon its claimed amount of $2,661,655.78, nor is it able to identify or rate the calls at issue.  Therefore, the ALJ recommended that Core’s request for damages be denied.  Id.

b.	Core’s Count III and Verizon’s Counterclaim IV

As outlined above, Core’s Count III relates to Core’s assertion that Verizon has not properly mirrored rates in compliance with the ISP Remand Order and has thereby violated the Verizon PA ICA.  Core argued that under the ISP Remand Order the FCC stated an ILEC may cap the rate it pays a CLEC for the termination of ISP-bound traffic at a rate of $0.0007/MOU.  However, in order to cap the rate for ISP-bound traffic, the ILEC must choose to charge this same rate for its termination of 47 U.S.C. § 251(b)(5) traffic.  Core reasoned that the FCC set forth this “mirroring rule” to insure that ILECs charge the same rate for “voice” traffic that they pay for ISP-bound traffic.  In Core’s view, this “mirroring rule” applies only to ILECs, and not to CLECs.  Core contended that Verizon has never properly adhered to the “mirroring rule” because: (1) the FCC’s USF/ICC Transformation Order[footnoteRef:13] has expanded the scope of Section 251(b)(5) traffic to include switched access traffic, but Verizon has not lowered the rates it charges for such traffic; and (2) regarding the traffic Core sends to Verizon PA, Verizon has not adopted the mirroring rate of $0.0007/MOU at all, failing to properly “opt-in” to the ISP Remand Order.[footnoteRef:14]  Core M.B. at 15-17; I.D. at 42. [13: 		In the Matter of Connect America Fund et al., WC Docket No. 10-90 et al., Report and Order and Further Notice of Proposed Rulemaking, 26 FCC Rcd. 17663 (2011), aff’d In re FCC 11-161, 753 F.3d 1015 (10th Cir. 2014), cert denied, Allband Communs. Coop. v. FCC, 135 S. Ct. 2072, 191 L. Ed. 2d 955 (2015), 83 U.S.L.W. 3835 (U.S. 2015) (USF/ICC Transformation Order).]  [14: 		Although the USF/ICC Transformation Order was under appeal, it was not legally stayed and is being implemented by this Commission and other state utility commissions.  See generally Implementation of the Federal Communications Commission’s Order of November 18, 2011 As Amended or Revised and Coordination With Certain Intrastate Matters, Docket No. M-2012-2291824 (Order entered March 22, 2012); Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers and the Pennsylvania Universal Service Fund, et al. Docket Nos. I‑00040105, C-2009-2098380 et al., M‑2012‑2291824 (Consolidated Short Form and Protective Order entered May 10, 2012).  As indicated in note 12, supra, on May 4, 2015, the U.S. Supreme Court denied cert. ] 


Verizon’s Counterclaim IV, that Core has collected tens of millions of dollars from Verizon PA for reciprocal compensation payments through a twisted view of the FCC’s ISP Remand Order, is a direct response to Core’s Count III.  Verizon contended that when the FCC issued the ISP Remand Order, it decreased the rate for ISP-bound traffic to a prescribed rate of $0.0007/MOU for any local traffic exceeding a 3:1 ratio of terminating to originating traffic in order to stop carriers with a business model like Core’s[footnoteRef:15] from engaging in “regulatory arbitrage.”  Verizon asserted that the USF/ICC Transformation Order has done nothing to expand the scope of this prescribed rate to apply to access traffic.  Verizon argued that the “mirroring rule” pertains to both ILECs and CLECs—noting that the FCC explicitly stated its intent not to impose different rates—and that Core’s claim that Verizon has not adhered to this rule is an attempt to compel Verizon to retroactively pay full reciprocal compensation, in the amount of $23 million, for ISP-bound traffic it has already paid Core at a rate of $0.0007/MOU.  Verizon also argued that the ISP Remand Order states only that an ILEC must offer to exchange all traffic at the same rate in order to take advantage of the “mirroring rule.”  In Verizon’s view, the ability of the ILEC to avail itself of this “mirroring rule” is not contingent upon the CLEC accepting the ILEC’s offer.  Verizon pointed out that in 2001, Verizon PA sent an industry-wide letter to all CLECs, including Core, notifying them of the availability of the “mirroring rule” rate and making a “Rate Plan B” amendment available to its ICAs with carriers, but that Core has never adopted this amendment. [footnoteRef:16]  Verizon averred that both the FCC and the Commission have found that this satisfies the “mirroring rule.”  Additionally, Verizon alleged that for traffic Core sends Verizon, Core has inflated the number of local minutes it appears to originate in an effort to manipulate the “one” in the “three-to-one ratio” and to collect additional reciprocal compensation from Verizon.  Verizon M.B. at 39-48; Verizon R.B. at 36-39. [15: 		Prior to 2010, Core marketed its services almost exclusively to dial-up ISPs, thereby generating substantial amounts of terminating traffic. Core St. 1.0 at 2.]  [16: 		Verizon noted that Core has accepted a similar Rate Plan B in its ICA with Verizon North.  Therefore, the issue of whether Verizon has complied with the “mirroring rule” is an issue only with respect to the Parties’ Verizon PA ICA.  Verizon St. 1.0 at 80.] 


Citing Core Commc’ns, Inc., v. AT&T Commc’ns of Pa., LLC, et al., Docket Nos. C-2009-2108186, et al., (Order entered December 5, 2012) (December 2012 Core v. AT&T Order), the ALJ found that the correct rate for Core to bill Verizon for ISP-bound traffic is the FCC’s prescribed rate of $0.0007/MOU.[footnoteRef:17]  The ALJ ruled that Core has improperly re-billed Verizon at amounts above this rate.  Further, the ALJ pointed out that Core’s switched access billings to Verizon included amounts billed for traffic originated in Pennsylvania and terminated in Delaware.  The ALJ found that the ICAs do not authorize such billings.  I.D. at 42, 50-51.[footnoteRef:18] [17: 		We note that on August 15, 2013, the Commission issued an Opinion and Order on Reconsideration (August 2013 Core v. AT&T Order) regarding our December 2012 Core v. AT&T Order.  On January 31, 2014, a federal District Court issued an Order permanently enjoining the enforcement of our August 15, 2013, Order in Core v. AT&T.  AT&T  v. Core Communications, No. 12-7157, 2014 WL 348620 (E.D. Pa. Jan. 31, 2014).  In that case, the Court acknowledged the Commission’s authority to establish intercarrier compensation rates for ISP-bound traffic, subject to the rate caps in the ISP Remand Order, through our powers under Section 252 of the Telecommunications Act of 1996 (TA96) to approve, mediate and arbitrate agreements between ILECs and CLECs. Therefore, our interpretation of this issue has not been disturbed and is relevant to this proceeding.]  [18: 		We note that the ALJ’s findings and conclusions regarding Core’s Count III and Verizon’s Counterclaim IV are largely outlined in her Findings of Fact Nos. 49 and 50 (I.D. at 13) and Conclusions of Law Nos. 24 through 32 (I.D. at 57-60).  In general, under these Findings of Fact and Conclusions of Law, the ALJ (1) found Verizon to be compliant with the FCC’s “mirroring rule;” (2) found that Verizon PA properly opted-in to the ISP Remand Order in notifying all carriers of the availability of the “mirroring rule” rate and making its “Rate Plan B” available to the applicable ICAs; (3) concluded that the offer required by the “mirroring rule” applies to “local” traffic, but not to access traffic; (4) found that the USF/ICC Transformation Order has done nothing to supersede this conclusion; and (5) concluded that Core is judicially estopped from claiming that a rate higher than $0.0007/MOU is due from Verizon for terminating ISP-bound traffic because it earlier, inter alia, obtained an emergency order from the Commission requiring Verizon to pay this rate during the pendency of this proceeding.] 


4.	Verizon’s Counterclaims I and II (I.D. at 40-41, 44-50)[footnoteRef:19] [19: 		ALJ Colwell titles the section in her Initial Decision beginning at page 44 as “Verizon Counterclaim I.”  However, it is clear that this section of the Initial Decision discusses both Verizon Counterclaim I and Verizon Counterclaim II as outlined by the ALJ on page 21 of the I.D.] 


a.	Verizon’s Counterclaim I

The ALJ framed Verizon’s Counterclaim I as Verizon’s allegation that Core has failed to compensate it for: (1) The facilities it provides to Core, which Verizon billed Core at special access rates; and (2) Intercarrier compensation for the traffic termination services Core uses to serve its ISP and CSC customers.  I.D. at 44.  In its Main Briefs, Verizon asserted that Core owes it in excess of $4.5 million for the facilities Core used to transport traffic to and from its network (i.e. the LITGs and ATCs, both types of entrance facilities[footnoteRef:20] and related dedicated transport).  Verizon argued that this figure also includes approximately $93,000 in unpaid reciprocal compensation and switched access charge invoices and $32,685.91 for unpaid directory listing services (discussed, infra, under Verizon’s Counterclaim III). Verizon M.B. at 10.  Verizon further alleged that Core has provided no valid basis for its failure to make payment.  Verizon noted Core’s assertion that the intercarrier compensation invoices are payable to Verizon PA at the mirroring rate of $0.0007/MOU established under the ISP Remand Order despite Core having not entered into an agreement with Verizon PA providing for the application of this rate.  Verizon estimated that the bills, if issued at this rate, would be payable at roughly $17,000.  Similarly, Verizon noted Core’s claim that the LITGs and ATCs were compensable at TELRIC rates, and not at the special access rates that Verizon charged.  Verizon asserted that by failing to pay at least the part of these bills it does not dispute (i.e. by failing to compensate Verizon at, at least, TELRIC rates), Core is in violation of the ICAs and Section 3017 of the Code, 66 Pa C.S. § 3017(a).  Id. at 26‑27 n.41. [20: 		An entrance facility is a facility that is between the interconnecting carrier's premises and the other party's central office.  CoreTel-Verizon VA Order, 752 F.3d at 372.] 


The ALJ noted that in response to this counterclaim, Core admitted to having not paid Verizon, but contended (1) that Verizon billed Core at incorrect rates for the above services; (2) that the facilities Verizon provided were defective due to various functionality issues; (3) that these facilities are payable at TELRIC rates because Core desired local interconnection; and (4) that Verizon improperly mixed local and interexchange traffic on the same trunk.  I.D. at 41, 44-45.  Additionally, the ALJ highlighted Core’s assertion that many of the bills Verizon has issued predate the four-year statute of limitations date of August 16, 2007.  Further, Core argued that Verizon issued many of its billings pursuant to its interstate access tariff.  Consequently, Core posited that Verizon’s claim should at least be reduced to eliminate interstate access charges that fall outside of the Commission’s jurisdiction.  Id. at 46.

In summary, ALJ Colwell found in Verizon’s favor regarding its first counterclaim and determined the following:

· The ALJ determined that although Core could have ordered entrance facilities and associated dedicated transport as unbundled network elements (UNEs) subject to cost-based TELRIC rates under 47 U.S.C. § 251(c)(3) prior to the issuance of the FCC’s Triennial Review Order (TRO)[footnoteRef:21] and Triennial Review Remand Order (TRRO),[footnoteRef:22] it instead ordered them as special access facilities.[footnoteRef:23]  Further, the ALJ found that the ICAs contain no provision allowing Core to obtain TELRIC-rated interconnection facilities under Section 251(c)(2).  Therefore, to the extent it chose to order this equipment from Verizon, the ALJ ruled that Core was obligated to purchase all LITGs and ATCs ordered after the issuance of the TRO and TRRO at tariffed, and not TELRIC, rates.  Id. at 41, 47, 54. [21: 		Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers; Implementation of the Local Competition Provisions of the Telecommunications Act of 1996; Deployment of Wireline Services Offering Advanced Telecommunications Capability, Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC Rcd. 16978 (2003).]  [22: 		Order on Remand, In the Matter of Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, 20 FCC Rcd. 2533 (2005).  This order was affirmed, in its entirety by the D.C. Circuit Court. See Covad Commc’ns. Company v. FCC, 450 F.3d 528 (D.C. Cir. 2006).]  [23: 		Under the TRRO, the FCC, inter alia, conducted an impairment analysis with respect to entrance facilities and found that the economic characteristics of entrance facilities support its finding under the TRO that CLECs are not impaired without unbundled access to entrance facilities under Section 251(c)(3).  The FCC also clarified that entrance facilities are part of the CLEC’s network.  TRRO at ¶¶ 137-38, 141.  Hence, entrance facilities ceased to be available at TELRIC rates when used by the CLEC for backhauling purposes.] 


· As noted, supra, Core argued that Verizon refused to pass CPN or its equivalent ANI over the MF LITGs in accordance with the ICAs.  However, Verizon noted that doing so is only technically feasible with respect to originating Feature Group D calls (i.e. long distance calls routed from Core to an IXC), because MF is an older signaling protocol which does not transmit calling party detail in the terminating direction.  Additionally, the ALJ pointed out that Core has claimed that the ICAs’ definition of “technically feasible” is open-ended and that Verizon simply did not want to pass ANI/CPN but that Core provided no evidence to support this claim.  ALJ Colwell found that because Core has not supported this claim, it must be assumed that Verizon is familiar with the capabilities of its own facilities.  Id. at 46-47 n.16.

· The ALJ determined that the various ICA provisions that Core cites do not support its claims that Verizon’s facilities failed to function properly.[footnoteRef:24]   The ALJ also noted that although Core contended that Verizon improperly mixed traffic carried over the LITGs and ATCs, it offered no record evidence to support this assertion. Further, the ALJ pointed out that, at the hearing, Core admitted that it had no way to determine whether a call was locally-dialed, thereby barring it from asserting that local and interexchange traffic was mixed on a particular trunk.  The ALJ found persuasive Verizon’s explanation that it does not alter the routing of calls, but instead delivers them on the trunks over which they arrive.  Therefore, the ALJ concluded that Core’s claims that Verizon provided it with defective LITGs and ATCs are baseless.  Id. at 41, 47-48. [24: 		Certain of these ICA provisions are explored in our resolution of Core’s Exception No. 9, infra.] 


· The ALJ noted that Verizon billed Core for entrance facilities and dedicated transport solely at the special access rates outlined in its tariffs.  Core contended that the correct rate for these services is TELRIC but has not paid anything at all.  In a similar fashion, Verizon invoiced Core roughly $38,000, at the reciprocal compensation rates outlined in the ICAs, for termination of local traffic; and $55,000, at the switched access rates outlined in Verizon’s tariff, for the termination of interexchange traffic but Core has paid nothing.[footnoteRef:25]  Id. at 48-49.  [25: 		Accordingly, as noted, infra, the ALJ directed Core to pay the bills rendered by Verizon PA and Verizon North on or after May 17, 2009, pursuant to the Parties’ ICAs.  See I.D. at 61. ] 


b.	Verizon’s Counterclaim II

The ALJ restated that Verizon’s Counterclaim II is its assertion that Core has overcharged it for traffic termination by billing it for traffic originated by third parties.  Specifically, Verizon asserted that it was due a refund of approximately $2,725,140 for amounts it overpaid to Core in the form of either reciprocal compensation or at the rate of $0.0007/MOU for ISP-bound traffic, between January 2008 and June 2012, in addition to thirty-five percent of the amounts it paid to Core since June 2012.[footnoteRef:26]  Verizon also sought application of six percent interest.  I.D. at 49-50. [26: 		Verizon pays Core for intercarrier compensation for locally dialed calls at a rate of $0.0007/MOU.  With respect to traffic exchanged under the Parties’ Verizon PA ICA, Core invoices Verizon at the tandem reciprocal compensation rate of $0.002814/MOU.  Verizon pays for most of the bill at a rate of $0.0007/MOU, pays for a small amount at a rate of $0.002814/MOU, and issues dispute letters covering the remaining invoiced amounts. September 2011 Order at 4; Core Amended Complaint at ¶13.] 


In its main briefs and its testimony, Verizon explained that it paid Core $7,786,114.95 for local traffic termination services for the period between January 2008 and June 2012.  Upon suspicion that Core had billed it for traffic originated by third-party carriers, Verizon reviewed and analyzed CDRs that Core provided for calls terminated over the SS7 trunks for approximately eighteen months between December 2010 and June 2012.  Verizon stated that it enhanced these CDRs by adding the Operating Company Number (OCN) of the local service provider of the calling party as of the date of the call, which it obtained from the Local Exchange Routing Guide (LERG), so that it could identify which carrier actually acted as the local service provider for each call.  In conducting its analysis, Verizon asserted that it found that thirty-five percent of the MOUs Core billed Verizon had originated from telephone numbers that belonged to third-party carriers, and not Verizon, at the time of the call.  Limiting its analysis to determining the incorrect billing of Verizon for third-party originated traffic, Verizon stated that it calculated a figure of $2,725,140 by multiplying thirty-five percent by the total amount it paid for local traffic termination services.  Verizon St. 1.0 at 70-72; Verizon St. 3.0 at 67-70; Tr. at 530-37; Verizon M.B. at 28-29.  Verizon further alleged that it was unable to conduct a similar analysis for calls that Core terminated over MF trunks because Core failed to generate Automated Message Accounting (AMA) call records for these calls, thereby violating the Parties’ ICAs.  Verizon M.B. at n.42.

In response, Core asserted that it only billed Verizon for a very small percentage of third-party traffic and that Verizon’s method and analysis used to derive its claimed refund figure was faulty.  Core R.B. at 26-29.

The ALJ found that Core bills Verizon for one-hundred percent of the minutes that Verizon transits, indicating that Core has necessarily billed Verizon for third-party originated traffic and that Core has double-billed Verizon and other carriers for the same traffic.  The ALJ pointed out that in other intercarrier compensation proceedings that Core has brought before the Commission involving the origination of traffic transited through Verizon’s tandems and terminated by Core, including proceedings against such parties as AT&T and Choice One Communications, Core has been able to identify the traffic originated by such third parties.  At the same time, however, the ALJ also found Verizon’s claimed refund amount impossible to accurately quantify.  Therefore, the ALJ directed that Core credit Verizon’s accounts in the amount of $1,000,000 as compensation for Verizon’s overpayment.  The ALJ opined that requiring a refund in this amount would make Core aware that double-billing carriers is an unacceptable practice.  I.D. at 49-50.

5. 	Verizon’s Counterclaim III (I.D. at 50)[footnoteRef:27] [27: 		The ALJ titled this section as “Verizon Counterclaim II” in her Initial Decision.] 


		Verizon asserted that it bills Core for directory listing services at the rates set forth in the Verizon Pennsylvania Price List but that Core has not paid for these services.[footnoteRef:28]  Verizon alleged that Core presently owes Verizon $32,685.91 for these services.  Verizon averred that Core has not alleged any problems or disputes with these services, nor has it set forth any reasons for non-payment.  Verizon M.B. at 27; Verizon St. 1.0 at 65. [28: 		Core orders Directory Listing Services, such as unlisted numbers and additional listings for its customers.  The record indicates that Core has ordered such services from Verizon since May of 2010.  Verizon St. 1.0, Exh. 20.  Verizon bills Core for these services at the rates set forth in the Verizon PA Price List.  However, Verizon contends that Core has not paid for these services.] 


		The ALJ found that Core has had the opportunity to defend the above allegation but has offered no response.  Therefore, the ALJ concluded that the only evidence regarding this counterclaim is Verizon’s.  Accordingly, the ALJ directed that Core pay Verizon $32,685.92 for directory listing services.  I.D. at 50.

6.	The ALJ’s Direction to the Parties

Based upon the Parties’ claims and counterclaims, the ALJ granted Core’s Amended Complaint, in part, and denied it, in part, and directed the Parties to comply with the dispute resolution procedures set forth in their ICAs in future situations and to pay uncontested bills in accordance with their ICAs and applicable tariffs.  The ALJ also directed Core to: (1) cease billing Verizon for traffic originated by other carriers; (2) cease billing Verizon reciprocal compensation or switched access for ISP-bound and VNXX traffic; and (3) pay all bills issued by Verizon after May 17, 2009, pursuant to the ICAs.  Further, the ALJ directed Core, on a going forward basis, to escrow all payments withheld from Verizon as a result of any legitimate disputes of Verizon’s bills.  I.D. at 52, 61-62.

B.	The ALJ’s Supplemental Initial Decision on Remand

In her Initial Decision on Remand, ALJ Colwell noted that the remand the Commission directed in our May 2015 Order was for the specific purpose of determining the impact of the VoIP Symmetry Order on the intercarrier compensation issues in the instant case.  The ALJ explained that because this was a purely legal question, no additional Findings of Fact were required.  I.D.R. at 3.  In addition to incorporating by reference the Conclusions of Law (COL) she reached in her Initial Decision, the ALJ reached three additional conclusions of law, which she numbered Conclusions of Law Nos. 36 through 38.  Id. at 32-33.  These additional Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

1.	Restatement of the Issues and Description of Services (I.D.R at 13-15)

The ALJ restated Core’s claims and Verizon’s counterclaims, supra.  Additionally, citing her Initial Decision at 22-24, the ALJ described the services between the carriers.  The ALJ explained that our May 2015 Order instructed the Parties to explore whether either Party has met its burden of proof with respect to the amount of traffic for the claimed backbilling as well as the appropriate compensation.  I.D. at 13-15.

2.	Description of the VoIP Symmetry Order (I.D.R. at 15-18)

The ALJ next described the VoIP Symmetry Order and the “VoIP Symmetry Rule” explained therein.  The ALJ stated that the “VoIP Symmetry Rule,” outlined in 47 C.F.R. § 51.913(b), permits a LEC to assess and collect access charges for the services defined in 47 C.F.R. § 51.903, including charges for end office access services, which are defined as “the switching of access traffic at the carrier’s end office switch and the delivery to or from of such traffic to the called party’s premises.”  I.D.R. at 16 (citing VoIP Symmetry Order at ¶ 8); I.D.R. at 28.  The ALJ explained that this can be done with either a physical last-mile facility or its functional equivalent but that the “VoIP Symmetry Rule” does not permit a LEC to charge for functions that are not performed by the LEC or its retail service provider partner.  Further, the ALJ emphasized that the Parties’ ICAs ultimately govern these charges.  I.D.R. at 28.  The ALJ also noted that in the VoIP Symmetry Order, the FCC clarified that the “VoIP Symmetry Rule” applies in a technology and facilities-neutral manner, meaning that the technology used by the CLEC or its VoIP provider partner need not correspond precisely to that used under a traditional TDM architecture.  Further, the FCC explained that the “VoIP Symmetry Rule” should be interpreted literally and that it is proper to apply this rule to cases that have arisen since the implementation of this rule.  Id. at 15-18, 28.

3.	Description of the CoreTel-Verizon VA Order (I.D.R. at 18-20)

The ALJ stated that the other federal case the Commission remanded for consideration in this proceeding was the decision of the Fourth Circuit in the CoreTel-Verizon VA Order.  This decision resolved a dispute between the Parties’ affiliates in Virginia that contained issues similar to those in the matter before us today.  The ALJ highlighted that in the background of its CoreTel-Verizon VA Order, the Fourth Circuit included a discussion regarding entrance facilities.  Here, the Court explained that although ILECs are required under TA96 to unbundle their networks and to lease components of their networks to CLECs at cost based, TELRIC, rates, entrance facilities must be priced at such rates only when they are used for interconnection under Section 251(c)(2) and only if the ICA between the ILEC and the CLEC incorporates this provision.  I.D.R. at 18 (citing CoreTel-Verizon VA Order, 753 F.3d at 369).

In addition to resolving issues between the parties regarding entrance facilities, the Fourth Circuit also examined and resolved, inter alia, Verizon Virginia’s claim that CoreTel improperly billed it for end office switched access services.  The Fourth Circuit ruled that the service CoreTel actually provided to Verizon Virginia did not match the end office switching service described in CoreTel’s tariff, thereby prohibiting CoreTel from charging for this service.  I.D.R. at 19-20 (citing CoreTel-Verizon VA Order  at 374).  The ALJ noted that in the VoIP Symmetry Order, the FCC cited to the CoreTel-Verizon VA Order and explained that this case turned on the specific definition of switched access service in CoreTel’s tariff, which did not equate to the service for which CoreTel billed Verizon Virginia.  The Fourth Circuit ruled that in the case of a contract dispute, the specific governed the general.  However, in the VoIP Symmetry Order, the FCC clarified that the CoreTel-Verizon VA Order addressed a specific contract interpretation case, as opposed to a strict application of the “VoIP Symmetry Rule” and, therefore, does not necessarily preclude the application of end office switching charges in every case.  I.D. at 20 (citing VoIP Symmetry Order at ¶¶ 39‑40).

4.	Summary of the Parties’ Positions regarding the VoIP Symmetry Order and the CoreTel-Verizon VA Order

The ALJ summarized the positions of each Party regarding the impact of the VoIP Symmetry Order and the CoreTel-Verizon VA Order on the instant case as follows.

Core emphasized that the FCC clarified in the VoIP Symmetry Order that the “VoIP Symmetry Rule” does not require a CLEC or its VoIP provider partner to provide the physical last-mile facility to the VoIP provider’s end-user customers for the CLEC to be eligible to collect access charges for end office switching.  Core noted that the language of the “VoIP Symmetry Rule” contemplates symmetrical compensation when providing VoIP services using new and different technologies and does not restrict the type of VoIP provider with which a CLEC may form a partnership.   Core asserted that it revised its federal and Pennsylvania switched access tariffs to incorporate the “VoIP Symmetry Rule.”  Core further argued that the FCC clarified that the VoIP Symmetry Order applies retroactively to January 1, 2012, the effective date of the USF/ICC Transformation Order.  Thus, Core contended that there is ample evidence to demonstrate that Core provides the functions for which it billed Verizon, consistent with the VoIP Symmetry Order.  I.D.R at 9; Core M.B.R. at 9-12.

Core argued that Verizon’s position on the applicability of the CoreTel-Verizon VA Order, discussed, infra, is inapposite.  Core emphasized that unlike its affiliate in Virginia, Core delivers calls to its ISP and CSC customers in Pennsylvania over physical connections it owns and controls.  Core contended that in citing to the CoreTel-Verizon VA Order in its VoIP Symmetry Order, the FCC did not review Core’s tariffs, but was merely acknowledging that in some cases, a carrier may not have incorporated the VoIP Symmetry rule into its tariffs.  I.D.R. at 9-10; Core R.B.R. at 11‑13.

On the other hand, Verizon contended that the VoIP Symmetry Order does nothing to alter the ALJ’s conclusion in her Initial Decision that Core has overbilled Verizon for intercarrier compensation while failing to pay Verizon for valid invoices for the wholesale services Verizon provides to Core, because the ALJ reached this conclusion on other grounds independent of the VoIP Symmetry Order.  Specifically, Verizon noted that the ALJ concluded in her Initial Decision, inter alia, that Core billed Verizon for switched access for traffic originated by IXCs, and that Core failed to meet its burden of proof regarding the reliability of its backbills.  Verizon also contended that VoIP Symmetry Order pertains only to VoIP traffic and that Core failed to meet its burden of proving that any of the traffic for which it has billed Verizon is VoIP traffic because it is not able to quantify the portion of the traffic that was VoIP.  Therefore, Verizon argued that the Initial Decision correctly treated the traffic at issue as ordinary ISP-bound traffic, payable at a rate of $0.0007/MOU, which Verizon pointed out that it already paid.  Additionally, Verizon emphasized that while the purpose of the VoIP Symmetry Order was to resolve industry disputes over what constituted the functional equivalent of end office switching, the VoIP Symmetry Order also stipulates that the specific terms of a carrier’s tariff ultimately governs whether switched access on VoIP traffic are payable.  I.D. at 11-12; Verizon M.B.R at 2-9.

With regard to the impact of the CoreTel-Verizon VA Order, Verizon pointed out that the Fourth Circuit rejected CoreTel’s attempt to bill Verizon VA for switched access charges, finding that the general VoIP Symmetry Rule does not apply when a carrier attempts to bill for functions not described in its tariffs.  Verizon noted that in the VoIP Symmetry Order, the FCC cited to the CoreTel-Verizon VA Order in stipulating that the specific terms of a carrier’s tariff are ultimately controlling.  Further, Verizon noted that the language in CoreTel’s tariff in Virginia and at the federal level is identical to the language in Core’s tariff in Pennsylvania.  I.D.R. at 12-13; VZ M.B.R. at 8‑11.

5.	Description of the Core v. AT&T Proceeding (I.D.R. at 20-23)

Additionally, the ALJ analyzed the recent decision of the Third Circuit, which upheld our August 2013 Core v. AT&T Order.  See AT&T Corp. v. Core Communications, Inc., and the Pa. PUC, 806 F.3d 715 (3d Cir. 2015)(Third Circuit Core v. AT&T Decision).  The ALJ opined that although this proceeding was not addressed in our May 2015 Order, it is, nonetheless, relevant to the matter before us.  As background, the ALJ explained that the subject matter of the Core v. AT&T case was Core’s backbilling to AT&T for the service rendered between 2004 and 2009 during which time Core’s customer base consisted entirely of ISPs that provided dial-up internet connections to at-home internet users.  Therefore, AT&T’s customers placed calls which were delivered from AT&T to a Verizon tandem and then forwarded to Core and terminated by Core to an ISP.  Further, all of the calls at issue were local calls which originated and terminated in the same local exchange area.  AT&T refused to pay Core for the termination of these calls, arguing that the traffic had been exchanged on a bill and keep basis.  I.D.R. at 20-22.

The ALJ noted that in our 2013 Core v. AT&T Order, we found, and the Third Circuit agreed, that the back bills issued by Core to AT&T for four years of service during which time no bills had been issued were payable at a rate of $0.0007/MOU and that AT&T had been on notice since 2001 that the service could be subject to billing, and therefore, should have had no expectation that the service would be free.  Further, although AT&T contended that Core’s backbilling was in violation of the rule against retroactivity and the filed rate doctrine, the Third Circuit ruled that while federal law did not require Core to be compensated, it also did not prevent our Commission from finding that Core should be compensated under state law.  As such, the ALJ highlighted that Third Circuit found that our jurisdiction over this matter had not been preempted by federal law, but was instead concurrent with the FCC as long as the state law applied did not conflict with federal law, i.e., the established rate cap of $0.0007/MOU for ISP-bound traffic.  I.D.R. at 22-23, 28.

6.	The ALJ’s Discussion of the Evidence (I.D.R. at 23-30)

In considering the evidence each Party set forth in support of its claims, the ALJ concluded that both Verizon and Core are permitted to bill each other for interconnection.  However, the ALJ stated that the following must also be determined:

(1)	Whether the services performed by Core for Verizon are billable under the applicable law;

(2)	Whether the bills submitted by Verizon to Core are proper;

(3)	Whether any of the actual bills are supported by the evidence.

I.D.R. at 23.  In applying the VoIP Symmetry Order, the Fourth Circuit’s ruling in CoreTel v Verizon VA Order, and the Third Circuit Core v. AT&T Decision to the facts in the instant case, the ALJ found that Core and Verizon may bill each other for switched access services which are covered under their respective tariffs at the rate of $0.0007/MOU as long as the Parties can verify that the service has been rendered.  The ALJ also noted that in the CoreTel-Verizon VA Order, the Fourth Circuit found that CoreTel’s tariff provided that it was permitted to assess switching charges only when it provides the facilities to deliver the calls to the receiving party.  In contrast, the ALJ ruled that Core has such facilities in Pennsylvania and is therefore not barred from billing for this service in the matter before us.  Further, the ALJ pointed out that in the Third Circuit Core v. AT&T Decision, the Third Circuit ruled that that retroactive billing is permitted where the billed party knew or should have known of the impending bills, subject to the applicable statute of limitations.  However, the ALJ emphasized that in the instant case, the terms of such interconnection billing are governed by the Parties’ ICAs.  Id. at 24-28.

The ALJ re-examined each of the Parties’ claims in light of the above.  In examining Core’s claims for compensation for backbilling and rebilling Verizon at higher rates, the ALJ cited to various Findings of Fact in her Initial Decision that indicated that Core’s bills were inconsistent and unreliable.  The ALJ determined that although Core’s ability to issue bills to Verizon was theoretically and legally supportable, Core’s inability to demonstrate that these bills were accurate for the services provided result in a conclusion that Core has not met its burden of proving that the bills it issued were legitimate and that its formal Complaint is unsustainable.  The ALJ emphasized that these facts have not changed in light of the developments that have occurred in the telecommunications industry since the issuance of her original Initial Decision and the filing of the Exceptions thereto.  I.D.R. at 29.

The ALJ also reinforced her finding in her Initial Decision that Core did not operate in good faith, either before or during the litigation of the instant case.  Specifically, the ALJ restated the following:

(1)	Core filed a Complaint against Verizon in lieu of following the dispute resolution provisions of the ICAs

(2)	Although the ICAs mandate that Core is to pay the portion of the bills it does not dispute, Core has continued to pay Verizon nothing.

(3)	Core has not escrowed any amounts to pay whatever amounts the Commission may eventually determine are due from Core to Verizon, nor has it made any reasonable provisions to ensure it can pay amounts determined to be owed to Verizon despite the testimony of its president that it likely would not be financially able 
	to pay Verizon at the conclusion of this proceeding if it were ordered to do so.

I.D.R. at 29-30.

The ALJ next addressed Verizon’s argument on page 6 of its Reply Brief on Remand wherein it reasserted that Core previously had argued in other proceedings before the Commission that there is never a situation in which access charges are applicable to ISP-bound traffic and is, therefore, judicially estopped from claiming so in the instant case.  The ALJ pointed out that judicial estoppel is properly applied only if the court determines that the party assumed an inconsistent position in an earlier action and that that contention was successfully maintained in that action.  The ALJ concluded that because a change in the actual FCC rulings began with the implementation of the “VoIP Symmetry Rule,” Verizon’s argument is not controlling.  I.D.R. at 29-30.  Nonetheless, the ALJ also concluded that based on the Third Circuit’s ruling in Core v. AT&T, ISP-bound traffic is not subject to access charges.  Id.

The ALJ also addressed Verizon’s argument that the “VoIP Symmetry Rule” applies only to VoIP traffic and that Core has failed to support its claim that the traffic in question was VoIP traffic.  The ALJ cited to Finding of Fact No. 5 of her Initial Decision, wherein she found that Core’s customers include local, regional, and national ISPs and VoIP providers.  The ALJ highlighted that because Core serves ISP providers, it necessarily means that some portion of its traffic is ISP-bound traffic.  Thus, the ALJ reasoned that Core’s inability to discern the amount of traffic that is subject to the provisions of the “VoIP Symmetry Rule” further supports the dismissal of its Complaint.  I.D.R. at 30.

7.	The ALJ’s Revised Direction to the Parties (I.D.R. at 30-32)

Based on the above, the ALJ recommended the following with regard to Core’s claims:

(1)	The ALJ dismissed Core’s Count I.  The ALJ noted that, at present, the law allows one telecommunications carrier to bill another for reciprocal compensation services if such services are provided either at the rate agreed upon in the ICA or at the FCC’s imposed rate cap of $0.0007/MOU.  The ALJ further noted that although Core has submitted bills to Verizon for payment at the reciprocal compensation rate outlined in the Parties’ ICAs, which Verizon paid at the rate of $0.0007/MOU, Core failed to proffer credible evidence to support payment at a higher rate.  Therefore, the ALJ ruled that although Core may keep the money that Verizon paid at the rate of $0.0007/MOU, it is not entitled to bill Verizon at the higher reciprocal compensation rate.

(2)	The ALJ dismissed Core’s Count II, finding that Core failed to provide credible evidence to support its switched access claims.

(3)	The ALJ dismissed Core’s Count III.  In doing so, the ALJ pointed to Conclusions of Law Nos. 27 through 29 in her Initial Decision, wherein she concluded that Verizon complies with the ISP Remand Order “mirroring rule” and that Core has acknowledged this compliance.  Further, the ALJ opined that given that Core has not paid any of Verizon’s bills, at any possible rate, it is difficult to credit the validity of Core’s Count III.

Consistent with the above, the ALJ ruled that although Core may keep the payments that Verizon submitted on uncontested bills at the appropriate rate of $0.0007/MOU for switched access billing, it is not entitled to any other remedy.  I.D.R. at 30-31.

Additionally, the ALJ recommended the following resolution of Verizon’s counterclaims:

(1)	The ALJ sustained Verizon’s Count I, finding that Verizon has supported, with substantial evidence, its claim that Core has failed to pay Verizon for the use of Verizon’s facilities.

(2)	The ALJ sustained Verizon’s Count II, finding that Verizon has supported, with substantial evidence, its claim that Core has and is charging it in excessive amounts for terminating traffic originated by third parties.

(3)	The ALJ sustained Verizon’s Count III, finding that Core’s failure to pay for directory listing services is supported by substantial record evidence.

(4)	The ALJ sustained Verizon’s Count IV, finding that the weight of the record supports its claim that Core has collected millions of dollars from Verizon for reciprocal compensation as a result of misconstruing the ISP Remand Order.

I.D.R at 31-32.

Further, the ALJ noted that in its Exceptions to her Initial Decision, addressed in detail, infra, Verizon found fault with her direction that Core pay Verizon $1,000,000.  The ALJ stated that upon consideration of this case on remand, she agreed with Verizon’s contention that this amount is not supported by the record in this proceeding.  Therefore, the ALJ revised her original recommendation, supra, and instead directed Core to remit to Verizon full payment of all outstanding bills, within the applicable statute of limitations.  The ALJ acknowledged that it would be necessary for some of these bills to be issued or reissued to reflect the rate of $0.0007/MOU for switched access charges.  Additionally, the ALJ directed Verizon to prepare a full accounting of these bills and to submit these for Commission approval within sixty days.  The ALJ stated that Core would have the opportunity to question the accounting of such bills.  I.D.R. at 32.

For the reasons discussed in this Opinion and Order, infra, we shall, in large part, adopt both the ALJ’s Initial Decision and her Initial Decision on Remand, except as modified herein.



VI.	Exceptions

As a preliminary matter before addressing the Exceptions and Exceptions on Remand, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and will be denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

Core filed nine Exceptions to the ALJ’s Initial Decision, while Verizon filed two Exceptions.  In addition, Core filed nine additional Exceptions to the ALJ’s Initial Decision on Remand, while Verizon filed two additional Exceptions.  These Exceptions and Exceptions on Remand are addressed below.

In its Exceptions to the ALJ’s Initial Decision, Core generally objects to the following findings of the ALJ: (1) that Verizon legitimately disputed the invoices Core rendered in May 2011; (2) that neither Core’s reciprocal compensation bills nor its switched access bills to Verizon are supported by the Parties ICAs; (3) that Verizon is in compliance with the “mirroring rule” outlined in the ISP Remand Order; and (4) that Verizon’s counterclaims are fully supported by the record.  Core alleges that many of the ALJ’s conclusions of law are based upon incorrect interpretations of relevant provisions in the Parties’ ICAs, FCC rules, and prior Commission Orders.[footnoteRef:29] [29: 		We note that Core has not excepted to the ALJ’s finding that it must pay Verizon $32,685.92 for unpaid directory listing services.  Our review of the record indicates that it supports Verizon’s claimed amount.  Therefore, we concur with the ALJ that Core must pay this amount to Verizon.] 


In its Exceptions to the ALJ’s Initial Decision on Remand, Core generally objects to the ALJ’s reinforcement of many of her findings in her original Initial Decision, as well as her finding that the Third Circuit Core v. AT&T Decision is relevant to the present matter.

Verizon, in its Exceptions to the Initial Decision, takes issue with: (1) the statute of limitations period that the ALJ applied to Verizon’s claims for the nonpayment of its invoices issued to Core; (2) the amount the ALJ ordered Core to refund Verizon for past overpayment; and (3) the method by which the refund should be made.

In its Exceptions to the Initial Decision on Remand, Verizon argues that although the ALJ correctly reinforced many of her findings in her original Initial Decision, the Commission must clarify that the original Initial Decision’s $1,000,000 refund limitation applies only to the refund Verizon seeks for being overcharged for third party traffic, and not to any payment Verizon seeks on its billings for services rendered.  Additionally, Verizon seeks clarification that based on the nature of the traffic for which Verizon billed switched access charges to Core, none of that traffic should be re-rated at a rate of $0.0007/MOU.  

A.	Did Verizon breach the ICAs when it ceased paying Intercarrier Compensation to Core in 2011? (Core Exception No. 1 and Core Exception on Remand No. 5)

1.	Core’s Exceptions and Verizon’s Replies

Core alleges that contrary to the ALJ’s ruling (I.D. at 36-39), Verizon failed to validly dispute the reciprocal compensation invoices Core rendered in May 2011 and did not justifiably cease paying intercarrier compensation for all of the traffic it sent to Core in Pennsylvania.  Core Exc. at 3.  Core further points out that the ALJ does not acknowledge that Core repeatedly and consistently disputed Verizon’s bills immediately after they were rendered.  Core asserts that, although it continually sought to have Verizon address Core’s concerns, Verizon failed to do so or to take action regarding these disputes until after Core filed its Complaint.  Id. at 6.  Core avers that Verizon failed to provide any data or analysis to support its claim that none of the traffic it sent to Core was compensable even though, in Core’s view, Core’s invoices to Verizon were fully supported, were delivered in accordance with the terms of the Parties’ ICAs, and were issued to Verizon precisely in the manner in which Verizon billed Core.  Core further asserts that Verizon’s claims against Core are undermined by Verizon’s own data.  Id. at 3-4.

Core professes that Verizon, and not Core, was the Party who violated the ICAs’ dispute resolution procedures.  Core opposes the ALJ’s Finding of Fact No. 89,[footnoteRef:30] which states that the billing dispute procedures outlined in Core’s ICA with Verizon PA, which outline a timeframe during which the Parties must attempt to negotiate dispute resolution before seeking resolution from the Commission, are mandatory.  Core insists that this ICA also contains provisions allowing either Party to file a complaint with the Commission at any time if the Parties are unable to resolve their differences.  Core maintains that Verizon avoided the bill audit process contemplated by the ICAs, withheld payments, and failed to document any authentic dispute it had with Core, thereby justifying Core’s Complaint and Petition.  Id. at 4-5. [30: 		I.D. at 19.] 


Core also refutes Verizon’s assertion that Core refused to provide Verizon with CDRs.  Core claims that it exchanged correspondence with Verizon during which Core suggested a reciprocal exchange of records and expressed concerns over the legitimacy of Verizon’s demand for the CDRs.  Core asserts that Verizon declined its request for the reciprocal exchange of records, failed to disclose information contained in a post-hearing Joint Proprietary Exhibit between the Parties that, according to Core, supported Core’s billings, and refused to explain why it was asking for the CDRs.  Id. at 5.

In response, Verizon rebuts that it rightfully disputed Core’s May 2011 invoices and asserts that Core ignores the record evidence by claiming otherwise.  Verizon insists that, upon investigation of a January 2011 inquiry from Core, it had reason to believe: (1) that Core was overbilling Verizon by charging it reciprocal compensation for traffic issued by third parties and for traffic that was interstate and/or international in nature; and (2) that Core had overstated traffic quantities and billed Verizon at incorrect rates, including billing Verizon at reciprocal compensation rates for certain traffic that was not billable at these rates.  Verizon maintains that it requested CDRs from Core in June 2011 but that Core violated the ICAs by refusing to provide them until later being ordered to do so by the Commission via the September 2011 Order.  Verizon argues that this amplified its belief that it was being overbilled.  However, Verizon clarifies that, contrary to Core’s assertions, Verizon never stated that none of the traffic that Core billed to Verizon was compensable by Verizon.  Instead, Verizon cites its own testimony noting its belief that thirty-five percent of the traffic for which it received a bill from Core was actually compensable by third parties.[footnoteRef:31]  Verizon points out that it complied with the Commission’s September 2011 Order to resume payment to Core during this proceeding, despite its belief that the record supports Verizon’s claims that Core has overbilled it.  Additionally, Verizon argues that the ALJ correctly found that Core’s assertion that information in the Parties’ Joint Proprietary Exhibit is supportive of its bills to Verizon contradicts record evidence which indicates that, because of numerous limitations in the system used to generate it, this exhibit is inadequate.  Verizon R. Exc. at 2-3. [31: 		This is discussed in greater detail in our discussion of Core’s Exception No. 2 and Verizon’s Exception No. 2, and the associated Exceptions on Remand of both Parties, infra.] 


Verizon also refutes Core’s claim that Verizon violated the ICAs’ dispute resolution provisions.  Verizon asserts that given its suspicions, it exercised the dispute resolution provisions outlined in the ICAs by withholding payment and formally disputing Core’s bills by issuing Core formal letters explaining Verizon’s grounds for the disputes.  Citing its own hearing testimony, Verizon maintains that it did not skip the ICAs’ bill auditing process, as Core suggests, but that it was unable to utilize this process or to review the CDRs because Core refused to provide them at Verizon’s request.  Id. at 3.  Verizon argues that it is Core that breached the ICAs by immediately filing the instant Complaint.  Verizon opines that the record supports the ALJ’s findings that (1) after Verizon sought information from Core that the ICAs authorized it to request, Core refused to provide it; and (2) after Verizon exercised its right under the ICAs to dispute the bills at issue and to withhold payment, Core immediately filed the Complaint without first following the dispute resolution procedures contained in the ICAs.  Additionally, Verizon argues that Core erroneously claims that the dispute resolution procedures outlined in its ICA with Verizon PA are voluntary.  Verizon points out that the Verizon PA ICA permits either party to file a complaint only after completion of the ICAs’ mandatory billing dispute resolution process, but that Core failed to follow this process.[footnoteRef:32]  Id. at 4-5 n.22. [32: 		Verizon further notes that Core does not make a similar claim regarding the Parties’ Verizon North ICA.  Nonetheless, Verizon argues that Core has ignored the dispute resolution process outlined in the Verizon North ICA, thereby also breaching this ICA.  Verizon R. Exc. n.22.] 


In its Exceptions on Remand, Core disputes the ALJ’s finding (I.D.R. at 30) that it has not acted in good faith either before or during the litigation of the instant case.  Core restates its position, supra, that it was well within its right withhold to payment and to seek relief from the Commission for Verizon’s actions.  Further, Core reiterates its claim that it was Verizon that acted in bad faith and failed to follow the dispute resolution process outlined in the Parties’ ICAs.  Core Exc-R. at 25-30.

In its Replies to Exceptions on Remand, Verizon retorts that the ALJ correctly reaffirmed her earlier ruling that Core has failed to act in good faith by refusing to pay Verizon anything, by failing to reserve any money in the event that the Commission rules against it, and by ignoring the ICAs’ mandatory dispute resolution process.  Verizon R. Exc.-R. at 18-20.

2.	Disposition

We are not persuaded that Verizon breached the ICAs by withholding payment on the May 2011 invoices Core rendered.  We concur with the ALJ that Verizon was within its right to dispute Core’s invoices.  It is clear from the record that, prior to Core filing its Petition and its Original Complaint, Verizon issued Core formal letters in July of 2011 notifying Core that it was disputing the May 2011 invoices and withholding payment and that Verizon indicated its rationale for doing so.  Verizon St. 1.0 at 84 (Citing Core’s Amended Complaint at Tabs B, D, and E).  Our review of these letters indicates that Verizon also expressed its desire to work with Core to resolve the disputes.  In our view, Verizon’s actions constitute an attempt to follow the dispute resolution procedures outlined in the Parties’ ICAs.

Further, upon reviewing the applicable provisions of the Verizon PA ICA, we are of the opinion that such provisions support Verizon’s position that the ICA’s dispute resolution provisions are mandatory.  Although Part A, Section 24.1 of this ICA states, in pertinent part, that “ . . . the Parties agree that any dispute . . . that the Parties themselves cannot resolve, may be submitted to the Commission for resolution,” we find Verizon’s argument persuasive  that this section must be read concurrently with Attachment VIII, Section 3.1.9 of the ICA.  Our examination of this section confirms the ALJ’s findings that the Parties must first undergo an initial sixty-day dispute resolution process between themselves after the billing date, followed by an escalation process of up to an additional sixty days between themselves before they are permitted to seek resolution from the Commission.  Specifically, we note that Attachment VIII, Section 3.1.9.1.3 states as follows (emphasis added):  

3.1.9.1.3  If the Dispute is not resolved within one hundred and twenty (120) days of the Bill Date, the dispute will be resolved in accordance with the dispute resolution procedures set forth in Part A of this Agreement.

In a similar fashion, as Verizon contends, and as ALJ Colwell noted, the General Terms and Conditions Sections 11.3 and 17 of the Verizon North ICA also indicate a mandatory dispute resolution process that the Parties must follow before seeking resolution from the Commission.  The record supports the ALJ’s finding that Core bypassed each ICA’s dispute resolution procedures by immediately filing its Original Complaint and Petition in July 2011 and again in immediately filing its Amended Complaint after mediation ended. 

As both Parties note, Part A, Section 23 of the Verizon PA ICA and General Terms and Conditions Sections 11.3(b) and 11.4, and Part V, Sections 2.7.4 and 2.7.5 of the Verizon North ICA allow the Parties to request a billing audit.  However, we disagree with Core’s assertion that Verizon skipped the bill audit process contemplated by the ICAs.  Instead, the record supports Verizon’s assertion that it requested that Core provide it with CDRs related to Core’s terminating switch records for calls that Verizon terminated to Core.  Verizon St. 2.0, Exh. 17-R.  Additionally, the record indicates that, contrary to Core’s claims, Verizon explained its reasoning for asking for the CDRs.  Namely, in an email exchange between Verizon and Core, Verizon made the following request:

[We] need the data to verify that you are billing VZ correctly, for just the calls terminated by Core for VZ customers.  The data [we] see has volumes that are much less than Core is billing.

Id.  The record also supports the ALJ’s finding that Core would not provide this information until the Commission ordered it to do so.  August 2011 Order at 11; September 2011 Order at 4, Ordering Paragraph (O.P.) 5.  Because the audit provisions of the ICAs (i.e. Verizon PA ICA at Part A, Section 23.5; Verizon North ICA at General Terms and Conditions Section 11.4.4) require the Parties to cooperate by providing information necessary for an audit, we find persuasive Verizon’s argument that it could not complete the billing audit process because Core withheld information necessary to complete it.

Finally, we are not swayed by Core’s assertion that Verizon failed to disclose information contained in a post-hearing Joint Proprietary Exhibit.  In its Reply Briefs, Core contended that, although Verizon requested CDRs from Core, this exhibit already provided Verizon with all of the information it sought from the CDRs.  Specifically, Core asserted that, based upon this exhibit, Verizon was aware that it was sending Core large amounts of terminating traffic for which it was responsible to pay Core.  Core R.B. at 44-45.  However, in reviewing this exhibit, we find Verizon’s argument in its Surreply Brief persuasive that the data contained in this exhibit is limited, is not indicative of all traffic exchanged between the Parties, and did not provide Verizon with the terminating switched data it sought when it requested that Core provide the CDRs.  Verizon Surr. R.B. at 3-4.

Based on the above, we are of the opinion that it was Core, and not Verizon, that violated the relevant provisions of the ICAs in the aftermath of Verizon withholding payment on Core’s May 2011 invoices.  Accordingly, Core’s Exception No. 1 and Exception on Remand No. 5 are denied.

B.	Are Core’s Switched Access Bills to Verizon Valid and Payable? 	(Core Exception No. 3 and Core Exceptions on Remand Nos. 1, 	2, 3, and 4)

1.	Do the provisions of the ICAs support Core’s Switched Access Backbillings to Verizon?

	a.	Core’s Exceptions and Verizon’s Replies

Core argues that the Parties’ ICAs contain provisions referencing and incorporating each Party’s intrastate and interstate access tariffs and the associated rates and rate elements.  Core asserts that these provisions permit the terminating Party to bill the originating Party switched access charges for switched access traffic transmitted via the LITGs.  Core avers that its switched access bills to Verizon are compliant with these ICA provisions and industry standards.  Core maintains that it utilizes CPN and Called Number (CN) information as passed by Verizon in the SS7 signaling stream to rate each call on the LITGs as local, intrastate access, or interstate access and to generate appropriate CDRs at its switch.  Core remains of the opinion that its methodology is entirely consistent with the manner in which Verizon bills Core for traffic that Core sends Verizon.  Core further asserts that it is empowered under the ICAs to re-rate and backbill Verizon at switched access rates for bills it previously rendered at lower rates.  Core Exc. at 17-18.

Core also takes issue with the ALJ’s conclusion that Core has wrongly billed Verizon at switched access rates for ISP-bound traffic that Verizon sent to Core over the LITGs.  Core asserts that the ALJ’s findings are based upon incorrect interpretations of, inter alia¸ the ICAs’ billing provisions and Core’s tariffs.  Core professes that while the ALJ concluded that ISP-bound traffic must be billed at a rate of $0.0007/MOU in accordance with the ISP Remand Order,[footnoteRef:33] as confirmed by our December 2012 Core v. AT&T Order, the only traffic at issue in Core’s dispute with AT&T was local traffic.  Core contrasts this by stating that the traffic at issue with respect to Core’s access bills to Verizon is long distance traffic.  Core also asserts that not all of the traffic Verizon sends to Core is ISP-bound traffic.  Instead, Core argues that Verizon sends Core large amounts of VoIP traffic, which is not subject to the provisions of the ISP Remand Order and is compensable at local, intrastate, or interstate rates.  Id. at 21-22. [33: 		I.D. at 51.] 


Additionally, Core excepts to the ALJ’s conclusion that Core violated its ICA with Verizon PA by billing Verizon PA at intrastate access rates for traffic originating in Pennsylvania and terminating in Delaware.[footnoteRef:34]  Core refutes this by stating that because Verizon PA delivers traffic to Core in Pennsylvania that will ultimately be terminated in Delaware, Verizon must pay Core under the terms of its Pennsylvania ICA.  Id. at 22. [34: 		Id.] 


In reply, Verizon asserts that Core’s citation to the ICAs to support its backbilling of switched access charges for ISP-bound traffic carried over the SS7 trunks is misplaced.  Verizon points out that Core has argued before the Commission in other proceedings that there is “never” a situation where access charges apply to such traffic. Verizon R. Exc. at 10-11.  Verizon contends that the ICA provisions Core cites to in its Exceptions describe how to bill based on the amount of CPN received but that these provisions do not permit Core to bill Verizon at switched access rates for ISP-bound traffic.  Verizon reasons that doing so would be a violation of Core’s tariffs, the ISP Remand Order, and prior Commission orders.  Id. at n.51.  Verizon maintains that it has already compensated Core at the proper rate of $0.0007/MOU for the ISP-bound traffic that Verizon sends to Core for termination and that Core has failed even to subtract these payment amounts from its switched access claims.  Id. at 11.

Verizon argues that in attempting to validate the switched access backbills that it has issued to Verizon, Core’s Exceptions contain several key omissions:

· Verizon notes that Core has conceded that its tariffs are incorporated into the ICAs.  Verizon also asserts that Core’s intrastate access tariff does not enable Core to apply switched access charges to ISP-bound traffic because such traffic is jurisdictionally interstate and is not subject to intrastate access charges.  Id. at 11 (citing Verizon M.B. at 49-53).

· Verizon refutes Core’s argument that some of the traffic at issue is VoIP traffic that is payable in the form of access charges.  Verizon argues that Core fails to acknowledge that it had the capability to discern how much of its traffic was VoIP traffic and how much was ISP-bound traffic, but chose not to proffer such information for inclusion in the record.  Verizon asserts that, under these circumstances, all such traffic must be considered to be ISP-bound traffic and not payable by access charges.  Id.

· Verizon also refutes Core’s argument that its ICA with Verizon PA permits it to bill Verizon to terminate traffic in Delaware.  Verizon points out that the ICA does not sanction this, nor has Core provided any citation to the ICA to support this allegation.  Id. at 13 n.64.

In its Exceptions on Remand, Core remains of the opinion that the ALJ erred in finding that it did not provide credible evidence to support its switched access claims.  Core notes that the ALJ made this ruling despite finding that Core may keep the payments Verizon submitted at the ISP Remand Order’s rate of $0.0007/MOU.  Citing the arguments it made, supra, Core restates that it proffered substantial evidence to support its claim for switched access charges.  Specifically, Core restates, inter alia, that using CPN provided in the SS7 call stream and the billing methodology expressly set forth in the ICA, it issued backbills in January 2012 dating back to the inception of the use of the SS7 trunks and recalculated the rate that, it claims, was due on traffic that was interexchange in nature.  Core opines that the ALJ correctly found in her Initial Decision on Remand at 27 that backbilling and rerating are permitted both by the ICA and by the Third Circuit’s decision in Core v. AT&T.  Core further states that it subsequently has issued Verizon monthly switched access invoices on a current basis.  Core Exc-R. at 7, 16-19.

Core also takes issue with the ALJ’s finding in her Initial Decision on Remand that the Third Circuit Core v. AT&T Decision is relevant to the present matter.  Namely, Core finds fault with the ALJ’s statement that based on the Third Circuit’s ruling, ISP-bound traffic is not subject to access charges.  Core restates that while its proceeding with AT&T involved ISP-bound calls that were exclusively locally dialed, the present matter involves non-local, toll ISP-bound calls and VoIP calls.  Thus, Core contends that the ALJ’s citation to the Third Circuit Core v. AT&T Decision is inapposite and asserts the federal rate cap of $0.0007/MOU for locally-dialed ISP-bound traffic does not apply to its switched access claims.  Core Exc.-R. at 20.

Additionally, Core finds fault with the ALJ’s conclusion in her Initial Decision on Remand that Core’s inability to discern the amount of traffic subject to the “VoIP Symmetry Rule” supports the dismissal of its Complaint.  According to Core, the ALJ’s finding that Core had the burden of proof to distinguish toll VoIP traffic from toll ISP-bound traffic is the result of an erroneous legal conclusion that the ISP Remand Order limits compensation for toll ISP-bound traffic to $0.0007/MOU.  Core reiterates its position that the ISP Remand Order’s rate cap applies only to locally-dialed ISP-bound traffic.  Core Exc-R. at 21-22.  Therefore, Core posits that the burden of persuasion shifted to Verizon to demonstrate why and how VoIP calls should be excluded from Core’s claim.  Core submits that Verizon never attempted to meet this burden.  Id. at 25.

As background, Core explains that in the USF/ICC Transformation Order, the FCC defined VoIP-PSTN traffic as “traffic exchanged between a local exchange carrier and another telecommunications carrier in [TDM] format that originates and/or terminates in IP format.”  Core Exc. R at 23-24 (citing 47 C.F.R. § 51.913(a)(1).  Core points out that the FCC also clarified that such traffic originates and/or terminates in IP format if it originates and/or terminates to an end-user customer service that requires the use of customer premises equipment that is IP-compatible.  Core further notes that the FCC requires that terminating, toll-dialed VoIP traffic is to be compensated at the applicable interstate rate regardless of whether the VoIP traffic is interstate or intrastate traffic Core Exc-R. at 23-24.

Core submits that the FCC’s new toll VoIP-PSTN compensation regime impacts the last six months of its switched access claim, but not the first four years.  According to Core, all of the ISP-bound traffic it terminated during this latter six-month period is arguably payable at full intrastate switched access rates, while all toll VoIP traffic, including intrastate traffic, is capped at interstate rates.  Nonetheless, Core clarifies that in the absence of any definitive proof to decipher ISP-bound traffic from VoIP traffic, it seeks only to bill the amount for this six-month period at interstate switched access rates.  Citing its Reply Briefs on Remand at 15-16, Core notes that this lowers its total switched access claim from $2,532,143.22 to $2,168,706.12.  Core Exc.-R. at 24-25.

In its Replies to Exceptions on Remand, Verizon opines that Core’s arguments in its Exceptions on Remand regarding its switched access claims are nothing more than a reprise of the arguments it set forth in its initial testimony and Exceptions.  According to Verizon, these arguments do not acknowledge or rebut any of the specific issues on which the ALJ rejected Core’s switched access claims in her Initial Decision on Remand.  Verizon emphasizes that while the ALJ did not deny Core compensation, she did recognize that Verizon already paid Core at the appropriate rate and that Core had no legitimate basis for which to attempt to rebill Verizon at a higher rate.  Further, Verizon submits that the ALJ found fundamental errors with Core’s switched access calculations and methodology which were sufficient to reject Core’s claims even independent of any analysis of the developments in the telecommunications industry that necessitated a remand of the instant case.  Verizon R. Exc.-R. at 10-14.

Verizon also retorts that contrary to Core’s position, the Third Circuit Core v. AT&T Decision supports the ALJ’s conclusions.  Verizon contends that in arguing that the Third Circuit ruled that the rate of $0.0007/MOU applies only to locally-dialed ISP-bound traffic, Core has mischaracterized this ruling.  Verizon argues that although the Core v. AT&T proceeding only encompassed the exchange of locally-dialed ISP-bound traffic, the Third Circuit did not hold that non-local ISP-bound traffic is subject to switched access rates.  Instead, Verizon submits that the Third Circuit held more broadly that all ISP-bound traffic is “jurisdictionally interstate” based on an end-to-end analysis but is still subject to control of the state unless preempted otherwise by the FCC.  Verizon restates that because Core failed to demonstrate that any of the traffic it seeks to bill Verizon at switched access is non-local, all such traffic must be deemed locally dialed ISP-bound traffic subject to the ISP Remand Order’s capped rate.  Further Verizon asserts that even if Core had demonstrated that some ISP-bound traffic was both non-local and Verizon originated, Core has not cited any authority that holds that switched access rates apply to such traffic.  Instead, Verizon points out that in our Opinion and Order in Petition of Core Communications, Inc. for Arbitration of Interconnection Rates, Terms, and Conditions with Windstream Pennsylvania, Inc. Pursuant to 47 U.S.C. §252(b) Docket No. A-310922F7004 (Order entered July 10, 2014)(July 2014 Core-Windstream PA Order), and in our follow-up Opinion and Order on Reconsideration (November 2014 Core-Windstream PA Order), we determined that although ISP-bound traffic exchanged via a VNXX arrangement was non-local, we applied a bill and keep compensation regime to such traffic.  Nonetheless, Verizon clarifies that in the instant case, it has already paid a rate of $0.0007/MOU and is not seeking a bill and keep arrangement.  Verizon R. Exc.- R. at 15-17.

Similarly, Verizon rebuts Core’s Exceptions on Remand wherein it argues that the ALJ improperly recommended dismissal of Core’s claims because it did not differentiate between the VoIP and ISP-bound traffic it received from Verizon. Verizon emphasizes that Core does not dispute that it failed to quantify what portion of the re-rated traffic was VoIP.  Verizon posits that if the Commission agrees with the ALJ’s conclusion in her Supplemental Initial Decision that all ISP-bound traffic is subject to a rate of $0.0007/MOU whether or not it is locally dialed, then it must also reject Core’s Exceptions on Remand as they relate to its switched access claims, because all of the traffic at issue would then be deemed ISP-bound traffic for which Verizon has already paid the $0.0007 rate.  Alternatively, Verizon submits that even if the Commission agrees with Core that the ISP Remand Order’s rate cap applies only to locally-dialed ISP-bound traffic, Core’s Exceptions and Exceptions on Remand should still be denied because Core has failed to present evidence to prove that any of the traffic it billed at switched-access rates was, in fact, “interexchange,” as opposed to “locally-dialed” traffic.  Verizon reiterates that with no definitive evidence, the Commission must rule that such traffic was locally-dialed, as Core did when it originally billed Verizon for that traffic at the rate of $0.0007/MOU.  Verizon R. Exc.-R. at 17-18.

	b.	Disposition

We are not persuaded by Core’s arguments.  In its Exceptions, in support of its position that its switched access backbills to Verizon are compliant with the Parties’ ICAs, Core cites to its ICA with Verizon PA at Attachment IV, Section 7.3, and to its ICA with Verizon North at Part V, Section 2.6.2.  These sections of these ICAs read, in pertinent part, as follows: 


At such time as either Party has the ability, as the Party receiving the traffic, to use such CPN information to classify on an automated basis traffic delivered by the other Party as either Local Traffic or toll traffic, such receiving Party shall bill the originating Party the Local Traffic Termination rates, intrastate Exchange Access rates, or interstate Exchange Access rates applicable to each minute of traffic for which CPN is passed, as provided in Attachment I and applicable Tariffs.


Verizon PA ICA at Attachment IV, § 7.3.  

At such time as either Party has the capability, on an automated basis to use such CPN information to classify traffic delivered by the other party as either Reciprocal Compensation Traffic/Measured Internet Traffic or Toll Traffic, such receiving Party shall bill the Originating Party the Reciprocal Compensation Traffic call completion rate, Measured Internet Traffic rate, intrastate Exchange Access rates or interstate Exchange Access rates applicable to each minute of Traffic for which CPN is passed, as provided in Part IV, the FCC Internet Order, and, if VERIZON is the receiving Party, in VERIZON’s applicable Tariffs

*	*	*

And, if [CORE] is the receiving Party, in [CORE]’s applicable Tariffs

Verizon North ICA at Part V, § 2.6.2.  We disagree with Core that these ICA provisions may be used as a basis for backbilling Verizon at switched access rates for the traffic at issue.  As Verizon points out, these ICA passages simply outline an automatic billing process which dictates to the Parties how to rate calls depending on the amount of CPN information that is available.

Likewise, on its surface, the Verizon PA ICA at Part A, Section 23.4 partially corroborates Core’s contention that the ICAs authorize re-rating and backbilling.  Specifically, this section contemplates that upon the completion of a billing audit by the auditing party or a designated third party, the audited party shall correct any error by backbilling any underpayments and refunding, via billing credit, any overpayments.  Nonetheless, we find persuasive Verizon’s assertion that Core’s citation to the ICAs’ backbilling provisions to support its switched access backbillings in the matter before us is misplaced.   The record indicates that a large portion of Core’s business plan has traditionally been focused on the provision of service to dial-up ISPs, resulting in Core terminating large amounts of traffic.  However, the record also indicates that because Core, in recent years, has commenced the provision of services to wholesale VoIP providers, not all of the traffic Verizon sends to Core for termination is ISP-bound traffic.  Although Core indicates that it is able to differentiate between the inbound traffic it receives that is destined for ISPs and the inbound traffic it receives that is destined for VoIP providers, it offers no record evidence to quantify the amount of traffic destined for each.  Instead, Core states only generally that the earlier the period in question, the greater the amount of dial-up ISP-bound traffic that existed.  Tr. at 317, 339-341.   

In issuing the ISP Remand Order, the FCC adopted the rebuttable presumption that unless demonstrated otherwise, traffic exchanged between the parties to an ICA that is above a 3:1 ratio of terminating traffic to originating traffic is considered to be ISP-bound traffic.  Specifically, the ISP Remand Order states the following with regard to this rebuttable presumption:

A carrier may rebut the presumption, for example, by demonstrating to the appropriate state commission that traffic above the 3:1 ratio is in fact local traffic delivered to non-ISP customers.  In that case, the state commission will order payment of the state-approved or state-arbitrated reciprocal compensation rates for that traffic.  Conversely, if a carrier can demonstrate to the state commission that traffic it delivers to another carrier is ISP-bound traffic, even though it does not exceed the 3:1 ratio, the state commission will relieve the originating carrier of reciprocal compensation payments for that traffic, which is subject instead to the compensation regime set forth in this Order.

ISP Remand Order at ¶ 79.  We concur with Verizon that Core has not presented the necessary evidence regarding the amount of ISP-bound traffic it terminates vis-à-vis the amount of non-ISP-bound traffic it terminates in order to rebut the ISP Remand Order’s rebuttable presumption for 3:1 traffic.  Accordingly, in the absence of evidence to the contrary, the traffic for which Core now seeks to backbill Verizon at switched access rates must be deemed local ISP-bound traffic.  As noted elsewhere in this Opinion and Order, the FCC prescribed a rate of $0.0007/MOU for such traffic when it issued the ISP Remand Order.[footnoteRef:35]  The record indicates that Verizon has already paid Core at a rate of $0.0007/MOU for the traffic at issue, and that Core accepted this rate.  Therefore, we are of the opinion that the ICA’s backbilling provisions Core has cited to are not applicable in this instance.   [35: 		We reached a similar conclusion in our order in our December 2012 Core v. AT&T Order.  See December 2012 Core v. AT&T Order at 55.] 


Moreover, even if Core had parsed out the amount of non-ISP-bound traffic versus the amount of ISP-bound traffic or had indicated the portion of the ISP-bound traffic that was non-local, we are not persuaded by Core’s argument in its Exceptions on Remand that the Third Circuit Core v. AT&T Decision has no relevance to the present matter.  Although Core is correct that the Core v. AT&T proceeding dealt only with local ISP-bound traffic, we find no basis in Core’s claim that because the ISP-bound traffic at issue in the present matter is non-local ISP-bound traffic, such traffic is payable at switched access charges.  Rather, we concur with the ALJ that the proper rate to apply to the ISP-bound traffic at issue is $0.0007/MOU.  We further note that this determination is consistent with our action in a complaint proceeding involving Core and XO Communications Services, Inc. where we cited the Third Circuit Core v. AT&T Decision and directed, consistent with federal law, that the parties apply a rate of $0.0007/MOU to non-local ISP-bound traffic.  In re: Core Communications Inc. v. XO Communications Services, Inc., Docket No. C-2009-2133609 (Order entered November 23, 2016)(Core v. XO Order).

Finally, we concur with the ALJ and Verizon that there are no provisions in Core’s ICA with Verizon PA that would permit Core to bill Verizon PA for traffic that it delivers to Core for termination in Delaware.  As Verizon observes, Core has not cited any such ICA provisions to support this assertion.  Instead, Core simply makes broad claims that it is entitled to bill Verizon for such traffic.  Further, Core does not identify how much of this traffic is included in its switched access backbilling claims.

2.	Did the ALJ err in finding that Core billed Verizon for traffic that was originated by IXCs?

	a.	Core’s Exceptions and Verizon’s Replies

Core claims that the ALJ erroneously adopted Verizon’s testimony alleging that Core billed Verizon for traffic originated by IXCs.[footnoteRef:36]  Core asserts that it provided voluminous CDRs to support its switched access backbills to Verizon.  Core argues that it billed Verizon at switched access rates based on the NPA-NXX found in the call streams, consistent with the provisions found in the Parties’ ICAs.  Further, Core avers that it used a matching algorithm to identify calls for which Verizon provided it with Exchange Message Interface (EMI) records[footnoteRef:37] identifying the IXCs responsible for paying Core for switched access traffic.  Core maintains that it did not bill Verizon for such calls. Core Exc. at 20-21. [36: 		I.D. at 51.]  [37: 		The tandem company, in this case Verizon, creates EMI records and provides them to the terminating company, in this case Core, to enable the terminating company to bill intercarrier compensation to the appropriate party.  Verizon St. 1.0 at 56.] 


Verizon counters Core’s statement regarding the matching algorithm it claims to have used to avoid double-billing Verizon and other carriers for the same switched access traffic, noting that this algorithm failed to exclude any double billing associated with wireless traffic or multi-line accounts.  Verizon R. Exc. at 13.  Verizon also points out that, although Core avers that it provided Verizon with “voluminous CDRs” in support of its switched access backbills, Core omits that these CDRs contained information regarding traffic that was not limited to traffic in Pennsylvania.  Verizon asserts that Core did not indicate which records were associated with Core’s Pennsylvania invoices or which calls Core re-rated as local versus non-local or intrastate versus interstate.  Further, Verizon notes that Core’s assertion that its switched access backbills to Verizon are valid is contradictory to its testimony that the traffic for which it billed Verizon was IXC-originated traffic delivered by Verizon to Core.  Id. at 11 (citing Verizon M.B. at 49-53).

In its Replies to Exceptions on Remand, Verizon emphasizes its position that Core inflated its switched access bills by billing Verizon for third party traffic.  Verizon also notes that in the Third Circuit Core v. AT&T Decision, the Third Circuit allowed Core to bill AT&T, the originating party, for indirect traffic.  Therefore, Verizon argues that if the originating party must pay, then Core cannot also double-bill Verizon, the transit provider, for the same charges, thereby invalidating Core’s bills to Verizon for third-party traffic.  Verizon R. Exc.-R at 14-15.

	b.	Disposition

In an attempt to justify its switched access backbillings to Verizon, Core cites to the ICA provisions discussed under Part B.1 of our discussion, supra, as outlining procedures for the terminating party to bill the originating party at switched access rates for switched access traffic transmitted via the LITGs.  However, the record indicates that the only toll calls that are delivered via the LITGs are non-Feature Group D intraLATA toll calls, while all other toll traffic is transmitted via the ATCs.  Because ATCs carry traffic between Core and IXCs, we find no basis in Core’s argument that the ALJ erred in finding that Core wrongly billed Verizon for traffic originated by IXCs.  To the contrary, the record indicates that on April 13, 2012, Verizon issued Core a letter disputing Core’s attempt to backbill Verizon for terminating switched access charges.  In this letter, Verizon requested documentation from Core to support these backbillings.  Verizon also stated its belief that the invoices Core rendered included traffic from third parties.  In response to this letter, Core stated the following:

And, upon your request, we will ship you CDRs to detail each call billed.  Those CDRs will conclusively demonstrate what you already know (since you already have the call data from your own tandem records), which is that this is all IXC traffic delivered by Verizon to CoreTel over the interconnection agreements.


Core St 1.0, Exh. BLM-6 (emphasis added).  Additionally, although Core contends that it provided Verizon with voluminous CDRs to substantiate its switched access back bills, the record supports Verizon’s position that the CDRs Core provided to Verizon in discovery included all traffic data for all Core’s affiliates, including data from states other than Pennsylvania.  The record evidence also indicates that instead of differentiating between the types of traffic in these CDRs, or specifying the CDRs that supported its backbilling, Core indicated to Verizon that Verizon already was in possession of Core’s switched bills, switched records, and supporting CDRs.  Verizon St. 2.0 at 54-55, Exh. 11-R.  Moreover, the record supports Verizon’s contention that the matching algorithm Core used to avoid double-billing Verizon failed to find matches on wireless calls or calls from multi-line accounts, further supporting Verizon’s asseveration that Core billed Verizon for switched access traffic that was generated from, and payable by, entities other than Verizon.[footnoteRef:38]  Id. at 28.   [38: 		In its Surrebuttal Testimony, Core states that it is “willing to discuss ways to improve the matching algorithm, but . . . that Verizon suggests no alternative method in its testimony.” Core St. 4.0 at 8-9.  We note that this proceeding is not the appropriate vehicle for developing such alternative methods.  Further any future development of such methods does not alter the traffic at issue in this proceeding nor does it alter the fact that the record indicates that Core has billed Verizon for switched access traffic that is billable to other entities.  The circumstances here are unlike those in the Core v. XO Order in which the absence of NPA-NXX information for certain traffic needed to be addressed.] 


3.	Did the ALJ err in finding that Core improperly billed Verizon for various switched access elements?

	a.	Core’s Exceptions and Verizon’s Replies

Core contends that the ALJ erroneously adopted, as fact, Verizon’s testimony that Core does not provide local loops, carrier common lines (CCLs), tandem switching, or end office switching, barring it from charging for these switched access elements.  Core Exc. at 19-20 (citing I.D. at 15, 43).  Core asserts that it is clearly evident that it may charge for these elements because FCC rules allow CLECs to charge for the functional equivalent of the switched access services offered by an ILEC even if the CLEC does not provide all of the elements that the ILEC provides.  Core also points to its Commission-approved tariffs as support for charging for the functional equivalent of an ILEC’s elements.  Id. at 18-19.  Core asserts that it may charge for the CCL because it provides its customers with an array of arrangements that constitute the functional equivalent of a loop or line.  Id. at 20.

Core notes that, in support of Verizon’s position, discussed infra, that Core may not charge for switched access functions it does not provide, Verizon’s Main Briefs cited to the FCC’s 2011 decision in  AT&T Corp. v. YMax Communications Corp., 26 FCC Rcd. 5742 (2011)  (YMax Order).   In its Main Briefs, Verizon argued that, in issuing the USF/ICC Transformation Order, the FCC, inter alia, referenced the YMax Order in ruling that a carrier may not impose charges other than those provided for under the terms of its tariff.  Verizon M.B. at 52-53 n.89.  Core is of the opinion that Verizon’s citation to the YMax Order is inapposite.  Core asserts that in the USF/ICC Transformation Order, the FCC overtly stated that the YMax Order established principles that are linked uniquely to the architecture of YMax Communications Corporation’s (YMax) network and tariff and does not prohibit compensation for carriers that use IP technology.  Specifically, Core argues that the FCC found that, unless a restriction exists in a carrier’s tariff stating otherwise, whether or not the functions performed or the technology used by the carrier exactly resemble those used under a traditional Time Division Multiplexing (TDM) architecture is immaterial to whether the carrier may receive compensation.  Core contrasts its own network with that of YMax.  Core states that YMax has no facilities over which to connect in the majority of its points of presence, while Core’s facilities include six wire centers that are equipped with a switch and are connected to a network of other carriers and customers.  Core asserts that, unlike YMax, Core connects directly to its ISP and wholesale VoIP customers over dedicated intraoffice facilities.  Id. at 19-20 n.43.

On the other hand, Verizon asserts that the YMax Order further invalidates Core’s switched access backbills.  Verizon dismisses Core’s attempt to differentiate its network from that of YMax and maintains that Core does not provide the functions for which it charges for end office switching, the CCL, or tandem-related charges.  Verizon argues that the record indicates that Core does not serve any end-user homes or businesses, nor does it provide any outside plant facilities such as local loops.  Instead, Verizon notes that Core has admitted that it delivers traffic to computer equipment within the same building, as opposed to terminating traffic to local loops.  Verizon reasons that these computers send traffic to the internet without any outside plant wires that are associated with traditional telephone service and without connecting a local voice customer to the Public Switched Telephone Network (PSTN).  Id. at 11-12.  Verizon emphasizes that the FCC indicated in the YMax Order that the commonly understood definitions of “termination” and “end user line” do not include non-physical virtual connections, nor can such “virtual loops” be construed to be what the tariff means by termination of end user lines.  Therefore, Verizon avers that Core’s tariffs are not applicable to the traffic at issue.  Id. at 12 (citing YMax Order at ¶¶ 43-45).  Additionally, Verizon asserts that although the FCC stated in the USF/ICC Transformation Order that a LEC may charge the appropriate intercarrier compensation whether or not the functions it performs or the technology it uses exactly mirror that of a traditional TDM architecture, the FCC also clarified that a LEC is prohibited from charging for functions that neither it nor its affiliate performs.  Verizon notes that the FCC further confirmed in its subsequent Clarification Order[footnoteRef:39] that because YMax does not provide “last-mile transmission,” it may not charge for the associated rate elements.  Verizon argues that Core, like YMax, does not provide “last-mile transmission” and therefore may not charge for the related rate elements.  Id. at 12-13. [39: 		Connect America Fund et al., 27 FCC Rcd. 605 (2012) (Clarification Order).] 


In its Exceptions on Remand, Core contends that the VoIP Symmetry Order plainly states that CLECs that provide the functional equivalent of end office switching are entitled to collect access charges under the “VoIP Symmetry Rule.”  Core emphasizes that the FCC stated that the functional equivalent of end office switching exists when a CLEC provides the intelligence associated with call set-up, supervision, and management.  According to Core, it provides these functions to its end-users, thereby negating Verizon’s main argument regarding the Y-Max Order.  Core points out that despite her ruling that it failed to provide credible evidence to support its switched access bills, the ALJ nonetheless found that Core provides the facilities to deliver calls to the receiving party.  Therefore, Core asserts that Verizon’s technical objections are not a valid basis for rejecting Core’s claim.  Core Exc.-R. at 16, 19-20, 34-35.

In its Replies to Exceptions on Remand, Verizon reiterates that Core’s switched access bills were unreliable because they contained rate and rate application errors.  Verizon further restates that Core was not able to demonstrate how it calculated the CCL charges it backbilled to Verizon and that Core repeatedly billed it for tandem-related charges despite the fact that it is not a tandem provider.  Therefore, Verizon argues that these errors, combined with Core’s inability to substantiate the fundamental step of classifying the traffic as non-local necessitates that all of Core’s switched access bills be rejected as unreliable.  Verizon R. Exc.-R. at 13-14.

	b.	Disposition

In issuing the YMax Order, the FCC, inter alia, addressed AT&T’s contention that YMax assessed AT&T at interstate switched access charges for services that were not authorized under YMax’s federal switched access tariff, including charges for end office switching and switched transport.  The FCC granted AT&T’s complaint, finding that the services YMax provided did not match those described in its tariff.  Specifically, the FCC found that YMax did not provide end office switching under its tariff because it did not operate any end office switches where station loops that connect to end users are terminated.  By extension, the FCC found that YMax did not provide switched transport because such charges are applicable only when an IXC’s traffic to and from an End office is routed through an access tandem.  YMax Order at ¶¶ 34-47.  When it issued the USF/ICC Transformation Order, the FCC set forth the “VoIP Symmetry Rule,” stating that a LEC may charge the appropriate intercarrier compensation for functions that either it or its retail VoIP partner provide, regardless of whether the functions performed or the technology used exactly resemble those functions performed by a traditional LEC.[footnoteRef:40]  However, citing the YMax Order, the FCC also reinforced that, “to the extent that these charges are imposed via [a] tariff, a carrier may not impose charges other than those provided for under the terms of the tariff.”  USF/ICC Transformation Order at ¶ 970 n.2026. [40: 		This rule is codified at 47 C.F.R § 51.913(b).] 


In issuing the VoIP Symmetry Order, the FCC clarified that its ruling in the YMax Order was based upon the specific language in YMax’s tariff.  VoIP Symmetry Order at ¶ 34.  The FCC also clarified that the “VoIP Symmetry Rule” is technology and facilities neutral with respect to permitting a CLEC to charge for the functional equivalent of end office switching.  However, the FCC noted that such charges are ultimately governed in accordance with applicable tariffs, indicating that access charges are not payable in every instance.  Id. at ¶ 19 n.64; Verizon Response to Core’s February 2015 Letter at 2.  Additionally, the FCC addressed the decision of the Fourth Circuit in the CoreTel-Verizon VA Order, finding that this decision does not disturb the FCC’s clarification because the CoreTel-Verizon VA Order relied upon tariff language describing traditional TDM network architecture and functionality.  VoIP Symmetry Order at ¶ 40.

Applying the above to the matter before us, we must determine whether Core has made a valid claim in asserting that the ALJ erred by ruling that Core improperly billed Verizon for various switched access elements.  As noted above, Core argues that the FCC clarified that the YMax Order is tied to the unique architecture of YMax’s network and does not prohibit compensation for carriers that use IP technology in every case.  Therefore, Core attempts to differentiate its network configuration from that of YMax.  Core argues that, unlike YMax, it has established facilities that include six wire centers in Pennsylvania, each of which is equipped with a switch.  Core asserts that, in contrast to YMax, it directly connects with its ISP and wholesale VoIP provider customers via dedicated intraoffice facilities.  Core professes that by receiving calls transmitted over facilities and forwarding these calls to its ISP and VoIP customers for completion, it performs the functional equivalent of switching, thereby permitting Core to bill for the associated rate elements.  Further, in its Exceptions on Remand, Core notes that although the ALJ ultimately rejected its switched access claims, she nonetheless found that Core provides the facilities over which calls are delivered to the receiving party.

The record indicates that Core receives traffic from Verizon, converts it into Internet Protocol and forwards this traffic to its own ISP, CSC, or VoIP customers via equipment located in the same building.  By possessing soft-switching equipment that is capable of forwarding, redirecting, or switching IP-based traffic, the intelligence associated with call set-up, supervision, and management is provided.  Therefore, Core appears to provide functions that constitute the functional equivalent of end office switching within the context of the FCC’s ruling outlined in its VoIP Symmetry Order.  Additionally, Core points out that its interstate and intrastate tariffs have incorporated the “VoIP Symmetry Rule.”  Core Exc. at 19-20 nn.38, 46.  Nonetheless, we find the matter before us to be similar to the matter decided by the Fourth Circuit in the CoreTel-Verizon VA Order.  Like Core, the intrastate switched access tariff for Core’s affiliate in Virginia incorporates the “VoIP Symmetry Rule.”  However, as noted in the VoIP Symmetry Order, the Fourth Circuit in CoreTel-Verizon VA found the specific definition for end office switching contained in CoreTel Virginia’s Intrastate Switched Access Tariff to be controlling and ruled that the language contained in this definition did not match the service that CoreTel Virginia was actually providing.[footnoteRef:41] [41: 		According to the FCC, CoreTel Virginia’s “state and federal tariffs provided that end office switching would include ‘terminations in the end office of end user lines.”  VoIP Symmetry Order at ¶ 39.] 


In its original Exceptions, in arguing that the ALJ erred by finding that Core does not provide end office switching or tandem switching, prohibiting it from backbilling Verizon for such elements, Core points out that these rate elements are covered in its Pennsylvania Switched Access Tariff.  As of the close of the record and the supplemental record in this proceeding, end office switching was defined on Sheet No. 48, Section 5.2.1 of Core’s Intrastate Switched Access Tariff PA P.U.C. No. 4, in pertinent part, as follows (emphasis added):

the charges related to the use of end office switching equipment, the terminations in the end office of end user lines, the terminations of calls at Company Intercept Operators or recordings, the Signaling Transfer Point (STP) costs, and the SS7 signaling function between the end office and the STP.


Similarly, this same page of Core’s Intrastate Switched Access Tariff defined switched transport, in pertinent part, as “the charges related to the transmission and tandem switching facilities between the customer designated premises and the end office switch(es) where the customer’s traffic is switched to originate or terminate the customer’s communications.”  Our review of Core’s tariff that was on file with the Commission and in effect as of the close of the record and the supplemental record developed in this proceeding indicates that no definition existed for “end office” or “end user line.”  As the FCC observed in issuing the YMax Order, absent a designation otherwise in a Company’s tariff, the common industry meaning must be applied.  In Paragraph 39 of the YMax Order, the FCC noted that end user lines are normally understood in the telecommunications industry to be “a physical transmission facility that provides a point-to-point connection between an individual home or business and a telephone company end office.”  Although the FCC, in the VoIP Symmetry Order cautioned against applying the YMax Order generally to bar CLECs from collecting switched access charges, it did not alter or reject the underlying finding in that a carrier is prohibited from collecting switched access charges on VoIP traffic when it does not offer the services described in the tariff upon which it relies to do so.  Thus, we find that like its affiliate in Virginia, Core’s definition for end office switching, supra, that was in effect as of the close of the record in this proceeding did not correspond with the service that Core is actually providing in the instant case.[footnoteRef:42]  Further, as is also noted, infra, the record indicates that Core does not have tandems despite its attempt to backbill Verizon for tandem switching. [42: 		We note that on May 31, 2016, Core filed modifications to its Pennsylvania Intrastate Switched Access Tariff via Supplement No. 7 to Tariff Telephone PA PUC No. 4, Docket No. R-2016-2548428 (Secretarial Letter issued June 15, 2016).  These tariff revisions became effective on June 30, 2016.  In this tariff supplement, Core, inter alia, added a definition for end office, which previously had not appeared in its tariff, and modified its existing definitions related to end office switching, tandem switching, and the CCL.  Each of these definitions include language regarding Core providing the functional equivalent of a traditional ILEC service.  Additionally, Core’s revised definition of end office switching, along with its newly included definition of end office each appear to match the services it described in the record and the supplemental record developed in this proceeding.  Thus, where Core can verify that the service has been rendered, its tariff revisions permit it to charge for these functions prospectively as of June 30, 2016.  However, despite the retroactive effects of the VoIP Symmetry Order, we find that Core’s claims at issue do not apply on a retroactive basis because the services Core actually offered did not match the service described in its tariff during the record developed in this proceeding or at any time prior to the June 30, 2016 effective date of the tariff revisions.] 


In view of the record and the applicable tariff that was in effect as of the close of the record, we conclude that although the functions Core describes in the record appear to constitute the functional equivalent of those performed by a traditional LEC, the functions Core describes do not match those as described in its tariff that was in effect.  Thus, as of the close of the record, Core did not provide end office switching or tandem switching within the meaning of the services described in its Intrastate Switched Access Tariff.  Accordingly, we are of the opinion that Core may not backbill Verizon for such charges.  Likewise, the record indicates that despite having backbilled Verizon for charges related to the CCL, Core terminates traffic to pieces of equipment in the same building, as opposed to local loops.  We find this actual service rendered to be contrary to Core’s characterization in its tariff that was effective as of the close of the record that the CCL is a “cost category [that] establishes the charges related to the use of Company provided end user common lines by customers and end users for [intrastate] access.”  Core Intrastate Switched Access Tariff PA P.U.C. No. 4, Section 5.2.1; Verizon R.B. at 42.  Therefore, we concur with the ALJ that Core may not backbill Verizon for the charges related to the CCL.[footnoteRef:43] [43: 		Moreover, the record indicates that Core was not able to verify the CCL charges it billed to Verizon.  Tr. at 352-58. ] 


Before concluding this section, we find it important to emphasize that even absent the developments in the telecommunications industry that occurred after the release of the ALJ’s Initial Decision, the record supports Verizon’s position that the ALJ rejected Core’s switched access claims on grounds independent of these developments.  Specifically, as discussed elsewhere in this Opinion and Order, the record, inter alia, supports the ALJ’s findings in her original Initial Decision that:

(1)	Core billed Verizon at switched access rates for traffic that was originated and payable by IXCs

(2)	Core was not able to support any of its backbills with any degree of reliability.  For example, the CDRs Core provided to Verizon failed to divulge which calls Core considered local versus non-local or intrastate versus interstate, for re-billing purposes

(3)	Although the record indicates that much of the traffic at issue for which Core seeks to backbill Verizon at switched access rates is ISP-bound traffic, Core has not differentiated between the amount of VoIP traffic it is billing and the amount of ISP-bound traffic it is billing.  Thus, Core has not successfully rebutted the rebuttable presumption that such traffic should be deemed local ISP-bound traffic, payable at the rate of $0.0007/MOU, which Verizon has already paid and Core has already accepted. [footnoteRef:44] [44: 		Additionally, we note that the VoIP Symmetry Order applies to VoIP, not ISP-bound, traffic.] 


Thus, as Verizon and the ALJ each observed, the recent developments in the telecommunications industry do not alter the fact that Core has failed to meet its burden of proving its switched access claims based on the record evidence developed in this proceeding.

In light of the above discussion, we find no merit in Core’s arguments that it properly billed Verizon for switched access services.  Accordingly, Core’s Exception No. 3 and Core’s Exceptions on Remand Nos. 1 through 4 as they relate to Core’s switched access claims are denied.
C.	Has Verizon failed to mirror rates for ISP-bound traffic in compliance with the ISP Remand Order? (Core Exception No. 4 and Core Exception on Remand No. 6)

1.	Has Verizon properly “opted-in” to the ISP Remand Order?

	a.	Core’s Exceptions and Verizon’s Replies

Core excepts to the ALJ’s Finding of Fact Nos. 49 and 50 and Conclusion of Law Nos. 24 through 32, which rule that Verizon has properly “opted-in” to the ISP Remand Order.  Core Exc. at 22. 

Verizon points to the ALJ’s Conclusion of Law No. 27, in which ALJ Colwell concludes that Verizon, appropriately, “opted-in” to the ISP Remand Order by sending a Letter in 2001 notifying all carriers of the availability of the “mirroring rule” rate.  Verizon further notes the ALJ’s conclusion that both the Commission and the FCC have found this offer to satisfy the “mirroring rule.”  Verizon R. Exc. at 14 n.72 (citing I.D. at 58).

	b.	Disposition

On consideration of the arguments of the Parties, we find that the record supports the ALJ’s finding that Verizon PA properly opted into the ISP Remand Order and adopted the “mirroring rule” by issuing a May 14, 2001 letter (May 2001 Letter) to all carriers in Pennsylvania with which it had an operative ICA.  The mail distribution list attached to this letter includes Core.  In this letter, Verizon described its optional “Rate Plan B” and made the offer to exchange all traffic otherwise subject to Section 251(b)(5), 47 U.S.C. § 251(b)(5), reciprocal compensation at the ISP Remand Order’s capped rate for ISP-bound traffic, noting that:

[the ISP Remand Order] requires Verizon to offer all CLECs and CMRS providers an optional reciprocal compensation plan for termination of non-Internet traffic subject to Section 251(b)(5).  Under this optional plan, such traffic exchanged between Verizon and a Local Exchange Carrier or CMRS provider in a given state will be subject to compensation at the same rate applicable to Internet traffic in that state under the terms of the [ISP Remand Order].

See Verizon St. 1.0, Exh. 24.  As the record also indicates, the Commission has approved a multitude of ICA amendments between Verizon and various CLECs that have elected to adopt this “Rate Plan B.”  For example, in 2010, the Commission approved Amendment No. 1 to an ICA between Verizon PA and Time Warner Cable Information Services (Pennsylvania), LLC[footnoteRef:45] (Verizon PA-Time Warner Cable ICA Amendment Order).[footnoteRef:46]  In our order approving this amendment, we noted that: [45: 		Joint Petition of Verizon Pennsylvania Inc. and Time Warner Cable Information Services (Pennsylvania), LLC (Time Warner Cable), for Approval of an Interconnection Agreement with Amendment No. 1 under Section 252(e) of the Telecommunications Act of 1996,Docket No. A-2009-2147967 (Order entered February 17, 2010).  ]  [46: 		See also Verizon St. 1.0 at n.54.] 


Amendment No. 1 modifies the basic Agreement’s reciprocal compensation rate to be that contained in Exhibit A of the Amendment which is $0.0007 per minute of use.  The Amendment calls for equal reciprocal compensation rates for the exchange of such traffic.  

Verizon PA-Time Warner Cable ICA Amendment Order at 5-6.  Our review of this amendment indicates that the terms are identical to the “Rate Plan B” that Core has opted into in its ICA with Verizon North.[footnoteRef:47]  Further, because this amendment stems directly from Verizon’s May 2001 Letter, we agree with Verizon that by approving this and other similar amendments, this Commission has found Verizon PA to be in compliance with the “mirroring rule.” [47: 		As noted, supra, the ICA between Core and Verizon North contains an amendment incorporating the “mirroring rule.”   In its Main Briefs, Core acknowledges that this amendment is “identical or substantially the same” as the Rate Plan B ICA Amendments that Verizon has entered into with other carriers in Pennsylvania.  Core M.B. at 16.] 


		In a similar fashion, we find Verizon’s argument persuasive that the FCC has also found Verizon’s May 2001 Letter to be in compliance with the ISP Remand Order.  Specifically, in examining an arbitration case involving Verizon’s affiliate in Virginia, [footnoteRef:48] the FCC’s Wireline Competition Bureau concluded the following, in pertinent part: [48: 		In footnote 179 of the ISP Remand Order the FCC permits ILECs to make this offer on a state-by-state basis.  Verizon issued the identical letter to all CLECs in Virginia.] 


Verizon notes that on May 14, 2001, it sent a letter offer, pursuant to the mirroring rule, to every competitive LEC and commercial mobile radio service (CMRS) provider with which it interconnects in Virginia.  Verizon argues that it thereby satisfied the mirroring rule and may avail itself of the rate caps. 

*	*	*

We agree with Verizon that it has satisfied the mirroring rule through its letter offers, sent to interconnecting carriers in Virginia, to exchange all traffic subject to section 251(b)(5) at the capped rates.  

In the Matter of Petition of WorldCom, Inc. Pursuant to Section 252(e)(5) of the Communications Act of the Jurisdiction of the Virginia State Corporation Commission Regarding Interconnection Disputes with Verizon Virginia Inc., and for Expedited Arbitration.  17 FCC Rcd. 27039 at ¶¶ 248-49.  In light of the above, we are of the opinion that Core’s claim that Verizon has not properly “opted-in” to the ISP Remand Order is unwarranted.

2.	Are Core’s allegations regarding Verizon’s errors in implementing the “mirroring rule” valid?

	a.	Core’s Exceptions and Verizon’s Replies

Core asserts that, contrary to the ALJ’s findings, Verizon has failed to mirror rates in compliance with the ISP Remand Order.  Citing its Main Brief at 17, Core alleges that this has resulted in Verizon underpaying Core by more than $24 million between March 2008 and June 2012.  According to Core, Verizon’s failure to mirror rates entitles Core to be paid at TELRIC rates for ISP-bound traffic delivered from Verizon to Core, and not at the FCC’s prescribed “mirroring rate” of $0.0007/MOU.  Core Exc. at 22.

As noted in our summary of the ALJ’s Initial Decision, supra, Core alleges that Verizon’s implementation of the “mirroring rule” contains two major errors.  First, Core argues that Verizon is required under the “mirroring rule” to lower the rate it charges for all “Section 251(b)(5) traffic.”  Core reasons that, although 47 U.S.C. § 251(b)(5) previously included all traffic other than switched access traffic, in Paragraph 761 of its USF/ICC Transformation Order, the FCC has expanded the scope of Section 251(b)(5) to include switched access traffic.  In Core’s view, Verizon has wrongly narrowed the class of traffic for which it mirrors the FCC’s prescribed rate to a subset of Section 251(b)(5) traffic because Verizon has failed to lower the rate it charges for switched access traffic to $0.0007/MOU.  

Second, Core professes that with respect to traffic it sends Verizon pursuant to its Verizon PA ICA, Verizon has failed to adopt the FCC’s mirroring rate at all.  Core claims that although it sends considerable amounts of Section 251(b)(5) traffic to Verizon in Verizon PA’s territory, Verizon bills Core for such traffic at either the TELRIC reciprocal compensation rates outlined in the ICAs, or at the switched access rates outlined in Verizon PA’s tariffs, but never at the FCC’s mirroring rate of $0.0007/MOU.   Id. at 22-23.

Core also finds fault with ALJ Colwell’s Conclusion of Law No. 25 that Core has failed to meet its burden of proof with respect to successfully challenging the rebuttable presumption for differentiating voice traffic from ISP-bound traffic that the FCC established under the ISP Remand Order.  Core avers that it generates originating traffic from its services to VoIP providers, that it only delivers calls intended for Verizon end users, and that Verizon bills Core for all calls Core sends to Verizon.  Core argues that under these circumstances, the 3:1 ratio is applicable to Core’s outbound traffic.  Id. at 23-24.

Verizon replies that the ALJ correctly found Core’s interpretation of federal law, which would force Verizon to pay reciprocal compensation for ISP-bound traffic for which it has previously paid a rate of $0.0007/MOU, to be without legal merit.  Verizon R. Exc. at 13.  

In response to Core’s first claimed error regarding Verizon’s implementation of the “mirroring rule,” Verizon argues that the ISP Remand Order explicitly outlined that Section 251(b)(5) traffic does not include interstate or intrastate access traffic, and, accordingly, such traffic is not subject to the “mirroring rule.”  Verizon reasons that, although the USF/ICC Transformation Order expanded the scope of Section 251(b)(5) traffic, it did nothing to modify the FCC’s interim rules for ISP-bound traffic set forth in the ISP Remand Order, nor did it contemplate that it should invalidate these rules retroactively to authorize the re-rating of previously issued bills for locally-dialed ISP-bound traffic at the higher reciprocal compensation and switched access rates.  Id. at 14-15.

In response to Core’s second claimed error, Verizon reiterates its position that the ISP Remand Order required only that an ILEC, in this case Verizon, offer to exchange all Section 251(b)(5) traffic at the rate of $0.0007/MOU, but did not require that a CLEC, in this case Core, accept this offer.  Verizon argues that if a CLEC does not accept the ILEC’s offer, traffic above the 3:1 ratio remains subject to the FCC’s rate of $0.0007/MOU for ISP-bound traffic, while local traffic below the ratio remains payable at reciprocal compensation rates for local traffic.  Verizon asserts that Core has never adopted the mirroring amendment Verizon has offered under its ICA with Verizon PA, which would have provided for the mutual application of the rate of $0.0007/MOU to all “Section 251(b)(5) traffic.”  Therefore, Verizon asserts that Verizon PA has billed Core correctly under this ICA.  Id. at 15-16.

Finally, in reply to Core’s objection to the ALJ’s deduction that all traffic from Verizon to Core above the 3:1 ratio is ISP-bound traffic, Verizon retorts that the ISP Remand Order requires this result given that it has established a rebuttable presumption that all traffic above this ratio is ISP-bound traffic.  Verizon reasons that Core failed to present definitive evidence to quantify the volume of non-ISP bound traffic necessary to rebut this presumption, instead improperly attempting to shift the burden of proof to Verizon.  Therefore, Verizon asserts that it is a necessary conclusion that all traffic exceeding the 3:1 ratio is local ISP-bound traffic.  Id. at 16.

In its Exceptions on Remand, Core remains of the opinion that the ALJ erred in dismissing its claim that Verizon is in violation of the “mirroring rule.”  Additionally, Core argues that in the Initial Decision on Remand, the ALJ seems to agree with the crux of Core’s mirroring argument when she concludes that both parties are limited to billing one another at a rate of $0.0007/MOU for ISP-bound traffic.  However, Core excepts to the ALJ’s conclusion (I.D.R. at 32) that ISP-bound toll traffic is capped at this rate.  Core Exc.-R. at 30.

In its Replies to Exceptions on Remand, Verizon contends Core simply repeats the erroneous arguments it makes in its original Exceptions.  Further, Verizon points out that the remand did not affect this issue, nor did the ALJ change her original holding.  Verizon R. Exc.-R. at 20.

b.	Disposition

We find that Core’s claims regarding the errors in Verizon’s implementation of the “mirroring rule” relating to the rate Verizon charges for switched access are without merit.  As outlined above, Core argues that because the USF/ICC Transformation Order expanded the scope of Section 251(b)(5) to include switched access traffic, Verizon must, under the “mirroring rule,” lower the rate it charges for switched access traffic to the ISP Remand Order’s prescribed rate of $0.0007/MOU for ISP-bound traffic.  Although we acknowledge the validity of Core’s statement that the FCC has brought switched access traffic under the purview of Section 251(b)(5) traffic, we disagree with Core that a rate of $0.0007/MOU is applicable to such traffic in the record before us.  

In our July 2014 Core-Windstream PA Order, we noted that when it released its Order on Remand and Report and Order and Further Notice of Proposed Rulemaking, 24 FCC Rcd. 6475 (2008) (Order on Mandamus),[footnoteRef:49] the FCC concluded that local ISP-bound traffic is Section 251(b)(5) in nature but should be given different rate treatment than Section 251(b)(5) reciprocal compensation traffic because it is jurisdictionally interstate in nature and thus subject to the FCC’s Section 201 authority under TA96 to regulate interstate services.  Thus, the FCC found the ISP Remand Order’s prescribed rate of $0.0007/MOU should be applicable to local ISP-bound traffic as traffic within Section 251(b)(5) that was subject to a rate cap under Section 201.  We also highlighted the decisions of several federal circuit courts, as well as a decision issued by the Washington Utilities and Transportation Commission (WUTC), all of which were released after the Order on Mandamus, and all of which found that, although the FCC concluded in the Order on Mandamus that the scope of Section 251(b)(5) was not limited to “local” traffic, the fact that Section 251(b)(5) is not, in and of itself, limited to local traffic did not in any way expand the scope of the compensation regime applicable to local ISP traffic established in the ISP Remand Order.  July 2014 Core-Windstream Order at 71-75. [49: 		The Order on Mandamus resulted from In re: Core Communications, Inc., 531 F.3d 849 (D.C. Cir. 2008), and was upheld in Core Communications, Inc. v. FCC, 592 F.3d 139 (D.C. Cir. 2010).] 


Applying these findings to the matter before us, we are not persuaded that Verizon failed to adhere to the objectives and policies of the “mirroring rule” in not lowering the rates it charged Core for switched access traffic.  Such traffic is non-local and non-ISP-bound and is, therefore, not subject to the prescribed rate for local ISP-bound traffic established in the ISP Remand Order.  We echo ALJ Colwell’s finding that nothing in the USF/ICC Transformation Order amends the interim rules for ISP-bound traffic that the FCC set forth in the ISP Remand Order.[footnoteRef:50]  Moreover, as Verizon points out in its Main Brief, a major goal of the FCC in releasing the USF/ICC Transformation Order was to establish a new intercarrier compensation regime which would further extinguish possible regulatory arbitrage opportunities via a gradual transition to bill and keep compensation.  Although the rates for terminating switched access traffic have been or will eventually be reduced to a rate of $0.0007/MOU[footnoteRef:51] before being transitioned to bill and keep compensation, this transition applies on a going-forward basis, and not retroactively to the traffic at issue in this proceeding. [50: 		I.D. at 60, COL 32.]  [51: 		On July 1, 2016, this rate began to apply for certain traffic on a going-forward basis in accordance with the USF/ICC Transformation Order.] 


Moreover, we find that Verizon has failed to properly apply the ISP Remand Order’s mirroring rate to local traffic sent by Core to Verizon PA under the Parties’ Verizon PA ICA.  We note that Paragraph 89 of the ISP Remand Order reads, in pertinent part, as follows:

The rate caps for ISP bound traffic that we adopt here apply, therefore, only if an incumbent LEC offers to exchange all traffic subject to section 251(b)(5) at the same rate. Thus, if the applicable rate cap is $.0010/mou, the ILEC must offer to exchange section 251(b)(5) traffic at that same rate. Similarly, if an ILEC wishes to continue to exchange ISP-bound traffic on a bill and keep basis in a state that has ordered bill and keep, it must offer to exchange all section 251(b)(5) traffic on a bill and keep basis.  For those incumbent LECs that choose not to offer to exchange section 251(b)(5) traffic subject to the same rate caps we adopt for ISP-bound traffic, we order them to exchange ISP-bound traffic at the state-approved or state-arbitrated reciprocal compensation rates reflected in their contracts.


In view of this paragraph, we agree with the ALJ and Verizon that with respect to the “mirroring rule,” the ISP Remand Order requires only that an ILEC offer to exchange traffic at the rate of $0.0007/MOU.  Moreover, we have established that, by issuing its May 2001 Letter to all CLECs with which it had an operative ICA, including Core, Verizon complied with the ISP Remand Order and the “mirroring rule.”

[bookmark: _ftnref1]At the same time, the record indicates that Core availed itself of the provisions of Verizon’s May 2001 Letter with regard to traffic it exchanges with Verizon North, but did not affirmatively do so with regard to traffic it exchanges with Verizon PA.  However, the ISP Remand Order did not require Core to expressly accept Verizon’s offer to mirror in order for the mirroring rule to apply.  Moreover, the policy objectives of the mirroring rule strongly support parity regarding the exchange of ISP-bound traffic specified in the ISP Remand Order.  Because it is the intent of the FCC in the ISP Remand Order that ILECs pay the same rates for local ISP-bound traffic that they receive for local Section 251(b)(5) voice traffic, we conclude that the applicable rate for the termination of ISP-bound traffic during the period covered by the Core Complaint and, prospectively, is to require Core and Verizon to apply the “mirroring rule” (Paragraph 89 of the ISP Remand Order) in conjunction with the “rebuttable presumption” rule (Paragraph 79 of the ISP Remand Order) using the FCC’s currently effective capped rate of $0.0007 per MOU.  Based on the foregoing, we do not find persuasive Verizon’s argument that local ISP-bound traffic is subject to a rate of $0.0007/MOU, but local voice traffic remains subject to Section 251(b)(5) reciprocal compensation.[footnoteRef:52]  Instead, we shall require Verizon to reissue, at a rate of $0.0007/MOU, the bills it previously issued to Core at reciprocal compensation rates for local voice traffic terminated by Verizon PA. [52: 		As Verizon points out in its Reply Exceptions at 14, we ruled in Petition of Core Communications, Inc. for Resolution of Dispute with Verizon Pennsylvania Inc. Pursuant to the Abbreviated Dispute Resolution Process, Docket No. A-310922F7000 (Order entered May 27, 2003; and Order on Reconsideration entered January 22, 2004), that the change of law provisions of the adoption agreement Core signed with Verizon PA in opting into this ICA permitted Verizon PA to implement the ISP Remand Order by paying a rate of $0.0007/MOU for ISP-bound traffic as opposed to the previously applicable reciprocal compensation rates.] 


As noted supra, in issuing the ISP Remand Order, the FCC adopted the rebuttable presumption that, unless proven otherwise, traffic exchanged between the parties to an ICA that exceeds a 3:1 ratio of terminating traffic to originating traffic is considered to be local ISP-bound traffic.  Although Core terminates voice traffic destined to CSC customers and originates voice traffic from its wholesale VoIP customers, we have previously noted that there is no evidence in the record to quantify how much voice traffic exists compared to ISP-bound traffic.  Similarly, as discussed above in our disposition under of Core’s Exception No. 3 and the related Exceptions on Remand, the record indicates that Core terminates large amounts of traffic from Verizon PA but that it only originates a miniscule amount of traffic, none of which is ISP-bound.  Therefore, we find that Core has failed to counter the rebuttable presumption established pursuant to FCC directives regarding the appropriate pricing regime for its traffic.

3.	Is the “mirroring rule” applicable only to ILECs?

	a.	Core’s Exceptions and Verizon’s Replies

Core opines that the ALJ has failed to acknowledge that the “mirroring rule” contemplated by the FCC applies only to ILECs.  Core Exc. at 23 n.58.

Verizon rebuts Core’s claim by asserting that the ALJ correctly found Core’s argument, that Verizon PA must accept a payment of $0.0007/MOU for Core’s traffic, while paying Core at full reciprocal compensation rates, to be contrary to the plain language of the ISP Remand Order. Verizon R. Exc. at 16. 

	b.	Disposition

We find that Core’s argument that the ISP Remand Order’s “mirroring rule” is applicable only to ILECs is misplaced.  In making this assertion, Core cites to pages 43 and 44 of our December 2012 Core v. AT&T Order.  There, in dismissing Core’s arguments in that proceeding that the ISP Remand Order was applicable only to ISP-bound traffic between an ILEC and a CLEC, we quoted the Ninth Circuit decision in AT&T Communications of California. Inc. v. Pac-West Telecomm. Inc.,651 F.3d 980, 984-85 (9th Cir. 2011) (Pac-West).  In the Pac-West decision, the Ninth Circuit recognized that because the FCC was primarily concerned with arbitrage opportunities created by ISP-bound traffic in general, arbitrage related to ISP-bound traffic is not dependent on the participation of an ILEC.  The Ninth Circuit also stated that although the ISP Remand Order imposed its rules on all LECs, it applied the “mirroring rule” only to ILECs.  December 2012 Core v. AT&T Order at 43-44 (citing Pac-West, 651 F.3d at 996).   Our review of the Pac-West decision indicates that in making this statement, the Ninth Circuit was stating only that the obligation to offer to exchange all traffic subject to Section 251(b)(5) at the same rate under Paragraph 89 of the ISP Remand Order was unique to the ILECs.  We find that Core’s position that Verizon must offer to accept the lower rate of $0.0007/MOU for terminating voice traffic but still be willing to pay Core at the higher reciprocal compensation rate for the same traffic contradicts the plain language under this Paragraph of the ISP Remand Order that all local traffic would be exchanged at the same rate.  We further agree with the ALJ that to adopt Core’s position and permit it to retroactively collect from Verizon at the higher reciprocal compensation rate for ISP-bound traffic that Verizon has previously paid at a rate of $0.0007/MOU would be contrary to the ISP Remand Order’s goal of reducing and eliminating regulatory arbitrage.

For all of the above reasons, Core’s Exceptions and Exceptions on Remand asserting that Verizon has failed to comply with the ISP Remand Order are denied.

D. 	Has Verizon failed to meet its burden of production? (Core Exception No. 6)

1.	Core’s Exceptions and Verizon’s Replies

Core argues that the ALJ has overlooked several evidentiary flaws in Verizon’s claims which, according to Core, demonstrate that Verizon has failed even to meet its burden of production as it relates to its counterclaims seeking payment from Core for the use of Verizon’s facilities and for past due intercarrier compensation.  Core alleges that Verizon did not submit any of its reciprocal compensation, special access, or switched access bills for admission into the record and that Verizon’s witness stated at the evidentiary hearing in this proceeding that he had never looked at the actual bills rendered to Core, making it impossible for Verizon to authenticate a claim for unpaid invoices.  Core Exc. at 25.

Core further alleges, inter alia, that Verizon (1) disclosed that much of its counterclaim alleging nonpayment  by Core for intercarrier compensation and the use of Verizon’s facilities is based upon amounts billed as far back as 2002; (2) does not maintain any billing detail for charges prior to January 2008; (3) does not store any records relating to its intercarrier compensation bills to Core for more than five days; and (4) has not offered any explanation in its testimony or briefs regarding its calculation of the amounts of its invoices.  Core asserts that, although Verizon has complained that Core does not always keep AMA records for Verizon’s traffic, Verizon has, in turn, declined to provide Core with CDRs to support even a single month of its billings.  Id. at 25-26.

In its Reply Exceptions, Verizon counters that contrary to Core’s assertions, Verizon has provided testimony that: (1) outlines the three categories of facilities and services Verizon provides to Core; (2) affirms that these facilities and services were provided in accordance with the Parties’ ICAs and the tariffs they incorporate; (3) cites the relevant ICA and tariff provisions under which the facilities and services were ordered, and at what rates; (4) asserts that Verizon issues monthly bills to Core for these facilities and services; (5) affirms that Verizon’s bills comply with industry standards; (6) points out that Core is required under the ICAs to pay at least the invoiced amounts it does not dispute; and (7) notes that in lieu of providing Core with actual bills, which Verizon avers are very voluminous, Verizon presented an exhibit, namely Verizon St. 1.0, Exhibit 13, in the form of a spreadsheet detailing each bill issued to Core and any payments made by Core.  Verizon asserts that its witness validated and confirmed that the amounts shown on this exhibit had been billed to Core and that counsel for Core clarified that Core did not deny that Verizon had issued the invoices in the amounts referenced in this exhibit.  Verizon points out that these are the very invoices which Core has consistently disputed.  Verizon R. Exc. at 17-18.

Verizon also professes that Core’s allegation that Verizon maintains no billing details prior to January 2008 is false.  Citing its Reply Briefs, Verizon argues that it, in fact, preserves complete, pre-2008 billing detail in the form of full bill copies available for manual review, rather than in the form of an on-line database.  Verizon further argues that Core’s assertion that Verizon refused to provide CDRs is misleading.  Verizon maintains that Core’s request for Verizon to re-create several years of EMI records presented the risk of crashing Verizon’s systems.  Verizon avers that it explained this to Core and offered to provide records for a shorter period that would still be sufficient to meet Core’s request.  Verizon asserts that Core made no further request or motions to compel production of these records.  Id. at 18 (citing Verizon R.B. at 20-24).

2.	Disposition

We find no merit in Core’s arguments.  We note that our review of the record, on its surface, lends limited support to Core’s assertion regarding Verizon’s counterclaims.  Specifically, Verizon’s witness confirmed at the hearing that Verizon’s counterclaim of approximately $4.5 million for past due bills for facilities usage and intercarrier compensation includes amounts from 2007 and earlier.  Tr. at 473-74, 502.  This is also evident in reviewing the spreadsheet exhibit, Verizon St. 1.0, Exhibit 13, which provides a history of billing from Verizon to Core.

Nonetheless, we are of the opinion that Core’s arguments under this Exception are otherwise baseless.  A closer examination of the record evidence indicates that although Verizon’s counterclaims include amounts from 2007 and earlier, Verizon also quantified the portion of its past due bills to Core that correspond to the amounts billed on or after August 16, 2007, the date four years prior to when Verizon filed its counterclaims in response to Core’s Original Complaint.[footnoteRef:53]  Id. at 474-475.  Specifically, in its Reply Briefs, Verizon noted that the portion of the bills it rendered to Core, between August 16, 2007 and August 6, 2012, is $3,687,677.22.   Verizon R.B. at 18.  Additionally, we find Verizon’s argument that it offered Verizon St. 1.0, Exhibit 13 for admission into the record in lieu of providing actual invoices because these invoices are “voluminous and involve tens of thousands of pages”[footnoteRef:54] to be reasonable.  Our examination of this exhibit indicates that it provides a summary of each invoice Verizon issued to Core, including the billing account number, the amount invoiced, the date the bill was issued, and each past due amount that Core has failed to pay. [53: 		As discussed in our combined disposition of Core’s Exception No. 5 and Verizon’s Exception No. 1, infra, Verizon opines that, at worst, a four-year statute of limitations applies to the counter claims it has made.]  [54: 		Verizon St 1.0 at 31 n.30.] 


Moreover, the record supports Verizon’s assertion that counsel for Core did not deny that Core was invoiced for these amounts.  Specifically, in cross examining Verizon’s witness regarding this exhibit, counsel for Core clarified that he was not attempting to allege that Core was not billed for the amounts set forth in the exhibit, but was instead attempting to understand each of the exhibit’s column designations.  Tr. at 472.  Further, although Core disputed certain rates applicable to its unpaid intercarrier compensation and facilities charges, it does not dispute the volume of traffic or the number of trunks for which it was billed.  Likewise, Core has not excepted to the ALJ’s finding that it has failed to pay for directory listing services, nor has it offered any basis for not paying for these services.  Accordingly, we find that although Verizon St 1.0, Exhibit 13 represents only a summary of the bills that Verizon issued, but that Core failed to pay, and lists only the total amounts that Verizon contends Core failed to pay each month, this exhibit when examined in conjunction with Verizon’s testimony in the record, provides substantial evidence that is sufficient to support Verizon’s claim for the outstanding amounts owed by Core to Verizon.

Similarly, we agree with Verizon that Core’s claims regarding Verizon’s maintenance of billing detail and CDRs are misleading.  Contrary to Core’s assertions, the record indicates that Verizon did not decline to provide Core with CDRs, nor did it state that it does not preserve billing detail for periods prior to 2008.  Instead, the record indicates that Verizon informed Core that it was not able to provide Core with the information in the manner requested.  Specifically, Verizon explained to Core that because switch records for traffic delivered by Core and terminated by Verizon are archived after five days due to their voluminous nature, retrieving the information in the volume requested by Core would be resource intensive.  Verizon indicated to Core that retrieving such records would require Verizon to extract and isolate data from several separate systems, which would potentially cause Verizon’s systems to crash, thereby adversely affecting Verizon’s business activities as a whole.  Verizon St. 2.0, Exh. 19.  We find Verizon’s explanation persuasive.  Further, the record confirms Verizon’s assertion that it offered to provide Core with a sample of switch records for a narrower period, representative of general traffic patterns for traffic sent from Core.  Id.  

		Consistent with the above discussion, Core’s Exception No. 6 is denied.

E. 	Did the ALJ err in finding that Verizon correctly interpreted Core’s requests for local interconnection services to be orders for switched and/or special access services; or in concluding that Core was not entitled under the ICAs to pay TELRIC rates for the use of Verizon’s facilities? (Core Exception No. 7 and Core Exception on Remand No. 9)

1.	Core’s Exceptions and Verizon’s Replies

Core takes issue with the ALJ’s determination that Verizon properly interpreted Core’s requests for local interconnection services as orders for switched and/or special access services pursuant to Verizon’s interstate and intrastate access tariffs.  Core maintains that it presented, for inclusion in the record, evidence of voluminous correspondence indicating its desire to order local interconnection services from Verizon in accordance with the Parties’ ICAs, TA96, and FCC rules.  Core Exc. at 26.  Core asseverates that it used Verizon’s Access Service Request (ASR) process to order local interconnection facilities because Core’s ICA with Verizon PA permits it to do so.  Core maintains that although it inserted a note indicating its desire to order local interconnection trunks into each ASR it submitted to Verizon, Verizon, nonetheless, provisioned Core with access facilities designed for use by IXCs that connect to Verizon’s access tandems for the delivery of toll traffic to Verizon’s end users.  Id. at 27‑28.  Further, Core proffers that the ICAs do not permit Verizon to apply its access tariffs to LITGs, ATCs, or generally to entrance facilities, or to dedicated transport, nor do these tariffs, in any way, apply to local interconnection services.  Id. at 34.

Core specifically objects to the ALJ’s Conclusion of Law No. 11, which states as follows:

The provisions of 47 U.S.C. § 251 are not self-executing, and a carrier cannot complain if it adopted an ICA that gives it fewer rights than are available under § 251.  The FCC has held that when a CLEC has voluntarily opted into an agreement that “does not provide” a service that federal law requires, it has “effectively waived any right to insist” that it receive that service.

I.D. at 54 (citing CoreComm Communications, Inc. v. SBC Communications, Inc., 18 FCC Rcd. 7568, (2003) (CoreComm Order) at ¶ 32).  Core avers that its ICAs with Verizon establish its right to local interconnection and that it has never waived this right.  Core Exc. at 33-34.  Namely, Core asserts that, contrary to the ALJ’s findings, Verizon is bound by 47 U.S.C. § 251 and other applicable law to provide LITGs and ATCs at cost-based, TELRIC rates as mandated by TA96.  Core Exc. at 27.  Core argues that the Parties agree that LITGs are local interconnection trunks and must be so priced as set forth in the ICAs, and not according to Verizon’s tariffs.  Likewise, Core reasons that, although ATCs carry traffic to and from IXCs, the Parties’ ICAs clarify that ATCs are also a form of local interconnection and are billable at the rates specified in the ICAs, as opposed to the access rates specified in Verizon’s tariffs.  Core avows that it does not offer IXC service, but instead offers exchange access service to IXCs who deliver their end users’ traffic to Verizon’s tandems, which switch this traffic to Core over the ATCs, after which Core terminates this traffic.  Core asserts that in In the Matter of Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, Interconnection between Local Exchange Carriers and Commercial Mobile Radio Service Providers, First Report and Order, 11 FCC Rcd. 15499 (1996) (Local Competition Order), the FCC found that an IXC may not order Section 251(c)(2) trunks to deliver its end user’s toll traffic to LECs, but when a CLEC, in this case Core, uses an ATC to connect with an IXC, the exchange access facilities (e.g. the ATCs) it orders from the ILEC, in this case Verizon, are a type of local interconnection that is subject to TELRIC pricing.  Core Exc. at 28‑29.

Core refutes Verizon’s citation, infra, to the amicus brief the FCC filed in the U. S. Supreme Court’s decision in Talk America., Inc. v. Michigan Bell Tel. Co.,131 S. Ct. 2254, 2258, 180 L. Ed. 2d 96 (2011) (Talk America).  As noted below, Verizon cites to this amicus brief in support of its position that a facility is not an interconnection facility subject to TELRIC pricing if it is used only for the purpose of originating or terminating interexchange traffic.  Core contends that nothing in the FCC’s amicus brief implies that ATCs are not local interconnection facilities.  Core points out that in the USF/ICC Transformation Order, the FCC permitted CLECs to use interconnection trunks to exchange toll VoIP-PSTN traffic.  Core argues that its own traffic includes significant amounts of VoIP-PSTN traffic.  Core Exc. at 31.

Core also submits that the ALJ erred in finding that Core chose to order entrance facilities from Verizon as special access facilities, rather than UNEs; and that the ALJ also erred by adopting Verizon’s testimony that Core chose to order access facilities that were much more expensive than UNEs to avoid maintaining collocation space and equipment.  Id. at 33 (citing I.D. at 47).  Core maintains that entrance facilities, which it notes are an element that can be used for LITGs and ATCs, are local interconnection services.  As such, Core reasons that Talk America affirmed that when used for interconnection purposes under 47 U.S.C. § 251(c)(2), entrance facilities must be made available at TELRIC rates.  Core argues that it was authorized under the ICAs to request to obtain entrance facility interconnection from Verizon, who was then obligated to provide it at cost-based rates as specified in the ICAs.  Id. at 32-33.

In response to the above, Verizon retorts that the ALJ correctly held that the ICAs contain no provision that would allow Core to pay TELRIC rates for its use of LITGs and ATCs.  Verizon points out that Core has not cited to any such provision, but instead cites to broad references regarding its ability to purchase two-way trunking and to standard language regarding performance in good faith and in accordance with applicable law.  Verizon maintains that Core has waived any right to demand a service from Verizon that is not provided for in the ICAs. Verizon asserts that record evidence indicates that even when LITGs and ATCs were available at TELRIC rates under 47 U.S.C. § 251(c)(3) prior to the FCC’s TRO and TRRO, Core ordered and used access facilities billable at tariffed special access rates.  Verizon emphasizes that once the FCC released the TRRO, the LITGs and ATCs ceased to be available at TELRIC rates.  Further, Verizon points out that the ICAs mandate that the ATCs are to be priced at access rates.  Verizon R. Exc. at 19-21 n.99.

Verizon refutes Core's claim that the Parties are in agreement that LITGs are local interconnection trunks which must be made available at TELRIC rates.  Verizon argues that although the Supreme Court ruled in Talk America that certain LITG entrance facilities are subject to TELRIC pricing because they are considered interconnection facilities under 47 U.S.C. § 251(c)(2), CLECs may only purchase such facilities at TELRIC rates if the applicable ICAs permit them to do so, and only to the extent such facilities are used for the mutual exchange of traffic between the customers of the CLEC and the ILEC.  Verizon maintains that Talk America cannot be used by Core as a basis for claiming that it is automatically entitled to pay TELRIC rates for entrance facilities or that Verizon must retroactively re-rate Core’s unpaid bills for LITGs and ATCs at TELRIC rates.  Additionally, Verizon asserts that the record indicates that Core acted as a least cost router and has utilized these trunks solely for the purpose of sending wholesale traffic it has aggregated from other carriers, and not for the mutual exchange of traffic with Verizon.  As such, Verizon alleges that almost all of Core’s past due bills for LITGs are not subject to TELRIC pricing even under Talk America.  Verizon contends that if Core wishes to pay TELRIC rates for future bills it receives for entrance facilities it uses for local interconnection under Section 251(c)(2), Talk America, at most, permits it to seek amendments to its ICAs in order to do so.  Id. at 20-23.

Similarly, Verizon contends that the ALJ correctly ruled that the ATCs are not local interconnection facilities under Section 251(c)(2) and are not subject to TELRIC pricing.  Citing the amicus brief the FCC filed in Talk America, Verizon reasons that ATCs are used only to carry interexchange traffic, as opposed to exchanging local traffic between Core and Verizon.  Verizon restates that only facilities that are used to connect an ILEC’s network with a CLEC’s network for the mutual exchange of traffic are interconnection facilities because they allow a CLEC’s end user customer to call an ILEC’s end user customer and vice versa.  Therefore, Verizon argues that any other type of dedicated transport that is used to carry traffic between a CLEC and an ILEC is not an interconnection facility and is not payable at TELRIC rates.  Verizon asserts that the majority of Core’s unpaid bills are for past due charges for Core’s use of ATCs for the exchange of traffic between Core and these IXCs.  Id. at 22.

In its Exceptions on Remand, Core takes issue with the ALJ’s explanation of the CoreTel-Verizon VA Order.  Core takes the position that the ALJ failed to apply the ruling of the Fourth Circuit regarding Verizon VA’s duty to provide entrance facilities for interconnection at cost-based, TELRIC rates to Verizon PA’s corresponding duty in the instant case.  Core notes that the ICA of the Parties’ affiliates in Virginia incorporated Verizon VA’s duty to provide entrance facility interconnection to CoreTel Virginia at TELRIC rates set forth in that ICA’s pricing schedule pursuant to Section 251(c)(2).  Core maintains that the Parties’ Verizon PA ICA in the instant case allows Core this same right except that the Verizon PA ICA utilizes the term “Dedicated Transport” instead of the term “Entrance Facility” to describe the link between the CLEC’s network and Verizon’s Interconnection Point.  Core Exc.-R. at 33-34.  On the other hand, Core concedes that unlike the Verizon PA ICA, Appendix A, Section 1.C of the Verizon North ICA explicitly lists “Intrastate Special Access Tariff” rates for “Entrance Facility and Transport for Interconnection Charges.”  Nonetheless, Core contends that the amounts Verizon billed for interconnection facilities under the Verizon North ICA are minimal.  Id. at 34 n.94.

In its Replies to Exceptions on Remand, Verizon rebuts that neither the CoreTel-Verizon VA Order nor the Initial Decision on Remand alters the ALJ’s original conclusion that Core is not entitled to lease LITGs and ATCs from Verizon at TELRIC rates.  Verizon contends that in reaching its decision in the CoreTel-Verizon VA Order, the Fourth Circuit relied on a specific provision in the ICA of the Parties’ affiliates in Virginia which permits CoreTel Virginia to order entrance facilities from Verizon at TELRIC rates under Section 251(c)(2).  In contrast, Verizon claims that the Parties’ Verizon PA ICA in the instant case contains no such provision.  Verizon argues that Core instead relies on general language that permits Core to purchase dedicated transport but does not address Section 251(c)(2) interconnection facilities.  Verizon remains of the opinion that Core must seek to amend the Parties’ Verizon PA ICA using the ICA’s change of law process if it wishes to lease dedicated transport at TELRIC rates.  Further, Verizon reiterates that even if the Parties’ Verizon PA ICA permitted Core to automatically purchase interconnection facilities at TELRIC rates without first seeking amendment to the current terms of the ICA, the vast majority of Verizon’s bills to Core would not be subject to TELRIC rates because the trunks at issue are not Section 251(c)(2) local interconnection facilities used for the mutual exchange of traffic between Verizon’s and Core’s local exchange customers.  Verizon R. Exc.-R. at 22-25.  Further, Verizon points out that in contrast to Core’s position with respect to the Verizon PA ICA, Core admits that the Verizon North ICA would need to be amended in order to implement the application of TELRIC rates to the LITGs at issue.  Id. at 23 n.46.

2.	Disposition 

In objecting to ALJ Colwell’s Conclusion of Law No. 11, supra, Core reasons that TA96 and an ICA normally reinforce each other in tandem, but that the CoreComm Order, to which the ALJ cites, involved an ICA which was contradictory to the requirements of TA96.  As such, Core suggests that the ALJ’s reliance on a passage from the CoreComm Order was inapposite.  Core Exc. at 33.  We disagree.  Although we decline here to discuss the specific merits of the CoreComm Order in and of itself, we nonetheless find the passage the ALJ quoted from this order to be applicable.[footnoteRef:55]  This passage of the CoreComm Order references the interconnection duties of telecommunications carriers under Section 251 of TA96 and the procedures for the negotiation of an ICA under Section 252 of TA96.  We note the following relevant provisions of TA96 at 47 U.S.C § 252, which address voluntarily negotiated ICAs, as well as existing ICAs between an ILEC and a CLEC to which another CLEC, such as Core in the matter before us, voluntarily elects to opt into (emphasis added): [55: 		We also note that the U.S. Court of Appeals for the D.C. Circuit in SBC Communications, Inc. v. FCC, 407 F.3d 1223 (D.C. Cir. 2005), vacated the CoreComm Order and remanded for further proceedings.  However, the D.C. Circuit acknowledged that Section 252(a)(1) of TA96 explicitly allows binding agreements between ILECs and CLECs for the provision of network elements without regard to the standards of Sections 251(b) and (c) of TA96.  Id. at 1231.  ] 


(a) Agreements Arrived at Through Negotiation-

(1) Voluntary negotiations. - Upon receiving a request for interconnection, services, or network elements pursuant to section 251, an incumbent local exchange carrier may negotiate into a binding agreement with the requesting telecommunications carrier or carriers without regard to the standards set forth in subsections (b) and (c) of section 251.

*	*	*

(i) Availability to Other Telecommunications Carriers. – A local exchange carrier shall make available any intercon-nection, service, or network element provided under an agreement approved under this section to which it is a party to any other requesting telecommunications carrier upon the same terms and conditions as those provided in the agreement.

We conclude that these sections of TA96 lend support to the ALJ’s finding that the provisions of Section 251 of TA96, particularly those found in subsections (b) and (c) pertaining to the obligations of LECs in interconnecting their networks and negotiating the interconnection of these networks, are not directly applicable in an ICA.  Accordingly, we are of the opinion that the ALJ correctly found that these provisions of TA96 apply only if the ICA incorporates them.

We note that the Fourth Circuit reached the same conclusion in its CoreTel-Verizon VA Order.  In reaching its conclusion, the Fourth Circuit stated that it is necessary to closely review an ICA because the duties established under Section 251 of TA96 are not directly enforceable and are applicable only if such provisions have been included in the ICA.  CoreTel-Verizon VA Order, 752 F.3d at 368.  At the same time, we acknowledge the validity of Core’s argument that in the CoreTel-Verizon VA Order, the Fourth Circuit found that CoreTel was entitled to pay TELRIC rates to Verizon VA for the facilities at issue in that proceeding.  Moreover, in its recent follow-up order in CoreTel Virginia, LLC v. Verizon Virginia, LLC, et al., 808 F.3d 978 (4th Cir. 2015) (Second CoreTel-Verizon VA Order), the Fourth Circuit emphasized that in its original CoreTel-Verizon VA Order, it found that Verizon VA should have billed CoreTel for facilities at TELRIC rates and not at tariff rates.  Second CoreTel-Verizon VA Order at 808 F.3d 982, 983.

Applying the above to the matter before us, we must review the applicable provisions of both the Verizon PA ICA and the Verizon North ICA to determine the proper rates to apply to the LITGs and the ATCs at issue.  The Verizon PA ICA grants Core the right to purchase entrance facilities from Verizon PA.  Specifically, Attachment IV, Section 1.1.2 states that “[Verizon PA] shall make available to [Core] a two-way trunk group, to [Verizon PA]’s appropriate access tandem(s), to be used two-way, for the exchange of equal access traffic between [Core] and purchasers of [Verizon PA’s] switched Exchange Access Services.”  Similarly, Attachment IV, Section 2.1.4 states, in pertinent part, as follows: 

When Local Traffic from [Core] is terminating on [Verizon PA’s] network through the [Verizon PA] access Tandem Office IP, [Core] will pay [Verizon PA] transport charges from the POI to the Tandem Office for Dedicated Transport.  Alternatively, [Core] may choose to collocate at the [Verizon PA] access Tandem Office and pay applicable Collocation and cross-connect charges.  [Core] may also choose to purchase [Verizon PA] Dedicated Transport from the POI to a Collocation site established by [Core] or a third Party at the [Verizon PA] access Tandem Office IP.  


Additionally, Appendix 2, Exhibit A of the Verizon PA ICA contains a pricing schedule outlining the rates Verizon PA charges Core for services, facilities, and arrangements.  Part II.C of this pricing schedule governs the charges for entrance facilities.

Sections 1.1.2 and 2.4.1 of the Verizon PA – Core ICA grant Core the right to purchase entrance facilities.  Appendix II, Exhibit A, Part II.c of the ICA governs the charges for entrance facilities.  Although the Verizon PA – Core ICA contemplated Verizon PA’s providing entrance facilities to Core as a UNE at specified rates, it is unclear whether these specific ICA provisions envisioned Verizon PA’s providing entrance facilities to Core for interconnection purposes at TELRIC rates under Section 251(c)(2).  However, because of the ambiguity present in the Verizon PA – Core ICA regarding the provision of entrance facilities under Section 251(c)(2) or 251(c)(3), in accordance with the Supreme Court’s decision in Talk America, we believe Core should be billed at TELRIC rates for the LITG entrance facilities it leased from Verizon PA.  In Talk America, the Supreme Court noted that entrance facilities perform both an interconnection function and a backhauling function.  The Supreme Court deferred to the FCC’s findings that entrance facilities must be made available at TELRIC prices if used for interconnection purposes (i.e. the mutual exchange of traffic between a CLEC and an ILEC) under Section 251(c)(2) of TA96 but that, when used for backhauling traffic under Section 251(c)(3) of TA96, these entrance facilities need not be priced at TELRIC rates.  

In accordance with Talk America, we find that Core should be billed at TELRIC rates for the LITG entrance facilities it leased from Verizon PA.  In our view, the LITGs in Verizon PA’s territory were used by Core for interconnection purposes as defined by Talk America.  The record establishes that most of the traffic exchanged between Core and Verizon during the time period in question was one-way ISP-bound traffic from Verizon to Core.  However, we do not believe this means the traffic exchanged between the Parties is not mutual.  Consistent with Commission precedent,[footnoteRef:56] the right to purchase an entrance facility for interconnection purposes pursuant to Section 251(c)(2) and Talk America is not impacted by whether the relevant facilities carry one-way ISP-bound traffic.  In any event, the record demonstrates that in August 2010, Verizon began billing Core for terminating traffic originated by Core.  Verizon St. 1.0 at 62.  Therefore, the traffic exchanged between the Parties after this point became asymmetrical two-way traffic.  For these reasons, we find that Talk America allows Core to purchase the LITG entrance facilities from Verizon PA at TELRIC rates.  Consequently, Verizon must issue an invoice using TELRIC rates for Core’s use of the Verizon PA LITG entrance facilities, for past service subject to the four-year statute of limitations discussed elsewhere in this Opinion and Order, and going forward to the date of entry of this Opinion and Order. [56: 		See Petition of Core Communications, Inc. for Arbitration of Intercon-nection Rates, Terms, and Conditions with The United Telephone Company of Pennsylvania d/b/a CenturyLink, Docket No. A-310922F7002 (Order entered July 9, 2014)(July 2014 Core-CenturyLink Order).] 


On the other hand, as both Parties note, the Verizon North ICA, which Core opted-into in 2005, is explicitly clear with regard to the rate that is applicable to the LITG entrance facilities leased by Core in Verizon North’s territory.  Specifically, Appendix A, Section 1.C of the Verizon North ICA states “See Intrastate Special Access Tariff” with respect to the applicable rates for Entrance Facility and Transport for Interconnection Charges.  Therefore, Core is liable to Verizon North for that compensation for the time period at issue in this proceeding through application of the four-year statute of limitations through the date of entry of this Opinion and Order.  Further, we concur with Verizon’s position and the ALJ’s conclusion thereto[footnoteRef:57] that Core must seek to amend its ICA with Verizon North by following the ICA’s change of law provisions if it wishes to be permitted to purchase LITG entrance facilities for interconnection purposes on a going forward basis. [57: 	 	I.D. at 54-55, COL 12.] 


Turning to the rate that is applicable to the ATC entrance facilities at issue, we concur with the ALJ’s finding that there currently are no provisions in either ICA that permit Core to pay TELRIC rates.  Part V, Section 3.2.2 of the Verizon North ICA mandates that Core establish ATCs in accordance with the rates and terms in Verizon North’s interstate and intrastate access tariffs.  Likewise, footnote 1 of the pricing schedule in the Verizon PA ICA provides that Verizon PA’s rates and service for use by Core in carrying Toll Traffic are subject to Verizon PA’s interstate and intrastate access tariffs  Moreover, we find that the ATCs at issue are not subject to TELRIC pricing under Talk America.  The record indicates that the majority of the bills for which Core failed to pay Verizon were bills for ATCs.  These facilities were not used for the mutual exchange of traffic between Core and Verizon, but were instead used by Core to exchange long distance traffic with IXCs.  Although Core argues that the USF/ICC Transformation Order permitted CLECs to use interconnection trunks to exchange toll VoIP-PSTN Traffic, the FCC, in Paragraph 944 of this order, prescribed that in the absence of an agreement, interstate access charges apply to the exchange of VoIP-PSTN Traffic, both in terms of rate level and rate structure.  In Paragraph 22 of its follow-up Clarification Order, the FCC elaborated by stating that this default compensation regime for VoIP-PSTN Traffic is applicable not only to usage sensitive rates, but also to the rates used for the facilities over which such VoIP-PSTN Traffic is exchanged.  Accordingly, we direct Core to pay Verizon at the applicable access rates for the ATCs it leased.

For the foregoing reasons, as it pertains to Verizon PA’s LITGs, we shall grant Core’s Exception No. 7 and Exception on Remand No. 9, in part, and deny them, in part.  

F. 	Did the ALJ err in concluding that Core breached the ICAs by failing to compensate Verizon at, at least, TELRIC rates for its use of Verizon’s Facilities? (Core Exception No. 8)

1.	Core’s Exceptions and Verizon’s Replies

Core states that ALJ Colwell admonishes it throughout her Initial Decision for failing to pay Verizon, at a minimum, TELRIC rates for Verizon’s provision of local interconnection services. [footnoteRef:58]  Core asserts that in doing so, the ALJ has overlooked that it was not possible to pay TELRIC rates because Verizon never actually provided Core with local interconnection trunks, nor did it submit a TELRIC bill to Core.  Core dismisses Verizon’s argument, infra, that it provided Core with a “re-rate” of its past due balances for the use of Verizon’s facilities indicating the balances that would be due if they were re-rated at TELRIC rates.  Core asserts that this “re-rate” was one made off the record during mediation and, as a result, is inadmissible during litigation.  Core opines that Verizon had ample opportunity to “re-rate” the bills for these facilities on the record but chose not to do so.  Core Exc. at 34-35. [58: 	 	Core cites to the I.D. at 28-29, 44-45, 48-49 and also FOF Nos. 25, 86, 88 and COL No. 6.] 


In its Reply Exceptions, Verizon rebuts that it invalidated Core’s allegation that paying TELRIC rates for Verizon’s facilities was impossible.  Verizon argues that at Core’s own request, it presented evidence at the evidentiary hearing, indicating that it had previously provided a TELRIC “re-rate” to Core depicting precisely how much it would owe Verizon if all of the past-due facilities charges had been billed at TELRIC rates.  Verizon asserts that contrary to Core’s claims in its Exceptions, Core’s counsel consented at the hearing to the admission that Verizon had provided Core with a TELRIC “re-rate” during mediation.  Further, Verizon alleges that Core had the capability to construct a TELRIC “re-rate” for itself and to pay this undisputed amount but chose not to do so, thereby violating the Parties’ ICAs.  Verizon restates that, under the ICAs, each Party must, at a minimum, pay the uncontested portion of any disputed bills.  Verizon opines that Core’s argument that it withheld payment even at TELRIC rates because it did not receive an actual TELRIC bill from Verizon is akin to suggesting that it has no duty to pay any amount to Verizon until it receives invoices that are “re-rated” at TELRIC.  Verizon asserts that because Core has not cited any legal authority or ICA provision that would allow it to pay nothing toward the undisputed portion of its outstanding bills, this suggestion is baseless.  Verizon R. Exc. at 18-19, 23, nn.106-107.

2.	Disposition

Although we have determined, supra, that Core is entitled to receive bills for the LITGs it leases in Verizon PA’s territory at TELRIC rates, we are of the opinion that Core’s arguments for paying nothing are without merit.  As discussed throughout this Opinion and Order, Core has failed to pay any portion of the bills that were issued by Verizon.  Attachment VIII, Section 3.1.8.1 of Core’s ICA with Verizon PA states, in pertinent part, that “[p]ayments of all undisputed amounts due under this Agreement shall be made . . . no later than the due date on an invoice or bill.”  Similarly, Section 11.3(a) of Core’s ICA with Verizon North, outlining General Terms and Conditions, provides that when a Party to the ICA disputes an invoice, “[t]he Non-Paying Party shall pay when due  . . . all undisputed amounts to the Billing Party[.]”  Hence, as both the ALJ and Verizon point out, Core is bound by the terms of each of the ICAs to remit payment to Verizon for the portion of its bills that it does not dispute, even if Verizon did not physically issue Core invoices for these services at the rate Core desires.

Likewise, we are not persuaded by Core’s argument that it was impossible to determine the amount it would have owed Verizon if its bills were priced at TELRIC rates.  Our review of the record corroborates Verizon’s assertion that it provided Core with information indicating the amount it would owe if its past-due bills had been issued at TELRIC rates.  Tr. at 582.  Because Core has admitted to paying Verizon nothing for its use of Verizon’s facilities, the record supports the ALJ’s conclusion that Core is in violation of the ICAs.  Based on the above discussion, Core’s Exception No. 8 is denied.

G.	Were the Facilities Verizon provided to Core defective? (Core Exception No. 9)

Core asserts that the ALJ has improperly dismissed or disregarded several arguments Core raised in support of its assertions regarding the technical inadequacies associated with Verizon’s facilities.  Core Exc. at 35.  Core posits that the ALJ’s findings on these technical issues are dependent upon two faulty premises: (1) her ruling that Core admitted that it obtained the facilities and found them to be of value; and (2) her conclusion that Core failed to provide any legal basis for its arguments that the facilities’ deficiencies justify its refusal to pay Verizon.  Core avers that Verizon’s facilities were of limited value because of their severe technical limitations, necessitating migration to the use of a competitive tandem provider with regard to Core’s use of ATCs.  Id. at 38.  Core notes that it continues to use the LITGs that Verizon provisions only because no competitive alternative exists.

1.	Does the record support Core’s claim that Verizon routed traffic over the wrong trunks?

	a.	Core’s Exceptions and Verizon’s Replies

Core finds fault with the ALJ’s statement that “Core fails to acknowledge its admission that it has no way to discern whether a call is locally-dialed or not . . . precluding it from claiming that locally-dialed traffic was mixed with interexchange traffic on a particular trunk;” and with her finding that “Core itself erroneously miscategorized some ATCs as LITGs.”  Core Exc. at 36 (citing I.D. at 41).  Core clarifies that its witness stated only that it was not possible to conclude whether a call was “one-plus dialed” based on information in the calling stream.  Core argues that this differs from the issue of whether it is possible to determine if a call is locally dialed, which in Core’s view, occurs if the NPA-NXX of the calling and called parties are associated with the same exchange.  Core maintains that Verizon controls the manner in which it routes calls to Core, arguing that the trunking arrangements Verizon has set forth are not in compliance with the ICAs because Verizon routed traffic to Core over the LITGs that should have been routed over the ATCs, and vice versa.  Id. at 35-36.

Verizon refutes Core’s claims by arguing that during this proceeding, Core conceded that it erred in originally claiming that only locally-dialed traffic is sent over the LITGs.  Verizon states that pursuant to the ICAs, it is entirely appropriate for certain toll traffic and intraMTA (MTA – major trading area) wireless traffic to travel over the LITGs.  Verizon rebuts Core’s assertion that Verizon controls the routing of transit traffic, explaining that Verizon’s tandem routes a call over an ATC trunk only if a call comes into Verizon’s tandem over an access trunk.  Verizon avers that all other calls are routed over the LITGs.  Verizon R. Exc. at 24.

	b.	Disposition

We find no merit to Core’s assertion that Verizon routed traffic over the wrong trunks.  The record supports Verizon’s argument that Core has acknowledged that, in addition to transmitting local traffic, each ICA authorizes Verizon to transmit intraLATA toll traffic over the LITGs.[footnoteRef:59]  Such authorization is found in the Verizon PA ICA under Attachment IV, Section 1.1.1 and in the Verizon North ICA under Part V, Section 1.2.1.  Conversely, we find no evidence in the record to indicate that Verizon mixed traffic before routing it over the different trunk groups.  Instead, the record indicates that Verizon’s tandems route calls over the ATCs or the LITGs according to the trunk group over which the calls come into these tandems.  As the ALJ observed, Core has not presented any evidence to the contrary in support of its position that Verizon controls the manner in which it routes these calls to Core. [59: 		See Core St. 3.0 at 51.  Here, Core recognizes that, pursuant to the Verizon PA ICA at Attachment IV, Section 1.1.1, and the Verizon North ICA at Part V, Section 1.2.1, Verizon may transmit Verizon-originated, intraLATA toll traffic over the LITGs.] 


2.	Does the record support Core’s allegation that Verizon refused to enable the MF trunks to pass ANI or CPN?

	a.	Core’s Exceptions and Verizon’s Replies

Core alleges that the Parties are bound by the ICAs to pass ANI or CPN over the LITGs, but that Verizon failed to enable the MF trunks to do so, making them useless.  Core dismisses Verizon’s claim that transmitting ANI/CPN over the MF trunks is not technically feasible on calls other than originating Feature Group D calls.  Core reasons that because Verizon has not attempted to fulfill its burden of proving that transmitting ANI/CPN on all trunks is not technically feasible, it must adhere to Core’s repeated requests to do so.  Core further argues that under Paragraph 716 of the USF/ICC Transformation Order, the FCC examined and rejected Verizon’s claims regarding technical feasibility for MF signaling.  Core Exc. at 36-37 n.119. 

In response, Verizon reiterates that Core misrepresents the ICAs in attempt to argue that their terms mandate that Verizon always pass ANI/CPN over the MF trunks.  Verizon clarifies that the ICAs only require Verizon to do so if it is technically feasible and, as the Verizon PA ICA states, “where available.”  Verizon asserts that the record indicates that because the MF trunking relies on older signaling protocol that does not transmit calling party detail in the terminating direction, it is only technically feasible to transmit ANI/CPN over the MF trunks ordered by Core on long distance calls routed from Core to an IXC (i.e. calls on the originating end of a Feature Group D access call).  Verizon also refutes Core’s argument that the FCC rejected Verizon’s technical feasibility claims for MF signaling in the USF/ICC Transformation Order, noting that Core has ignored the fact that the FCC included a provision allowing companies to apply for a waiver of call signaling rules.  Verizon R. Exc. at 24 (citing Verizon M.B. at 22).

	b.	Disposition

We are not persuaded by Core’s argument that Verizon refused to enable the MF Trunks to pass ANI or CPN.  We find that the record supports Verizon’s claim that the MF trunks functioned precisely as they were intended to function and that the transmission of ANI was available and technically feasible only with regard to calls routed by Core on long distance calls routed from Core’s customers to an IXC.  Moreover, the record indicates that Core, on its own accord, ordered MF trunks from Verizon in lieu of ordering the more advanced SS7 trunks.  We are of the opinion that any limitations that were present in the MF trunks are the result of limitations that are inherent to MF trunks in general, and are not confined to those provisioned by Verizon in this case.[footnoteRef:60]  As Verizon points out, MF trunks have certain technological limitations because their technology is more primitive in nature in comparison to SS7 trunks.  In particular, we find persuasive Verizon’s assertion that if it were able, it would have passed ANI over the MF trunks on calls originating from Core to Verizon because its customers would have benefitted from receiving calling party information in their Caller ID services.  Verizon M.B. at 22; Verizon St. 3.0 at 20-21.  [60: 		We acknowledge that, as Core points out, the FCC set forth amended rules in paragraph 716 of the USF/ICC Transformation Order mandating that service providers using MF signaling pass CPN or ANI on MF trunks.  However, this paragraph also supports Verizon’s assertion that the FCC made provisions for carriers to seek a waiver of its new rules in the event they are not able to comply with them due to technical limitations.  Although Verizon never requested any such waiver, the record indicates that in November 2011, the same month of the USF/ICC Transformation Order’s release, Core completed a transition of all of its trunking in Pennsylvania to SS7 trunks.  Core St. 3.0 at 46.  Thus, we find Core’s citation to the FCC’s USF/ICC Transformation Order requirements regarding MF trunks to be moot.] 


In its Exceptions, in support of its position that the ICAs mandate that the Parties pass ANI and/or CPN over the LITGs, Core cites, inter alia, to excerpts from Attachment III, Section 11.1.6 and Attachment IV, Section 7.3 of its ICA with Verizon PA.  Core Exc. at 36 n.115.  Core quotes the Verizon PA ICA at Section Attachment III, Section 11.1.6 as stating, in part, that “[i]n such an [MF] arrangement, each party will outpulse ANI[.]”  However, our review of this section of the ICA supports Verizon’s rebuttal that ANI will be provided “where available,” and is not mandated in all circumstances.  Additionally, we have established elsewhere in this Opinion and Order that the provisions of the Verizon PA ICA at Attachment IV, Section 7.3 simply describe an automatic billing process which dictates to the Parties how to rate calls depending on the amount of CPN information that is available.  In our view, Core’s citation to these sections of the Verizon PA ICA is inapposite.

3.	Does the record support Core’s allegations that Verizon refused to pass CIC (Carrier Identification Code) and OCN (Operating Carrier Number) in the SS7 Call Stream and that Verizon inserted Core’s CIC into outbound call records?

	a.	Core’s Exceptions and Verizon’s Replies

Core maintains that with regard to the SS7 ATCs, Verizon has declined to transmit carriers’ CIC or OCN in the SS7 signaling stream across these trunks, compromising Core’s ability to bill these carriers properly for switched access charges.  Core asserts that Verizon’s inflexibility in refusing to do so is highlighted by the fact that Core now has disconnected all ATCs with Verizon in Pennsylvania and has migrated to a competitive tandem provider that does pass CIC and OCN in the SS7 stream and in the EMI records it provides.  Core Exc. at 37.

Core also accuses Verizon of inserting Core’s CIC into the EMI records for traffic Core sends over the SS7 LITGs, causing third-party carriers to bill Core as an IXC instead of a LEC.  Core notes that Verizon stated in its testimony that it populates EMI records with a CIC when it receives traffic on trunks ordered by a carrier using a CIC and that it transits such traffic received from these trunks over ATCs to third party terminating carriers such as Core.  Core argues that under the ICAs, ATCs are used for interexchange traffic, not for local traffic.  Id. at 37-38.

Verizon replies that it is not required under the ICAs to pass CIC or OCN information in the SS7 call signaling stream; nor has Core produced any relevant citation to the ICAs to support this claim.  Verizon maintains that there is no CIC, OCN, or any other call indicator present in the SS7 call signaling stream that could be used to identify the carrier that sent the call to the Verizon tandem.  Instead, Verizon notes that it populates CIC/OCN in the EMI records it provides to Core, consistent with industry standards and the terms of the Parties’ ICAs.  Verizon further avers that it correctly includes Core’s CIC in the EMI records it generates.  Verizon asserts that NANPA assigns CIC codes to both CLECs and IXCs and, therefore, the CIC is merely an indicator of the carrier’s identity as opposed to a call’s jurisdiction. Verizon argues that because Core used its CIC to order facilities from Verizon, Core’s CIC appears in the EMI records.  Verizon R. Exc. at 24-25

	b.	Disposition

We are of the opinion that Core’s claims are unsubstantiated.  Although Core asserts that the competitive tandem provider it has migrated to passes CIC and OCN information, the record indicates that no industry standard practice exists for inserting a CIC, OCN, or any other carrier code into the SS7 call signaling system to identify the carrier sending a call to the tandem.  Likewise, our review of the ICAs indicates that there is no provision which mandates the passing of such information in the call signaling stream.  Instead, the record supports Verizon’s assertion that because no industry standard exists, the Alliance for Telecommunications Industry Solutions (ATIS) established Multiple Exchange Carrier Access Billing (MECAB) guidelines specifying the official tandem provider for tandem-routed terminating traffic.  In this case, Verizon as the official recording company that will provide EMI records based on contractual relationships (i.e. the Parties’ ICAs) when providers do not have detailed recordings available for billing carriers.  Verizon St 2.0 at 18-19 and Exh. 4-R (citing ATIS Standard ATIS-0401004-009, MECAB Guidelines at Section 6.1).  The Parties’ ICAs incorporate these guidelines.  For example, Part V, Section 3.3.7 of the Verizon North ICA states as follows regarding arrangements used when Switched Access Service is routed through Verizon’s tandem to Core: 

Each Party shall provide the other Party with the billing name, billing address, and Carrier Identification Code of the IXC, and identification of the IXC’s Serving Wire Center in order to comply with the [Meet Point Billing] notification process outlined in the MECAB document via facsimile or such other media as the Parties may agree to.

We find no evidence in the record to indicate that Verizon has violated these ICA provisions or to suggest that Verizon does not provide such information in the EMI records it provides to Core to allow Core to identify the carrier responsible for compensating Core for the termination of traffic. 

We likewise find Core’s assertion that Verizon improperly inserted Core’s CIC into outbound call records to be without merit.  As Verizon points out, in today’s telecommunications landscape, many carriers, including Core, have multiple certificated authorities and are assigned both an OCN and a CIC.  Thus, the presence of a CIC in call records does not definitively indicate the presence of interexchange traffic.  Rather, it is instead associated primarily with a carrier’s identity.  The inclusion of a carrier’s CIC in EMI records allows third parties to identify that carrier as the one responsible for compensating them for traffic.  Moreover, contrary to Core’s assertions, there is no record evidence to indicate that Core was billed access charges by a third party due to the presence of Core’s CIC code in EMI records generated by Verizon.

Based upon the above discussion, we shall deny Core’s Exception No. 9. We are not persuaded by Core’s claims that Verizon’s facilities were technically deficient, nor are we swayed by Core’s contention that the ALJ erred in finding that the ICA provisions Core cites to fail to support such claims.  Accordingly, we find no basis for Core’s refusal to pay Verizon based upon allegations that Verizon’s equipment failed to function properly.[footnoteRef:61] [61: 		We also note that, as Verizon argues in its Main Briefs, Core does not contend that Verizon failed to provide these facilities.  Verizon M.B. at 20.  The record indicates that Core utilized Verizon’s facilities for years both to send and to receive traffic.  Moreover, the record shows that millions of minutes of traffic were successfully transmitted over the MF trunks carrying traffic from Verizon to Core.  Verizon R.B. at 7 n.14.  Thus, we find Verizon’s argument persuasive that even if Core’s arguments regarding the deficiencies in Verizon’s facilities were meritorious, this would not justify Core’s refusal to pay Verizon.] 


H. 	Do Verizon’s Counterclaims against Core fall outside of the Statute of Limitations and the Commission’s Jurisdiction? (Core Exception No. 5); and What is the proper Statute of Limitations to apply to Verizon’s Counterclaims if payment of past due bills is owed by Core to Verizon? (Verizon Exception No. 1)

Core’s Exception No. 5 and Verizon’s Exception No. 1 address interrelated matters.  Each Party’s Exceptions and Reply Exceptions pertaining to these issues are outlined separately below.  However, we shall dispose of these matters simultaneously.

1.	Core’s Exception No. 5 and Verizon’s Replies

Core posits that, although the ALJ references Section 3314 of the Code, 66 Pa. C.S. § 3314, in stating the statute of limitations applicable to “penalties and forfeitures,” she has erred by not definitively applying any statute to Verizon’s older claims.  Core asseverates that the majority of Verizon’s claims are outside the appropriate statutes of limitations because Verizon did not present its counterclaims until filing its Answer to Core’s Original Complaint.  Core further argues that the ALJ fails to recognize that an overwhelming majority of Verizon’s billings have been issued based upon its interstate access tariff, rendering Verizon’s claim for the applicable amounts entirely outside of the Commission’s jurisdiction.  In Core’s view, the Commission’s jurisdiction is limited to oversight over intrastate traffic, governed by intrastate tariffs.  Consequently, Core is of the opinion that the Commission may only consider Verizon’s intrastate access claims and only within the applicable statute of limitations.  Core contends that the Commission is in no position to examine Verizon’s interstate access claims.  Core Exc. at 24-25.

Verizon retorts that its own Exceptions, discussed, infra¸ address the appropriate statute of limitations applicable to its claims.  As explained below, Verizon posits that its claims for payment of its outstanding invoices to Core are, at worst, subject to a four-year statute of limitations period and that its claim for refund for overpayments to Core is subject to a four-year statute of limitations period.  Verizon notes that its refund claims of $2,725,140 for overpayment to Core between January 2008 and June 2012 are well within this window.  Verizon R. Exc. at 16-17.  Verizon also counters that Core’s assertion that the Commission lacks jurisdiction to order that Core pay bills rendered under the terms of the ICAs at the rates in Verizon’s interstate access tariffs erroneously ignores the fact that the ICAs’ price schedules incorporate Verizon’s tariffed rates as the ICAs’ rates.  Verizon points out that in Core’s Exception No. 3, supra, Core argued that the Commission can mandate that Verizon pay Core’s interstate access bills because the ICAs incorporate Core’s interstate tariff.  As such, Verizon asserts that Core has acknowledged that the interstate rates referenced under the ICAs are indeed within the scope of the Commission’s jurisdiction.  Id. at 17.

2.	Verizon’s Exception No. 1 and Core’s Replies

Verizon objects to the date that ALJ Colwell has used to calculate the statute of limitations period for Verizon’s claims for payment of past due bills owed by Core.  As noted in our summary of the Initial Decision, supra, the ALJ applied a period of three years prior to the filing date of Verizon’s Counterclaims to Core’s Amended Complaint, which was May 16, 2012, as the statute of limitations date.  According to Verizon, the ALJ should have relied on a period of four years prior to August 16, 2011, the date Verizon filed its counterclaims to Core’s original Complaint (August 2011 Counterclaims), when calculating this statute of limitations period.  Verizon Exc. at 5.  Verizon points out that ALJ Colwell made no mention of Verizon’s August 2011 Counterclaims in the procedural history section of her Initial Decision, but that she did discuss Core’s argument that Verizon is only entitled to seek payment of bills rendered on or after August 16, 2007.  Id. at 5 n.9.  Therefore, Verizon argues that failing to calculate the limitations period relevant to Verizon’s claims for unpaid bills using Verizon’s August 2011 Counterclaims would be an error of law. Id.

Verizon also excepts to the ALJ’s citation to Section 3314 of the Code, 66 Pa. C.S. § 3314, for the purpose of applying a three-year statute of limitations to Verizon’s counterclaims for payment of its past-due bills.  Verizon contends that this section of the Code is applicable to “action[s] for the recovery of any penalties or forfeitures incurred under the provisions of this part [the Public Utility Code.]”  Id. at 6 (citing Section 3314 of the Code).  Verizon asserts that its claim seeks to recover payment for overdue bills, and not for “penalties and forfeitures” in violation of the Code.  In this regard, Verizon avers that the Commission normally applies a four-year statute of limitations period under Section 1312 of the Code, 66 Pa. C.S. § 1312, in backbilling situations where the customer claiming underpayment is not at fault.  Id. at 7.  Additionally, Verizon argues that for timely-issued bills that have not been paid, the Commission has interpreted that the Code places no statute of limitations.  However, Verizon alleges that if the Commission decides to apply a statute of limitations, the correct period to apply is the four-year period for contract claims established under 42 Pa. C.S. § 5525. Id. at 7‑8.

Core rebuts that Verizon’s counterclaims are barred by the doctrine of laches[footnoteRef:62] because Verizon paid its bills for years but did not present its August 2011 Counterclaims until filing its Answer to Core’s Original Complaint.  Core alleges that Verizon filed its counterclaims long after it ceased having records to support these claims.  Core R. Exc. at 3-4.  As argued under its Exception No. 6, discussed, supra, Core alleges that Verizon kept no records of any billing detail for charges rendered prior to January 1, 2008, and that Verizon keeps no record of any intercarrier compensation bills to Core for more than five days.  Core further reiterates its assertion that Verizon’s witness was unable to validate its bills to Core at the evidentiary hearing.  Therefore, Core avers that Verizon’s counterclaims must be dismissed.  Id. at 5-6.   [62: 		Core describes laches as “an equitable doctrine which bars relief when the complaining party is guilty of a lack of due diligence in failing to promptly institute the action, which delay prejudices the rights of the other party.”  Core R. Exc. at 3-4.] 


Core also argues that, if Verizon’s counterclaims are not dismissed, the applicable statute of limitations is dependent on the jurisdiction under which Verizon billed Core.  Core asserts that the correct statute of limitations for Verizon’s intrastate claims is subject to Pennsylvania law and Pennsylvania’s four-year statute of limitations for contract claims, namely the period after August 15, 2007 (i.e. the four-year period prior to the filing of Verizon’s Answer to Core’s Original Complaint).  Core argues that the appropriate statute of limitations for Verizon’s interstate tariff is subject to federal jurisdiction, and to the two-year statute of limitations set forth in 47 U.S.C. § 415.  Id. at 7.

In its Replies to Exceptions on Remand, Verizon agrees with the ALJ that the Third Circuit Core v. AT&T Decision is relevant to the present matter.  Verizon points out that the Third Circuit affirmed the Commission’s application of a four-year statute of limitations in our August 2013 Core v. AT&T Order and that the Commission should apply this same statute of limitations in the present matter.  Verizon R. Exc.-R at 18.

3.	Disposition of Core’s Exception No. 5 and Verizon’s Exception No. 1 

Upon consideration of the record evidence and the applicable law, we shall deny Core’s Exception No. 5; and grant Verizon’s Exception No. 1, in part, deny it, in part, and modify the ALJ’s findings consistent with the following discussion.  

	a.	Date for Calculating the Statue of Limitations Period

In her Initial Decision, the ALJ determined that the statute of limitations period for calculating Verizon’s claims was May 16, 2012 (the filing date of Verizon’s counterclaims to Core’s Amended Complaint).  Verizon is of the opinion that the ALJ erred by not using the August 16, 2011 filing date of Verizon’s August 2011 Counterclaims.  We agree with Verizon.

The Pennsylvania Supreme Court has held that the right to amend a pleading should be liberally granted at any stage of a proceeding unless there is an error of law or resulting prejudice to an adverse party.  Connor v. Allegheny General Hosp., 501 Pa. 306, 310, 461 A.2d 600, 602 (1983).  An amendment introducing a new cause of action will not be permitted after the statute of limitations has run because this would constitute prejudice to the adverse party.  “However, if the proposed amendment does not change the cause of action but merely amplifies that which has already been averred, it should be allowed even though the [statute of limitations] has already run.”  Id. (internal quotations omitted).  

Furthermore, even if the statute of limitations has run, a party may amend a pleading to aver additional facts which particularize and render the complaint more explicit or give a more detailed or specific statement of the facts constituting the basis of the claim.  Schwab v. P.J. Oesterling & Son, Inc., 386 Pa. 388, 393, 126 A.2d 418, 420-421 (1956); Mussolino v. Coxe Bros. & Co., 357 Pa. 10, 15, 53 A.2d 93, 95 (1947); Itri v. Lewis, 422 A.2d 591, 525 (Pa. Super. 1980).

Here, Verizon’s August 2011 Counterclaims demanding refunds for overpayments to Core and for payments for past invoices issued to Core were filed on August 16, 2011.  During the course of this on-going proceeding, Core filed an Amended Complaint and Verizon again filed counterclaims on May 16, 2012, reasserting the demands for the refund of overpayments and payments for past due bills.  In response to Core’s Amended Complaint, Verizon raised six counterclaims which are the same as those alleged in its August 2011 Counterclaims.[footnoteRef:63]  Although Verizon includes additional factual allegations to support its counterclaims which were not included when it set forth its August 2011 Counterclaims, we are of the opinion that the additional information does not assert any new causes of action.  Rather, this additional information serves to amplify and give more detailed statements in support of the claims Verizon originally alleged in its August 2011 Counterclaims.  Because the restated counterclaims relate back to the original claims Verizon made in filing its August 2011 Counterclaims, we find that Verizon is entitled to apply the filing date of August 16, 2011, for purposes of calculating the statute of limitations. [63: 	As noted, supra, Verizon’s counterclaims are: 1) Breach of Commission-Approved ICA and Obligation to Pay Tariffed Charges; 2) Violation of Pennsylvania Law; 3) Breach of Commission-Approved ICA (Billing); 4) Breach of Commission-Approved ICA (Bill Validation); 5) Breach of Commission-Approved ICA (Dispute Resolution); and 6) Breach of Commission-Approved ICA (Good Faith).  As also noted, supra, the ALJ condensed these into four counterclaims for the purpose of examining them in her Initial Decision.] 


Accordingly, with regard to the relevant date for application of the statute of limitations, we shall deny Core’s Exceptions, grant Verizon’s Exceptions, in part, and amend the Initial Decision.[footnoteRef:64] [64: 	Furthermore, it is noteworthy that although Core generally argues that Verizon’s counterclaims should be barred by the doctrine of laches, Core concedes that the starting point for calculating any limitations period is August 16, 2011.  Core R. Exc. at 7.] 


	b.	Additional Statute of Limitations Issues

The Parties have raised several statute of limitations issues and we must determine which limitation period should be applied to this matter.  Because the application of the appropriate statute of limitations may vary depending on the type of claim asserted, we shall first summarize Verizon’s claims set forth in its counterclaims to Core’s Amended Complaint.  In the following subsections, we shall summarize the various limitation provisions and their application to this proceeding.  

As noted previously, Verizon made six claims in filing its August 2011 Counterclaims, which the ALJ grouped into four categories in setting forth her Initial Decision.  Essentially, Verizon’s counterclaims comprise two main arguments.  First, Verizon alleged that Core has failed to pay for the facilities Verizon provides to Core, which Verizon billed at special access rates.  In addition, Verizon averred that Core has failed to pay it for intercarrier compensation for Verizon’s facilities and services that Core uses to serve its ISP and CSC customers.  I.D. at 44.  As discussed elsewhere in this Opinion and Order, Verizon claimed that Core owes it in excess of $4.5 million for the facilities Core used to transport traffic to and from its network.  Comprised within Verizon’s claim for payment are approximately $93,000 in unpaid reciprocal compensation and switched access charges and $32,685.91 for unpaid directory listing services.  Verizon M.B. at 10.  In summary, Verizon argued it has billed Core for approximately $4.5 million in services for which it has not been paid.

Second, as also discussed elsewhere in this Opinion and Order, Verizon alleged that Core overbilled it for terminating traffic originated on the networks of third-party carriers.  Verizon asserted that it is due a refund of $2,725,140 for amounts it claims to have overpaid to Core.  I.D. at 49-50.[footnoteRef:65]   [65: 	Verizon claimed that it paid Core over $7.7 million for local traffic termination services during the period of January 2008 to June 2012.  As discussed elsewhere, Verizon asserted that thirty-five percent of the traffic Core billed to Verizon originated on third-party carrier networks and that it arrived at the $2.7 million refund by multiplying thirty-five percent by the total amount it paid.] 


(i)	Section 3314 – Three-Year Statute of Limitations

ALJ Colwell applied the three-year statute of limitations under Section 3314 of the Code, 66 Pa. C.S. § 3314, to Verizon’s counterclaims.[footnoteRef:66]  I.D. at 22.  However, as discussed above, Verizon’s counterclaims do not involve the recovery of penalties or forfeitures, nor do they pertain to a prosecution under the Code.  Rather, they involve claims for unpaid bills and the demand for a refund arising under an approved ICA and, thus, Section 3314 is inapplicable.  Therefore, as an initial matter, we agree with Verizon that the ALJ erred by applying the three-year statute of limitations under Section 3314 of the Code.  See e.g., LP Water and Sewer Co., v. Pa. PUC, 722 A.2d 733 (Pa. Cmwlth. 1998); appeal denied, 560 Pa. 690, 742 A.2d 648 (1999) (LP Water and Sewer Co.).[footnoteRef:67] [66: 	Section 3314(a) provides that “[n]o action for the recovery of any penalties or forfeitures incurred under the [Code], and no prosecutions on account of any matter or thing mentioned in [the Code], shall be maintained unless brought within three years from the date at which the liability therefor arose, except as otherwise provided in this [Code].”  66 Pa. C.S. § 3314(a).]  [67: 	In LP Water and Sewer Co., a utility that failed to receive tariff approval from the Commission was liable to refund customers for collected service charges.  The Commonwealth Court determined that the complaint against the utility did not involve penalties or forfeitures, but concerned a refund which implicated the four-year statute of limitation under Section 1312 of the Code.  Id. 722 A.2d 738.] 


(ii)	Four-Year Statute of Limitations Periods – Section 1312 of the Code and Section 5525 of the Judicial Code

Section 1312 of the Code, 66 Pa. C.S. § 1312, contains a statute of limitations provision, applicable to refunds paid by utilities, which provides in pertinent part:

1. General rule.—If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each excessive payment[.]

On its face, this provision pertains to refunds of rates by a utility to a customer.  However, as noted in our August 2013 Core v. AT&T Order, it has been our established practice, as a matter within our discretion, to apply the four-year statute of limitations under Section 1312 to the amounts owed to utilities by customers.  In our August 2013 Core v. AT&T Order, we explained that “while Section 1312 does not mandate a four-year limitation on the collection by utilities of unpaid amounts due for service, the Commission has exercised its discretion and applied the four-year statute of limitations under Section 1312 of the Code to these situations since at least 1990.”  Id. at 33.[footnoteRef:68] [68: 	See, e.g., Petition of PECO Energy Company for Approval of its Revised Electric Purchase of Receivables Program, Docket No. P-2009-2143607 (Order entered August 24, 2010); Encarnacion v. PPL Electric Utilities Corp., Docket No. C-20078087 (Order entered September 29, 2008); Berry v. Philadelphia Gas Works, 99 Pa. P.U.C. 125 (Order entered April 15, 2004); Angie’s Bar v. Duquesne Light Company, 72 Pa. P.U.C. 213 (Order entered March 27, 1990).] 


In its Exceptions, Verizon suggests that the Commission is not required to apply a limitations period for timely-issued but unpaid bills.  Verizon argues, however, that if the Commission chooses to impose a limitation period, it would have to be the four-year period set forth in Section 5525 of the Judicial Code, 42 Pa. C.S. § 5525, for contract claims.  Verizon Exc. at 7-8. [footnoteRef:69]  In response, Core argues that Verizon’s claims are barred by the doctrine of laches.  However, if the counterclaims survive, Core agrees that the four-year period of Section 5525 of the Judicial Code applies.  Core R. Exc. at 7.  Regarding Verizon’s counterclaim pertaining to its $2,725,140 refund demand, we determine that the four-year limitations period is appropriate.[footnoteRef:70]  Accordingly, we shall exercise our discretion consistent with our prior decisions to apply a four-year statute of limitations period to these claims which period is consistent with the term set forth in Section 1312 of the Code. [69: 	Nonetheless, Verizon concedes that the Commission could reach the same result by applying the four-year statute of limitation under Section 1312 of the Code.  Verizon Exc. at 8.]  [70: 		We will address the merits of the specific amount of refund Verizon seeks in our disposition of Verizon’s Exception No. 2, infra.  In any event, we find that a four-year statute of limitations is appropriate to the amount of refund payable to Verizon.] 


Turning to Verizon’s counterclaims pertaining to the bills Core has failed to pay, we acknowledge that these claims do not fit squarely within Section 1312 of the Code which applies to refund situations.  Here, Core and Verizon are Parties to two Pennsylvania ICAs.  The ICAs govern the terms of interconnection and exchange of locally-dialed telephone traffic between the Parties, including the terms for the payment of intercarrier compensation for locally-dialed calls.  Additionally, the ICAs provide specific methodologies for dispute resolution.  I.D. at 22.  In essence, the ICAs are contracts between the Parties and the interpretation of the terms are at the heart of this dispute.  Therefore, we shall also apply a four-year limitation period of Section 5525 of the Judicial Code pertaining to contract claims to any surviving counterclaims related to timely-issued, but unpaid, bills.  This is consistent with the period set forth in Section 1312 of the Code and also is consistent with the general provision under federal law, 28 U.S.C. § 1658, which sets a federal standard for laws enacted after a date certain.  Having determined that the four-year statute of limitations periods set forth in Section 1312 of the Code and Section 5525 of the Judicial Code apply to this proceeding, we decline Verizon’s invitation to permit an unlimited period to recover unpaid bills prior to August 16, 2007.[footnoteRef:71] [71: 		Each ICA provides for the application of late payment charges, including amounts disputed and withheld but subsequently determined to have been due.  The Verizon North ICA, at General Terms and Conditions, Section 11.3.e, states that charges that are not paid by the due date stated on Verizon’s bill are subject to a late payment charge not to exceed one-and-one-half percent, per month (eighteen percent per annum); The Verizon PA ICA at Part A, Section 21.3.3.1 states that interest shall be applied at the rate set forth in Verizon’s interstate access tariff.  Verizon’s Access Service Tariff FCC No. 1 at 3rd Revised Page 2-29 specifies an interest rate for late payment charges of $0.00024657 per day (nine percent per annum).] 


Our authority to determine and so direct appropriate charges due under disputed provisions in an ICA derives from TA96.  See AT&T v. Core.  In addition, we note our ability to exercise general authority over ILEC and CLEC utilities pursuant to Section 501 of the Code, 66 Pa. C. S. § 501.  This includes the authority to order billing adjustments to address violations of state and/or federal law over which the Commission has jurisdiction to administer and/or to address breaches of an interconnection agreement between an ILEC and CLEC that the Commission has jurisdiction to administer.

(iii)	Two-Year Statute of Limitations – 47 U.S.C. § 415

In its Exceptions, Core asserts that this Commission only has jurisdiction over intrastate traffic.  Nonetheless, Core concedes in its Replies to Verizon’s Exceptions that if Verizon’s counterclaims are not dismissed, the appropriate statute of limitations for Verizon’s intrastate claims should be subject to Pennsylvania’s four-year statute of limitation for contract claims under Section 5525 of the Judicial Code.  However, Core argues that Verizon’s interstate tariff claims for unpaid amounts billed should be subject to federal jurisdiction and the two-year statute of limitations under 47 U.S.C. § 415.[footnoteRef:72] [72: 	Section 415(a) provides: “Recovery of charges by carrier.  All actions at law by carriers for recovery of their lawful charges, or any part thereof, shall be begun, within two years from the time the cause of action accrues, and not after.”  Id.] 


Verizon argues that it is not seeking Commission enforcement of federal tariffs.  Rather, Verizon has requested enforcement of Commission-approved ICAs whose price schedules incorporate rates set forth in Verizon’s state and federal tariffs for the facilities and access services Core obtained from Verizon pursuant to those ICAs.  Verizon Exc. at 8; Verizon R.B. at 19-20.  Verizon argues that the two-year federal statute of limitations does not apply in this situation because the ICAs incorporate the rates set forth in Verizon’s federal and state tariffs.  Id. We agree.

In our August 2013 Core v. AT&T Order, supra, we found that application of the state four-year statute of limitations, in lieu of the federal two-year limitation at 47 U.S.C. § 415(a), is consistent with federal court precedent.  August 2013 Core v. AT&T Order at 32-34.  We explained that the state four-year statute of limitations was upheld by the Fifth Circuit Court of Appeals in a case involving a class action suit seeking to prevent the collection of cell phone debt that was approximately three years old.  Id. at 34 (citing Castro v. Collecto, Inc., 634 F.3d 779 (5th Cir. 2011) (Section 415(a) did not apply because Congress had not made it clear that it intended to preempt state statutes of limitations with respect to actions to collect debt).[footnoteRef:73]  Core does not cite to, nor can we identify, any case law which would disturb this finding or which would support Core’s argument that Congress intended to preempt state statutes of limitations using 47 U.S.C. § 415(a).  To the contrary, in its proceeding with AT&T, which involved intercarrier compensation payments where no ICA was involved, Core argued against the application of the federal statute of limitations.  August 2013 Core v. AT&T Order at 31‑32. [73: 	As Verizon notes in its Replies to Exceptions on Remand, in the Third Circuit Core v. AT&T Decision, the Third Circuit upheld our application of a four-year statute of limitations in that proceeding.] 


In light of the above, we shall deny Core’s Exception No. 5 and shall grant Verizon’s Exception No. 1 to the extent it requests application of the four-year statute of limitations under Section 5525 of the Judicial Code relative to its unpaid interstate tariff claims.

I. 	Are Core’s reciprocal compensation bills to Verizon valid and payable? (Core Exception No. 2 and Core Exception on Remand No. 1)

Core takes issue with the ALJ’s finding that it has improperly billed Verizon for traffic originated by third-party carriers, and with her direction that Core credit Verizon in the amount of $1,000,000, as a refund.  Verizon counters that Core has overbilled it for the termination of local traffic, necessitating a refund.  As set forth in the following discussion, we shall grant Core’s Exception No. 2 and the associated Exceptions on Remand, in part, and deny them, in part.

1.	Are Core’s Reciprocal Compensation Bills fully supported by the ICAs?

a.	Core’s Exceptions and Verizon’s Replies

Core professes that it billed Verizon for reciprocal compensation for all traffic it received over the LITGs, in accordance with the ICAs.  Core asserts that it has not billed Verizon for any traffic delivered over the ATCs.  Core objects to the ALJ’s Conclusion of Law No. 17[footnoteRef:74] in which she interprets the ICAs to prohibit Core from billing Verizon for third-party traffic which merely transits Verizon’s network.  Specifically, Core asserts that the Verizon PA ICA permits Core to bill Verizon for all incoming traffic on the LITGs at rates for local termination, intrastate access, or interstate access.  Contrary to the ALJ’s conclusion, Core opines that the Verizon PA ICA’s definitions for “Local Traffic” and “Reciprocal Compensation” and the Verizon North ICA’s definition for “Reciprocal Compensation Traffic” do not prohibit Core from billing Verizon for terminating third-party traffic that transits Verizon’s network.  Core submits that it bills Verizon in the same manner Verizon bills Core.  Core contests Verizon’s assertion, infra, that Verizon may bill differently because it, and not Core, is a tandem provider.  Core avers that the ICA makes no such distinction.  Core Exc. at 8-11. [74: 		I.D. at 56.] 


In response to Core’s statement that it bills Verizon for all traffic delivered over the LITGs, Verizon points out that the ICAs permit not only Verizon-originated local calls to travel over the LITGs, but also local and intraLATA toll calls originated by CLECs and independent LECs, and intraMTA calls originated by wireless carriers, necessarily meaning that Core has billed Verizon for third-party traffic for which Verizon has no responsibility to pay.  Verizon alleges that, in claiming that the ICAs authorize it to bill Verizon for third-party traffic, Core inappropriately cites to trunking arrangements, as opposed to billing provisions.  Verizon maintains that the ICAs’ billing provisions relating to the definitions of “Local Traffic” and “Reciprocal Compensation” in the Verizon PA ICA, and to the definition of “Reciprocal Compensation Traffic” in the Verizon North ICA are exclusive of third-party-originated traffic.  Verizon rebuts Core’s statement that Core bills Verizon in the same manner in which Verizon bills Core, noting that Core is not a transit provider.  Specifically, Verizon argues that Core has no tandems, making it proper for Verizon to treat all traffic from Core to Verizon as Core-originated, but improper for Core to treat all traffic from Verizon to Core as Verizon-originated because some of the traffic Verizon sends to Core is tandem transit traffic which is originated by third parties.  Verizon R. Exc. at 5-6.

	b.	Disposition

As noted, supra, in setting forth Count I of its Amended Complaint, Core argued that Verizon breached the Parties ICAs by refusing to pay reciprocal compensation bills rendered by Core.  Core avers that the ICAs sanction all of the reciprocal compensation bills it has issued to Verizon and that Verizon is, therefore, obligated to pay these bills.  In its Exceptions, in support of its claim that it properly billed Verizon for all traffic it received over the LITGs, Core states that the Verizon PA ICA at Attachment IV, Section 1.1.1, and the Verizon North ICA at Part V, Section 1.2, direct the sending carrier to transmit local and intraLATA toll traffic and traffic transiting to other ILECs over the LITGs.  Core Exc. at 8 n.9.  Additionally, Core states that its ICA with Verizon PA at Attachment IV, Section 7.3, and its ICA with Verizon North at Part V, Section 2.6.2 authorize the receiving carrier to bill the sending carrier for each minute of traffic received over the LITGs.  Core Exc. at 9.  These ICA provisions read, in pertinent part, as follows:[footnoteRef:75] [75: 		The ICA provisions outlined below are from the Verizon PA ICA at Attachment IV, Section 1.1.1 and from the Verizon North ICA at Part V, Section 1.2.  We have previously outlined the relevant language under the Verizon PA ICA at Attachment IV, Section 7.3 and the Verizon North ICA at Part V, Section 2.6.2 in our resolution of Core’s Exception No. 3, supra.] 


Initially the Parties shall make available to each other two-way trunks, to be used one-way, for the reciprocal exchange of combined Local Traffic, non-equal access intraLATA toll traffic, and local transit traffic to other ILECs.

Verizon PA at Attachment IV, Section 1.1.1.

1.2 Trunk Types And Interconnection Points

1.2.1 Trunk Types. This Section 1 describes the architecture for Interconnection of the Parties’ facilities and equipment over which the Parties shall configure the following separate and distinct trunk groups for the exchange of traffic of the types specified below, to the extent the Parties will exchange one or more types of such traffic corresponding to the trunk types listed below: 

Traffic Exchange Trunks for the transmission and routing of terminating Reciprocal Compensation Traffic, Tandem Transit Traffic, translated LEC IntraLATA toll free service access code (e.g., 800/888/877) traffic, IntraLATA Toll Traffic, and, where agreed to between the Parties and as set forth in subsection 1.3.7, InterLATA Toll Traffic between their respective Telephone Exchange Service customers pursuant to Section 251(c)(2) of the Act, and Measured Internet Traffic, all in accordance with Section 2 herein; 

Access Toll Connecting Trunks for the transmission and routing of Exchange Access traffic, including translated InterLATA toll free service access code (e.g., 800/888/877) traffic, between SPRINT Telephone Exchange Service customers and purchasers of Switched Exchange Access Service via a VERIZON Tandem, pursuant to Section 251(c)(2) of the Act, in accordance with Section 3 herein

Verizon North ICA at Part V, Section 1.2.  

In review of the above, we are not persuaded by Core’s interpretation that these ICA provisions lend support to the reciprocal compensation bills it has issued to Verizon.  We instead concur with Verizon’s view that the Verizon PA ICA at Attachment IV, Section 1.1.1 and the Verizon North ICA at Part V, Section 1.2 simply outline trunking provisions and describe their architecture.  However, they do not outline procedures for the billing of reciprocal compensation.   

Similarly, in our resolution of Core’s Exception No. 3 and the associated Exceptions on Remand, we determined that the Verizon PA ICA at Attachment IV, Section 7.3 and the Verizon North ICA at Part V, Section 2.6.2 simply outline an automatic billing process which dictates to the Parties how to rate calls depending on the amount of CPN information that is available.  Accordingly, in the same manner that we found that Core may not use these ICA provisions as a basis for backbilling Verizon at switched access rates, we find no merit in Core’s argument that these sections may be used as support for issuing reciprocal compensation bills to Verizon for traffic that is payable by third-party carriers.

On the other hand, our review of the Verizon PA ICA’s definitions for Local Traffic and Reciprocal Compensation, and the Verizon North ICA’s definition for Reciprocal Compensation Traffic provide support for Verizon’s position that the ICAs do not authorize Core to bill Verizon for third-party traffic.  The Verizon PA ICA defines Local Traffic as “traffic that is originated by an end user subscriber of one Party on that Party’s network and terminates to an end user subscriber of the other Party on the other Party’s network within a given local calling area or expanded area service (‘EAS’) area.”  This ICA defines Reciprocal Compensation, in pertinent part, as follows:

[an] arrangement between two carriers in which each of the two carriers receives compensation from the other carrier for the transport and termination on each carrier’s network facilities of Local Traffic that originates on the network facilities of each carrier.

Additionally, the term “Party” is defined in this ICA as “a party to this Agreement, either [Verizon PA] or [Core].”[footnoteRef:76]  Hence, the Verizon PA ICA only authorizes the charging of reciprocal compensation for the exchange of Local Traffic, which excludes third-party traffic.  Similarly, the Verizon North ICA, under Attachment 1: Definitions, describes Reciprocal Compensation Traffic as traffic “originating on one Party’s network and terminating on the other Party’s network,” thereby also excluding third-party traffic. [76: 		Each of these definitions is found in the Verizon PA ICA at Part B.] 


In view of the above, we also are of the opinion that Core’s argument that it may bill Verizon for third-party traffic because the ICA makes no distinction regarding which Party is the tandem provider is without merit.  The record indicates that Core is not a provider of tandem transit service and owns no tandems.  Tr. at 298-99, 339.  Conversely, Verizon is a tandem provider and provides tandem transit service between LECs that are not directly interconnected.  Accordingly, we concur with Verizon that it is proper to treat all traffic flowing from Core to Verizon as traffic originated by Core, and for which Core is responsible to pay Verizon for its termination.  However, because Verizon provides tandem transit traffic service, routing traffic from one carrier to another via its tandems, Verizon is not the originating party for the entirety of the traffic it sends to Core.  We concur with the ALJ’s finding that any such traffic which merely transits Verizon’s network is compensable to Core by the originating party, and not by Verizon.

For the above reasons, we shall deny Core’s Exception No. 2 with respect to its position that the ICAs permit it to bill Verizon at reciprocal compensation rates for traffic originated by third-party carriers.

2.	Has Core double billed Verizon and other carriers for the same traffic?

	a.	Core’s Exceptions and Verizon’s Replies

Core refutes Verizon’s claims, infra, that Core admitted to double-billing Verizon and other carriers for the same traffic.  According to Core, the record shows that only a very small percentage of third-party traffic transmitted over the LITGs, as identified in the EMI, was billed to Verizon.  Core suggests that this amounts to, at most, between five and eight percent of the calls, as opposed to the thirty-five percent claimed by Verizon.  Core avers that it explained that the traffic it received from other carriers, such as AT&T, was received over the ATCs and was based upon information in the EMI records Core received from Verizon, making it impossible for Verizon to have been billed for this traffic.  Core Exc. at 12-14.

Verizon argues that the ALJ correctly found that Core has billed Verizon for third-party traffic and has double billed Verizon and third parties for the same traffic.  Verizon reasons that by admitting that it billed Verizon for all traffic carried over the LITGs, Core has admitted to double-billing Verizon and other carriers for the same traffic.  Verizon points out that although Core claims that it received traffic from AT&T over the ATCs and that such traffic was, therefore, not billed to Verizon, Core’s assertions elsewhere in its Exceptions confirm that the traffic at issue in its dispute with AT&T was locally-dialed traffic.[footnoteRef:77]  As such, Verizon avers that the record indicates that such traffic was only carried over the LITGs, meaning that Core has unquestionably double-billed Verizon and AT&T for the same traffic.  Id. at 9-10.  Further, Verizon counters Core’s assertion that the third-party traffic identified in the EMI records was much less than the thirty-five percent Verizon claims.  According to Verizon, the EMI percentages Core quotes have no merit because Core disregards that the ICAs do not require Verizon to provide EMI records on all traffic, but only mandate that Verizon provide EMI records for interexchange calls that interexchange carriers (IXCs) route to Core via Verizon’s tandems.  Verizon avers that, although it provides EMI records whenever it is able, doing so for any other type of traffic is not always feasible.  Verizon R. Exc. at 8 n.42.  Verizon contends that despite the fact that Core has acknowledged that it regularly uses the EMI records Verizon does provide in order to bill third party carriers, Core does not use such records to avoid double-billing Verizon reciprocal compensation for the same calls.  Id. at 9. [77: 		See Core Exception No. 3, supra.] 


	b.	Disposition

We are of the opinion that the record supports Verizon’s position that Core has double billed Verizon and other carriers for the same traffic.  Specifically, at the hearing, Core’s witness noted that Core bills Verizon for one-hundred percent of the minutes of use that are transmitted to it over the LITGs.  Tr. at 322.  As noted elsewhere in this Opinion and Order, the record indicates that, in addition to carrying locally-dialed traffic between two directly interconnected LECs, LITGs are also used to carry non-Feature Group D IntraLATA Toll Traffic and transit traffic.  We have determined above that Core’s reciprocal compensation bills are not fully supported by the ICAs because these ICAs do not authorize Core to bill Verizon for traffic originated by third-parties and that the record indicates that Core has, in fact, done so.  Accordingly, we concur with Verizon that because Core states that it bills Verizon for one-hundred percent of the minutes of use transmitted from Verizon to Core over the LITGs, it is reasonable to conclude that Core has billed Verizon for traffic that it has also billed to other carriers.  Moreover, as Verizon points out in its Main Briefs, although Core disagrees with Verizon regarding the extent of its double-billing, it has conceded in the record that double billing occurs.  Tr. at 379.

In a similar fashion, we are not persuaded by Core’s assertion that it was impossible for Verizon to have been billed for traffic Core received from other carriers such as AT&T.  Here, under its Exception No. 2, Core argues that all such traffic was received over the ATCs and was based upon the EMI records it received from Verizon.  However, as Verizon points out, this is contradictory to information Core has provided elsewhere in its Exceptions.  Specifically, as outlined under its Exception No. 3 and the associated Exceptions on Remand, supra, Core objects to the ALJ’s conclusion that Core wrongly billed Verizon at switched access rates for ISP-bound traffic because such traffic must be billed at a rate of $0.0007/MOU in accordance with the ISP Remand Order, and as confirmed by our December 2012 Core v. AT&T Order, our August 2013 Core v. AT&T Order, and the Third Circuit Core v. AT&T Decision.  In excepting to this conclusion, Core pointed out, inter alia, that the only traffic at issue in its dispute with AT&T was local traffic.  The record indicates that local traffic is only delivered over the LITGs, and not the ATCs, thereby contradicting Core’s assertion that the traffic it received from AT&T via Verizon was delivered over the ATCs.  Moreover, Core indicates that it billed AT&T and other carriers based on EMI records it received from Verizon.  As noted, supra, Core argues that it used a “matching algorithm” to identify calls for which Verizon provided it with EMI records to avoid double billing Verizon for switched access calls.  However, the record indicates that Core did not make the same claim when questioned if it used this “matching algorithm” for calls billed as reciprocal compensation to Verizon.  Tr. at 335; Verizon Cross Exh. 8.

Based on the above, we find that there is sufficient evidence in the record to indicate that Core double-billed Verizon and other carriers for the same traffic.  Core’s Exceptions to the contrary are denied.

3.	Were the sampling techniques Core provided as a basis for billing Verizon for traffic transmitted over the MF trunks valid and accurate?

	a.	Core’s Exceptions and Verizon’s Replies

Core disputes the ALJ’s findings adopting Verizon’s testimony that Core violated the ICAs by not creating AMA records for traffic it received over the MF trunks.[footnoteRef:78]  Core restates that it was unable to create AMA records because Verizon refused to pass ANI/CPN over the MF trunks, making the CDRs useless for billing purposes.  Core asserts that its MF minute counts were, nonetheless, reliable and predictable.  Core Exc. at 16.  Citing its surrebuttal testimony, Core argues that it billed Verizon for incoming traffic on the MF trunks by using a time-sampling technique to record the number of IP sessions that were live on each hunt group carrying traffic from Verizon to Core in each LATA, sampling the number of live sessions at regular intervals, and summing these.  Core asserts that this produced results which reflected industry trends in the dial-up market. Id. at n.25 (citing Core St. 4.0 at 10-13).  [78: 		I.D. at 57, COL 20.] 


Verizon maintains that Core has violated the ICAs by failing to create AMA records for traffic it received over the MF trunks.  Verizon avers that the record indicates that Core could have created these records, but simply chose not to.  Further, Verizon finds fault with the method Core used in place of generating actual switch records when it billed Verizon for traffic transmitted over the MF trunks.  Citing its own Main Briefs at 34-36, Verizon denies that the time-sampling approach Core used to estimate the traffic over the MF trunks was accurate and predictable.  On the contrary, Verizon alleges that Core’s method aided in overbilling Verizon because Core, inter alia, sampled traffic on the MF trunks at irregular intervals and used a sample set containing extensive errors.  Verizon further contends that because of Core’s failure to generate AMA records to compare to the Verizon EMI records for the purpose of excluding third party transit traffic from its billing, Core included no mechanism to permit it to exclude MOUs associated with third-party originated traffic.  Verizon R. Exc. at 7-8 nn.39-40.

	b.	Disposition

In disposing of Core’s Exception No. 9, supra, we determined that there is no basis to Core’s argument that Verizon refused to pass ANI/CPN over the MF trunks.  By extension, we find no basis in Core’s argument that its failure to create AMA records was due to Verizon’s refusal to pass ANI/CPN over the MF trunks.  Instead, we are of the opinion that the ICAs support the ALJ’s finding that Core’s failure to generate per call AMA records was a violation of the ICAs.  For example, the Verizon PA ICA at Attachment IV, Section 7.1 states the following (emphasis added):

7.1 Each Party shall calculate terminating interconnection minutes of use based on standard Automatic Message Accounting (“AMA”) recordings made within each Party’s network, these recordings being necessary for each Party to generate bills to the other Party.


We also find no merit in Core’s argument that the sampling techniques it used to estimate the billable MOU for traffic transmitted over the MF trunks, in lieu of creating actual switch records, produced reliable and accurate bills to Verizon.  Instead, we find Verizon’s counterargument persuasive that Core’s sampling techniques were not reliable.  The record indicates these methods were not sanctioned by the ICAs, but were instead based on methods designed by Core, in which Core claims to have sampled the number of trunk ports in use at regular five minute intervals to calculate the total billable MOU each month per LITG, increasing these MOU to account for modem training time.[footnoteRef:79]  However, the record supports Verizon’s assertion that Core sampled these trunk ports at irregular intervals and that it did not provide documentation to support its adjustments for modem training time.  Tr. at 330-334; Verizon Cross Exh. 7.  Additionally, as Verizon observed, the lack of switch records provided no way for Core to exclude MOUs associated with third-party originated traffic in utilizing its sampling techniques.  The record indicates that Core has acknowledged this, further indicating that Core has billed Verizon and others for the same traffic, as we have determined above.  Verizon Exh. 22.  Accordingly, Core’s Exceptions in this regard are denied. [79: 		Modem Training Time is the period of time between when a call is answered by a modem and the time an Internet protocol session is initiated.  Core St. 3.0 at 60.] 


4.	Has Core properly billed Verizon for VNXX Traffic?

	a.	Core’s Exceptions and Verizon’s Replies

Core argues that the ALJ’s finding that it incorrectly billed Verizon at reciprocal compensation rates for VNXX traffic[footnoteRef:80] is based upon an incorrect reading of the Verizon PA ICA’s definition of “Local Traffic.”  Core reiterates that this ignores the provisions of the ICA that dictate how the parties are to bill one another.  Core restates that in accordance with the ICAs, it uses CPN and CN information passed by Verizon in the SS7 signaling stream for the LITGs to rate calls as either local traffic or toll traffic.  Core alleges that settled Federal and Commission precedent indicate that “VNXX” traffic is local traffic, subject to the reciprocal compensation regime set forth in 47 C.F.R § 251(b)(5), and that VNXX-enabled ISP bound traffic between an ILEC and a CLEC is subject to the FCC’s “mirroring rule” set forth in the ISP Remand Order.  Core Exc. at 16‑17. [80: 		I.D. at 57, COL 22.] 


Verizon clarifies that the refund amount it seeks from Core does not include amounts it alleges to have overpaid to Core for VNXX calls initiated by Verizon end users to Core’s ISP customers.  Verizon points out that this causes Core’s position that VNXX traffic is local to be irrelevant to the refund amount Verizon is seeking.  Nonetheless, Verizon asserts that the Commission should adopt the ALJ’s findings that prohibit Core from billing Verizon reciprocal compensation or switched access for VNXX traffic, consistent with prior Commission decisions.  Verizon R. Exc. at 7 n.38.

	b.	Disposition

Verizon does not seek a refund for amounts it asserts that Core overbilled it for VNXX traffic.  As a result, we need not reach a conclusion regarding the amount of a refund, if any, that is owed to Verizon for this type of traffic.  

5.	Has Verizon improperly sought a refund for the reciprocal compensation bills issued by Core?

	a.	Core’s Exceptions and Verizon’s Replies

Core avers that its bills to Verizon were reliable and accurate and are supported by an internal study of Verizon’s contained in the Parties’ Joint Proprietary Exhibit.  Core Exc. at 15.  Core asserts that Verizon failed to meet its burden of proving that Core incorrectly billed it for reciprocal compensation invoices or that it is owed a refund.  Core alleges that Verizon’s refund claim is in reality a hypothetical contract damages claim that is based upon a misreading of the Verizon PA ICA’s definition of local traffic, as well as Verizon PA’s method for identifying third-party traffic, rather than the procedures outlined in the ICA.  Core claims that the ALJ’s Conclusion of Law Nos. 18 and 19[footnoteRef:81] erroneously rely on Section 1312 of the Code, 66 Pa. C.S. § 1312 as a basis for finding that the Commission has the authority to order Core to refund Verizon, with interest, for overcharging it.  Core argues that this section of the Code applies to tariffed rates, and not to ICA rates.  Additionally, Core asserts that this section of the Code is applicable to claims for refunds based upon unreasonably high rates, as opposed to claims for billing a Party for traffic originated by third-party carriers.  Therefore, Core frames Verizon’s refund claims as speculative in nature and outside of the Commission’s jurisdiction.  Core asserts that Verizon must prove to the Commission that Core breached the ICAs and then seek damages for this breach in federal court.  Id. at 7-8. [81: 		I.D. at 56.] 


Core also disputes the ALJ’s Finding of Fact No. 45,[footnoteRef:82] in which she found that Verizon’s review of eighteen months of CDRs provided by Core for calls terminated over SS7 trunks reveals that thirty-five percent of the calls Core billed Verizon had originated from third-party carriers.  Core asserts that the method Verizon used to derive this amount and to seek a refund from Core is faulty in its assumptions, is unsupported by the Parties’ ICAs, and defies the industry standard wherein tandem providers, such as Verizon, use EMI records to indicate third-party traffic to terminating carriers, such as Core.  Id. at 10-11.  Core argues that Verizon did not, in any way, show that it was over-billed by Core or that Core double-billed Verizon for traffic that Core also billed to other carriers.  Core points out that when the ALJ ordered Core to make a $1,000,000 refund to Verizon, she also made the disclaimer that the amount of refund actually claimed by Verizon “is impossible to accurately quantify.”  Therefore, Core posits that the ALJ has erred by setting a refund in this amount.  Id. at 11-12. [82: 		Id. at 12.] 


Verizon refutes Core’s assertion that Verizon’s refund claim is a contract damages claim that is speculative in nature.  Verizon argues that it is simply seeking a refund from Core for years of overpayment, including bills Core has issued to Verizon for third-party traffic that the ICAs prohibit Core from billing to Verizon.  Verizon avows that Section 1312(a) of the Code, 66 Pa. C.S. §1312(a), authorizes the Commission to order a refund to Verizon for these overpayments and that Core has not cited any legal authority to support its claim that this section of the Code is limited to tariffed or excessively high rates.  Verizon proffers that this section of the Code merely reflects that the Commission may order a refund for the collection of any unjust or unreasonable amount.  Verizon R. Exc. at 10.

Verizon also contests Core’s notion that Verizon’s analysis of eighteen months of CDRs provided by Core for calls terminated over SS7 trunks is faulty and unsupported by the ICAs.  Verizon reaffirms that it performed a special study to confirm and quantify the amount Core has overbilled for the purpose of calculating the percentage of third-party traffic for which Core erroneously billed Verizon, and to show that Core could have avoided such overbilling.  Verizon explains that it never claimed that the ICAs require the use of this “CDR enrichment process.”  Nonetheless, Verizon asserts that the ICAs do forbid Core from billing Verizon for third-party originated traffic and that they obligate Core to render accurate bills and to refrain from billing Verizon for other carriers’ traffic.  As discussed in more detail under our section addressing Verizon’s Exception 2 and its associated Exceptions on Remand and Core’s associated Exceptions on Remand, infra, Verizon maintains that the record supports a refund of greater than the $1,000,000 ALJ Colwell ordered Core to pay Verizon and that it is Core’s breach of the ICA and failure to maintain proper records that has led to Verizon and the ALJ not being able to determine an exact refund amount.  Verizon maintains that the record supports that thirty-five percent of the traffic Core billed to Verizon is instead payable by third parties.  Id. at 7-8.

In its Exceptions on Remand, Core contends that the ALJ erred in reinforcing her earlier finding that Core’s billings to Verizon were unreliable and in continuing to uphold Verizon’s counterclaim that it is owed a refund from Core.  Core reiterates its position that its bills to Verizon were fully supported by the relevant call records and were corroborated by Verizon’s own study of traffic exchanged between the Parties as set forth in the Parties’ Joint Proprietary Exhibit.  Core submits that because the ALJ again concluded that that its bills to Verizon were unreliable, it is prudent to review the amount and quality of information that it provided to support these bills.  In this regard, Core restates its position that it properly billed Verizon for all traffic it received over the LITGS, citing to the ICA provisions outlined, supra.  Additionally, Core maintains that Verizon failed to demonstrate any overbillings.  Core Exc.-R. at 3, 6-16.

In its Replies to Exceptions on Remand, Verizon points out that the issue of whether refunds are owed if the Commission finds that Core overbilled Verizon was not part of the scope of the limited remand of this proceeding.  Verizon, inter alia, asserts that in excepting to the ALJ’s reinforcement of her original finding that Core overbilled Verizon, Core has raised no new arguments.  Verizon repeats its position that because it is a tandem and transit provider and because Core billed it for all of the traffic sent over the LITGs, it necessarily means that Core billed it for traffic that was originated from and payable by third parties.  Verizon emphasizes that in the Third Circuit Core v. AT&T Decision, the Third Circuit echoed the Commission’s ruling regarding the application of the principle that the “originator pays” and not the transit provider.  Verizon submits that Core’s admission to double billing Verizon and other carriers is just one of many facts that support the ALJ’s finding that Core has significantly overbilled Verizon and that its complaint should be dismissed.  Further, Verizon again avows that the Parties’ Joint Proprietary Exhibit does not in any way support Core’s billings because it is nothing more than a snapshot of a limited subset of traffic that crossed Verizon’s network in multiple states during a single month in 2011.  Verizon R. Exc.-R at 2-10.

	b.	Disposition

In its Exceptions, Core contends that Verizon’s counterclaim, in which it seeks a refund from Core for overpayment of certain reciprocal compensation bills, is nothing more than a hypothetical damages claim.  We disagree.  In the above discussion, we determined that the ICAs do not authorize Core to bill Verizon for traffic originated by third parties.  Additionally, we have determined that sufficient evidence exists in the record to indicate that Core has billed Verizon for traffic originated by third parties, and that Core has double-billed Verizon and other parties for the same traffic.  Moreover, as Verizon observed in its Replies to Exceptions on Remand, the Third Circuit echoed our ruling in the Core v. AT&T proceeding that financing is provided by the originating party, and not the transit provider.  Accordingly, we are of the opinion that Verizon is within its right to seek a refund from Core for the overpayment of these bills for local traffic termination services.  Also, in our combined disposition of Core’s Exception No. 5, and Verizon’s Exception No. 1, supra, we found general authority under Section 501 of the Code to be applicable to refund situations and determined that Verizon’s counterclaim seeking a $2,725,140 refund from Core fits under this section of the Code.  However, we also determined that a four-year statute of limitations is applicable to any refund amount.  Therefore, we shall deny Core’s Exceptions as they relate to its claim that Verizon has improperly sought a refund.[footnoteRef:83] [83: 		We again note that we shall examine the merits of the specific refund amount Verizon seeks from Core in our disposition of Verizon’s Exception No. 2 and its associated Exceptions on Remand and Core’s associated Exceptions on Remand, infra.  Nonetheless, we find that any refund amount owed by Core to Verizon for the overbilling of reciprocal compensation charges fits squarely under the purview of Section 1312 of the Code.] 


Notwithstanding our determination that Core should refund Verizon for overpayment for certain reciprocal compensation bills, we find merit in Core’s argument that the ALJ erred in directing Core to refund Verizon in the amount of $1,000,000.[footnoteRef:84]  As Core points out, the ALJ has awarded a refund in this amount based upon her finding that the actual refund amount due is “impossible to quantify accurately.”  In our view, the ALJ has applied an arbitrary refund amount owed to Verizon instead of relying on any factual or legal basis in setting this refund amount.  We further note that in her Initial Decision on Remand, the ALJ acknowledged this. [84: 		This issue is examined in greater detail under our disposition of Verizon’s Exception No. 2 and its associated Exceptions on Remand and Core’s associated Exceptions on Remand, infra.] 


For the above reasons, Core’s Exception No. 2 and the associated Exceptions on Remand are granted, in part, and denied, in part.

J. 	If Verizon’s Counterclaims are upheld and Core must refund Verizon for past overbillings and Core must remit payment to Verizon for all outstanding bills, what is the proper rate, amount, and method of payment? (Verizon Exception 2, Verizon Exceptions on Remand Nos. 1 and 2, Core Exceptions on Remand Nos. 7 and 8) 

Verizon’s Exception 2 and Exceptions on Remand Nos. 1 and 2 and Core’s Exceptions on Remand Nos. 7 and 8 address interrelated matters.  Each Party’s Exceptions and Exceptions on Remand and the associated Replies to Exceptions and Replies to Exceptions on Remand pertaining to these issues are outlined separately below.  However, we shall dispose of these matters simultaneously.

1.	Verizon’s Exceptions and Exceptions on Remand and Core’s Replies

In its Exceptions, Verizon asserts that the ALJ correctly made numerous findings that Core has errantly billed Verizon, including, inter alia, that Core: (1) billed Verizon for traffic originated by third parties; (2) double-billed Verizon and other carriers for the same MOU; (3) billed Verizon for all third-party minutes carried over MF trunks because it failed to generate per-call AMA records required by the ICA that would have enabled it to exclude third-party traffic; and (4) Core erroneously billed Verizon at reciprocal compensation rates for large amounts of VNXX traffic, because most of the traffic terminated by Core is VNXX traffic.  Verizon R. Exc. at 9-10.  However, Verizon takes issue with the ALJ’s finding in her Initial Decision that because the amount of refund that Core owes to Verizon for improper billing “is impossible to quantify accurately, it is appropriate to require a lesser amount, which will . . . make the point to Core that double-billing is a serious violation which will not be tolerated.”  Id. at 11 (citing I.D. at 50).  Specifically, Verizon excepts to the ALJ’s direction that Core pay Verizon a “conservative amount” of $1,000,000 for past overbilling.  Verizon opines that what the ALJ terms to be a “conservative amount” is one which she has arbitrarily set and which contradicts her conclusion that “Core must refund all overcharges with interest at the legal rate of 6% per annum.”[footnoteRef:85]  Additionally, Verizon points out that the ALJ has not overruled Verizon’s position that Core should be required to refund thirty-five percent of the amounts paid by Verizon and that the Initial Decision provides no concrete basis for reducing the amount due to Verizon.  Verizon alleges that denying or reducing the refund amount Verizon seeks without having any sufficient legal or factual basis to do so constitutes an abuse of discretion.  Id. at 11-13.  Verizon professes that the record supports a considerably higher refund amount of at least $2,725,140, representing local traffic termination services between January 2008 and June 2012, for which Core overbilled Verizon, and Verizon overpaid Core—in addition to thirty-five percent of the amounts Verizon paid since June 2012.  Id. at 8.  Verizon further asserts that the record indicates that a more exact calculation of the overcharge was not possible because of Core’s failure to maintain proper records in accordance with the provisions of the ICAs.  Id. at 13. [85: 		I.D. at 56, COL 19.] 


Verizon also excepts to the method by which the ALJ has directed Core to refund the $1,000,000 to Verizon, reasoning that the ALJ has implied that Core is permitted to refund Verizon by crediting Verizon’s accounts.  Verizon argues that authorizing Core to make refunds via account credits, and not through an actual refund payment, would be unjust and unreasonable.  Verizon states that this is akin to forcing Verizon to provide Core with a multi-year loan, thereby allowing Core to maintain its operations.  Verizon asserts that under these circumstances, it would be required to continue to incur the cost of providing service to Core, while receiving only account credits from Core.  Verizon avows that if Core is permitted to pay the refund via account credit, it would take several years for Verizon to receive the full refund amount because Core continues to overbill it for third-party traffic and because the bills it receives from Core currently total approximately $40,000 monthly.  Id. at 16-17 n.27.  Verizon further opines that this refund method is inconsistent with the Commission’s September 2011 Order which mandated that Verizon pay Core, subject to refund, if the Commission ultimately rules in Verizon’s favor in this proceeding.  Id. at 18.

In its Reply Exceptions, Core argues that the issues Verizon raises above result only in outlining the inconsistencies that exist in Verizon’s own claims, rendering them unsupportable and invalid.  Core points out that both Parties agree that the $1,000,000 the ALJ has directed Core to pay is an entirely arbitrary amount.  Core R. Exc. at 7.  In responding to Verizon’s Exception No. 2, Core restates the following from its own Exceptions:

· Core frames Verizon’s refund claim as a speculative damages claim that is outside of the Commission’s jurisdiction.  Core posits that any statutory refund power the Commission has is limited by the specific terms of the ICA.  Using the Verizon PA ICA as an example, Core notes that this ICA provides for refunds only after a billing audit process has occurred,  under which the audited Party swiftly corrects any error revealed in the audit, including backbilling any underpayments and refunding, in the form of a billing credit, any overpayments.  Core restates its position that Verizon bypassed this audit process entirely when it stopped payment to Core in 2011.  Id. at 8-9.

· Core restates its argument that Verizon failed to meet its burden of proving that Core incorrectly billed it for reciprocal compensation or that it is owed a refund.  Core asserts that Verizon’s claimed refund amount of $2,725,140, resulting from Core’s alleged overbilling for local traffic termination services for traffic originated by third-party carriers, is derived using faulty assumptions.  Id. at 9-10.

· Core maintains that it is authorized by the ICAs to bill Verizon for all traffic transmitted over the LITGs.  Core restates its argument that it only billed Verizon for traffic on the LITGs, but never on the ATCs, making it impossible for Core to have double-billed Verizon for traffic received over the ATCs.  Core further restates that it billed Verizon for only a very small percentage of third-party traffic received over the LITGs, and much less than the thirty-five percent Verizon claims.  Id. at 11-13.

Finally, Core opines that if the Commission does order a refund to be paid to Verizon, this refund should be deducted from future reciprocal compensation billings.  Core again points to its ICA with Verizon PA, noting that refunds for over-billings are to be made in the form of a billing credit.  Id. at 15.   

In its Exceptions on Remand, Verizon contends that the ALJ correctly agreed with its Exception, supra, that the record supported an amount greater than the $1,000,000 refund she originally directed Core to issue to Verizon in her Initial Decision.  However, Verizon argues that the ALJ erroneously implied in her Initial Decision on Remand that this refund amount is related to Verizon’s claims for payment of Verizon’s bills that it issued to Core and which Core never paid.  Verizon submits that the original $1,000,000 refund the ALJ directed Core to issue was related solely to Verizon’s claim for refund of overpayments to Core that resulted from Core overbilling Verizon for traffic that was originated and payable by third parties.  Verizon Exc.-R. at 3-4.

Verizon also submits that in confirming her original ruling that Core must pay Verizon for the outbound traffic that Core sends to Verizon, the ALJ implies, with little explanation, that Verizon may need to re-rate some of its switched access charges to the rate of $0.0007/MOU.  Verizon contends that although the Third Circuit Core v. AT&T Decision upheld our direction in our August 2013 Core v. AT&T Order that AT&T pay Core at the rate of $0.0007/MOU applicable to locally-dialed ISP-bound traffic, delivered by AT&T to Core and terminated by Core to an ISP, the Third Circuit’s decision has no bearing on the interexchange voice traffic that Core delivers to Verizon in the matter before us.  Verizon emphasizes that the outbound traffic that it receives from Core for termination is composed entirely of VoIP traffic.  Therefore, Verizon argues that if such traffic is local, then the reciprocal compensation rates specified in the Parties’ ICAs is applicable.  On the other hand, if such traffic is interexchange traffic, Verizon asserts that it is subject to the applicable switched access charges.  Verizon posits that if the Commission finds that a post-order review or re-rating of Verizon’s intercarrier compensation bills to Core is necessary, the Commission should provide clear guidance on the applicable rates for such bills.  Verizon Exc.-R. at 4-6. 

In its Replies to Exceptions on Remand, Core restates that Verizon’s assertion that the record supports a refund of greater than $1,000,000 is demonstrably wrong.  Core argues that in her Initial Decision on Remand, the ALJ concluded that Core is entitled to keep the payments that Verizon submitted on uncontested bills which were made at the appropriate rate.  Additionally, Core contends that the ALJ found that Verizon, and not Core, is the party that must pay Core’s usage bills in accordance with the ICAs and the applicable tariffs.  Core maintains its position that, if anything, Core has underbilled Verizon for the total minutes that Verizon sent to Core.  Core R. Exc.‑R  at 7‑8.

Core also states that while its primary position is that it is entitled to be paid at switched access rates for toll traffic, both ISP-bound and VoIP, that Verizon sends over the LITGs, if the Commission accepts the application of a rate of $0.0007/MOU to Core’s usage bills, then it should also apply this same rate to Verizon’s usage bills.  Core reasons that although this is not strictly in compliance with federal law since the ISP Remand Order applies only to locally-dialed traffic, a prospective uniform application of $0.0007/MOU to all traffic in both directions would at least be a fair and reasonable solution.  In this regard, Core submits that much like the ISP Remand Order’s “mirroring rule,” which is designed to ensure that ILECs will pay the same rates for ISP-bound traffic that they receive for section 251(b)(5) traffic, the VoIP Symmetry Rule was created to ensure that providers exchanging VoIP-PSTN traffic charge the lower VoIP-PSTN rates when other providers’ traffic is terminated to their end-user customers that they benefit from paying when their end-user customers traffic is terminated to other providers’ end-user customers.  According to Core, both rules apply to the present matter inasmuch as Verizon’s traffic it sent to Core was ISP-bound traffic and VoIP traffic, Core’s traffic it sent to Verizon was VoIP traffic, and VoIP traffic was subject to section 251(b)(5).  Core reasons that both rules limit Verizon to recovering the termination of VoIP traffic from Core at the same rate that Verizon pays Core for the termination of ISP-bound and VoIP traffic.  Core R. Exc.-R. at 8.

At the same time, Core notes that it concurs with Verizon that the Commission should provide clear guidance on the applicable rates for any bills for which it finds that a post-order review or re-rating is necessary.  However, Core posits that the Commission should direct the following:

(1) that the Parties bill one another for transport facilities associated with the LITGs at the TELRIC rates set forth in the ICAs.

(2) that the Parties bill one another the appropriate reciprocal compensation, intrastate access or interstate access rate (based on CPN) for all traffic that passes over the LITGs.

(3) that Verizon adhere to its duty to mirror rates consistent with the ISP Remand Order.

(4) that in the event the Commission determines that Core may not bill Verizon for traffic that is originated by a third-party carrier, then Verizon should, likewise, be prohibited from billing Core for traffic originated by a third party carrier.  

Core R. Exc.-R. at 11.

2.	Core’s Exceptions on Remand and Verizon’s Replies

In its Exceptions on Remand, Core reasserts that the ALJ incorrectly sustained Verizon’s Count I that Core has failed to pay Verizon for the use of Verizon’s facilities and services.  In addition to the arguments it made in its original Exceptions, supra, Core claims that the process the ALJ outlined in her Initial Decision on Remand, wherein she directed Core to pay the facilities bills issued by Verizon, is inequitable and flawed.  Core posits that to the extent the ALJ permitted Verizon to submit a tabulation of bills that Core has not paid for which Verizon seeks payment to the present date, so too should Core be permitted to revise its claims to include unpaid bills that reflect the Commission’s final ruling in this proceeding.  Core also asserts that the Commission must clarify the ALJ’s direction that Core remit full payment to Verizon of all outstanding bills, within the applicable statute of limitations.  Core contends that this recommendation appears to combine Verizon’s counterclaims for the payment of its facilities bills with Core’s claims for reciprocal compensation and switched access for traffic sent by Verizon to Core.  Additionally, Core argues that the ALJ failed, in her Initial Decision on Remand, to address the statute of limitations and jurisdictional issues associated with Verizon’s claims.  Further, Core asserts that in the event the Commission adopts the ALJ’s recommendation outlining the procedures for presenting and disputing bills, each Party should receive a period of sixty days to present its own bills and dispute the other Party’s bills.  Core Exc.-R. at 31-32.

In its Replies to Exceptions on Remand, Verizon points out that it is undisputed that Core continues to use the trunks and other facilities it leases from Verizon but has never paid for them, nor has it paid any bills Verizon has issued related to intercarrier compensation or directory listings.  Verizon maintains that the ALJ correctly rejected the technical arguments Core made in attempt to avoid payment to Verizon.  However, citing its own Exceptions on Remand, Verizon agrees with Core that the Commission must be explicitly clear regarding any re-rating of invoices, as well as in specifying which invoices that it is directing to be paid and which it is not.  Additionally, Verizon restates its position that the Commission should require Core to refund Verizon for traffic billable to other carriers by immediately remitting payment, as opposed to allowing Core to do so through billing credits.  Further, Verizon argues that the Commission should order Core to make immediate payment of its outstanding directory listings charges. Verizon emphasizes that Core did not except to the ALJ’s finding that it owes these charges.  Verizon R. Exc.-R. at 20-22.

3.	Disposition

On consideration of the record evidence and the positions of the Parties, we shall (1) grant Verizon’s Exception No. 2 and Exceptions on Remand Nos. 1 and 2, in part, and deny them, in part, (2) grant Core’s Exceptions on Remand Nos. 7 and 8, in part, and deny them, in part, and (3) modify the ALJ’s ruling consistent with the discussion below.  

a.	Scope of the outstanding bills at issue

As noted in our summary of the ALJ’s Initial Decision on Remand, the ALJ revised her directive that Core pay Verizon $1,000,000 and instead directed Core to remit full payment of all outstanding bills to Verizon, within the applicable statute of limitations.  Further, the ALJ stated that she recognized that some of the bills must be issued or reissued reflecting a rate of $0.0007/MOU for switched access charges.  I.D.R. at 32.  In their respective Exceptions on Remand, both Core and Verizon argue that the ALJ’s direction warrants clarification.  We agree.  As Verizon notes, the above direction appears to combine two distinct matters: (1) Verizon’s request for a refund from Core for overpayment for the termination of traffic that is payable by third parties, discussed in Section J.3.b, infra; and (2) Verizon’s request that Core be directed to pay bills issued by Verizon for facilities, intercarrier compensation, and directory listing services.  Thus, we provide the below clarification with regard to the outstanding bills at issue.

With respect to Verizon’s claims for outstanding bills due from Core, we shall direct as follows:

(1)	Core must pay its outstanding bills to Verizon for the facilities it has leased from Verizon.  As discussed previously, with respect to the LITGs Core leased in Verizon PA’s territory, Verizon must reissue, at TELRIC rates, bills it previously issued to Core at special access rates.  However, Core must pay its bills for ATCs leased from Verizon PA at special access rates, and not at the TELRIC rates it wishes to pay.  Additionally, Core must pay special access rates for both the LITGs and the ATCs it leased in Verizon North’s territory in accordance with the Parties’ Verizon North ICA.

(2)	Core must pay its outstanding bills to Verizon for directory listing services.  As Verizon points out, Core did not except to the ALJ’s finding in her original Initial Decision that it has failed to pay these bills, nor has it offered any basis for why these bills should not be paid.

(3)	We concur with Verizon that it is not required to rerate its outstanding switched access charge bills to Core at a rate of $0.0007/MOU and shall modify the ALJ’s Initial Decision on Remand accordingly.  The record indicates that the traffic Core sends to Verizon for termination is entirely composed of VoIP traffic, and not ISP-bound traffic.  However, consistent with our disposition of Core’s Exception No. 4 and Exception on Remand No. 6, supra, Verizon must reissue, at a rate of $0.0007/MOU, bills it previously issued to Core for local voice traffic terminated in Verizon PA’s territory.  Therefore, the following compensation applies:

(i)	All local traffic exchanged between the Parties is subject to a rate of $0.0007/MOU.

(ii)	All interexchange traffic is payable from Core to Verizon at the applicable switched access charges.  Following the January 1, 2012 effective date of the USF/ICC Transformation Order, the applicable rate for terminating VoIP-PSTN traffic is a rate equal to the relevant interstate terminating switched access charges.

However, we decline to adopt the ALJ’s recommendation that Verizon be directed to prepare a full accounting of the bills for which it seeks payment and submit a tabulation of bills to the Commission for approval.  Instead, we shall direct Verizon to submit revised invoices to Core, as outlined above, within sixty days of the entry of this Opinion and Order.  We shall also direct Core to remit payment to Verizon ninety days thereafter.  As discussed in our resolution of Core’s Exception No. 5 and Verizon’s Exception No. 1, supra, we are applying a four-year statute of limitations period, which was tolled on August 16, 2011, when Verizon filed its counterclaims to Core’s Original Complaint.  Therefore, we direct Verizon to submit bills to Core for all past due amounts owed by Core on or after August 16, 2007 and going forward through the date of the entry of this Opinion and Order.  These bills are subject to the late payment charges[footnoteRef:86] set forth in the Parties’ ICAs.[footnoteRef:87] [86: 		We note that with respect to the application of late payment and/or interest charges to past due invoices, the instant case is distinguishable from our August 2013 Core v. AT&T Order and our Core v. XO Order.  In each of these Commission Orders, we applied the statutory rate, outlined in 41 P.S. § 202, of six percent per annum to interest on past due invoices.  However, unlike the parties in the proceedings that were addressed in our August 2013 Core v. AT&T Order and our recent Core v. XO Order, the Parties in the matter before us today are governed by operative ICAs.  We have previously established that these ICAs contain specific rates that are applicable to late payment charges including those that are applicable to amounts withheld but subsequently determined to have been due.  Further, although we did not apply such interest on a retroactive basis in Core v. AT&T, both the Verizon PA ICA and the Verizon North ICA specify that the interest rates are applicable from the payment due date through the date on which the providing party, in this case Verizon, receives payment of the disputed amount and accrued interest from the purchasing party, in this case Core.]  [87: 		As previously noted, each ICA permits the application of late payment charges, including for amounts disputed and withheld, but subsequently determined to have been due.  The Verizon North ICA specifies a late payment charge of eighteen percent per annum and the Verizon PA ICA references a late payment charge, as set forth in its interstate access tariff, of nine percent per annum.] 

 
On the other hand, we shall deny Core’s request in its Exceptions on Remand that it be permitted to revise its claims to include unpaid bills that reflect the Commission’s final rulings in this proceeding.  We have determined that Core has failed to meet its burden of proving its backbilling claims.  Therefore, while Core may pay for the LITGs it leases in Verizon PA’s territory at TELRIC rates and may keep the payments Verizon submitted on uncontested bills at a rate of $0.0007/MOU, it is not entitled to any further remedy.

b.	Amount of refund owed to Verizon for overpayment to Core

In resolving Core’s Exception No. 2, supra, we determined that sufficient evidence exists in the record to indicate that Core has billed Verizon for third-party traffic and that Core also has double-billed Verizon and other carriers for the same traffic.  We have rejected Core’s assertion that it is permitted under the ICAs to charge Verizon for all traffic transmitted over the LITGs, noting that, unlike Verizon, Core is not a tandem provider.  Accordingly, we have found that the ALJ properly ruled that Core must refund Verizon for the reciprocal compensation amounts Verizon paid for local traffic for which it was not the originating carrier, and we have determined that Verizon may seek this refund with a four-year statute of limitations period being applicable to any refund amount.  However, as we also determined in our resolution of Core’s Exception No. 2, we concur with both Verizon and Core that the original $1,000,000 the ALJ set as the refund amount payable to Verizon is not supported by the record.[footnoteRef:88]  Although we agree with the ALJ’s conclusion that it is not possible to accurately quantify the precise amount Verizon has overpaid to Core for the termination of local traffic for which Verizon was not the originating carrier, we find that the ALJ has arbitrarily set this amount without any legal or factual basis.  Further, we concur with Verizon that in setting a refund in this amount, the ALJ contradicted her conclusion that Core must refund Verizon for all amounts it has overcharged.  We must, therefore, examine the record evidence in order to arrive at the appropriate amount of refund payable to Verizon.   [88: 		As previously noted, the ALJ acknowledged this in her Initial Decision on Remand.] 


As noted in our discussion of Core’s own Exceptions on this issue, Core argues that it overbilled Verizon for the termination of local traffic by, at most, five to eight percent.  Core bases this argument on the amount of EMI records it received from Verizon.  Core Exc. at 13.  However, as Verizon notes in its Replies to these Exceptions, the Parties’ ICAs only mandate that Verizon provide EMI records for calls which IXCs route to Core via Verizon’s tandems.  Accordingly, the record indicates that while Verizon does provide EMI records to Core for other types of traffic, it is not required to provide EMI records for calls routed from CLECs, wireless carriers, or Rural ILECs (RLECs).  Moreover, the record shows that until 2012, Verizon was unable to provide EMI records for traffic originated by RLECs.  Verizon R.B. at 27-29.  Nonetheless, the record demonstrates that Core had knowledge that it was receiving substantial amounts of traffic from RLECs via Verizon’s tandems.  Core St. 1.0 at 13-14; Verizon St. 3.0 at 45‑47.  Further, the issue of the threshold level after which Core must establish direct interconnection on an RLEC’s network in lieu of interconnecting with the RLEC indirectly via Verizon’s tandems was an issue we examined in both our December 2013 Core-CenturyLink Order and our July 2014 Core-Windstream PA Order.  Based upon the record evidence, we are not persuaded by Core’s argument that it has overbilled Verizon for only a small amount of traffic it received over the LITGs.

Conversely, we are persuaded by Verizon’s argument that Core has overbilled it for termination of local traffic by at least thirty-five percent.  As discussed previously, the record indicates that Verizon derived its refund claim using CDRs for calls Core terminated, which Core was ordered to provide to it via our September 2011 Order, as well as Core’s response to a Verizon discovery request indicating the total MOU Core billed to Verizon for traffic transmitted over the SS7 LITGs.  Verizon enhanced the CDRs for an eighteen-month period by adding the OCN of the local service provider of the calling party as of the date of the call for the purpose of identifying the carrier that originated the call and was responsible for its payment.  In conducting this analysis, Verizon determined that it was the originating carrier for only sixty-five percent of the MOU transmitted to Core over the SS7 LITGs during this period, indicating that thirty-five percent of the MOU were billable to other carriers.  We are of the opinion that the record supports the refund amount Verizon is claiming.  Although Verizon bases this amount upon an eighteen-month sample and extrapolates it over a four-year period by multiplying this thirty-five percent by the total reciprocal compensation payments it made to Core between January 2008 and June 2012, we find the amount Verizon is claiming to be a conservative estimate.  As noted previously, Verizon’s overpayment claim is limited only to what it claims to have overpaid for traffic billable to third parties.  Further, we determined above that Core’s sampling technique it used to bill Verizon for traffic transmitted over the MF LITGs, in lieu of generating AMA records, produced billing amounts that were not valid or accurate, making it impossible for Verizon to conduct a similar analysis of traffic Core terminated over these MF LITGs.  Thus, in our view, Verizon has presented the more compelling argument regarding the amount of overbilling that has occurred.  Consequently, we shall grant Verizon’s Exception that it is owed a refund from Core in the amount of $2,725,140, plus six percent per annum, representing the amount Verizon has overpaid Core for the termination of local traffic between January 2008 and June 2012.  

Moreover, we find this amount to be further understated in light of the time that has passed in this proceeding, during which Core has continued to bill Verizon for traffic originated by third parties, and Verizon has continued to pay in accordance with our September 2011 Order.  Therefore, we shall direct Verizon to submit an updated refund calculation to account for all overpayments it has made to Core between August 16, 2007 and the entry date of this Opinion and Order within sixty days of the entry of this Opinion and Order.  In making this calculation, Verizon shall use the same methodology adopted by this Opinion and Order, plus interest calculated at a compound rate of six percent per annum as specified in 41 P.S. § 202.[footnoteRef:89]   [89: 		We note that although the Verizon PA ICA does not specify a rate applicable to refunds for overpayments, Section 11.4.3 of the Verizon North ICA specifies that interest on any such refund is payable “at a rate of the lesser of [1.5%] per month or the highest rate allowed by Applicable Law.”  Therefore, we shall apply the legal rate of interest of six percent per annum to the refund amount Verizon seeks, as this represents a lower nominal rate.] 


	c.	Refund Method

Turning to the method by which the refund shall be made, we find Core’s argument that any refund should be applied via reduction to future reciprocal compensation billings to be compelling.  As discussed previously, Part A, Section 23.4 of the Verizon PA ICA contemplates that upon a billing audit, the audited party shall correct any error by backbilling any underpayments and refunding, via billing credit, any overpayments.  Moreover, although Verizon contends that permitting Core to issue refunds via billing credits would be inconsistent with our September 2011 Order, this Order did not specify the refund method to be used in the event that Verizon were to prevail in this proceeding.  In view of the above, we shall direct Core to immediately begin applying billing credits against future reciprocal compensation bills rendered to Verizon beginning with the first invoice Core issues after Verizon files the updated refund calculation discussed above, until such time as Verizon is credited the full $2,725,140 refund that we have determined to be owed, as well as all local traffic termination amounts Core has overbilled to Verizon since June of 2012, in addition to interest at a rate of six percent per annum.  Verizon’s Exception arguing that Core may not make refunds via billing credit is denied.[footnoteRef:90] [90: 		Additionally, we note that in other proceedings before the Commission, Verizon has issued refunds via billing credits.  See Verizon Pennsylvania Inc. Amendment to 2009 Price Change Opportunity Filing. Docket Nos. R-2008-2074972; P‑00930715F1000 (Order entered October 23, 2009).] 




VII.	Conclusion

Based upon the record developed in this proceeding, we shall direct Core to, inter alia, pay all invoices issued by Verizon on or after August 16, 2007 for intercarrier compensation, directory listing services, and leased facilities, pursuant to the terms of the Parties’ ICAs and inclusive of interest on past-due bills as outlined in these ICAs.  We shall also direct Core to apply credits against future reciprocal compensation invoices it issues to Verizon until such time as it has reimbursed Verizon for amounts Verizon has overpaid, inclusive of interest at six percent per annum.  Further, we shall direct the Parties to comply with the dispute resolution procedures specified in the ICAs when future disputes arise.

Consistent with this Opinion and Order, we conclude that Core has failed to meet its burden of proving its claims against Verizon.  Conversely, we conclude that Verizon has met its burden of proving its counterclaims against Core.  As such, we shall grant the Exceptions and Exceptions on Remand of the Parties, in part, and deny them, in part, and adopt the ALJ’s Initial Decision and her Supplemental Initial Decision on Remand as modified by this Opinion and Order; THEREFORE,


[bookmark: _Toc343872774][bookmark: _Toc370818474]VIII.	 Order

IT IS ORDERED:

		1.	That the Exceptions of Core Communications, Inc., filed on August 16, 2013, are granted, in part, and denied, in part, consistent with this Opinion and Order.

		2.	That the Exceptions of Verizon Pennsylvania LLC and Verizon North LLC, filed on August 16, 2013, are granted, in part, and denied, in part, consistent with this Opinion and Order.

		3.	That the Initial Decision of Administrative Law Judge Susan D. Colwell, issued on July 11, 2013, is adopted, as modified, consistent with this Opinion and Order.

		4.	That the Exceptions on Remand of Core Communications, Inc., filed on January 28, 2016, are granted, in part, and denied, in part, consistent with this Opinion and Order.

		5.	That the Exceptions on Remand of Verizon Pennsylvania LLC and Verizon North LLC, filed on January 28, 2016, are granted, in part, and denied, in part, consistent with this Opinion and Order.

		6.	That the Supplemental Initial Decision on Remand of Administrative Law Judge Susan D. Colwell, issued on January 8, 2016, is adopted, as modified, consistent with this Opinion and Order. 

		7.	That the Amended Formal Complaint filed by Core Communications, Inc. against Verizon Pennsylvania LLC at Docket No. C-2011-2253750, is dismissed, consistent with this Opinion and Order.

		8.	That the Amended Formal Complaint filed by Core Communications, Inc. against Verizon North LLC at Docket No. C-2011-2253787, is dismissed, consistent with this Opinion and Order.

		9.	That the New Matter and Counterclaims to the Amended Complaint, filed by Verizon Pennsylvania LLC and Verizon North LLC against Core Communications, Inc., at Docket Nos. C-2011-2253750 and C-2011-2253787, are granted consistent with this Opinion and Order.

		10.	That the Parties shall comply with the terms of the applicable interconnection agreements and applicable tariffs when contesting bills and when issuing bills to other carriers.

		11.	That Core Communications, Inc. shall cease billing Verizon Pennsylvania LLC and Verizon North LLC for terminating traffic originated by third-party local exchange carriers, wireless carriers, or interexchange carriers, and shall limit its billing to traffic originated by Verizon Pennsylvania LLC and Verizon North LLC.

		12.	That Core Communications, Inc. shall apply credits against future bills issued to Verizon Pennsylvania LLC and Verizon North LLC until such time as it satisfies its refund payment of $2,725,140, plus interest at a rate of six percent per annum which represents the amount overbilled for the reciprocal compensation for third-party originated traffic transited by Verizon Pennsylvania LLC and Verizon North LLC between January 2008 and June 2012.

		13.	That Core Communications, Inc. shall apply credits against future bills issued to Verizon Pennsylvania LLC and Verizon North LLC until such time as it has refunded all amounts overbilled to Verizon Pennsylvania LLC and Verizon North LLC since June of 2012, inclusive of interest at a rate of six percent per annum.

		14.	That Core Communications, Inc. shall pay the bills tendered on or after August 16, 2007, by Verizon Pennsylvania LLC and Verizon North LLC for intercarrier compensation, directory listing services, and leased facilities, pursuant to the terms of the existing interconnection agreements between the Parties, and inclusive of interest on past-due bills and/or late payment charges as specified in these interconnection agreements (i.e. at a rate of nine percent per annum for bills issued by and payable to Verizon Pennsylvania LLC and a rate of eighteen percent per annum for bills issued by and payable to Verizon North LLC).

		15.	That the request of Core Communications, Inc. to direct Verizon Pennsylvania LLC and Verizon North LLC to pay bills issued by Core Communications, Inc. in the amount of $2,532,143.22 for intrastate and interstate switched access on minutes carried over the Signal System 7 trunks for which Core Communications, Inc. had already billed, and Verizon Pennsylvania LLC and Verizon North LLC had already paid at a lower rate, is denied.

		16.	That the request of Core Communications, Inc. that Verizon Pennsylvania LLC and Verizon North LLC pay compensation for breaching the respective interconnection agreements in the amount of $2,661,655.78, for their alleged refusal to pass Calling Party Number/Automatic Number Identification on the Multifrequency Local Interconnection Trunk Groups, is denied.

		17.	That Core Communications, Inc. shall escrow all payments it withholds from Verizon Pennsylvania LLC and Verizon North LLC as a result of any new bona fide disputes of invoices it receives.

		18.	That Verizon Pennsylvania LLC shall submit a revised invoice to Core Communications, Inc. reflecting a rate of $0.0007 per minute of use for all Core-originated local traffic terminated by Verizon Pennsylvania LLC and previously billed at reciprocal compensation rates for the period of August 16, 2007 through the date of entry of this Opinion and Order.

		19.	That Verizon Pennsylvania LLC shall submit a revised invoice to Core Communications, Inc. reflecting a Total Element Long Run Incremental Cost rate for the Verizon Pennsylvania LLC Local Interconnection Trunk Group entrance facilities previously billed at tariff rates for the period of August 16, 2007 through the date of entry of this Opinion and Order using rates specified in Appendix 2, Exhibit A of the Verizon Pennsylvania, LLC Interconnection Agreement.
		
20.	That Core Communications, Inc. must seek negotiation of amendments to its interconnection agreement with Verizon North LLC if it wishes to be billed at Total Element Long Run Incremental Cost rates to the extent the Local Interconnection Trunk Groups are being used as local interconnection facilities pursuant to 47 U.S.C § 251(c)(2).	

21.	That Core Communications, Inc. shall cease billing Verizon at reciprocal compensation or switched access rates on ISP-bound traffic.

		22.	That Core Communications, Inc. shall cease claiming credit under the 3:1 ratio set forth in the FCC’s ISP Remand Order for any traffic that is not Core-originated and also locally-dialed.

23.	That within sixty (60) days from the date of entry of this Opinion and Order, Verizon Pennsylvania LLC and Verizon North LLC shall prepare and submit revised invoices to Core Communications, Inc., as outlined in Ordering Paragraphs No.14, 18, and 19, outlining all amounts that Core Communications, Inc., has not paid and for which Verizon Pennsylvania LLC and Verizon North LLC seek payment. 

24.	That Core Communications, Inc. shall pay the bills referenced in Ordering Paragraph No. 23 within ninety (90) days of receipt, and shall file a letter with the Commission indicating that the bills have been paid.  

25.	That following the filing of the letter by Core Communications, Inc. of the notification of payment of bills as directed in Ordering Paragraph No. 24, these dockets shall be marked closed.
	

							BY THE COMMISSION,
[image: ]




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  November 9, 2016

ORDER ENTERED:  December 23, 2016
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