BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Norbert Sliwinski					:
							:
	v.						:		C-2016-2559985
							:
Duquesne Light Company      			:



INITIAL DECISION
SUSTAINING MOTION FOR JUDGMENT ON THE PLEADINGS 
AND DISMISSING COMPLAINT


Before 
Jeffrey A. Watson
Administrative Law Judge


INTRODUCTION


	A customer filed a formal complaint against his electric utility alleging that he was opposed to the installation of a smart meter at his residence because of his safety concerns, and his concern that he and his wife are senior citizens and therefore in the target group of the biological effects of the installation of a smart meter.   

		This decision dismisses the formal complaint because the utility is not in violation of any relevant Commission statutes, regulations and orders.

HISTORY OF THE PROCEEDING

	On July 22, 2016, Norbert Sliwinski (Mr. Sliwinski or Complainant) filed a formal complaint (complaint) against Duquesne Light Company (Company or Respondent) which averred that he is opposed to the installation of a smart meter at his residence.  Complainant averred, inter alia, that the meters have not undergone any long term testing or environmental studies to determine their safety.  Complainant further averred that studies that have been completed have shown that pulsed radiation as produced by smart meters can, and have caused serious health problems and that studies have linked biological effects to RF[footnoteRef:1] radiation exposure, including increased cancer risk, damage to the nervous system, adverse reproductive effects, DNA damage, and other issues.  Complainant further averred that he and his wife are senior citizens and therefore in the target group of the biological effects of HFR.[footnoteRef:2]  Complainant opposes the installation of a smart meter at his residence.   [1:  	Complainant did not define the acronym “RF” in his formal complaint.
]  [2:  	Complainant did not define the acronym “HRF” in his formal complaint.] 


	Respondent filed an answer and new matter as well as preliminary objections on August 23, 2016.  The preliminary objections included a ten-day notice to plead, seeking dismissal of the complaint.  The answer and new matter contained a 20 day notice to plead.  Complainant filed what appears to be a reply to the new matter filed by Respondent on September 6, 2016.  On September 26, 2016, a motion judge assignment notice was issued assigning this matter to the undersigned Administrative Law Judge for disposition.  The notice was received by the undersigned on September 29, 2016.

	An interim order was entered on October 7, 2016 denying Respondent’s preliminary objections.

	On November 15, 2016, Respondent filed a motion for judgment on the pleadings.  The motion contained a notice directed to Complainant to file a written response to the motion within twenty days of service on November 15, 2016.  No responsive pleading was filed by Complainant.  

FINDINGS OF FACT

		1.	The Complainant in this case is Norbert Sliwinski, who resides at 856 Cottonwood Drive, Monroeville, PA 15146.

		2.	The Respondent in this case is Duquesne Light Company.  

		3.	On July 22, 2016, Complainant filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Respondent.

	4.	Respondent filed an answer, and new matter and preliminary objections on August 23, 2016.  The preliminary objections included a ten-day notice to plead, seeking dismissal of the complaint.  

5.	The answer and new matter contained a 20 day notice to plead.  

6.	Complainant filed a reply to the new matter filed by Respondent on September 6, 2016.  

	7.	An interim order was entered on October 7, 2016 denying Respondent’s preliminary objections.

8.	On November 15, 2016 Respondent filed a motion for judgment on the pleadings.  

9.	The motion contained a notice directed to Complainant to file a written response to the motion within twenty days of service on November 15, 2016.  

10.	No responsive pleading was filed by Complainant.  

					DISCUSSION

The Commission’s Rules of Practice and Procedure regarding judgment on the pleadings are as follows:

§ 5.102.  Motions for summary judgment and judgment on the pleadings.

(a)  Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

(b)  Answers.  An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion.  The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories, or further affidavits and admissions.

*	*	*

(d)  Decisions on motions.

   (1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa.Code § 5.102.

	In his formal complaint, Complainant averred, inter alia, that the meters have not undergone any long term testing or environmental studies to determine their safety.  Complainant further averred that studies that have been completed have shown that pulsed radiation as produced by smart meters can, and have caused serious health problems and that studies have linked biological effects to RF radiation exposure, including increased cancer risk, damage to the nervous system, adverse reproductive effects, DNA damage, and other issues.  Complainant further averred that he and his wife are senior citizens and therefore in the target group of the biological effects from the installation of the smart meter.  Complainant expressed his opposition to the installation of a smart meter at his residence.  

[bookmark: _GoBack]	The motion for judgment on the pleadings essentially avers that the only two relevant inquiries that would entitle Complainant to relief are (1) whether a smart meter is installed at his residence; and (2) whether he is suffering from adverse health conditions related to the installation of the smart meter.  Respondent contends that Complainant cannot be entitled to any relief under any legal theory as he does not have a smart meter installed at his residence, and, thus, he is not suffering from any adverse health conditions associated with a smart meter.    Accordingly, Duquesne Light asserts, it is entitled to judgment as a matter of law.   

	Duquesne Light also asserts that Complainant’s sole reason for filing his formal complaint is to opt out of smart meter installation because he fears that the smart meter may cause safety or health issues if it is installed at his home.  Respondent argues that Act 129 of 2008 directs Duquesne Light to file a smart meter procurement and installation plan that was approved by the Commission and that by planning to install a smart meter at Complainant’s residence, Respondent is complying with Commission directives.  Respondent further argues that neither the Commission’s orders nor Act 129 provided for an option to opt out of smart meter installation.  Respondent cited various Commission orders in which complaints against smart meter installation were dismissed upon preliminary objections.    

Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. Ct. 1983).  

	Viewing the complaint in the light most favorable to the Complainant, the Complainant does not want a smart meter installed at his residence for the reasons stated in his formal complaint.  Accepting these facts as alleged as true for the purpose of disposing of the motion for judgment on the pleadings, Complainant failed to allege that Respondent violated the Public Utility Code (Code), a Commission order, or regulation.  On this basis, the Respondent is entitled to judgment as a matter of law.      

		Here, Respondent is complying with Act 129 of 2008.  Dismissal of the formal complaint is consistent with prior Commission decisions.  In addition, the instant case is distinguishable from the Commission’s recent determination in Susan Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Order entered September 3, 2015).  Because the Complainant did not allege that the Respondent installed a smart meter at his residence and did not allege that he suffered specific health symptoms resulting from the installation of a smart meter, Kreider is not applicable to this case.  I.D. at 8.  

		In the instant case, Respondent bears the burden of demonstrating clearly that there is no genuine issue of material fact and that it is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Respondent has satisfied this burden.

The express language in Act 129 does not prohibit the Commission from holding a hearing on issues related to the safety of smart meters, consistent with the statutory authority in Section 1501 of the Code, when a legally sufficient claim is present.  Kreider, supra, at 17.  In cases involving smart meter installation, we evaluate the specific allegations made by the complainant under the circumstances in each case and reach a conclusion based on those particular circumstances.  See Susan Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Order on Reconsideration entered January 28, 2016), at 21.  

		Based on Complainant’s factual averments in this particular case, no genuine issue of material fact exists.  Therefore, the formal complaint should be dismissed.  Regarding Complainant’s objection to smart meter installation at his residence, Mr. Sliwinski has not presented a claim that would support a finding that a smart meter was responsible for any specific safety or health affects he experienced within his home.  His allegations concerning this issue do not implicate a potential violation of the Code or the Commission’s regulations or orders.           

		Although the formal complaint is being dismissed in this proceeding, it is important to note that Complainant is appearing pro se and that the Commission is generally more accommodating to pro se complainants and would not generally dismiss a pro se complaint without first providing a hearing during which the pro se complainant could further explain his or her position and the factual basis for the complaint.  See Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock).  Such accommodation must be within the bounds of due process.  See MacLuckie v. Palmco Energy, LLC, Docket No. C-2014-2402558 (Order entered December 4, 2014).  There are some cases, such as this case, however, where a hearing would not alter the inevitable conclusion that this Commission cannot provide the Complainant the relief requested.  Floyd v. Verizon Pennsylvania LLC, supra.  For these reasons, Carlock is distinguishable from the instant case.  

In order to be legally sufficient, a complaint must set forth “A clear and concise statement of the act or omission being complained of…” 52 Pa.Code § 5.22(a)(5).  Here, Respondent has not violated any statute, regulation or order which the Commission has jurisdiction to administer by attempting to install the smart meter at Complainant’s residence.  Rather, Respondent is complying with relevant statutes, regulations and orders.

As set forth in Respondent’s motion for judgment on the pleadings, Act 129 of 2008 directed Respondent to file smart meter procurement and installation plans with the Commission.  Respondent filed a smart meter procurement and installation plan which was approved by the Commission.  Respondent is complying with the Commission’s directives by attempting to install the smart meter at Complainant’s residence.  

In her Initial Decision in Negley v. Metropolitan Edison Company, Docket No. C‑2010-2205305 (Initial Decision issued January 3, 2011), Administrative Law Judge (ALJ) Susan D. Colwell dismissed a complaint opposing installation of smart meters for legal insufficiency.  ALJ Colwell concluded that Act 129 of 2008 authorized the installation of smart meters by Electric Distribution Companies (EDCs).  ALJ Colwell concluded that the Commission’s orders approving the EDC’s smart meter plans did not exempt any customers from the smart meter plans or from paying the charges associated with the smart meter plans.  In addition, she concluded that Act 129 of 2008 did not empower the Commission to allow customers to opt out of having smart meters installed at their residences.  By Commission final order entered March 3, 2011, ALJ Colwell’s Initial Decision became final without further Commission action.

In Lutherschmidt v. Metropolitan Edison Company, Docket No. C‑2010‑2200353 (Initial Decision issued January 31, 2011), ALJ Wayne L. Weismandel dismissed a complaint opposing installation of smart meters for legal insufficiency, adopting ALJ Colwell’s reasoning.  By Commission final order entered March 25, 2011, ALJ Weismandel’s Initial Decision became final without further Commission action.  The Commission has continued to uphold installation of smart meters and imposition of smart meter charges on customers’ bills by dismissing complaints opposing installation of smart meters and imposition of smart meter charges on the basis of legal insufficiency.  Corbett v. Pennsylvania Power Company, Docket No. C-2011-2219898 (Order entered May 27, 2011); Jones v. Metropolitan Edison Company, Docket No. C‑2011-2224380 (Order entered June 28, 2011); Griffin v. Metropolitan Edison Company, Docket No. C-2012-2300172 (Order entered July 31, 2012); Brake v. West Penn Power Company, Docket No. C-2013-2367308 (Order entered November 14, 2013); Drake v. Pennsylvania Electric Company, Docket No. C-2014-2413771 (Order entered June 12, 2014); Efaw v. West Penn Power Company, Docket No. C-2014-2413744 (Order entered June 12, 2014).

However, in Kreider v. PECO Energy Company, Docket No. P-2015-2495064 (Opinion and Order entered September 3, 2015) (Kreider), the Commission issued a decision on a petition for interlocutory review allowing a consumer to raise in a hearing the health effects she has experienced after a smart meter was installed at her residence.  The Commission in Kreider distinguished the facts in that case from the decisions cited above.  The Commission reasoned that because the consumer’s complaint alleged specific physical symptoms caused by installation of the smart meter at her residence, it differed from the cases cited above and required a different result.  The Commission in Kreider emphasized that its decision in that case was not intended to create a broad reaching precedent.  

In this case, in his formal complaint, Complainant does not allege that Respondent has installed a smart meter at Complainant’s residence nor that a smart meter has caused Complainant to experience adverse health effects, let alone specific physical symptoms.  

Since the complaint in this case does not allege that Respondent installed a smart meter at Complainant’s residence and does not allege that Complainant has suffered specific physical symptoms resulting from the installation of a smart meter, Kreider is not applicable to this case.  This conclusion is supported by the Commission’s statement in Kreider that its decision was not intended to create a broad reaching precedent.    

The Commission’s decisions prior to Kreider cited above are controlling on the outcome of this case.  Because Act 129 of 2008 and the Commission’s orders authorize Respondent to develop and implement a smart meter procurement and installation plan, and impose a smart meter charge on its customers to pay for that development, implementation, procurement and installation and do not allow a customer to opt out of having a smart meter installed, Complainant has not set forth in his complaint any act done by Respondent that violates a Commission regulation, statute or order.  Respondent is authorized to install smart meters and impose a charge on its customers to develop and implement a smart meter procurement and installation plan that will lead to the installation of smart meters throughout its service territory.

Since the formal complaint does not set forth any violation of a Commission regulation, statute or order, it is legally insufficient.  I will sustain Respondent’s motion for judgment on the pleadings and enter the following order.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this dispute.  66 Pa.C.S. § 701.

		2.	The Complainant’s complaint fails to state a claim upon which relief can be granted.

		3.	It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2016-2559985 be dismissed.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the motion for judgment on the pleadings filed by Duquesne Light Company at Docket No. C-2016-2559985 is granted.

2. That the complaint of Norbert Sliwinski at Docket No. C-2016-2559985 against Duquesne Light Company is dismissed with prejudice.

		3.	That the docket at Docket No. C-2016-2559985 is marked closed.



Date:  December 28, 2016						/s/				
		Jeffrey A. Watson
		Administrative Law Judge
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