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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Carriers Coalition
v. L C-20065798
 Verizon ’P'ennsy’!v.ania Inc. :
DOCUMENT
F OLDE R PREHEARING ORDER #2

A telephonic prehearing conference in this case was held on May 18§, 2006.

Present through counsel were Pennsylvania Carriers Coalition (complainant or PCC) and

Verizon Pennsylvania Inc. (respondent or Verizon).
p

In accordance with the Prehearing Order dated April 11, 2006, I received

Prehearing Memoranda from both parties,

This Order discusses the procedural matters addressed at the prehearing

conference,

Both partjes agreed that the issues to be addressed are legal in nature, with any
necessary facts provided cither by Verizon’s Answer or through a stipulation entered by both
partics. Therefore, the following schedule was established with respect to the filing of briefs

addressing complainant’s request for summary judgment:

Main Briefs July 10, 2006
Reply Briefs July 24, 2006

In accordance with the schedule listed above, briefs must be ﬁled with the
Secretary, in accordance with 52 Pa. Code §5.502(a) on the dates listed. Briefs may be served

electronically on the dates listed as long as a hard copy is received in-hand by me and all parties
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1o later than 4:30 p.nv. on the next business day. Each party s directed to include a copy of each
brief on disk (in Microsoft Word 2002 or a compatible format) with the briefs filed with the

Secretary, If you do not c-mail your briefs to me, please include a copy on disk.

All briefs shall comply with the requirements of 52 Pa. Code §§5.501 and 5.502,
and in addition to the mandatory contents set forth in 52 Pa. Code §5.501(a), all main briefs,

regardless of length, must contain:

A table of contents (aléo must be included in the reply brief);
A history of the proceeding;

A discussion;

o0 W

Proposed findings of facts (with record citations to transcript pages

or exhibits where SUpporﬁngevidencc appears);

E. Proposed conclusions of law (with citations to supporting statutes,
regulations or relevant case law); and ‘

F.  Proposed ordering paragraphs specifically 1dentitying the rehef

sought,

If a reply brief is not filed, 1t will be assumed that the party does not dispute the
assertions, contentions, arguments, etc. made by the other party in its main brief. While it is not
necessary n a reply brief to repeat a particuldr argument or discussion ¢ontained in the main
brief, the reply brief should note where the responsive argument is located in the main brief and

how it responds to the other partics’ assertions, contentions, arguments, etc.

Ay brief not filed and served on or before the date fixed therefor will not be
accepted for filing, except by special permission of the Commission or the presiding

Administrative Law Judge pursuant to 52 Pa. Code §5.502(c).

Also as discussed at the prehearing conference, the parties are directed to develop

“auniform listing of issues to be uscd in their bricfs.

o



Finally, the parties are directed to confer among themselves in an attempt to

resolve all or somme of the issucs associated with the Complaint,

Date: May 18, 2006 m wk CQMQ’T)\L&T .
. ‘ Maklane R. Chestnut ;
‘ Administrative Law Judge
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Cyunthia L, Randall Veriz on k
Assistant Generl Counsel
Verizon Pennsylvania Inc.
1717 Arch Street, Floor 10
Philadelphin, PA 19103

Tel. (2153 466-7146
Fax: (215 563-2658
Cynthia. Leandallf@Verizon.com

July 17, 2006
Via UPS Overnight Delivery = N :
James J. McNulty, Secretary ' ' o C E gv ED
Pennsylvania Public Utility Commission -
‘Commonwealth Keystone Building JUL 1 7 2008
400 North Street, 2™ Floor ' '
Harrisburg, PA 17120 A PURILIC UTILITY COMMIBSION

- SECRETARY'S BURLAY
Re:  Pennsylvania Carriers’ Cealition

v. Verizon Penusylvania Inc. | S
Docket No, C-20065798 ~ DOCUMENT
Dear Secretary McNulty: | FOLDER

Enclosed please find the original and nine copies of the Motion for Summary
Judgment, and Memorandum of Law in Support of its Motion for Summary Judgmem, ‘
with Appendix, being filed by Verizon Pennsylvania Inc. in the above wpzianed matter.
In addition, enclosed please find an €lectronic copy on diskette of the Motion and of the
text of the Memomndum of Law, in Word format, in the same matter.

Please do not hcsxt‘ate to contact me if you have any questions.

. Randall

CLR/slb
Enc.

Via UPS Qvernight Delivery _
ce: The Honorable Marlane R. Chestnnt
Certificate of Service
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CERTIFICATE OF SERVICE %

1, Cynthia L. Randall, hereby certify that I have this day served true copies of
Verizon Pennsylvania Inc.’s Motion for Summary Judgment and Memorandum of Law in
Support of its Motion for Summary Judgment, upon the party listed below in accordance
with the requirements of 52 Pa. Code Section 1.54 (related to service by a participant)
and 1.55 (related to service upon attorneys).

[Jated at Philadelphia, Pennsylvania, this 17" day of July, 2006.

VIA E-MATL AND UPS OVERNIGHT DELIVERY

Mark Stewart, Esquire
Wolf Block Schorr

& Solis-Cohen, LLP
213 Market Street, 9% Fioor
Hamisburg, PA 17101

NN A
CyntRia L. Randall
AssistanrGeneral Counsel
Verizon Pennsylvania Inc.
1717 Arch Street, 10W
Philadelphia, PA 19103
(215) 466-7146



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Camers’ Coalition,
Complainant,
No. C-20065798

V.

Verizon Pennsylvania Inc.,
Respondent.

VERIZON PENNSYLVANIA INC.'S MOTION FOR SUMMARY JUDGMENT
For the réasons set forth in the attached Memorandum of Law, which is
incorporated as though fully set forth herein, Verizon Pennsylvania Inc, (“Verizon™)
rcspectﬁﬂly requests pursuant to 52 Pa. Code § 5.102 dm Surnmary Judgment be granted
in Verizon's favor and against the Pennsylvania Carriers’ Coalition (“PCC™, and thai the
PCC’s Complaint be dismissed with prejudice.

Respectfully submitted,
& <

Sg\an D ?awa
ey ID # 53853

Date: July 17, 2006

| 3\“ | R Cynthia L. Randall

PA Attorney ID # 71528

Philadelphia, PA 19103

Dog)g\'og& RECE%V ED Y?%Tmh Street, 10” Floor

JUL 1 7 2008 (215) 466-7146
ssien .
PA Pt C‘ ‘sﬁ‘}){}' Lﬁ w{f‘f};\s | ﬁ;téomeys for Verizon Pennsylvania
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DEC 0 1 2006
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Pennsylvania Carriers’ Coalition,
Complainant,
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Vd )

Verizon Pennsylvania Inc,,
Respondent,

VERIZON PENNSYLVANIA INC.’S MEMORANDUM OF LAW
IN SUPPORT OF ITS MOTION FOR SUMMARY JUDGMENT

OCUMENT RECEIVED
B D%OLDER UL 7208

PA PULIC UTILITY COMMISSION
SEULRCTARY'S BURLAU -

Cynthia L. Randall
, : . Suzan DeBusk Paiva
. _ 1717 Arch Street, 10W
. X - R Philadclphia, PA 19103
DOCKETED Phone (215) 466-7146
' , N _ Fax (215) 563-2658
DEC 0 1 2006 Cynthia I Randall@verizon.com

Suzan.d paiva@verizon com

Counsel for Verizon Pennsylvania Inc.

Date: July 17, 2006
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VERIZON PENNSYLVANIA INC.’S MEMORANDUM OF LAW  JUL 1 7 2008
IN SUPPORT OF 1TS MOTION FOR SUMMARY JUDGMENT

O RATYMNIR Ty COMMISSION
INTRODUCTION | | « v TARY'S BUREAY

Elevating form over substance, the Pennsylvania Carriers’ Coalition (pccy
‘c}‘xallenges Verizon’s approved and tariffed Access to Operations Support Systems
(“Access to OSS”) and Daily Usage File (“DUF”) rates as applied to resellers, arguing
that the rates appear in the “wrong” tariff and that the cost of these services must be
recovered instead 'through the wholesale discount. The PCC resellers cannot deny that
federal 1aw and this Commission’s own precedent require them to pay Verizon
Pennsylvmﬁa Inc. (“Verizon™) for the cost of ﬂleSe sérvices‘ Their attempt to evade
payment ~ and even to seek refunds for past payments -- by quibbling with the
- Commussion=approved method for recovering these costs should be rejected.

The PCC does not dispute that as resellers they actually use these scrviccs,"or that
the charges are cost-based, but argues only that the method chosen by Verizon and the
Commission to recover these costs from resellers was technjcally flawed. In so doing,
the PCC attempts to create a “loophole” through which Verizon must provide these
services to fesellcrs for free, déspite the fact that the Commission clearl y held that
resellers should pay for these services in a procccding in which the PCC and its member
companies actively participated.

Under the undisputed facts and applicable law, Verizon is entitled to summary

judgment. As the Commission has already held, these rates are fair and reasonable cost-

' The PCC is not an actual entity, but is a name used for litigation purposes by a group of three

companies represented by common counsel: Full Service Computing Corp. va Full Service Network
(“FSN"), ATX Licensing, In¢. (“ATX") and Line Systems, Inc. (“LSI"}.
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based charges that should be bome by the cost-causers, including resellers. As thé
presiding officer has noted, the rates were properly tariffed in Tariff 216, which applies to
services provided by Verizon to Other Telephone Companies. There is no légal
requirement 1o place charges applicable to resellers exclusively in the Retail tariff, nor is
there any ‘legal requirement to‘ account for such costs in the wholesale discaunt;

The PCC’s challenge to these rates is not only legally mér’itlcss but precluded by
66 Pa‘.C.k& section 316 and by the doctrine of res judicata, as the PCC and its member
companies were parties to the proceeding in which these rates were found to be fair and
reasonable as applied to resale lines, and chose not to challenge or appeal the rates
despite many opportunitics to do so. Summary judgment should therefo’re be granted in

Verizon’s favor and against the PCC.

BACKGROUND AND HISTORY OF PROCEEDING

Verizon’s current Access to OSS and DUF charges were approved in thé
Commission’s Generic UNE case and took effect on October 1, 20047 Access to OSS
was a new monthly recurring rate, approved to compensaté Verizon for the past and
ongoing costs of making its OSS available to CLECs and resellers® DUF rates were set
to replace pre-existinig rates for a service through which resellers and UNE carriers may
choose to purchase the intralLATA Jocal and toll call usage record details of their end
users.* DUF is an optional service,’ so if the PCC incmbefs are being charged for DUF

on their resold lines it is because they affirmatively ordered this service for those lines.

*2 %

Generic Investigation Re Verizon Pennsylvania Inc.'s Unbundled Nemwork Element Rates, Docket No,
R-00016683 (“Generic UNE™).

Generic UNE, Tentative Order entered Nov. 4, 2002, at 169,
Y oat172




Throughout th’ef litigation of the Generic UNE case, the Commission was c}eé.r
that the Access to OSS and DUF rates would apply both to UNE lines énd to :esold, lines.
The Commission held that these ‘r:ates were appropriately formulated by apportioning the
relevant costs among the users of these services, including both UNE carriers and
resellers.® 1f the rates instead had been caleulated to apply only to UNE lines, the number
of lines ovcrkwhich the costs were spread would have been smaller, and the resulting rate
would have been higher.’

Verizoii's testimony in the Generic UNE case clearly stated that the proposed
Access 10 OSS charge was “a monthly recurring charge for reseliers and UNE

"8 which was intended to recover Verizon's past and ongoing costs to make its

purchasers,
0SS available to CLECs and resellers. Verizon’s witnesses testified that the “costs |

presented in this testimony reflect the OSS costs Verizon incurs to provide wholesale

> See eg, Generic UNE, AT&T/WCom St. 8.0 (Recurring Panel Rebuttal) at 173-74, n.171 {noting
that Venzon has assumed for purposes of the study that 75% of resellers will purchase the DUF
product }; Generie: UNE, Recommended Decision, May 3, 2007 at 63,

©  Generic UNE, Recommended Decision, May 3, 2002, at 64-65.

¥ Generic UNE, VZ St 1.0 filed 12/7/01 at 129 (Verizon “proposes to recover the total costs through
monthly recurring churges to CLECs that are based on the number of UNE loops,
platform/combinations and resold lines that are forecasted to be i service in Pennsylvama in the 10-
year forecast penod.”} (emphasis added); i at 129-30 (CLECs “will only be responsible for their fair
share of suich costs based on the projected demand of UNE loops, pladorms/combinations and resold
lines) (emphasis added). See also Verizon PA's Access 1o OSS cost study, Part F-5, Workpaper 4,
Section 1, page 13 (demonstrating that the demand assumption included resale as well as UNE loops
and UNE-F), (The cost study is not attached hereto because it is proprietary and subject to a
protective order entered in the Generic UNE matter. Venzon will produce it if a substantially similar
protecuve order is entered in this matter.)

E Generic UNE, VZ St. 1.0 filed 12/7/01 at 135 (emphasis added). See also id. at 136 {* “Verizon
proposes to recover ongoing costs in the same fashion as the development cost, on a monthly per
resold line/UNE loop/UNE platform or combination basis) (emphasis added); id at 170 (“Verizon PA
18 proposing a monthly recurring charge of $0.84 per resold {inelUNE loop/UNE
platform/Combination '} {empbasis added).




products to CLECS and resellers.””

The Commission adopted ALJ Schoierle’s
Recommended Decision on this issue, which had held that Verizon could impo’se “a
recurring ‘access 0 OSS’ charge of $0.83 or $0.78 per month per line on all UNE loops,

UNE platforms and resale loops.™ ' ALJ Schnierle held that Verizon is entitled to

recover all ofits costs to provide access to OSS, and that such costs were reasonable and

sufficiently documented.!’ Other parties raised objections to the Access to OSS rate,
arguing that Verizon should bear some of the costs. that the costs should be spread across
all telecommunications users and that Verizon had not sufficiently documented the costs.

These arguments were rejected. No party objected to the application of the rate to

resellers. The Tentative Order’s holding became the Commission’s final holding on this |

rate with the Decerynber‘ 11, 2003 Final Order because no party challenged it,

- As with the Access to OSS rate, it was clear from the outset that the DUF rate
would apply to those resellers that ordered DUF service.” As described in Verizon’s
direct testimony in the Generic UNE case, DUF “provides resellers and UNE purchasers
with the IntraLATA local and toll call usage record detaﬁs of their end users. DUF

consists of the processing and transmission of those call record details.”" In his

Recommended Decision, ALJ Schaierle found that the DUF rate spread Verizon’s cost 10

provide the service across an “‘assumed demand” that included “resale services,” and

Id a1 129. See also id at 131 (“costs were incurreé specifically to satisfy the Telecommunications
Act’s requireinents and permt CLECs to obtain UNEs and resale in an efficient manner.”} (emphasis
added)

. Generie UNE, Recommended Decision, May 3, 2002 at 63 (emphasis added).
W 1d artd.

Indeed, Verizon had already been applying its previous DUF rates to resellers.
B Generie UNE, VZ St 1.0 filed 12/7/01 at 171 (emphasis added).
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approved the proposed rate.” Again, although various parties had objected td the rate on
other grounds, including that the assumed demand was too low, no party challcngcd the
application of the rate to resellers. The Commission‘s Tentative Order adopied the
ALJ's conclusion on the DUF rate, which became the final holding in the December 11,
2003 Final Order because no party challéﬁged it's |

‘Two of the plaintiffs here, FSN and ATX, were parties to the Geheric UNE
case.'® FSN filed comments to the Tentative Order on December 30, 2002 and additional
comments and 'reply comments in J anuafy and Februaxy of 2003. FSN and ATX jointly
filed comments to the Tentative Order in April of 2003. None of these filings challenged
the approval of the Accesﬁ to OSS or DUF rates (either generally or as applied to
resellers). In Februaxy of 2004, the PCC (including FSNQ ‘ATX and LSI) as well as FSN,
separately, ﬁlcd comments to Verizon’s compliance filing, which included other
challenges to the DUF rate but again did not challenge its applicari{)n to rgsellers.”
‘I}léser filings did not challenge the Access to OSS rate at all. |
| ~ Inits Final Compliance Order entered July 16, 2004 the Commission approved \
Vé:i;':on’s rates resulting from the Generic UNE proceeding, as well as Verizon’s ‘

proposed tariff modifications to incorporate the results of the case. The tarif{ revisions

¥ Generic UNE, Recommended Decision, May 3, 2002, at 65 (emphasis added).

¥ Generic UNE, Tentative Order entered Nov. 4, 2002, at 172.

FSN filed a petition to intervene in the Generic UNE case on November 8, 2002, ATX filed a petition
to intervene in the Generic UNE case on April 9, 2003. FSN and ATX actively filed pleadings in the
action. LS] filed a petition to intervene in the Generic UNE case on February 25, 2004. The
Commission’s final Compliance Order entered July 16, 2004 denied LSI's petition to intervene,
finding that its mmerests were adequately représented by other parties and noting that existing party
TSN was a signatory to the comments that LSI sought to submit so that its arguments would still be
considered. 1,81 did not attempt to raise any argument about the apphcation of Access 10 0SS or DUF
charges to resellers. ‘

Generic UNE, The Pemxs}?‘fvania Cafriers’ Coalition’s Comments to Verizon's Compliance Filing,
filed February 25, 2004, FSN Comments to Verizon's Compliance Filing, filed February 25, 2004,
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with modifications direétéd by the Comrhission went into effect October 1, 2004,
pursuant to the Commission’s Order. The new Access to OSS and DUF rates were
included in Verizon's tariff Pa. PUC 216. (Tariff 216, Sec. 3C. 1’2*&, Third Revised
Sheet 14),

On Januazy 19, 2006, the PCC filed this Compiaiﬁt contending that Access to
0SS and DUF charges should not be applied to resolci lines and are not properly tariffed
as applicd to resellers. On February 13, 2006, Verizon filed its Answer together with a
- Maotion to Dismiss the Complaint & insufficient on its face and barred by 66 Pa.C.S.
“section 316 and the d,octnncf:s of res judicata and collateral estoppel. On April §, 2006,
the presiding officer denied the Motion to Dismiss, holding that it is not clear whether the
required identity efpazti ¢s or issues e?.ists such tha(; res judicata or collateral estoppel can -
be apphcd. The presiding officer noted, howevér, that the Access’to' 0SS and DUF
charges clearly were calculated and approved on the basis that they would apply to resold
lines, that they were duly tariffed, and that their inclusion in Tariff 216 rather than Tariff

1 s irrc::lc;’*,vzmt,'""8 Subsequently the parties conferred and agreed that thé matter should
be disposed of based én motions for summary judgment. |

On June 19,2006, counsel for the PCC submitted an agreed list of issues to be
addressed in the motions, as follows: 1) whether the complaint is barred as a matter of
Jaw by the Comnussion’s prior orders in the Generic UNE case; 2) whether the Access to
OSS and DUF chargcs arc properly tariffed as applied to resellers; 3) whether Verizon ’
misapplied the Access to OSS charge in certain instances by charging the fee on a per

line rather than per loop basis; and 4) whether the Telecommunications Act of 1996

% Order Denying Motiot to Disaniss, April 5, 2006, at 4,

6




limits Verizon to recovering Access to OSS and DUF costs from resellers ’onl y through
the Wholesale discount.
STANDARD FOR SUMMARY JUDGMENT

A motion for summary judgment in a proceeding before the Commission should
~ be granted if “the pleadings, depositions, answers 1o interrogatories and admissions,
together with affi dayﬂs, if any, show that there is no genuine issue of material fact and
that the moving party is entitled to judgment as a matter of law.™ 52 Pa. Code section
5.1‘02(6)(0;); South River Power Partners, L.P. v. West Penn Power Company, Dockct’
No. C-00935287, 1996 Pa PUC Lexis 79 (March 26, 1996). In this case, the facts are not
in dispute, and the parties agree that the PCC’s claims may be resolved as a matter of |
law. |

DISCUSSION

1. The Complaint is Barred as a Matter of Law by the
Commission’s Decisions in the Generic UNE Matter

In its Motion to Dismiss, Verizon argﬁed that the Complaint was precluded by the
doctrines of res judicata and collateralv estbppel beéause the PCC and its member
companies were parties to the Generie UNE proceeding but chose not to challenge these
rates duri’ng the pro‘ceeding nor appeal the Commission’s final order. The presiding
officer denied the motion on the ground that the record was not clear as to whether the
parties and issues were identical. As discussed in detail below, res judicata bars the
cbmplaint even though the specific arguments raised in this Complaint were not made in
the Generic UNE proceeding because the subject matter and ultimate issues are the same

inboth proceedings and the parties are either identical or tn privity with oné another.

Even if res judicara did not preclude the Complaint, however, summary judgment must
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be granted because the decisions in the Generzc UNE matter are Commission precedent
and should be followed. The Commission has already resolved all of the legal issues.
ratséd by the Complaint by determuning that the rates are fair and reasonable as applied to
rc:soid Iines and approving their placement in Tari{f 216. | |

a. The Complaint is barred by Res Judicata

The doctrine of res judicata applies to proceedings before the Commission.”
Once the Commission hzis entered a final judgment on the merits of a matter, the “parties
to that case and their privies are thereafter bound ‘not only as to every matter which was
Qﬁ“crcd and received, but also as to any other admissible matter which might have been
d?cred.’*’zo Res judicata applies not only to claims acmally litigated but also to claims
that could have been litigated ,durin-g the first proceeding if they were part of the same
“cause of acti‘cm,.z1 Causes of action may be considered identical when, in both the current
and the prior proceedings, the subject maﬁ‘er and the ultimate issués were the same %
Not oﬁ] y actual parties but all those in privity with actual parties are bound by the
judgrﬁe‘nt in the first proceeding.® Under these standards, it is clear that the PCC and its

“member companies are bound the Commission’s decisions in the Generic UNE matter.

¥ philadelphia Electric Co. v. PUC, 61 Pa. Commw. 325, 334,433 A.2d 620, 625 (1981}, See also
O'Toole v. Bell Telephone Co. of PA, Inc., 77 Pa. PUC 98, 104 (1992); Suprick v. Commonmwealth
Telephone Co., No. C-00903161, 1995 Pa PUC LEXIS 15 {Opinion and Order entered January 25,
2995 '

© - Suprick, 1995 Pa PUC LEXIS at * 7 (quoting Commission v. Sunnen, 333 US 591 (1948)).
B Allen v. McCurry, 449 U.S. 90, 94 (1980); Balent v City of Wilkes-Barre, 542 PA 555, 564, 669 A.2d
309, 313 (1995),

* - Philadelphia Fraternal Order of Correctional Officers v. Rendell, 701 A24d 600, 607 (Pa. Commw,
. 1997}. ; , '
B Allen v. McCurry, 449 U.S. at 90, Balent v City of Wilkes-Barre, 542 PA at 563
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i The Causes of Action are the Same in Both Proceedings

The subject matter and ultimate issues are the same in both proceedings. As the
pfesiding officer noted in the Order deﬁying Verizon's Motion to Disiniss, the purpose of
~ the Genéric UNE proceeding was to determine whether thé proposed raies, including the
rates af issue, were fair and reasonable as formulated ** The PCC purports to chailengc
the application of the rates to resellers rather than the rates memselvés, but this
distinction is illuéory‘ The calculation of the rates and their subsequent approval was
dependent on the assumption that the rates would apply to resellers. As the presiding
officer stated. “in the Generic UNE proceeding, the Access to OSS and DUF charges
clearly were calculated on the basis of and intended to be charged to resold lines.*
Because the rates are formulated to recover Verizon’s undisputed costs to provide the
0SS and DUF services, they would have to be formulated differcntly if any catego‘ry of
users were eliminated. In approving the rates as formulated, the Commission necessarily
heid both that it is appropriate to recover these costs from resellers, and that the proposed
rates are an acceptable method of recovering them. These holdings dispose of the PCC'’s
claims that resellers should not have to pay these rates or that the costs should have been
built into the wholesale discount The fact that the PCC companies did not raise 1he’
specific arguments that they make here is irrelevant because res judicata does not require
that the issues liti gated be identical as long as the issues could have been raised in the
first proceeding.

The PCC argues thatt’the Commission’s’ holdings in the Generic UNE matter do

not address the PCC’s ¢laim that the rates were improperly tariffed. That is incorrect, as

' Order Deaying Motion to Dismiss, Apnil 5, 2006, at 5.
% 1d atd,




® ®
_Coniniission’s Final Order explicitly directed Veriiori to file the applicable rates in
“Tariff 216.%% Verizon made initial and revised compliance filings showing that these rates
would appear in Tariff 216, The PCC commented on the initial compliance filing, but
d}id not argue that the Access to OSS and DUF rates should be tariffed elsewhere. The
placement of the rates in Tariff 216 was ultimately approvéd by the Commission in its
Final Compliance Order entered July 16, 2004, Just before these tariffs became
effective, the PCC, including LS‘I, filed a Complaint and Ré;;uest for Rejection or
Suspension of Verizon’s Tariff Supplement on September 27, 2004. In that complaint,
the PCC demanded that the Commission “require that Verizon’s ’Auguét 2 compliance
tariff become effective as j)lanncd on October 1, 2004,”37 The August 2 compliance
tariff, which did become effective as planned on October 1, 2004, incl‘qded the placement
of these rates in Tariff 216 Therefore the Commission’s holdings do address and resolve
the PCC’s claim, and the PCC had every opportunity to raise the issues it raises here in
»the Generic UNE proceeding,.

‘Thc PCC a’lsé has é.rgued that res judicata does not bar thé entire Complaint
because Verizon’s application of the Access to VOSS rate on a per-line }rath;er than per-
loop bésxs is not addressed by the Commission’s holdings in the Generfc UNE inatte;.
‘As discussed in detail in Section 2 below, that is incorrect. ALJ Schnieri"e Approved‘
Verizon’s proposal to “apply a recurring ‘Access to OSS’ charge of 0.83 or (l).‘78 per

_ month per line to all UNE loops, UNE platforms and resale loops.”?* As the rates were

*  Generic UNE, Final Order, ordering para. 4.
' PCCy Verizon Pennsylvama Inc., Docket No. R*OOOOI&ESBCODGI PCC’s Compiamt and Request

for Rejection or Suspenswn of Tanff bupplement filed September 27, 2004.
% Generic UNE, Recommended Decision, May 3, 2002, at 62. ;
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formulated to spread the costs across resale lines, not loops,” the Commission’s approval
of the rates as formulated necessarily precludes the PCC’s claim here. In any event, even

if res judicata did not bar the PCC’s minor claim regarding whether Access to OSS

- should be billed per-line or per-loop on certain lines, it is undeniable that res judicata still

bars the PCC’s larger challenges to the application of the Access to OSS and DUF rates

to resellers and the tariffing of those rates.

For all of these reasons, it is clear that the subject matter of both actions is the
same for purposes of res judicata.

if. The Partics are the Same in Both Proceedings

The required identity of parties is also present here. The PCC is the party of

record 1n this matter. 1t is undisputed that the PCC, comprised of all three of the

plaintiffs here, filed comments to Verizon's compliance filing in the Generic UNE

proccéding on February 25, 2004, which were considered by the Commissiod Itisalso -
undisputed that FSN and ATX scpa‘rafely filed pleadings and were parties to the ‘Gene‘n"c
UNE proceeding, and that each of them filed multiple sets of comments and reply
comments on the proposed rates. |
5 Given the above facts, there can be no question that ATX and FSN are bound by

the doctrine of res judicata, regardless of whether or not LSI is so baund, and their claims
should be dismissed.

’I’hc PCC is also incorrect in arguing that LSI cannot be bound by the outcome of
he Generic UNE j)rocccd'ing because its motion to intervene was denied by the
Commission on July 16, 2004. Res judicata applies not only to actual parties but also

those in privity with them. Privity for purposes of res judicata does not mean contractual

# Generic UNE, VZ St. 1.0 filed 12/7/01 a1 129-30.
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privity, but rather an identity of legal interests in the outcome of the proceedings:

“Privity connotes those so connected in law with a party to the judgment as to have such

an identity of interest that the party to the judgment represented the same legal right*°

~ In denying the motion, the Commission specifically held that “we find that the interests

which [LS1] would assert are adequately repreéented by existing participants.™ Existing
participants included FSN, ATX and the PCC, which exphicitly included all thrée partiés‘
The Commission’s finding that LS1’s legal interests were represented by existing |
participants establishes the required privity for purposes of res judicata. The
Commission considered and"ruled on LSI’s arguments, as presented by the other
members of the PCC, including a challenge to the DUF rate on diff’erent grounds. Thé
Commission élearly intended that its holdings in Generic UNE would be binding on LSI
notwithstanding its denial of LSI's motion to intervene.

Lk There is no question that the PCC and its mcmbér companies kha’d every
opportunity to challenge the Access to OSS ahd DUF rates as they apply to resellers in
the Generic UNE procecding They chose not to, and res judicata therefcre bars the
instant Complaint.

b. Collateral Estoppel Bars Relitigation of the Issues Raised in the
‘Complaint

Because res judicata bars the complaint in its entirety, it is unnecessary to apply
the doctrine of collateral estoppel. However, Verizon notes that the doctrine of collateral
estoppel would also apply to prevent the PCC from relitigaiing the issues of whether the

applicable rates were properly applied to resellers, whether they apply on a per-line basis,

- Jordon v_the United Telephone Company of Pennsylvania, Docket No. C- 0b946430 1995 Pa. PUC

Lexis 158 (December 22, 1995); See ulso Day v Volkswagenwerk Aktiengusellschaft, 318 Pe. Qupf:r
225,464 A.2d 1313, 1317-18.

' Generic UNE, Final Compliance Order, July 16, 2004 at 7.
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® ®
and whether it was appropriate to recover Access to OSS and DUF costs through tariffed
rates as opposed to an offset to the wholesale discount. For the reasons discussed above,
all of those issues were necessarily decided by the Commission when it approved the
rates.
| CQlIatem] estoppel is “a doctrine which prevents re-litigation of an ssue in a later
action, despite the fact 'thaf it is based on a cause of aétion different from the one
previously litigated, The identical issﬁe must have been necessary to final jud gment on
the merits, and the party against whom the plea 1s asserted must have been a part}?, orin
privity with a party, to the prior action and must have had a full and fair opportunity to
litigate the 1ssue in question.” The PCC argues that the application of these rates to
rescllers was not cssehtial to the Commission’s decision to app‘rcve them, but that is
incorrect. The Commission held that Verizon is entitled to recover all of its costs for
Access to OSS and DUFsewiceaz.33 It would be impossible to achieve the stated purpose
of cost reéovcry un]éss the approved rates are paid by resellers as well as CLECs. For the
~same reason, the application of these rates on a per line basis also was essential to the
Commisston’s decision. With reSpect to the argument that Access to OSS costs should
be or were being recovered through th,e whoiesale discount, that precise argument was
made by AT&T and Worldeom and was necessarily rejected by the Commission when it
approved the rates®* The fact that a party other than the PCC raised this argument in the

Generic UNE proceeding is irrelevant, as collateral estoppel only requires that the issue

2 Balentv. City of Wilkes-Barre, 542 Pa. 555, 564, 669 A.2d 309, 313, citing Allen v. McCurry, 449
1.5. 90, 94-95.

3. Genersc UNE, Recommended Decision, May 3, 2002 at 62.
M Generic UNE, AT&TIWCom Main Brief at 169-70.
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was necessary to the judgment and that the party in question had a full and fair
opportunity to litigate it. Those requirements are met here, and the PCC therefore is

foreclosed from re-litigating these issues,

C. The Holdings in the Generic UNE Matter are Comm;ssmn Precedent
and Resolve the Claxms Made Here

Even if the abovc doctrines did not apply, which they do, the claims made by the
PCC must still be dismissed because the Commission’s holdings in the Generic {,TNE
matter constitute Commission precedent on the legal issues raised in the Complaint and
dictate that summary judgment must Be granted. Administrative agencies such as the
Commxssim have the obligation to render consistent opinions and should either follox&,
distinguish or overrule their own precedents® As disi:ussed above, after a fokur-year‘
proceeding in which multiple patties éha]lenged these rates on a host of gr‘oundé, the
Commission found that these r,atesy were reasonable and justified as formulated. In
o ﬁarticular, the Commission held that Verizon’s costs to provide Access to OSS and DUF
-~ services should be borne entirely by the cost-causers and not by Verizon or by retail end-
users, and that those costs were properly docmmmcd and properly recovered through the
rates at issue. Other parties to the Generic UNE proceeding challenged the
- Commission’s approval of these rates in a case filed the United States District Court fof
the Eastern District of Pennsylvania, which granted the PUC’s motion for summary

judgment, upholding the rates as approved. The federal court also held that Verizon

¥ N.L.RB. v Rhone-Poulenc, Inc 789 F.2d 188, 193 (3d Cir, 1988); Lehigh Valley Farmers v Block,
640 °F. Supp. 1497, 1517 (E.DD. Pa.), aff*d, 829 F.2d 409 (3d Cyt, 1986), Standard Fire Ins. Co. v,
Insurance Departinent, 148 Pa. Commw. 350, 356, 611 A.2d 355, 359 (1942)
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should not have to bear any of the costs to provide Access to OSS and DUF services, and
that the costs were reasonable and properly documented.*®

The result sought by the PCC is directly contrary tothese holdings, and
accordingly would \)ielate 06 Pa. C.S. § 316, which provides that:

- Whenever the commission shall make any rule, regulation, finding,

determination or order, the same shall be prima facic evidence of the facts

found and shall remain conclusive upon all parties aff@cted thereby, nnless

set aside, annul led or modified on judicial review. :
“This section of 'the Public Utility Code precludes a collateral attack upoﬁ a Commission

order that has niot been reversed upon appeal.”??

The instant Complaint is just such a
~collateral attack and is thercfcrc precluded.

1f the presiding officer were to ﬁn&' that resellers are exempt from paying these
rates, Verizon would be forced to bear the resellers’ share of the costs to provide these
services. The Commission and the federal coﬁrt both have expressly held that such a’
result is unfair and inappropriate and thosé precedents are controlling here. F urther, the
legal issues raised in the Com piaint are necessarily resolved by the Commission’s
holdings - discussed in more detail below -~ that these ratés should apply to resellers,
that the Access to OSS rate should \apply ‘dﬁ. a per-line basis and that the rates shotﬂd
appear in Tariff 216, As these issues have atreédy been resolved by the Commission,

application of precedent dictates that summary judgment be granted.

5. Ver:zan Pennsvlmma Ine. v, Pennsyivania Public Uttl:ry Commzscwn 380 F. Supp. 2d 627,

654-58 (E.D. Pa. 2005).

T Suprick, 1995 Pa PUC LEXIS at * 7.
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2. The Rates are Properly Tariffed as to Resellers

The PCC’s argument that the Access to OSS and DUF charges are noi properly
tariffed is meritiess. The PCC attempts to charac’terize the tziriffs narrowly, asserting that
Tariff 216 is the “UNE Tariff” and that rates applicable to rescllers must appear in Tariff
1, the “Retail Tariff", but nothing in the language of either tariff supports that
interpretation. As the presiding officer concisely stated:

These charges were accepted by the Commission and included in Verizon’s
tanfl, The fact that they are contained in Tariff 216, rather than Tariff 1, is
irrelevant, in light of the language contained in Tariff 1, that “[t]o the extent that
services are available for resale subject to terms and conditions set out in other
provisions of this Tariff or other Telephone Company TarifTs, those terms and
conditions remain applicable except to the extent they contlict with the
lanpuage of this Section.” Tarff 1, Section 8.1(A)(1}, First Revised Sheet 4A.
There is additional language that, *[t]he regulations contained in this Section are

- intended to supplement the regulations contained in other sections of this or
other Telephone Company tariffs to the extent such other regulations do not
conflict with the regulations contained herein.” 1d. at (A)(2). Further, there is
no language in tariff 216 stating that it applies only to UNE purchasers, not to
resellers. In fact, it states that “[t]hus tariff applies to services provided by

- [Verizon] to Other Telephone Companies that have been authorized by the
Pennsylvania Public Utility Commission to provide local exchange service in
Pennsylvania,” which, as pointed out by Verizon, can include resellers as well

- as CLECSs that lease UNEs. Tariff 216, Sec. 1(A), Third Revised Sheet 1.

Further, the Commussion expressly approved the placement of these rates in Tariff 216 with
full knowlcdgc that the tariff would apply to resellers as well as CLECS. Tariff 216 is an
appropriate place to publish these rates as they represent charges for services that are only
available to other telephone companies and are not available to end users on a retail bass.
The PCC suggests that Verizon should have filed the challenged rates in two
different tariffs - in Tariff 216 for UNE purchasers and again in Tariff 1 for resellers.
Such cmss—refcrencing was neither ordered by the Commission nor required by the tariffs

themselves. The PCC's reliance on language in the Commission’s Final Order stating
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that Verizon should implement revision§ to Tanff“ 216 “and any related tariffs or tariff
amendments™ is misplaced given that the Commuission subsequénﬂy approved Verizon's
compliance filing showing that these rates would appear only in Tariff 216. 1t is apparent
that the Commission found this course of action to comply with its Order.

P‘inaﬂy? the PCC’s sqggestion that the placement of these rates in Tanff 216
provided “no clear notice” to the PCC or its member companies that the Access to 0SS
and DUF charges would apply to fe’sold lines (Complaint 4 19) is completely refuted by
the public record of the Generic UNE matter, in which it was abundantly apparent that
these rates wouki apply to resellers. |

Accordingly, summary judgment must be granted on the PCC’s claim that these
rates are “untanffed” as applied to resellers.

3. The Access to OSS Rate Applies on‘a Per-Line, not Per-Loop Basis

The PCC asserts that the Access to OSS rate was approved “to be applied on a
per~IQop basis” rather ‘than a per-line basis. This contention relates to a minor diSpute
over whether Verizon is properly applying the Access to OSS charge to certain lines.
According to th’e PCC, even if the Access to OSS rate is properly tariffed and properly
applied to resellers, certain types of resold lines should not pay ﬁie rate because of the
way Verizon ’is technically provisioning the scrvicé on those lines.™ The PCC claims
that Verizon has misappliecl the tariff by charging for each telephone line when multiplé
lines are served by the same Joop: “the charge has bécn app’iiéd to remote call forw‘ard’
numbers as well as every direct inward dial line on a phma:y rate interface despite the

fact that all the traffic for those lines is carried over the same loop.” (Complaint ¥ 25).

% This claim has nothing to do with the application of the DUF rate.
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The PCC is incorrect that the rate was approved on a per loop basis for resellers.
In fact, as discussed above, ALJ Schnierle approved Verizon's proposal to “apply a
recurring “Access to OSS’ charge of 0.83 or 0.78 per month per line to all UNE loops,

UNE platforms and resale loops.™®

This 1s reflected in the Commission’s Finél
Comphanece Order and in the approved taniff, both of which state that each Access to
0SS rate applies “per line, per month.”™ The application of these rates on a per line
basis is consistent with the supporting cost studies, which calculated the rates based on
the projected number of “resold lines”, regardiess of how those lines were provisioned.
As stated in Verizon's testimony during the Generic UNE proceeding: “Ve;;:mn
proposes to recover these initial development costs over a IO—year period through a
monthly recurring charge for resellers and UNE purchasers based on their share of the
forecasted number of UNE loops, platform/combinations and resold lines in scr\{ice."‘”

The PCC cannot point to any language that states that the rates apply oh a “per
loop™ basts. In support of its position, 1t cites the Tentative Order, which states that
“Verizon proposed a recurring Operations Support Systems (OSS) acceés charge on all
UNE Iobps, UNE-P and resale loops, to recover expenses associate with the initial
development x1e¢essary to provide access to operation support systems and ongoing
maintenance of provisioning OSS.**2 While this shorthand characterization of Verizon®s
~ proposal does not épecify that the charges apply on a per line basis, it 1s clear that the

Commission was describing Verizon®s proposal, not making any changes to it. In fact,

¥ Recommended Decision at 62,

% Final Compliance Order, ordenng paragraph 1 and attached schedule of rates; Pa. PUC No. 216,
Section 3, 3" revised sheet 14,
‘" Genertc UNE, VZ St. 1.0 filed 12/7/01 at 135

¥ Generic UNE, Tentative Order at 169,
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the Tentative Order adopted the ALJ’s recommendation unchanged. Asthe ALJ
speciﬁéd that the charges would apply on a per-line basis as proposed by Verizoﬁ, the
- PCC cannot rely on the 1anguage of the Tentative Order to reach a different result.
Ultimately the Commussion approved Vcriion’s proposed tarfl amendments, which
specified that the rates applied on a per line, per month basis.

Of course, once the tariff becam’e eff ecﬁve, Verizon was obligated to charge the
rates ona pcr lmc, per month basis as specified in the tariff. 66 Pa. C.S. sechon 1303
(adherence to tariffs). Once set, “tariffed rates are bm&mg on both the customer and the
utility.”™® Therefore, summary judgment should be granted on the PCC’s claim that
Verizon is impropérly charging the OSS rate on a per-line basis.

4. The Telecommunications Act Does Not Require that all Charges to
Rescllers Be Reflected in the Wholesale Discount

The Telecommunications Act of 1996 requires ILECs to “offer for resale at
wholesale rates any telecommunications serviee™ that the {incumbent] carrier provides at
retail ttrr subscribers who are not telccommunications carriers.” 47 U.S.C. section
- 251(Cc)(E)A). ‘I’hc whélcsale rates for such services are determined based on retail rates
charged to subscribers, excluding “the portion thereof attributable to any marketing,
billing, collection and other costs that will be avoided by the local exchaﬁge carrier.” 47
U.S.C. section’i?SZ(d)(?:). It 15 undisputed that Access to 0SS and DUF are not being re-

sold to end user customers and therefore the associated costs are not included in the retail

“ thladelpixxa Suburban Water Co: v. Pennsylvania Public Utility Cammzssmn, 808 A.2d 1044
{Pa, Commw. Z002).
#  “Telecommunications Service” 1s defined as “offering of telecommunications for a fee directly
to the public or to such classes of users as to be effectively available directly to the public regardless
of the facilities used. 47 U.S.C. section 153(46). “Telecommunications™ 15 defined as *‘transmission
- between or among points specified by the user, of information of the user’s choosing, without change
in the form or content of the information as sent or recexved
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rates.** Nc:itfxc'r will these costs be avoided by ILECs in providing service on a wholesale
basis. Therefore, these charges fall outside the Act™s deﬁni{ion of wholesale rates.

The PCC argues that the Act requires Verizon to recover any additional costs that
it may incur as a result of providing service on a wholesale basis through offsets to the
avoided costs specified in section 252(d)(3). The Act says no such thing, however. The
Act does not contemplate that the wholesale price of re-sold services will be the only cost
of doing business for resgl]ers, as the PCC seems to suggest, and the question of how
‘ILECS may recover the costs they incur in providing services directly to wholesa}e
customers is 1ot addreésed in this section. Accordingly, it is perfectly consistent with the
- Act to recover these costs that are not a part of retail rates through tanffed rateé applied to
resellers as opposed to the offset mechaxﬁsm suggested by the PCC.* With respect to
DUF costs in particular, it would be inappropriate to incorporate Vertzon’s costs into the
wholesale discount because DUF is an optional service that some resellers do not elect to
purchase and should not have to pay fmr.‘ |

At least two federal courts have held that it is appropniate for resellers to pay
sepérate, charges for OSS services. In Bell Atlantic Delaware v. Mc’fMahan, 80 F. Supp.

2d 218 (D. Del. 2000), the United States District Court for the District of Delaware

. See Generic UNE, VZ St 1.0 filed 12/7/01 at 128 (0SS costs to be recovered from CLECs and
resellers represent only those costs incurred 1o develop and moddy systems to facilitate access o
Verizon’s QS8 by ather carriers). :

e Nothing 1 the Act precludes Verizon from separately charging resellers for serviees that are not
“telecommunications services”. For example, in MCI Tefecom. Corp v, Bell Atlantic-PA, Inc., 371
F3d 491, 519-20 (3d Cir. 2001), cert- dented, 123 S.Ct. 340 (2002), the Unsted States Count of

*Appeals for the Third Circuit held that directory publishing service is not “telecommunications
services™ and that therefore rescllers would be required to pay retail rates for this service, 271 F.3d
at 520 Simuarly, the United States District Court for the District of Colorado held that resellers could
be charged retail rates for enbanced services such as voicemail and mside wire mmmcnancc U8 West
Communicanons Inc, v. Hix, 183 F. Supp. 2d 1249, 1254 {2000).
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addressed the precise issue raised here, reviewing the Delaware Commission’s approval
of a separate charge to resellers for access to OSS service. The court held that section
252(d) of the Telecommunications Act does not preciude ILECs from imposing a

separate charge on resellers for access to OSS:

Section 252(dj(3)’s language. . . makes clear that the starting point for the wholesale rate
‘calculation is the retail rate for the service in question. The Hearing examiners concluded
“that the OSS access charge compensates Bell for costs associated with updating its OSS

interfaces to permit new entrant access. Assuming the accuracy of this conclusion, these

access costs are not included in Bell’s retail rate for OSS services because Bell’s retail
customers do not “access™ its OSS. As such, there is no allowance for such costs in

Bell’s retail rates and, consequently, none also in the discounted wholesale rate, Nothing

on the face of the Act prohibits imposing an additional charge to compensate Bell for
providing OSS access to its competitors.

Although the court ultimately remanded the case to the Commission to develop factual
support for the proposed Access to OSS chargés, it clearly held that such ‘cv:harges are
appmpﬁatc if properly documented and supported, as they are in this case.

In Southwestern Bell Tel. Co. v. Public Utility Commission of Texas, 2003 US.
Dist LEXIS 26410 (July 9, 2003) the United States District Court for the Western District
of Texas addressed the issue of whether OSS costs should be treated differently for UNE-
based CLECs and resellers. Rejecting the argument that such costs should be recovered
from resellers through a wholesale rate as opposed to a UNE rate, the court stated:
“paragraph 17 [of the FCC’SV Local Competition Order] does not suggest that OSSs are
classified as either UNE's or resale services, depending on the use. Rathef,‘ paragraph 17
indicates that a UNE used to provide OSS may be utilizedi to provide UNE-based or
resale service.” Id. at 23, emphasis in original. The court therefore held that re#e‘ilers

should pay the same rates as UNE-hased CLECs for OSS services.




As these holdings demonstrate, assessing a cost-based charge for access to OSS
that ap’pliés equally to UNE-hased CLECs and reseilers is consistent with the
Telecommunications Act and perfectly appropnate. Thus, there is no basis for the PCC
to argue that this Commission was somehow limited by the Telecommunications Actto
recover these costs only through the wholesale discount. The Commission’s order
rcqﬁiring, these costs to be recovered through a separate charge fo resellers was a
perfectly valid exercise off thé Commission’s ratemaking discrction’under the
Telecommunications Act.

There is also no basis for the PCC to argue that “OSS related costé”’ are somehow
already being recovered from resellers through the wholesale discount. Rather, what the
PCC reai}'y seeks to achieve through this argument is a result that wéuld leave Verizon
with no means to reécver these costs at all. First, this Commission already considered
and rejected the claim that these costs were included in the wholesale discount’” 1In fact,
the wholesale discounts in effect during the time that the record in the Generie UNE case
was assembled were invalidated by the federal courts on the groﬁnd that they did not
allcxw, Veri?zon to récover from resellers the full costs it was entitled to recover® The
~current wholesale discounts resulted from a settlement with the PCC itself, agreed to and

approved at a time when both the PCC and the Commission had full knowledge that the

T Generic UNE, AT&TIWCom Main Bricfat 169-70 (AT&T and Worldcom argued that “Verizon's
access to OSS cost study™ reflects costs that “*Verizon has also proposed to recover in | its charges
- to resellers of wholesale services. ™). “It 1s well-settled that the Commission is not required to
consider expressly or at length each contention or argument raised by the parties,” and any argument
or 1ssue that 15 not specaifically addressed 15 deemed to have been duly considered and denied. PUC v
Superior Water Co., R-00994672, 2000 Pa PUC LEXIS 14 (Opinion and Order entered March 3,
20003 (citing Consolidaied Rail Corp, v PUC, 625 A.2d 741 {Pa. Commw. 1993)).

& MCI Telecom Corp v Bell Atlantic-PA4, Inc., 271 F3d at 519-20,
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Commission had already approved the recovery of Access to OSS and DUF costs from

resellers through a separate charge.*®

Accordingly, the PCC’s claim that Verizon and the Commission were limited to

recovering these costs only through the wholesale discount is baseless and must be

rejected.

PROPOSED CONCLUSIONS OF LAW"

1.

o

‘The Complaint is barred as a matter of law by the doctrine of res judicata

because the claims made in the Complaint were resolved by the Commission’s
holdings in the Generic UNE matter, to which the PCC member companies
were parties or privies

The doctrine of collateral estoppel precludes the PCC from re-litigating the
issues of whether the Access to OSS and DUF rates apply to resellers, whether
they apply on a per-line basis, and whether it was appropriate to recover
Access to OSS and DUF costs through tariffed rates as opposed to an offset to
the wholesale discount. These tssues were necessarily resolved by the
Commission’s holdings in the Generic UNE matter, to which the PCC
member companies were parties or privies.

The Complaint is barred as a matter of law by 66 Pa. C.S. § 316, because the
issues raised in the Complaint were resolved by the Commission’s holdings in

- the Generic UNE matter, which constitutes Commission precedent on these

issues.

The Access to OSS and DUF rates were duly and lawfully tariffed in Tanff
216. : :

The Access of OSS rate applies on a per-line basis to each resold line as
approved by the Commission and set forth in Tariff 216, and not on a per-loop
basis. :

49

The Genene UNE case and the resale case were proceeding simultaneously before this Commission. The

Settlement Stpulavon in the resale case was dated October 20, 2004. By that e the Cominussion had
sssued itg Tertative Order (November 4, 2002) and 1 Final Order (December 11, 2003) m the Generic
UNE case, and Verizon's tariffed compliance rates had gone into effect {October 1, 2004). Throughout
the Generic UNE proceedings it was clear to the Commussion and the parties that these rates would apply
to resold lines. ‘The PCC and i%s member companies therefore knew or should have known that (hese rates
would apply to resold lines when they entered mito the Seitlement Stipulation in the resale case.

50

The parties have agreed that there are no disputed issues of matertal fact; bence no proposed findings

of fact are necessary.
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3 .

6. The Telecommunications Act of 1996 does not require Verizon to account for

Access to OSS and DUF costs through the wholesale discount as opposed to a
tariffed charge. ,
7. Summary judgment in favor of Verizon and against the PCC is warranted

under 52 Pa. Code section 5.102{b)(c) because there are no disputed issues of
material fact and judgment may be granted as a matter of law on all of the
claims raised in the Complaint,

PROPOSED ORDERING PARAGRAPH

_Pursuant to 52 Pa. Code § 5.102 it is hereby ORDERED that Summary Judgment
is GRANTED in favor of Verizon Pennsylvania Inc. and against the Pennsylvania
Carriers® Coalition. The Complaint is hereby DISMISSED WITH PREJUDICE.

CONCLUSION

For the reasons set forth above, Verizon respectiully requests that its motion for
summary judgment be granted and that the PCC’s Complaint be dismissed with
prejudice.

Respectfully submitted,

Date: July 17, 2006 NN

: SyZan D.Paiva™sJ
P& Attorfey ID # 53853
Cynthia L. Randall
PA Attomey 1D # 71528
Verizon
1717 Arch Street, 10® Floor
Philadelphia, PA 19103
(215) 466-7146

Attomeys for Venizon Pennsylvania
Inc.
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APPENDIX: PORTIONS OF FILINGS CITED IN VERIZON PENNSYLVANIA

INC.’S MEMORANDUM OF LAW IN SUPPORT OF ITS MOTION FOR
SUMMARY JUDGMENT

Generic Investigation of Verizon Pennsylvania Inc.’s

Unbundled Network Element Rates, Docket No. R-00016683
AT&T/WCOM Statement 8.0 Panel Rebuttal Testimony on Recurring Costs
Filed by AT&T Communications of Pennsylvama, Inc. and MCI World(?om
Network Services, Inc, January 11, 2002

P. 173-174 with Attachment 36 (Cited in foomote 5)

Generic Investigation of Verizon Pennsylvania Inc.’s

Unbundled Network Element Rates, Docket No. R-00016683

Verizon Pennsylvania Inc. Statement No. 1 Direct Panel Testimony on Recurring Costs
Filed by Verizon Pennsylvania Inc. December 7, 2001 o

Pgs. 128-36; 170-71 (Cited in feotnotes 7, 8, 9, 13, 41 and 45}

Generic Investigation of Verizon Pennsylvania Inc’s =~

Unbundled Network Element Rates, Docket No, R-00016683

The Pennsylvania Carriers” Coalition’s Comments to Verizon’s Compliance Filing, -
Filed by the Pennsyivama Cartiers’ Coalition February 25, 2004 (Cited ixt footnote 17)

Generic Inveshganon of Verizon Pennsylvania Inc.’s

Unbundled Network Element Rates, Docket No. R-00016683

Full Service Network’s Comments to Verizon's Compliance Filing
Filed by Full Service Network February 25, 2004 (Cited in foomote 17)

Pennsylvania Carriers’ Coalition v. Verizon Pennsylvania Inc.

Docket No. R-00016683 C0001

Pennsylvania Carriers” Coalition Complaint and Request for Rejection

or Suspension of Tardff Supplement

Filed by Pennsylvania Carriers' Coalition September 27, 2004 (Cited in footnote 27)

Generic Investigation of Verizon Pennsylvania Inc.’s

Unbundled Network Element Rates, Docket No. R-0001 6683
Joint Instial Post-Hearing Brief of AT&T Conumunications of Pennsylv dma Inc.
and MCI WorldCom Network Services, Inc. March §, 2002

 Pages 169-70 (Cited in footnote 47)
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HMarrisburg, FA 17105-3265

Rei Pennsylvama Carriers' Coalition v. Verizon Pennsylvania,

Ine; Docket No. C-20065798
Pear Secretary McNulty:
Enclosed are the original and 15 copies of the Pennsylvania Carriers' Coalitien’s Motion
for Partial Summary judgment and Memorandum in Suppoct Thereof in the above-referenced

matter. A copy has been served on the parties of record as indicated by the attached Certificate
of Service  Hf you have any questions regarding this fiting, please contact me.
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CERTIFICATE OF SERVICE

I hereby certify that I have this day served a true copy of the foregoing Motion for Partial

Surimary Judgment and Memorandum in Support Thereof of the Pennsylvania Carriers'

Coahtion upon the participants listed below in accordance with the requirements of 52 Pa, Code

Section 1.54 (relating to scrvice by a participant).

VIA EMAIL AND FIRST C1.ASS MAIL

Homn, Marlane Chestnut
Administrative Law Judge

1302 Philadelphia State Oftice Bldg.

1400 West Spring Garden Strect
Philadelphia, PA 19130
email: machestnut@state. pa.us

Suzan D. Paiva

Assistant General Counsel
Verizon

1717 Arch St., 1OW

Philadelphia, PA 19103

email: suzan.d.paiva@verizon.com

Date: July 17, 2006
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BEFORE THE \:
PENNSYLVANIA PUBLIC UTILITY COMM
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Pennsylvania Carriers” Coalition

Complainant
- . | : Docket No. C-20065798 |
Verizon Pennsylvania, Inc, : , R - C E E V E D
Respondent :

JUL 17 2006

TN B A BT A T v nenen PAPUBLIC UTILITY GOMMISSION
MOTION FOR PARTIAL SUMMARY JUDGMENT EEGHETARYS BUREAU

AND MEMORANDUM IN SUPPORT THEREOF
OF THE PENNSYLVANIA CARRIERS® COALITION

. INTRODUCTION AND SUMMARY

" The Pennsylvania Carriers’ Coalition (“PCC™),! by and through its counsel, respectfully
~ submits this Motion for Partial Summary Judgmeni as 1o liability on the claims set fcmh inits
Complaiﬁt: (1) Verizon Pennsylvania Inc. has improperly tariffed ~ and essentially not larif fed ~
s i:ha’rges for access 10 operation support systems ("OSS”) and the Daily Usage File (“DUF") as

applicd to Resale lines; (2) Verizon has misapplied its OSS charge on high capacity lines and in

certam service arrangements; and (3) Verizon should be precluded from tariffing its OSS and
DUF charges as applied to Resale because such application wouid be inconsistent with the

- manner for seiting wholesale rates for the resale of telecommunications service under the
Telecommunications Act 6f 1996 and the P‘enhsylvania Public Utlity Commission’s (“PUC" or
“memiésion") Orders. The parties agree that no genuine issues of material fact exist in regard
to thcée claims, and, for the reasons éxplained in this Memorandum in Support, the PCC is

entitled to judgment as a matter of law.

The PCC is conipn’md of Full Service Computing Corp. t/a Full Service Network
{"ESN"), ATX Licensing, Inc. ("ATX"), and Line Systems, Inc. ("LSI").

DOCUMENT OO ETER
li"ARiQ?QM,I«‘FLWZZ&ﬂS?}ﬁ FOLDER Q -{ s ED
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The Public Utility Code sets forth two well-established and straight forward rules

regarding the tariffing of a utility’s rates: '(l ) the tari{fs must show all rates established and
collected by the utility; and (2) a utility may only demand or receive the rates identified in its
!arx‘f‘fs‘specifica}ly for a particular service. 66 Pa. C.S. §§ 1302-1303. In applying these rules,
the Commission has enunciated fundamental precepts that give life to the text of fhc rulés. First,
‘2 utility has a duty to its customers ’m provide accurate information regarding its rates and
tari,l”fs'.{2 Second, ambi guities in tariffs are to be construed against the utility, as the drafter, and in
favor of customers.” Finally, in ordér for the notice purposes of Section 1302 of the Code to be
given eflfect, the ’disc!osurc of r:{tes in tariffs must be nﬁeaningful.“

In regard to the application of the OSS andDUF charges to Resale, Verizon has violated
all of these ruieskand preéepts‘ Verizon tariffed these charges in its Tariff 216, which by is
(erms contains rates applicable 1o Unbundled Services, or UNEs,® - and therefore, not Resale
service, The Tariff 216 language imposing the charges makes no mention whatsoever of their
application to Resale. Further, the tariff including wholesale rates for Resale, Tariff 1, does not
identify the OSS and DUF charges as applicable to the service. As such, Vcn'zok'n has failed to

show in its tariffs all of the rates applicable to Resale, it has breached its duty of accuracy to ils

z Galluher v. PPL Electric Utilities, Docket No. F~-01075037, Initial Decision {Jan. 8,

- 2003) (citing AT&T Communications of Pennsylvania, Inc. v. Pa. P.U.C., 568 A.2d 1362,
1363-64 (Pa. Cmwith. 1990); 2003 Pa, PUC LEXIS 9, *16; Gallaher, Docket No. F-
01075037, Final Order (March 12, 2003) (permitting Initial Decision to become final and
sustaining complaint).

! The Electric Materials Company v. North East Hear & Light Company, Docket No. C-
00913544, Opinion and Order (June 16, 1994); 1994 Pa. PUC LEXIS 12, **16-17.

4 Fontana v. West Penn Power Company, Docket No. C-20030721, Opinion and Order
{(October 28, 2004); 2004 Pa. PUC LEXIS 43, *5,

5

Verizon Tariff Pa. P.U.C. No. 216, Section 3, 6™ Revised Sheet 1.

b
4
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Resale éustomérs, and it hés charged rates for Resale that its tariffs do not show as applicable
thereto, |
In its defense, ngrizon, has pointed to vague and ambiguous language in its retail tariff,
Tarifft 1, about the potential applicability of rates from other tari{fs to its retail s<=:r\-'ic:¢=.’s.6
wacver, the Commission has held that such ambiguity must be constmed‘against the utility and
in favor of the cusinmen " Moreover, Verizon’s attempted reliance on its vague catch-all
provision palpably violates the Commission’s dictate that the disclosure of rates aﬁplicable toa
service must be meaningful.® |
The parties agree that there are no genuine issues of méterial fact relevant to this claim.
Verizon’s tari ff'é state what they state. Further, the Connﬁiééion’s Orders authorizing the
chargés, and directing Verizon to implemeht them in certém 1ariffs, speak for themselves. Given
this absence of a factual dispute, and the fact that Sections 1302 and 1303 of the Code, along
with the PUC’s interpretations thereof, entitle the PCC to judgment as a matter of law, the
- Administrative Law Judgé (“ALJ") should grant summary judgment as to Hability in the PCC’s
favor for Venzon’s failure to properly tari ffits OSS and DUF charges as applied to Resale.
The same is true as to the remaining claims in the PCC's Complaint. The parties have
‘ ‘Stipuiaie.d to facts showing tha@ Ve:izon. has applied its OSS charge to each internal extension
agsociated with Direct Inward Dialing services (“DIDs”) purchased by LSI and to each of the 23
voice channels supported by Primary Rate Interfaces (“PRI”) purchased by LSI. According to

Verizon’s taiiff] the OSS charge is 1o be applied on a per line basis. As DIDs are a feature, and

‘ Verizon Tariff Pa. P.U.C. No. I, Ist Revised Sheet 4A.
The Electric Muterials Company, 1994 Pa. PUC LEXIS 12, **16-17.
Y Fontana, 2004 Pa. PUC LEXIS 43, *5.
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not lines, Verizon’s imposition of a fee oh each internal extension was erroneous. Likewise,
with a PRI, the multiple channels are not lines, but rather are supported by a single local loop or
line, and as such Verizon's imposition of OSS charges on a per channe! basis was violative of its
tariff. Thus, as to both instanccs, the PCC is entitled to partial summary judgment as to liability,

| Finally, the issuc of whether Verizon should be precluded from pmpcrly tariffing its OSS
and}DUF charges as applied to Resale is also one as to which no genuine need for trial exists.
Federal law and the Commission’s decisions make clear that the application of the fees to Resale
kis inconsistent with the requfremcnis for setting Resale rates on an avoided cost basis. Under

those requircments, Verizon’s wholesale rates for Resale service must be determined by applying

a discount to Verizon's retail rates that is based on the costs Verizon actually avoids when its
servitcé are offered at wholesale instead of retail.” The current discount, approved by the
Conmmission approximately one month prior to Verizon’s imposition of the OSS and DUF
ullafges, establishes the kResale fate, Period. Add-on chafgcs are contrary to the required manner
for setting the Resale rate.

Ultimately, if allowed to continue its unauthorized and illega? practice of picking—and~
choosing items fmm Tariff 216 or other tariffs to bill its Resélé carrier competitors, Verizon will

have effectively raised its Resale rates to levels greater than what Verizon charges its own retail
‘end user customers. Indeed, under Verizon’s pick-and-choose approach, any charge ~ even loop
and port charges - could be applied to Resale. Given the substantial decrease in the discount

used to establish Resale rates (and subsequent increase in the Resale rate itself), approved by the

Commission in March 2005, the specter of wholesale Resale rates exceeding Verizon’s retuil

v 47 U.S.C. § 252(d)(3); Wholesale Rate for Resale of Telecommunications Provided by
Verizon Pennsylvania Inc. and Verizon North Inc., Docket No, R-00038516, Order (June
16, 2003); MCI Telecom. Corp. v. Bell Atlantic-PA, Inc., 271 F.3d 491, 519-20 (3d Cir.
2001), cert. dented, 123 S.Ct. 340 (2002).

HAR 67066111022 218130 -



rate is very real indeed. The intent behind the Telecommunications Act of 1996 and the PUC’s
decisions to establish local telephone competition, and the legal rules designed’v 1o foster that
competition, cannot tolerate Verizon's imposition of 2dd-on charges to the Resale rate.

In specific support of thié Motion, the PCC states as follows:

I. Pursuant to the Commission’s regulations, at 52 Pu. Code § 5.102(c), summuary
judgment is proper on a particular outstanding issué when there exists no genuine issue as to any
material fact and the movant is entitled to judgment a’s a matter of law.”® “A fact is matental (f it
might «ffect thé outcome of the case, and an issue if genuine if the evidence is sqch that a
reasonable factfinder could return a verdict in favor of the nonmovant.”!! The parties agree (and
Cevenif they‘did not it would be s0) that no such genuine issue exists as to any fact material to the
PCC’s three claims. As explained herein, based on the Public Utility Code, the Commission’s
decismhs, and the Telecomnmunications Act of 1996, the PCC 1s ertilled to judgment as a matter
of law us to liability on its ¢laim that Verizon improperly tariffed its OSS and DUF charges and
misapplied its OSS charge,'” and is entitled to judgment on its request for declaratory relief.”?

H.  STATEMENT OF FACTS |
| 2. By Orders dated December 19, 1996 and February 6, 1997, the Commmission first
established Verizon's wholesale rates for the resale of its telecommunications services.™ In

~ those Orders, the Commission adopted the conclusion that Verizon's wholesale rates for Resale

0 Seq, PJS. v. Pennsylvania State Ethucs Com'n, 723 A.2d 174, 176 (Pa. 1999).
& Leonard v. General Motors C‘o}‘p., 13 F.3d 674, 679 (3d Cir. 1993) (citing Anderson v.
Liberty Lodge, Inc., 477 11.8. 242, 248 (1 986)).

1 Complaint at §§ Ul and IV.

5 Complaintal § V.

W pa PUC . Bell Atlantic, Docket No. R-00963578.
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“must be determined on the basis of retail rates charged to subscribers for the
telecomumunications service requested, e;écluding; the portion thereof attributabiék to any
nmrket%tig. billing, collection, and other costs that will be avoided by the local exchange
carrier.™* Further, the PUC adopted the position, advocated by Verizon, that its O8S-related
costs should be treated as offsets to the identified avoided costs, as we’!i' as the conclusion that
such OSS-related costs were in fact recovered in the just énd reasonable wholesale discount rate
established for Verizon.' |

3. On or around August 31, 2001, an investigation into Verizon’s rates for UNEs
was initiated by the Commission.”” The purpose of that proceeding was 1o determine whether |

“the existing tariffed rates for [Verizon’s] unbundled network elements” continued to be just and
B ale ! ]

_reasonable. ** As part of that proceeding, Verizon proposed its OSS charge for all UNE loops
and UNE-P as a mechanism for recovering expenses associated with the initial development -
necessary to provide access Lo operation support systems and ongoing maintenarce of

provisioning 0SS.'” The proposed 0SS charge was also applicable to Resale loops.™

Xd., Recommended Deciston (November 20, 1996) (1996 Pa. PUC LEXIS 209, **67-68)
(citing 47 U.5.C. § 252(d)(3)); /d., Opinion and Order (December 19, 1996) at Ordering §
3 (adopting Recommended Decision). While the meaning of the phrase “will be
avoided” was a contested issue in that proceeding, the distinetion debated in that
proceeding 15 ummaterial to this matter.

1

1o Id., Recommended Decision (November 20, 1996) (1996 Pa. PUC LEXIS 209, *66); /d.,
Opinion and Order (December 19, 1996) at Ordering 4 3 (adopting Recommended
Decision). ,

H Generic Investigation Re Verizon Pennsylvamia, Ine.'s Unbundled Network Element

Rates ("Generic UNE proceeding "), Docket No. R-00016683, Order (August 31, 2001).

8 fd. at 1 (emphasis added).

19 Id., Tentative Order (November 4, 2002) at 169.

20 Id.

HAR 67066 1FL1D23.218730 -6 -



4. In that procceding,v Verizon also proposed multiple DUF charges.”! Through the
DUE, CLECs are provided with records of their customers® immLA’I‘ A Jocal and toll usage detail
for billing purposes. As to each call, Verizon’s proposal called for a charge to be applied for
recording the message and a separate charge to be applied for transmitting the record to the
CLECH |
5. In 1ts Final Opinion and Order, the Commission stated that it was, by its Order,
“establish{ing] final rates for UNK?" for Verizon*® The Commission discussed neither the OSS
nor the DUF charges, and instead adopted the findings and conclusions of its Tentative Order,**
which in turn adopted the recommendation of the Administrative Law Judge to approve the OSS
and DUF proposals.?
| 6. On Junuary 26, 2004, Verizon submitted its Compliance Filing, which proposed
changes to its Tariff 216. regarding UNEs, and Tariff 218, regarding collocation and
‘imerwmection service. Nothing in the Cofnp]iance Filing amended the Resale provisions of |
Verizon’s Tariff 1, or atherwise indicated that the proposed 0SS and DUF related tariff changes

implicated Resale service. The Commission did not accept the filing and issued a Compliance

T at 170471,

“* Id; Recommended Decision at 64-65,

Id., Final Opinion and Order (December 11, 2003) at 1‘4 {emphasis added).
4 at 14 and Order { 3. ‘ |

Id., Tentative Order at 170 and Qrder § 12. Notably, the Recommended Decision did not

8
mention the applicability of the OSS charge to Resale service. /d., Recommended
Decision at 63-64.

© HAR 67006 VEULD22-218730 “ 7=




C’)rdér directing Verizon to file a tariff supplement consistent with and implementing the rates
approved in the Final Opinicn‘and Order.*

1. On August 2, 2004, Verizon again subrﬁitted tariff suppiements for Tanffs 216
and 218. No tariff supplement was submitted to adjust the Resale provisions of Tariff 1,

“including Section 1, 4th Revised Sheet 4C, which discusses the whélesale discount and rates
Verizon may charge for Resale service. Nothing about the taniff amendments to Tariffs 216 and
218 included any statement of the OSS and DUF ch‘arges’ épphcatxon to Resale service. The
tansff supplerents were approved by the Commission on September 30, 2004, and were effective
Qctober 1, 2004.

8. OnJune 12, 2003, the Commission initiated a proceeding 1o réca{culate Verizon's
wholesale rates for the resale of its telecommunications services.” This proceeding was
necessitated by a change n federal law as to the interpretation of the phrase “will be avoided™ in
Section 252(d)(3) of the Telecommunications Act of‘,’ 1 996.% In the Rcsélc ratcs proceeding,

* Verizon, through its witnesses and otherwise, acknowledged that the purpose of the proceeding

»2Q

was, in fact, to “establish wholesale rates.™” Accordingly, Verizon proposed wholesale rates for

Resale service that were discounted from its retail costs by 13.34%, if CLECs utilized Verizon's

20 ld.; Compliance Ocder (July 16, 2004),
2 Wholesale Rate for Resale of Telecommunications Provided by Verizon Pennsvhania
Ine. and Verizon North Inc., Docket No. R-00038516.

o Id., Recommended Decision (February 4, 2005) at 1-2; see MCI Telecom. Corp. v. Bell
Atlantic-P4, Inc., 271 F.3d 491, 519-20 (34 Cir. 2001), cert. denied, 123 S.Ct. 340
(2002}. ‘ ~ .

" Wholesale Rate for Resale of Telecommunications Provided by Verizon Pennsylvania
Ine. and Verizon North Ine., Docket No. R-00038516, Verizon Statement No. 1 (Revised
Direct Testimony of Bruce F. Meacham) at 3 (*“The Conmmission initiated the instant
proceeding . . . irvorder to establish wholesale rates that comply with current legal
requirements’). ' ‘

HAR 67060 1FUL022-218730 ~8-
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. ~ Operator Services and Directory Assistance, and 15.07%, if CLECs did not use Verizon's
Operator Services.® |

9 | On Qctober 29, 2004, the parties to the Resale rates proceeding, which included
FSN, entered nto a Settlement Stipulation resolving the proceeding. By its terms, the Settlement
proposed “statewide wholesale rates for the resale of [Verizon and Verizon North’s)
telecommunications services.”” Nowhere in the Serriement, and nowhere in Verizon’s
stixtc:mcm in support presenting it to the Commission, did ‘Veﬁz&n disclose that the “statewide
- wholesale rates for the resale of its telecommunications services™ being proposed were further
subject to the application of the OSS and DUF charges from the UNE Tariff 216. On March 4,
2005, the PUC adopted a Recommend Decision endorsing the Settlement. |

| 10. . It or around April 2005, Verizon began applying its OSS charge on a per line

basis to all Resale lines of the PCC memb,e;s. At the same time, Verizon began assessing the
DUF message and transmission charges on a per céll basis for all Resale activity of the PCC’s
customers. Verizon retroactively applied both the OSS and DUF charges to October 1, 2004,

kl‘ 1. The parties have stipulated to certain facts related to the claims set forth in
Sectuion IV of the PCC’stomp}aint. Those stipulated facts, which pertain specifically to LSI, are

“attached hereto as Appendix A.

W4 w28,

b Id., Settlement Stipulation at § 10(a). Verizon was the primary drafler of the Settlement
Stipulation.

3 Id., Order (March 4, 2005). Verizon’s new Resale rates went into effect on December 1,
2005. ’ : '

HAR 67066 1/PLLO22-21 8730 -9 .
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itl. ISTHE COMPLAINT BARRED AS A &'IATTER OF LAW BY THE

COMMISSION'S PRIOR ORDERS IN THE GENERIC UNE CASE?

12, Neither the PCC's Complaint nor this Motion for Partial Summary judgment i’s
barred as a matter of law by the doctrines of res judicata or collateral csto‘ppei.*“

13, Res judicata, or claim preclusion, prevents a future suit between the same parties
on the same cause of action afler a final judgment is entered on the merits of the action.™ "Foﬁr
conditions, or 'identities,’ must be established before claixﬁ pfeclusion will bara éause of action.
‘Those conditions include: '(1) identity of the subject matter: (2) identity of the cause of action:
(3) identity of the partics; and (4) identity of the quality or capacity of the parties suing or being
sued ™™ Further, claims must have been fully and actually 1itigéled for determined before res
Judicata applies ™

14, Collateral estoppel, or issue preclusion "bars ‘reﬁti‘gation of an issue of law or fact
in a subsequent action when all of the tollowing factors are demonstrated: (1) the legal or
fact,ua} issues are identical; (2) they were ‘actuaily Litigated; ( 3} they Wcré essential to the
judgment; (4) and‘ they were material to the édjudica{ion,‘"

15. | “Verizon's claims of res Judicata and collateral estoppel are misplaced. The

doctrines do not and cannot apply to persons who were not parties to the initial proceeding

3 Based on the AL)’s Order denying Verizon’s Motion to Dismiss and the fact that Section

IV of the Complaint undeniably sets forth a new claim subsequent to the Generic UNE
procecding, the PCC presumes that this argument is not being asserted as 1o Section IV of
- the Complaint.

" Temple University v. W.C A.B., 753 A.2d 289, 291(Pa. Cmwlth zoom Chada v. Chada,
756 A 2d 39, 42 (Pa. Super. 2000).

¥ Id

o LP Water and Sewer Co. v, Pa. P.U.C., 722 A.2d 733. 739 (Pa. Cmwlith. 1998).

HAR 67066 UFULD32-218730 ; - 10+~




producing the determination that purports to bar a éubsequent claim or relitigation of an issue,*” |
Res judicata is only applicable if the parties to the Generic UNE proceeding and this matter are
identical.zg The parties are plainly not identical, as LSI was not a party to the G»:*neri& UNE
proceeding. While ATX and FSN participated in the Generic UNE proceeding, LS1 was denied
permission to intervene.”” As such, at a minimum, fes Judicata cannot bar LSI from relief on the
- claims in the Complaint. 7
16.  Likewise, with collateral estoppel, the party against whom thé doctrine is asserted

“must have beer a pakrty to the prior proéeeding and had a full and fair opportunity to litigate the
issue.*® As stated above, LSI Was not a party to the Generie UNE p‘roccéding‘ Further, the fact
that parties decmed by the PUC to hold similar i interests to LST were pdrttcxpants in tht: Generic
UNE proceeding is insuf] ﬁment to mvoke preclusion against LS1. Any claim that LSI should be
precluded despite not being a party to the Generic UNE proceeding is tantamount to saying that
any tiﬁm a CLEC raises an issue, or is a party lo a proceeding where an issue is tangcntially
raised even if not actua‘lly litigated or essential to the outcome, all other CLECs in Pennsylvania
are forever barred and precluded from raising that issue in subsequent litigation.  Clearly, such

ar assertion has no support whatsoever in law.

o See Temple Umwrs:zv 753 A.2d at 291-92 (res judicata requires identity of the parties
and collateral estoppel can only be applied against person who had full and fair

opportunity to Iitigate in prior action); Chadu, 756 A.2d at 42-43 (same).

B Temple University, 753 A.2d at 291; Chada, 756 A 2d at 42.

» While FSN and ATX participated in the Generic UNE proceeding under the PCC
designation, LSI'was not a party to that proceeding. The “PCC™ is not a legal entity, but
rather is merely a name used to describe the informal coalition of CI1.ECs participating in
various PUC proceedings.

44

Temple Umversity, 753 A.2d at 291; Chada, 756 A.2d at 42.
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17..  Moreover, as to PCC's claim set forth in Secnox‘\ I of the Co‘mpl‘aint contesting
Verizon's unlawful imposition of untariffed charges on Resale service, the doctrines of res
Judicata and collateral estoppe‘l. are not applicé,ble because the claims and ’issues in the two
procee‘dmgs are hot ;he same.*' As the Superior Couﬁ has exp}amcd‘ in regard to ‘res Judicata:
“When the cause of action in the first and second actions are distinct, or even though related, are
not so closely related that matters essential to recovery in the second action have been |
determined in the first action, the doctrine of res judicata does not apply.™? The ciaim and issue
in the Generic UNE proceeding involved the justness and reasonableness of Verizon’s UNE
rates, including the OSS and DUF charges and their application‘lo UNEs and Resale. Here, 45 10
Scction I of the Complaint, the clan and issué involves Verizon's charging of umarii‘fcd rates
:md fees as épp‘licab]e to Resale service These claims and issues are not identiczﬂf‘3 Whether

Verizon's rates are substantively lawful on their face is a different claim/issue than whether

Verizon has actually and properly tariffed and implemented those rates ag applicable to Resale.
18.  Furthermore, at best, the claims and issues are related, but, as the Superior Court
explained, being related is not sufficient to trigger res judicara.*® Nothing essential to the PCC’s

recovery on its claim for the charging of untariffed rates on Resale was “determined” in the

Temple University, 753 A.2d at 291-92 (issuc preclusion applies ‘onl‘y where issues it two
proceedings are “identical,” while claim preclusion requires identity of subject matter and
causes of action) (emphasis added); Chada, 756 A2d at 42-43.

% Chada, 756 A.2d at 44 (emphasis added).

43 See, e.g., Temple University, 753 A.2d at 292 (issue of insurer’s reimbursement for
medical expense compensation not same as reimbursement for wage-loss compensation
on same facts); National Fuel Gas Distribution Corp. v. Pa. P.U.C., 677 A.2d 861, 867 n.
4 (Pa. Cmwlth. 1996) (issue of whether utility could recover interest on take or pay
payments was not same as issue of whether utility could retain such interest payments).

24

Chada, 756 A.2d at 44,
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Generic UNE proceeding. The plain text of the PUC’s Final Opinion and Order and its

| Compliance Filing Order show that the Commission made no determination that Verizon had
tariffed a Resa}e rate via its Tariff 216 amendmenté and, in fact, establish just the Oppoéile,ds
Nor could FSN and ATX, parties to the Generic UNE proceeding, have been .ex’ﬁected or
required 1o bring to Verizon's atlention that it had fiailed to tar ff these charges asiapp.lied o
Resale h:ﬁ its Compliance Filing. Accordingly, the application o’f claim and issue preclusion to
PCC's cause of action contesting Verizon's unlawful imposition of untarifted chargcs as applied
1o Resale cannot bar summary judgment.

19. Finally, as to Section V of the Complaint andvt’he PCC’s request for dedaraiory
relief that Verizon is precluded from tariffing its OSS and DUF charges as applied to Resalé, in
ofder for issue preclusion to bar reli.éﬂ the issues in the Generte UNE proceeding and this matter
must be identical, must have been actually liigated, and must have been essential to the PUC’s

: daciswn in the Generic UNE case.* Of course, as noted above, both claim and issue preclusion
éarmot bc applicd against LSI as it was not a pany.io the Generic UNE proceeding and never had
any opponumty to hitigate thxs issue.” More generally, though, the PCC’s challenge to the

manner of setling Verizon’s wholesale rates {or the resale of its telecommunications service was

as

Generie UNE proccedmg, Final Opinion and Order at Ordering ¢ 4 {quoted at mfm at p.
19); 2d., Order (July 14, 2004) at 25 (“We shall approve tariff revisions for Verizon’s
UNE rates which conform to and are consistent with the attached schedulc of rates™)
(emphasis added).
s

Temple University, 753 A 2d at 292 (“Issue preclusion bars relitigation of an issue of law
or fact in a subsequent action when alf of the following factors are demonstrated: (1) the
. . issues are identical; (2) they were actually litigated, (3) they were essential to the
Judgment, and (4) they were material to the adjudication™) (eniphasis added); Chada, 756
A 2d at 43; Estute of Pew, 655 A.2d 521, 536-37 (Pa. Super. 1994) (where issue in
~ subseguent proceeding “was not essential to previous decree” preclusion would not
~apply).

o Temple Umversity, 753 A.2d at 291; Chada, 756 A.2d at 42,
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never addressed, much less itigated, in the Generic UNE proceedingﬁa Additionally, the issues
of the application of the OSS and DUF charges to Resale were not actuaiiy litigated by the
partics 1o the proceeding.®

20. | Perhaps most significant is the fact that the application of the OSS and DUF
charges m, Resale were by no means “essential” to the FUC 's decision in the Generic UNE
proceeding.™ 'The Commission made abundantly clear, both at the onset of the Generic UNE
prdr:cedmg and upon issuance of its Final Opinion and Order, that the proceeding’s scope, focus,
dnd intent was to review the just and reasonableness of Verizon’s UNE rates. As the
(i‘cmm’issic)n declared when initiating the Generic UNE proéecding:

This order directs the initiation of a proceeding cffective
September 17, 2001, to consider whether the existing tanffed rates

% The law calls for the PUC not to apply issue preclusion where the determination relicd on

as preclusive is inconsistent with another determination of the Commission. See
Restatement of the Law, Second, Judgments, § 29 (Comment f) (citing Blumcraft of
Putsburgh v. Kawneer Co., 482 F.2d 542 (5th Cir. 1973) and Fink v. Coutes, 323 F.
Supp. 988 (S.D.N.Y. 1971)). This is particularly true here, where the PCC relies on an
Orders of the Commission that both recognized the required manner for setting Resale
rates and expressly found that OSS-related costs were already included in and recovered
by the Resale rates established by the PUC (see, infra, Section V1), while Verizon relies
upon a decision which did not address the double recovery argument and merely invokes
the generic “‘any argument not addressed is deemed denied” language (Verizon's Motion
to Dismiss at 12, n. 36).

“In addressing the OSS charge proposal in the Generie UNE case, the focus of the
Commiission was on the status of access to OSS as a UNE. Generic UNE proceeding,
Tentative Order at 170, Reconunended Decision at 63-64. Likewise, in regard to the
proposed DUF charge, the Commission’s focus was on the provisioning of the DUF as a
UNE and whether the charge constituted a double recovery of UNE costs already
recovered in Verizon's UNE-related Annual Cost Faclors. /d., Tentative Order at 171.
The Annual Cost Factor was an element in determining Verizon’s forward-looking,
TELRIC based rates for its UNEs. See, e.g., /d., Recommended Decision at 28.

0 Temple University, 753 A.2d at 292, Chada, 756 A.2d at 43; Estute of Pew, 655 A.2d at
536-31. ‘ ‘
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for Verizon Pennsylvania, Inc.’s (Verizon’s) unbundled network
clements (UNEs) continue 1o be just and reasonable.”’

Likewise, in its Final Opinion and Order, the Commission identified the same purpose for the

proceeding,” and declared that, upon consideration of all that had come before in the

pmceedihg: “[wW ]i: shall ¢stablish_final rates for UNEs in this proceeding consistent with the
discussion, below, and subject to the Corumission’s review of a compliance tariff filing by ,
Verizon.* In its Final Opinion and Order, the Commission ‘discussed neither the OSS nor the
DUF charges, and instead adopted the findings of its Tentative Order, which in turn adop{ed the
recommendation of the Administrative Law Judge — which recommendation did’ not focus on the
charges’ applicability to Resale.™

2}, Beyond its statements as to the scope of the Generic UNE proceeding, the
Commission’s actual decisions and Orders in that proécéding also demonstrate that the
applicability of the OSS and DUF charges to Resale was not ¢ssential to its action in the Generic
UNE proccéding. For tnstance, in its Final Order, the Commission directed that: “Verizon shali
fil‘e a tka,rif f or tariff supplement . . . implementing revisions to the UNE rates in its Tariff Pa.

‘ISSS

P.U.C. No. 216, and any related tanffs or tariff amendments . . The Commission further

declared that, upon review of Verizon's Compliance Filing, “the Commission reserves the right

i Generic UNE proceeding, Order (August 31, 2001) at | {(emphasis added).

2 Id, Final Opimion and Order at 1 (“This proceeding is the continuing investigation to
consider whether the existing tariffed rates for Verizon’s . . unbundled network elements
(UNESs) continue to be just and reasonable™) (emphasis added). ‘

¥ Id at 14 (emphasis added).

4 Complaint at {4 8-9.

5%

Generic UNE proceeding, Final Opinion and Order at Ordering 4 4 (cmphasis added).
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to reject any rdte that is not 'prdpeﬂy justified and adj ust the UNE rate in question.”® ‘Finally,
and cven more convincing, is the Commission’s description of its action in approving Verizon’s
Compliance Filing in the Generic UNE proceeding:
Based on the foregoing, we shall approve tarift‘ revisions for
Verizon’s UNE rates which conform to, and are consistent with the
attached schedule of ratcs appended to this Order on Comphancc
~ as Appendices A and B.*

22, | Significantly, in all of these statements, theComzﬁission’made clear that the scope
of its Generic UNE proceeding and the decisior)s and Orders that resulted from that proceeding |
- was facuscd on Verizon’s UNE rates, and whether or not those UNE rates were just and
reasonable. Indeed, the Commission did not even mention Resale rates or the application of the
0SS and DUF charges to Resale in the Order initiating the Generic UNE proceeding, the Final
Opinion and Order, or the final Compliance Order. Verizon's attempts to expand the scope of

the Genéric UNE proceeding, and introduce new Resale rates as part of that proceeding, cannot
and did not alter the Commission's scope or somehbw render those Resale qharges “essential” to
the PUC’s decisions in the Generic UNE proceeding.

23, Further, it is important to note the scope and breadth of the Generic UNE
proceeding and the Commission’s’investigation into whethér Verizon's UNE rales were just and
reasonable. Over the course of this three year proceeding, approximately 50 issues were
considered b’y the Commission. Buried in these complex issues, the Commission concluded that
access 10 OSS Waé a UNE, and as to both it and the DUF the Commssion accépt&d Verizon's

formulations of the charges. At that juncture, and for three reasons, FSN and ATX did not have

Id. at Ordering 9 7 {emphasis added).

5 1d., Order (July 16, 2004) at 25 (emphasis added).
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a suf ficient level of incentive to litigate the issue necessary 10 invoke issuc preclusion.”® First, at
ihé time the Generic UNE proceeding was being litigated, Resale was only a sparsely utilized
service arrangement by CLECs in comparison to UNES énd UNE-P. Second, a myﬁad of issues
were present in the case and the PUC’s Ordering paragraphs did not ’amhonze the applicability of
DUF and OSS on Resale, and therefore further litigation did not app&ér to be warranted. Finally,
Verizon never tariffed the charges for Resale, implementing them only in its UNE taﬁf‘f with
language that made no reference to Resale, and thus no need forf an objection to thé; Co‘mplz‘arice
Filing ever arose. |

24.  Forall of the foregoing reasons, Verizon's assertions of claim and issue
preclusion as to ihé declaratory relicf sought by the PCC are crroneoué

Iv.  ARE THF AC CESS TO OSS AND DUF CHARGFS PROPERLY TARIFFED AS
APPLIED TO RESALE?

25, Pursuaﬁt to the Public Uti}iiy Code, public utilities must staté the rates and fees
they ,‘:n’tcnd to charge customers in their tariffs. To wit, Section 1302 of the Public Utility Code
states: |

- Under such regulations as the commission may prescribe, every
public utility shall file with the commission . . . tariffs showing all

rates established by it and collected or enforced, or to be collected
or enforced, within the jurisdiction of the commlssxon

66 Pa. C.S. § 1302 (emphasis added). Equally clear i is the rule that utilities may only charge
customers those rates and fees that are stated in their tariffs., S’ection 1303 of the Code
.preséribes: “No public utility shall, directly or indirectly, by any device whatsoever, or in
anywise, demand or reccive from any person . . . a greater or lesser rate for any service rendev ed

. than that specified in the tariffs of such pubhc_ utility apphmb[e t}:ereto ¥ 66 Pa. C.S. § 1303

3 See Restatement of the Law, Second, Judgments, § 29 (Comment g).
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(cmphasis added).” Clearly. it is not enough that rates or charges appear somewhéré in some
tariff, but rather they must be speciﬁéd in a tanff as applicable to a particular service rendered.

26. The two tariffs at issue in this case involve Verizon's Tariff No. 216 and Tariff
No. 1. Tanff 216 applies to Unbundled Network Elements. Indeed, the very first sentence of tha
Tariff 216 section containing the OSS and DUF charges himits the scope of the tariff to
unbundled services only: “This section contains a schedule of rates and regulations applicable to
the Unbundled Services.”® Tariff t, also known as Verizons retail tariff, includes the
pr@visions dcdiczi,tcd to the purchase at wholesale of its telecommunications services for the
purpose of resale.®

27.  Effective April 2005, retroactive (o Oétober 2004, Verizon began charging the
- PCC for OSS ;’:harges on Resale lines and DUF rates on Resale calls pursuant to Tariff 21 6.5
f‘v’er’i?.on's décision to initiate these charges occurred sh,bniy after the March 4,;, 20035 decision of
the Commission to adopt a settlement establishing new (and higher) Resa}c rates. Vertzon

implemented the changes resulting from this settlement regarding Resale rates by filing a tariff

supplement to Tariff 1. Notably, not until after settlement of the issues regarding the resale
Tariff, did Verizon decide to apply the OSS and DUF charges to Resale under Tariff 216.
28.  Asnoted above, in order to be lawful under the Public Utility Code, the Resale-

based OSS and DUF charges must be shown in Verizon’s tariffs as being applicable specifically

Charging a customer a fee or rate not in the utility’s tariff also constitutes unreasonable
service in violation of Section 1501 of the Code.
® Tariff 216, Section 3, 6" Revised Sheet 1.

By The Resale provisions arc contained at Scction 1, Paragraph 8, of Tariff 1.

t2 Verizon Answer 4t 9 15-16.
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to Resale. 66 Pa. C.S. §§ 1302-1303. Verizon's tariffs fail this test, and accordingly the PCC is
centitled to summary judgment.

29.  First, Veriion‘s amendments to its UNE tariff, Tariff 21 6, did not in any way
apply thé 0SS and DUF charges to Venzon’s Resale service. As is plain from the text of the
tariff, the provisions addressing Resalc service arck predominantly in Verizon's retail tariff, Tanfl
1. To the contrary, Verizon’s Tariff 216 addresses UNE rates. Verizon explicitly states the same
in the first sentence of Séction 3 of its Tariff 216, which contains the OSS and DUF charges,
declaring that the rates identified in the section are *‘applicablé to the Unbundied Sérvices,” |
Reéake is not an *“Unbundled Service.”

30.  The limitéd scope of Tanff 216 was also recogni.ted' by the’Commissmn in its
Final Order in the (iéneric {/NE proceeding, when it order‘ed:

4. That Verizon Pennsylvania, Inc., shall file a taciff or tariff

supplement, and supporting data and documentation, implementing
- revisions to the UNE rates in its Tariff Pa. P.U.C No. 216, and

any related tariffs or tariff amendments, which conform to and are

- in comphance with the modifications and directives set forth in this
Final Opinion and Order . ., %

Plainly, as the cmphasized text reveals, the Commission understood and expected Verizon to

implement any revisions to its UNE rates in Tariff 216. Equally clear is the fact that Verizon

was ordered to make any revisions to its non-UNE rates in “any related tariffs or tariff

amcndmcn!s The application of the OSS and DUF charges to Resale as a result of a

pmuedmg, s dedicated to the sLttmg of UNE rates* would, at best, fall within the “related tariff

o Generie UNE proceeding, Final Opinion and Order at Ordering § 4 (emphasis added).

“ Generic UNE proceeding, Final Opinion and Order at 1, 14 (“This proceeding is the
continuing investigation to consider whether the existing tariffed rates for Verizon’s .
urtbundled network ¢lements (UNLs) continue to be just and reasonable™); [, Order
(August 31,2001) at |
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amendments” proviso, Verizon never filed such a rélated tariff amendment ~ and, therefore the
PCCs cn{itlcd to summary judgment for Verizon’s violations of Sections 1302 and 1303 of the
Céde, Verizon's violations in this regard also constitute unreasonable service under Section
1501 of the Code.

31, Evenif Verizon could have implemented its Resale-based OSS and DUF charges
via its UNE tariff, the actual text of Verizon’s tariff amendmems related to those charges offers
no clue whatsccvcr that the charges are applicablé to Resale ~'5'er"v’iace‘f’5 Nor does anything in
Tariff 1, and specifically Section 1, Paragraph § addressing rates and provisions applicable to
Resaie service, state that the OSS and DUF charges apply toy Resale.®

32, Asnoted above, the Commission’s dccisioﬁs have further explained the
requirements and obligations imposed upon public utilities by Sections 1302 and 1303 of the
- Code. Of particular import in this matter is the rule that “a utility owes its customers a duty 1o

provide accurate information, including accurate information rcga,rdihg its tariffs.” Callaher v. |

PPL Electric Unilities Corp., 2003 Pa. PUC LEXIS 9, *16 (citing AT&T ‘ Communications, Inc.

v. Pa. P.U.C.. 568 A.2d 1362 (Pa. Cmwlth, 1990)). Verizon has hardly met its du‘ty of accuracy

here. Rather, it claims to hﬁzwe implémemed new charges on Resale service, the rates for which

are set f‘oﬁh in Tariff 1, by amending its UNE tariff, in 4 section expressly dédmated to

identifying the rates for Unbundled Services, via text that makes no mention 4t all of the new
ch:;rges application to Resale!k

33. Funhcmmre, the Commission’s decisions clearly hold that a utility violates

Scetion 1302 when its tariffs fail to show all the rates established by the utility and collected or

o Verizon Tariff Pa. P.U.C. No. 216, Section 3, 3rd Revised Sheet 14

8 Verizon Tanff Pa. P.U.C. No. 1, Section I, First Revised Sheet 4A—Fifth Revised Sheet
4C, are attached Hereto as Appendix A. ‘
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enforced within the jurisdiction of the Commission. The Electric Materials Compziny v. North
Euast Hear & Light C’ompany, 1994 Pa. PUC LEXIS 12, **3-4. In Electric Marerials, the
Commussion concluded that the utility's collection of a rate for ‘imerrupﬁble’gas transportation
service was inappropriate since its tariff only provided for firm transportation semce.é"
Similar‘ly, Verizon's collection of Resale-based OSS and DUF charges is inappropr‘riéxtc because
its Tariff 216, where the charges appear, applies to UNEs and the actual téxt of Verizon's tariff
amendmeh’ts related to the OSS and DUF charges does not indicate that they are applicable to
Resale service. Nor does anything in Tariff 1 clearly communicate that the OSS and DUF
charges apply to Resale. Final!y,’tfhesc Tariff 216 charges were approved by the Commission in
Séptember 2004, yet Vc:riz.oxi waited seven months to retroactively apply the f:harges."8

34 Ascustorners of Verizon, the PCC's members have the right to expect that the
charges levied by Verizon will be in accordance with its tariffs as approved by the C‘ommis’sion.
Verizon's application of charges in Tariff 216 to Resale service has not occur‘red in the past, ’did
n{)t oceur immcdiﬁtely after Verizon put this tarift supplement into effect, é‘nd occurred despite
the fact that these charges do not appéar in the Resale pryavisior»xs of Verizon’s tariff. Verizon's
expectations regarding these charges could not reasonably be discerned by its cﬁstdmers, the
PCC, either through the words of the tariff or Verizon's actions in :implenientmg thé charges.
Under Scétions 1302 and 1303 of the Code, ambi guous rate matters are to be resolved in favor of

customers. The Electric Materials Company, 1994 Pa. PUC LEXIS 12, **16-17.

7
& In what could be construed as an extreme show of bad faith, the decision to implement
these charges occurred just after a settlement between the partics was approved by the
Commission regarding Resale rates. ‘
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35.  Unable to rely on its Tariff 216 provisions to support its Resale-based OSS and
DUE charg,esa Verizon tums to a vague proviso in Tanff 1 that other, unidentified charges in its
225 pages of tanfis* might apply to Resale service. Such an interpretation of the Public Utility
Code would turn Sections 1302 and 1303 on their heads, allowing utilities to hide rates and fees,
picking and choosing the rates appliéable {o any giveh service from hundreds of tariff pages, and
leaving consumers with no way of knowing what the applicable charges are for specific services.
Section 1302's requirement to “'show all rates™ would indeed be rendered meaningless — a result
that the Commission hus already declared unacceptable. Fontana v. West Penn Power Company,
2004 Pa. PUC LEXIS 43, **5,’9a
The language Verizon relies on offers the following:

To the extent {hat services are available for resale subject to terms

and conditions set out in other provisions of this Tariff or other

Telephone Company Tariffs, those terms and conditions remain

applicable cxccpt to the extent they conflict with the lanauage of

this Section.™
‘This language is plainly not the model of clarity. The text is ¢on1prised of multipi‘c potential
scenarios that the consumer has no way of knowing whether thcy apply or not, includiug;
whether or not the services are available for resale; if they are, whether or not the resale of
services zire subject to any terms or conditions in other portions of the retail or other Verizon
 tariffs; which provisions in such tariffs are in fact applicable to the resale of service, and whether

those vet unidentified other tanff provisions are in conflict with the language of Section 8 of the

69 This count oknly accounts for Tariffs 216 and 218.

-

Tar? 1, Section 1, Ist Revised Sheet 4A, Paragraph 8. 1(A)(1).
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retail tariff. By law, ambiguous tariff provisions such as this must be construed against Verizon
and‘ ‘in favor of the customers, the PCC.™

36.  When a utility's tariff does not include authorization for a charge, the Commission

~will direct the utility to cease and desist from charging the fee until an appropriate tariff'is filed

with the Commission. David B. Lytle v. T.W. Phillips Gas & Oil Col., Cu200273.22 {December
30, 2002), | In such cases, a refund of all the fees paid plus interest is appropriate since the
customer was fovrced 1o pay an illegal, untariffed fee. Jd. V cn‘zoﬁ began charging the PCC
members the Resale-based OSS and DUF fees in April 2005}, retroactive to October 2004, Since
Vf:ﬁwn‘é Tariff 216 does not apply to Resale, the text of the Tariff 216 amendments do not
address the charges™ application to Resale, and Verizon's tanff that _c_ip_é_s apply to Resale does not
pertit this charge, Verizon's charges have heenfunléwful, the PCC is entitled to a refund, and
summary judgment 4s to liability should be cntcrediﬁ favdr of the PCC.
V. DID VERIZON MISAPPLY THE ACCESS TO 0SS CHARGE IN CERTAIN

INSTANCES BY CHARGING THE FEE ON 4 PER LINE RATHER THAN A
PER LOOP BASIS?™

37. ’I‘hef PCC is also entitled to summary judgment as to liability on its claim that
Verizon has misapplied the OSS charge, in both the UNE and Resale contexts, in relation to

specific high capacity services. The parties have stipulated to facts, set forth in Appendix A,

no The f.‘(‘éb(rzc‘ Muterials Company, 1994 Pa. PUC LEXIS 12, **16-17.

While the joint statement of issues presents this question as stated, the issue, as set forth
in the Complaint, is whether Venizon misapplied the charge by applying it on a per
telephone number as opposed 1o a per loop basis. See, Complaint at § 24 (“Verizon has
misapplied the OSS charge 1o both UNE and Resale by coliectmg it on 4 per telephone
number, as opposed to per loop, basis™). -
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concerning these scenarios, which involve Verizon’s application of the OSS charge to PRIs and
dirget inward dial serviéc (“DID”) purchased from it by LSt |

38 Asindicated in Appendix A, a PRI supports 24 channels, 23 voice or data and one
control channel. PRIs, which are the equivalent of'a T-1 circuit, support access to the véice and
data channels over a singlé, integrated local loop.” For each PRI sold to LSI, Verizon applies
| the OSS 24 times, once cach for the lbop and 23 channels. DIDS are a service whereby multiple
internal extensions can be reached by a telephone caller without having to pass through an
operator or attr’:x‘a‘dzmt.'}5 DIDs are a “feature,” whereby the multiple iniemél éitensi,ons or direct
inward dia_k telephone numbers are supported by a single line.”™® Asto certain configurations of
DIDs purchased by LSI, Vcrizoﬁ applics the OSS charge to each internal extension or dkirecl ,
inward dial telephone number related to the DID.

39. In both the PRI and DID context, Verizon's application of the OSS charge has
been erroneous. . As per the Verizon's tariff and the Commission’s decisions in ihc Generic UNE

proceeding, the OSS charge is to be applied on a per line/per loop basis.”’ To that end, the

" The PCC’s Complaint also contested Verizon’s imposition of the OSS charges in the
context of remote call forwarding (“RCF”). Based on the stipulation in Appendix A, the
PCC belicves that the RCF issue should resolved and that, if it presents examples to
Verizon where it was assessed an OSS charge on both the underlying line and the RCF
feature, that the charges will be corrected. :

7 Newton's Telecom Dictionary at 448-49, 658 (20th ed. 2004). 1fthis matter went to trial,
Verizon could produce no competent evidence to retort this fact. Community Medical
Services v. Local 2665,437 A.2d 23, 27 (Pa. Super. 1981) (“[t]he movant may discharge
his burden of proof by demonstrating that if the case proceeded to trail his opponent

~could produce no competent evidence to support a contrary position™).

Appendix A at4 4, |
* Newton’s Telecom Dictionary at 255 (20th ed. 2004).

Tariff 216, Section 3, 3" Revised Sheet 14; (;enerzc UNE proceedxm,, Tentative Order
(November 4, 2002) at 169. ‘
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Cémmission described the charge as: “Verizon proposed a recurring Operations Support Systems
(0SS} access charge on all UNE loops, UNE-P, and resale Joops . .. 27" Yet, as the facts show,
Verizon has not applicd the charge on a per linefloop basis in the PRI and DID contexts. PRI
service involves only a single line/loop, which su‘ppdrts multiple channels.”” Each chanriel is not
a separate line/loop, and consequently Verizon's application of the OSS to PRIs has violated its
tariff.

40.  Similarly, DIDs are not lines/loops. Rather, DIDs are a feature that can be added
to a line. For éxampie, DIDs are a primary feature of a Centrex syst;:m.sc' Under the DID
feature, all the internal extensions or direct inward dial numbers receive calls over a single line.”

As such, under Verizon's tarif (‘, only the line, and not the multiple internal extensions associated

“with the DID feature, should be subject to the OSS charge.

41.  Verizon's misapplication of the OSS charge in the PRI and DID cbntef;ts violates
| Sections 1303 and 1501 of the Code. Accordingly, the PCC is entitled to judgment of liability as

a matter of law, and the ALJ should grant this Motion.

& Generic UNE proceeding, Tentative Order (November 4, 2002) at 169 (emphasis added).
The fact that Verizon’s proposal involved a per loop application, and its tariff supplement
implementing the charge is phrased in terms of a per line application, indicates that loops
and lines are synonymous. See, Newton s Telecom Dictionary at 481 (20th ed. 2004) (“In

traditional telecom, a line is an electrical path (two wires) between a phone company
central office and a subscriber, usually with an individual phone number that can be used

~ for incoming and outgoing calls. A line, in this definition, is the most common type of
loop”). '

" Newton’s Telecom Dictionary at 448 (20th ed. 2004).
5 Newton's Telecom Dictionary at 255 (20th ¢d. 2004).

ks Id.
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VI.  DOES TELECOMMUNICATIONS ACT OF 1996 LIMIT VERIZON TO
RECOVERING ACCESS TO OSS AND DUF COSTS FROM RESELLERS ONLY
THROUGH THE RESALE DISCOUNT?

42, Federal law imposes on incumbem local exchange carriers, including Verizon, the
duty to‘»o:ffer “resale at wholesale rates any telccommunicatidns service that the carrier pro\)ides
at retail to subscribers. . .and (o not prohibit. ..[nor] impose unreasonable or discriminatory
conditions or limitations on, the resale of such teiecommunfcmions services.” 47 U.S.C. §§
251(b)(1) and (c){4).

43.  Inpricing resale services, the Telecommunications Act of 1996 mandates that the
wholesale rates “shall” bé determined “on the basis of retail rates, charged to subscribers for the
telecommunications scrvice requested, excluding the portion thereof attributable to any
marketing, billing, collection, and other costs that will be avoided by the 10(:51 exchang& carrier.”
471U 8.C. §252(d)(3 ) Thé term “shall” is undeniably mandatory in effect. Signﬂiﬁcamly,
SecticnﬁSZ(d‘)(B) of the Act does not state that wholesale rates for Resale shall be determined on
the basis of the retail rates, with hoted exclusions, and i addition other cfmrgés and fees
deir;rm;ined and imposed by the State,

44, State commissions have the responsibility of determining the actual rates.k 47
US.C§ 252(&1)(3} The Commission recognized the mandatory nature of the method for setting

wholesale rates for Resale when it initially established Verizon's rates and held that those rates

- “must be determined on the basis of retail rates charged to subscribers for the

telecommunications service requested,” with adjustments for the appropriate exceptions.®?

S fd., Recommended Decision (November 20, 1996} (1996 Pa. PUC LEXIS 209, **67-68)
(citing 47 U.S.C. § 252(d)(3)) (emphasis added); /4., Opinion and Order (December 19,
1996) at Ordering ¥ 3 (adopting Recommended Decision). While the meaning of the
phrase “will be avoided” was a contested issue in that procceding and was later reversed,
the distinction is immaterial to this matter.
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Further, the PUC acknowledged the need for Resale rates to be determined only via the

application of the wholesale discount by directing that Verizon’s OSS-related costs be recovered

as an offsct to the identified avoided costs and incorporated into the discount raie established for

Verizon.” While the rates set by this Commission in 1997 were declared unlawful by the United

States Court of Appeals for the Third Circuit, the overarching methodology of determining the

wholesale rate on the basis of the retail rate, with appropriate exclusions, has remained

unchanged.*

45.  This mandatory method for setting Resale rates was reaffirmed in the recent

Commission-initiated proceeding to recalculate Verizon's wholesale rates for Resale.®® In that

- proceeding, the Commission declared:

As discussed above, the law currently requires that the rate(s) “be
‘determined based on retail rates charged to subscribers, excluding
“the portion thereof attributable to any marketing, billing,
~collection, and other costs that will be avozded by the local
exchange carrier.®

Moreover, as noted by ALJ Colwell, in the Recommended Decision adopted by the Commission,

“Verizon explains that the resale discount is a creature of federal law and must be caleulated as

53

&4

&5

b6

Id., Recommended Decision (November 20, 1996) (1996 Pa. PUC LEXIS 209, *66); Id.,
Opinion and Order (December 19, 1996) at Ordering § 3 (adopting Recommended
Decision).

MCI Telecom. Corp. v. Bell Atlantic-PA., 271 F.3d 491, 519-520 (3d Cir. 2001), cert.
dentied, 123 S$.Ct. 340 (2002)(reversing District Court judgment upholding the rales,
MClTelecom Corp. v. Bell Atlantic PA., (E D. Pa.), origmally j:[ed at Civil Action No.
CV-97-1857 (M.D. of Pa).

Wholesale Rate for Resale of Telecommunications Provided by Verizon Pennsylyvania
Inc. and Verizon North Inc., Docket No. R-00038516.

{d., Order (June 16, 2003) at 4 (underlining added, italics original).

BRAR 67066 HEUL D22 28T 27 -




specifically directed in the Telecommunications Act.”™ Yet, through the OSS and DUF charges,

Verizon attempts to impose on Resale service charges wholly at odds with and not at all
cot\iarriplﬁatcd by the specific method fbf calculating Resale rates as directed by ‘the
Felecommunications Act.

46, Notably, the entire purpose of the wholesale rates proceeding, as noted by the
Commission, was to establish THE rates for resale of Verizon's telecommunications service.™
Verizon acknowledged this purpose explicitly.” Indeed, the Settlement of the parties in that
cage, by its terms, p‘r‘opcsed “statewide \vholesaie ra’tes for the resale of {Verizén and Verizon

*% Nowhere in the Settlement, and at no time in its

Notth’s] telecommunications services.
presentment to the Commission, did Verizon disclose that the “statewide wholesale rates for the
resé}e of its telecommunications services” being proposed were illusory and in reality wquld be
significantly higher than those rates set forth in the Sememém due to the application of the 0SS
; and DUF chax'ges from the UNE Tariff 216.

47.  Add-on charges, such ag the OSS axid DUF, that enable Verizon o recover costs
purportedly incurred in ﬁ:lation o Resale abové and bevond, ahd sc:pzira;tev and apart from the
wholesale discount are starkly contrary 1o the required method for setting the Resale rate that is

required under Section 252(d)(3) of the Telecommunications Act and the Commission’s

8 ., Recommended Decision (Feb. 4, 2005) at 6(emphaszs added).

¥ 14, Order (June 16, 2003) at 1.
i Wholesale Rate for Resale of Telecommunications Provided by Verizon Pennsylvania
Ine. and Verizon North Ine., Docket No. R-00038516, Verizon Statement No. 1 (Revised
Direct Testimony of Bruce F. Meacham) at 3 (*The Commission initiated the instant
proceeding . . . in order to establish wholesale rates that comply with curreat legal
requirements”). \

w Id., Settlement Stipulation at 4 10{a). Verizon was the primary drafter of the Settlement
Stipulauon. :
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decision. As such, the PCC is entitled to summary judgment on its claim for declaratory relief
precluding Verizon from allemp’ting to properly 1ariff the OSS and DUF charges as applied to
| Resale.

48.  Ultmately, Verizon’s unauthorized and illegal practice of picking-and-choosing
items from Tariff 216 or other {ariffs to bill its Resale carricr compentdrs as add-ons to the
Resale rate, Verizon will have effectively raised its Resale rates to ievels greater than what
Verizon charges its own refail end user customers. Such a scenario would violate Verizon’s
Ob!igmmn under the Telecommunications Act that it not “impose unreasonable or discriminatory
cendmdns or himutations on, the resale of such telecommunications services.” 47 U.S.C. §§

251(b)(}) and (c)(4).
WHEREFORE, for all of the foregoing reasons, the PCC respectfully requests that the
ALJ grant its Motion for Partial Summary Judgment as to liability on Section 11 and 1V of the

Complaint and grant it the declaratory relief sought in Section V.

‘Respectiully submitteds—

Alan C. Kohler, Esq.
Mark S. Stewart, Esq.
Wolf Block Schorr and Solis-Cohen LLP
913 Market Street, 9th Fl.
Harrisburg, PA 17101
717-237-7160

Date: July 17, 2006 .

HAR 57066 FULO22 218730 -29 -




APPENDIX A

RECEN%D |
JuL 17 2306

FAPUBLIG UTILLTY COMMISSION
5 BUREAY

BECRETARY




po

o

¢ @

Verizon [SDN Primary Service (*ISDN PRIy is a central office based service
arrangement that provides a 1.544-Mbps digital connection between the central office and
the custormer premises. This connection provides 24 channels, each of which is a full
64,000 bits per sccond. One of these channels is typically used for out-of-band signaling
confrol. Each of the other 23 channels can be used to carry voice or data transmissions,

In the case of a customer that purchases ISDN PRI service from Verizon, Verizon applies
the Access to OSS charge to cach of the 23 voice/data channels. '

LST purchases ISIYN PRI service from Verizon.
Direct Inward Dial (*“DID™) is a service that permits incoming exchange calls to be dialed

directly by a calling party to a specific extension associated with 1 PBX or other
customer prermises equipment without the assistance of an attendant.

- Verizon and LSI agree that remote call forwarding (“RCFs”) is a feature. Verizon does

not apply the Access to OSS charge to the RCF feature itself, but applies it to the
underlying telephone lines which have the RCFs feature,
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CONTAINS PROPRIETARY INFORMATION

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Re: Generic Investigation Re Verizon : S ,
Pennsylvania, Inc.'s Unbundled Network @ Docket No. R-00016683
Element Rates :

THE PENNSYLVANLA CARRIERS' COALITION'S
COMMENTS TO VERIZON'S COMPLIANCE FILING

L INTRODUCTION

“The Pemtsylv#nia Can'iﬁrs‘ Cdalitiou ("PCC™? sﬁbmits these Comments 1o V erizon
Pennsylvania, Inc.'s (“Verizon") January 26, 2004 filing which purports to comply with the
‘Comﬁﬁssion‘s December 11, 2003 Final Op'mién and Order, as captx'oned above ("2005 UNE
Rate Order"). These comments address two issues in which Venzon is proposing huge increases
to its current Tariff 216 rates: 1) the rates for interoffice facilities or dedicated transport ("IOF"};
ang 2 the Datly Us'zige File ("DUF") rates.

Both of these rates fall i’nio fhe category of rates that vary by 50% or more, up or down,

from the current rate, for which the Commission directed that Verizon provide "a specific

! The PCC is an informal group of Pennsylvaria-based competitive local exchange carriers
("CLECs") comprised of Full Service Compuling Corp. t/a Full Service Network
("FSN"), ATX Licensing, Inc. ("ATX"), Remi Retail Communications, L.L.C. ("Remi")
and Line Systems, Inc. ("LSI") which have joined together fo protect their interests in
matters before this Commission. FSN and ATX nave already previously intervened in
this matter. Concomitant with the submission of these comments, Rermu and LS are
subrmitting a Petition to Intervene. While the intervention petition has merit and should
be granted, if the Commnussion denjes the Petition, these Comments should be considered
as submited by FSN and ATX.
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oncise explanation and yerifiable docmneritatipn" for the rate change.” In fact, the two rates
addressed by these Comments are being préposed to be increased by hundreds of percentage
noints and, accordingly, the Commission should investigate Verizon's proposed rates théroughiy.
Bécause Verizon did not follow the Commission's instructions for supporting these 50% or more
rate changes, and'becausé, the PCC does not have the resources to dissect V. cﬁzon;s cost model
Tun, the Cornmission should require that the existing IQF and DUF rates rematin in effect until a
Cemrmission im'estigation 1s cornpleted.

In reviewing these rate changes, the Commission must recognize the effect ‘tﬁat such
dramatic increases have on the PCC members' fespective businesses. If Verizon's proposed 10F
raies ;ire permitted to become effective, the underlying costs of FSN, ATX and other sQitc&p
based CLECs to backhaul traffic to their resﬁective switches will skyrocket, severely restricting

~ the companies' abilities to extend switch caverage outward. Effectively, such increases will
preclude any possibility of extending switch coverage outside the two major metropolitan areas”
Asto the DUF rates, these charges must be paid by CLECs to acquire the usage records |
necessary 1o issue rezail bills to CLEC custorners and aceess bills tb other carriers. The
magnitude of the proposed DUF increases, if permutted 1o become effectivé, will load tens, and
1 some cases, hundreds of thousands of dollars in increased monthly costs on PCC members and
other CLECs significantly affecting their ability to compete with Verizon and offer competitive -

rates to their customers.

1 2003 UNE Rate Order at 17. As explained below, Verizon has not provided an adequate
explanation nor has it provided verifiable documentation for these rate charges.

e ~ Verizon's attempt to increase [OF rates by such a voluminous magnitude dovetails with

its atternpt in the Nine Month TRO Proceeding tc eliminate dedicated transport routes as
UNEs as part of its deternuned effort to put all of 1ts CLEC competition out of business.
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In the Conimissién‘s 2003 UNE Rate Order, the Coxmhission was wWise 1;6 question and to
continue to investigate rates which varied so dramatically frém Venzon's cost model rung
previous UNE rate proceedings. Int fact, the Cbmmisszon‘s mtuition that something inay be
wior;g 15 right on target. The Commission should require Verizon 1o pmduéa a comprehensive
explanation: with verifiable documentation and shoul;*; not allow these ~dba§onian increases to
become effective unti l,‘it is proven tha: the rate are necessary for \ferizén to recover its forward
looking costs. E
1. . COMMENTS

A, IOF Ratey

Interoffice facihities or IOF is the UNE which CLECs utilize to transport traffic on a
dedicated baSis between Vérizon‘s central offices. IOF service is pfcwided and priced by Venzon
in both ﬁxcd‘ rate components and mileage base& ‘compcments depending on the capacity of the
facilities provided. 10F is used by sWitch~based CLECs to serve customers and 1s a cﬁtical
component of the costs that FSN, ATX and other CLECs incur in serving customers from their
respective swztches.“" |

The two IOF rate components which are critical cost éie‘ments for PCC memberé are the
mil&age based raies for DS1 and DS3 facilities, both of which appear oﬁ Attachment ITJ to the
Verizon compliance filing as rates that are being proposed to increase by more than 50%. |

Attachment 11 reflects the following rate compar:son for these rate el ements.
: p

Tanff 216 Rate Propesed Verizon Rate % Increase
DS-1 per mile §0.60 $3.37 462%
DS3 per mile §16.94 $51.31 O 203%

&% ]

* Remi and LSI do not own or operate their own switches and their interest in these
Comments is primanly focused on the DUF rates.
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Despyite the Commussion's instruct:ons on page 17 of1 m Order that Verizén pmvidcy i
r;yemﬁct concise explanation and verifiable documentation for cack specific UNE rate that
mereases by more than 50%, the entirety of Verizon's explanation for these voluminous rae
mcreases 1s as follows.

Increass in the JOF elemenis due io an increase in the investment
for the outside plant accounts as well s an increase in the annual
cost factors applied 1 the outside plant investments.

Furthermore, Verizon has not provided any spcciﬁc‘ documentation for these rate
increases other than the general documentation of the entire cost model runs. Clearly, this does
not provide the Commission with what it needs to determine if such dramatic rate increases are
truly justified from a fomard»lpaking cost perspective.

The Commission must require adcqﬁate information from Verizon and should hold any
rate increasss in abeyance until a comprehensi\re evaluat onis completed, These rate increases
are of no smatl conseqkusncs to PCC members. In fact, ATX has calculated that such a rate
increase would increase its IOF mileage costs by more than 273% or, on average, approximately
BEGIN PRQI’RIETARY "END PROPRIET ARY per month per customer. For FSN, the
custs associated with extending its switch coverage to outlying areas ftém its switch in
downtown Pittsburgh will be increased by over 450% -- an increase that wili eliminate any |
sotential to serve more rural customers ont a switch-based basis.® T ,hese massive increases will
anreasonably restnct FSN's énd ATX's ability to provide comperitive benefits to existing

custorners wnd will severely hmit future business opportunities.

S Because almost all CLEC switches are m more urbzn areas, the IOF mileage rate
increases would generally have a chilling effect on any CLEC which relies on IOF to
serve any significant distances outside of those urban areas. '
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Imposing thés&: increases on TOT mileage rates 1s dirccﬂy at odds with the
Commonwealth's objectives to bring meaningful, facilities-based competition to the more rural
parte of Pennsylvania. Indeed, such Imcreases serve (o promote ratier than dimim‘sh the digital
divide which the General Assembly is so defermuned to prevent. |

‘A’ccmrdingly, the Commission should require full disclosure from Verizon and preclude
any increases (o IOF rates unless and until such increases are fully justified from a forward
jooking cost perspective.® Otherwise, Verizon will be overcompensated to the detriment of
facilities-based providers and their customers.

B.  DUFRates

Daily usage files are the usage records pmduced and transmitted by Verizon for each
mbound and outbound call placed by or to a CLEC customer utilizing Verizon's Iocai circutt
swimhing* Fora UNEP provider, DUFs are a necessary element of providing retail bills to
customers and access bills to other carriers. Accordingly, m addition to switch us:ige charges,
CLECs pay any additional usage based rate for the records associated with the switch usége.

These DUP rates are also subject t¢ a massive rate increase pmposed by Verizon,
Hewever, Verizon's compliance filing oniy tells half the story. |

Attachment IlI to the compliance filing which identifies the 50% or more rate changes,

identifies the following DUF rate change:’

“ The PCC propases that the Commission identify rates like IOF and DUF which require
further investigation and require other final rates which are subject 1o this proceeding 1o
become effective. ‘

’ Attachment 111 to the compliance filing indicates that the DUT “[i]ncrease duc to an |
increase in the cost of providing the service and a decrease in demand for the service.”
Again, Verizon provides an inadequate explanation for the magritude of the rate increase
and provides no specific documnentation for the rate increase as the Commission required
for rates on the 50% or more rate change list. ‘
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Tariff 216 Rate Proposed Ver:zon Rdte % Increase

Existing Message Recording
permessage $0.000261 $0.00145 471%

This churge is for recording the message. While bad enough standing alone, Attachment
110 the cormphance filing reveals that Verizon is proposing an additional charge of $O‘001C?79 for
Aransmutting the same DUF record. While Attachment 1 (page 10 of 11) indicates that the

transmittal charge is a "new rate structure,” review of Verizon Tariff No. 216 reveals that it

’aaiuaﬂy is another massive increase as followkszg
Tariff 216 Rate Proposed Verizon Rate % Increase
Per Record Transmittal $0.000095 $0 0001079 1036%

Taken together, the rate charged to CLECs for recording and transmission of DUF files is

as follows:

Tarif{ 216 Rate Proposed Verizon Rate % Inciease

DLUF Rates _. ‘ $0.000356 $0.002569 S | 622%
| Whﬁe the PCC acknowledges that in ALJ Schnierle's May 7, 2002 Recommended
Decision (pp. 63-64) and in the Commission's October 24, 2004 Tentative Order (p. 172), prior
o ﬁxe‘nme_of any PCC member participation in this case, « DUF recording ratg‘ increase was
adopted, 1t is clear from the ALJ's and the Cormumission's decisions that they did not appreciate
the magnitude of the rate increase. As demonstrated in the attached Exhibit, the increase in DUF

rates can increase a UNE-P carrier's costs by tens or hundreds of thousands of dollars per

B 3ee T arsz No. 216 Setnop 3, 1st Revised Sheet 14. The trmsmxtml eharxge 18 referred to
n Tanff No. 216 as the "Network Data Mover, per message.”
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month.” Furthermére, v erizm_l‘s proposed rates are completely out of proportion when one
‘ccxr‘zszders, a5 ‘d.erﬁonstrated in the attached Exhz‘bit, that depending Qn‘ the duration of the call, the’
proposed rates for recording and transmitting usage date associated with Verizon's switching
function can exceed or, at & minimum, represent a large proportion of the entire charge for the
‘sv‘,ﬂiteh usage function.'"® Finally, Verizon's DUF message recording costs would have to be
meurred by Verizon for CALEA compliance even if it did not provide wholesale service to
CLECs and accordingly, it is completely inappropriate for CLECs to beaf the entire hurden of
this recordkeeping f‘uﬁcrion.

Although not a final Commission decision, in approving Verizon's proposed DUF rates m
its November 4, 2002 Tentative Order, the Commission accepted Verizon's argument thal a DUF
rate increase was justified due to smaller than anticipated DUF usage.!! However, this decision,
rendered about a year and half ago, is now outdatéd, pan’icularly when one considers that AT&T
Coxfumurﬁcations of Pennsylvania, LLC ("AT '&T"‘}, entered the residential market in most of
 Venzon's sewiée territory for the first time in the fall of this year. Ai:cordingly, at a minimum,
the Commission should require Verizon to adjust its DUF rates based on present usage, and,
‘furthcnnore, should require Venzon to re-tanff the DUF rate periodically (at leasiAonce every six

months) so that any increases or decreases in DUF usage are reflected in the DUF rate on a

timely basts.
y For example, a CLEC serving 30,000 UNE-P customers is likely in incur approximately

ten mitlion DUF records and will see a rate increase of over $20,000 per month as a result
of Verizon's proposed DUF rates.
H So, for example, for a one minute call the DUT charge (on a per message basis) would be
“over 187% of the total switch usage charge (on a per minute basis). For a four minute
cail, the DUF charge would be over 46% of the total switch usage charge.

" Temative Order at 122.
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I1l. CONCLUSION

For all the foregoing reasons, Verizon's proposed dramatic increases in IOF and DUF

rates should not be permitted to become effective, at least until such time as the Commission

conducts a comprehensive review to determine whether the proposed rates are justfied by

Verizon's forward-looking costs. Accordingly, after adudicating the Exceptions to Verizon's
compliance filing, the Commission should direct all of Venzon's UNE rates to become effective,

except for those on the 50% or more rate chenge list which require further review

Respectfully submi‘uéd,

Danie! Clearfield, Esquire

Alan C. Kohler, Esquire

WOLF, BLOCK, SCHORR and SOLIS-
COHEN, LLP '

212 Locust Street, Suite 300

Harrisburg, PA 17101

(717) 237-7160

Dated: February 25, 2003

DSH 39803 ATTO04 15620] -8 -




Venzon DUF Rates

R ﬁ,iw* WEY ., . Venzons EEE L R
e “RAteiElemient™ . . |TarffiNos21s] - ‘Proposal:~|r=.  Y:Ghange .
Pre Record Recorded § 00002618 0004490 471%

‘1Rer Record Transmitted $ 0.000095}% 0002079 1036%
Totals $ 0.000356] & 0.002569 622%

Acmal eﬁect on UNE P carrler casts

T Vemzows | - .
] #of BUF Records!Per Month Tar:ﬁNo 218 Proposilt |Monthly:Elhancial Impact:
1,000,000 $ 3560019 2569001% {2,213.00)
2,000,000 $  712001% 51380018 ~ {4,426.00)
5,000,000 1% 17800015 128450015 {11,065.00)!
10,000,000 $ 3560.00|% 25690005 {22,130.00)
50,000,000 $ 17.800.00 | §128,450.00 | § {110,650.00)
- 100,000.000 $ 3560000 (%25690000]8 {221,300.00)
DUF Rates as component of ULS Costs
Y : C o T } Verlzon‘s
o :l«anfﬂNo'.‘:zm‘ Proposil :
LA s 0001802 $ 0. 001373
[N 1
xDUFeé;i%a" . DU
3 ﬁ?aﬁﬁ‘?ﬁ‘b .ﬂ; ?ofa\/erlzon sw
‘ E v* Proposal
1 19 76% 767, 11%
-2 9 88% 93 55%
3 - 6.59% 62.37%
4 " 4.94% 46.78%)
5 3.85% 37.42%]
5 3.29% 21.18%
-7 2.82% 26.73%!
8 2.47% 23.39%
g - 2.20% 2079%
10 1.98% 18.71%




, BEFORE THE :
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Re. Generic Investigation Re Venzon : '
" Pennsylvania, Inc.'s Unbundled Network  © Docket No. R-00016683
Element Rates :

FULL SERVICE NETWORK’S COMMENTS TO
VERIZON'S COMPLIANCE FILING

- Full Service Computing Corp. t/a Full Service Network (“FSN”) submits these
Comments to Verizon Pennsylvania Inc.’s (“Verizon™) January 26, 2004 mpnma fling
whiéh purports to implement the Commission’s December 11, 2003 Final Opinion and Order in
the Commission’s most recent review of Verizon’s Unbundled Network Element (“UNE”) rates, |
as captioned above (“2003 UNE Rate Order™). These comments address one issue which is near
@d dear to FSN - that heing Verizon’s proposed €normous increase in its Density Cell 4 loop
rate from $16.75 per month to a whopping $23.62 per month.’ |

As reflected in the underlying record of this proceeding, FSN is arelatively smalt CLEC
which operates entirely in Pennsylvania and focuses its business activities in the Pittsburgh area,’
While FSN was a participant in the remand portion of this proceeding, it does not have the
reseurcés to evaluate Verizon’s calculation of thé $23.62 DC4 loop rate whit:h Verizon is niow

proposing as the result of the Commission’s 2003 UNE Rate Order. However, FSN can

! FSN is also submitting Joint Comments in this proceeding along with the other members
of the Pennsylvania Carriers' Coalition ("PCC"), ATX Licensing, Inc. (“ATX™), Line
Systems, Inc. ("LSI"} and Remi Retail Communications, L.L.C. ("Rerni") addressing two
other enormous wholesale rate increases being proposed by Verizor: — that beiny its

- proposed interoffice facility and daily usage file rates. ‘

r

FSN Comments to Commissiont Tentative Order at 1-2.
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comment ﬁrm-hand cn the impact of Verizon's proposed DC4 Joop rate increase if it is permitted
by this Ccmmﬁésicm 1o become effective.

Tu thé best of its knowledge, FSN is one of the few competitive local exchange carriers
(“CLECs") which actively provides service to residential customers 1n DC4.* Based on ‘thé-
cumrent DC4 loop rates and what appeared 10 be the prospeots for furthier xeducii’on 1 this docket

(given this Ctommission’:s public commitment to bringing meaningful competition to the rural
aress of the Commonwealth through its widespread Customer Education Program), FSN had
| conditional, but concrete, plans to expand its business 10 DC4. However, as FSN warned the
Coramission, substantial increases in DC4 rates would not only cause canceliaﬁon ofthe DC 4
expansion plans,’ but weuld cause FSN to “withdraw 1nto downtown Philadelphia and
Pittsburgh.” |

This unfortunate scenario now appears to be moving closer to becoming a reality.
Despite the Commissions’ efforts to make appropriate adjustments to Verizon’s cost study, and
despite the 4fact that these adjustmcms have had a meaningful and very pro-competitive gffect on
many UNE’S including the lbcp rates in DC’s 1, 2 and 3, the DC4 loop rate which Verizon
claims results from the Commission’s Order would shut down the little competition that has
dt:vs:ic;pcd in rural parts of the Commonwealth overnight

As to FSN, it has terminated all marketing actlxritxés i DC4.> Furthermore, if Verizon’s
pmposed DC4 Joop rates are adopted, FSN will be required to dramatically i‘ncrcase ifs rates to

its existing DCA customers making it highly likely that they will not remain FSN customers.®

3 TSN Comments at 3-5.
! TSN Comments at 5-6.
5 1In fact, as the record reflects, FSN terminated its marketing activities in DC4 around the

time of issuance of the Commission’s Tentative Order in this case. As it stated in its
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Fre:azing out the appmximate one million residential customers in DC4 from the banefits
of local competition is 10 10 ODE’S best interest — with the pc;ssibié exception of Venzon. In fact,
in the recent Chapter 3 legislative debates, avoidig a digital divide hetween the urban and rural
parts of the Commonwealth was of the highést legislative prionity.” Nevertheless, Verizon’s
proposed rates would promote the exact digital divide the General Assembly wants to prevent by
freezing out DC4 customers from the competitive landscape ~ cs;entxa}iv for all time.

Such an outcome not only thwarts 2 significant part of FSN’s busine:ss plan, but it 1s
amithética} to the public interest the Commission is directed to protect. While the Commission’s
~ Order is generally good {or competition in NCs 1,2, and 3,° 1t outright destroys competition in
DC4. The C‘ommission can simply not allow this scenano to occur and the agency has several

options which are addressed in the Comments below.

December 30, 2002 Comments, * ' . Upon receiving word of the Commiission’s
Teatative Order, FSN 1mmadlate]y calied halt to its expansion plans and has suSpended
all marketing activities in Density Cell 4. Comments at 4.

b Most existing FSN DC4 customers subscribe to a plan under whach they receive local
service and certain features for $24.95 per month. If Venizon’s proposed DCA4 loop rates
are adopted, ESN will be forced to eliminate that DC4 service offering and will restrict
DC4 service to an all in one plan which will be pnced at $54.95 per month.

! In fact, three of the four bills introduced in the General Assembly last year, SB 900, HB
1669, and HB 1010 contained numerous provisions to promote rural competition,
including a provision that required Verizon’s wholesale rates to be less than its retail rates
and a provision that provided universal service support to bath H EC and CLECs which
served rura? areas and Density Ceil 4 in particular.

B T he only other critical exceptions are Verizon's proposed dedicated tvanspo*t and daily
usage file rates which are addressed in the Joint Comments of the PCC at this docket.
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L COMMENTS

A. The Commission Should Hold Venzon to its Voluntary
Commitment in the Structural Separation Case,

The current $16 75 DC4 loop rate offered by Verizon through Teriff 216 is not a result of
a Verizon cost study or a C:c:rinmssion ratemaking order, but instead was  result of a voluntary
commutment by Verizon to the Commission to éw:id structural separation  As the Commission
knows well, in its historical Global Order,” upon a finding thz,it Verizon was engaging in anti-
competitive behavior, the Commission ordered that Verizon structuré:lly separate its wholesale

operations from its retail operations and initiated a proceeding specifically desigmed to

~ implement that objective ' Afier conducting a year-long proceeding, on April 11, 2001, the
Cmmmssioﬁ issued an Order which rescinded the structural separation requirement conditional
on Vertzon’s mluntaﬁly agreeing to a number of conditions. In establishing the conditions, the
Commission could not have been clearer about the repercussions if Venizon chose not to enter
infe 2 voluntary commitment to these conditions, which the Commission referred to jointly as the
“functional/structural separation terms and conditions.” Simply put, if Verizon refused to make
a veluntary wmmitment to all of the terms and conditions, the Cormnissmﬁ wdu‘ld proceed with
the ‘mplementation of the structural separation of the Company.

One of the “functional/structural separation terms and conditions™ is critically relevant tb
this pmcceéiﬁg. As the Commission exp}’amed the cbndition,
| In the rural arcas of Pennsylvania, éompetltion 1s severely lacking.

A prospective Gecrease in UNE rates in Density Cell 4, which

encompasses the most rural areas, will provide competitors with
the opportunity to deploy services otherwise not affordable in these

? Jownt Pention of NEXTLINK Pennsylvania, Inc. et al, P-00991648, P-00991649
(September 30, 1999)

“‘ Global Order at 215-236.
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areas. We are, therefore, ordering a $0.75 reduction in 2-wire lvop
rates, :n Density Cell 4. The new 2-wire loop rate in Degsity Cell
4 shall be revised accordingly. ~

Structural Separation Order at 401"

The Commission went on to direct that a UNE rate proceeding be convened to determune
whether ary further adjustment to Verizon's UNE rates was necessary.'” However, nothing in
the Order indicated or could be interpreted 1o relieve Verizon of its structural separation
avodance condition.

By letter dated April 20, 2001, Verizon accepted all of the conditions in the
Commission’s Aprl 11,2001 Order.”? Subsequently, Verizon reduced its DC4 loop rates by

- $.7510 $16.75 pér month which remains the DC4 Joop rate to this day.

Regardless of the outcome of the Commission adjustments t¢ Verizon's cost study,
‘Venizon should not be let off the hook for its voluntary commitment pertaining (o its DC‘?! loop
rates. No time limitation Wd.& placed on the commitment and the commitment among the other
{:(jnditicns relieved Verizon of the Commission’s structural separation reqﬁirement which by its
own caleulations saved the Company approximately one biltion dollars. : |

F urﬂxermore, Verizon’s commitment is just as important to rural competition as it was 1n
2001. Make no mistake about it, attempting to offer local service in DC4 at 2 $16.75 loop rate is
mitrginal at best and, from FSN’s' perspective, those rates _shcmid be reduced significantly.

However, at least the $16.75 loop rate provides FSN and other CLECs with a fighting chance. In

H Because Verizor's DC4 loop rate at the time was $17.50, the term reguired Verizon 1o
voluntarily reduce its DC4 rate to $16.75 to avoid structural separatior.

H Structural Separation Order at 47, Ordening Para. 19.

B Although the letter stated some qualifications about the nature of the functional
* separation conditions, it made no qualfication about the DC4 loop rate commitment.
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contrast. if the Commission alows Verizon’s proposed DC4 loop rates 1o become effective, the

chances for meamngfu! rural competition will be buried ~ probably forever.

B.  The Commission Should Make Further Adjustment 1o Verizon's
Cost Inputs and Should Complete the FLC/CC/BC Adiustment.

if the Comrmission is unwilling to hold Verizon 1o its structural separation avoidance
cornmitment for DC4 loop rates, it should act to further adjust Verizon's cost inputs to reduce the
resulting DC4 loop rate to « reasunable level, While FSN does not have the resources to engage
experss to tear apart Verizon®s cost model, it can identify some simple measures which will

ignificantly contribute to &4 more reasonable DQ”, result.

First, the Cormrnission should adopt the Exceptions of AT&T and MCI (which éompzmics
do have the resources to identify where Verizon has not fully complied with the Commussion’s
Urder) which have apparently discovered some significant discrepancies in the m&ﬁﬁer in which
Verizon ran its cost model which, once corrected, will reduce Verizon's proposed Iobp fates, |

’im}uding those in DC4. These reductions, while meaningful, will likely not reduce the DC4
loop rate nearly enough to even remoiely approach the existing $16.75 monihly rate,

Second, the Commiésibn should complete its Forward Looking Conversion ("FLC")/
Current CosthooR Cost ("GC;’BC';) ratio adjustment in compliance with the FCC's Virginia
Arburation Order.™ ‘ln the Virginia Arbitration Order, the FCC conducted & UNE rate
proceeding for Verizon Virginia, Inc, hecanse the Virginia Commission had decided not to
cbnduct its own proceeding. The FCC made many determunatiens in the Virgmia Arbin ation

Order, but its two most noteworthy determinations were that Verizon's forward looking cost of

“ o nthe Matter of ... Petition of WorldCom, Inc _ for Preemption .. of the Virgina State
Corporation Commission, CC Dockst No. 00-218 (August 29, 2003)
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capitel should be set higher to reflect a competitii'e environment™ anc that in calculating
Verizon's Annu al Cost Factors, Verizon's proposed FLC factor shmﬂd’ be iqjecled and replaced
witizAT&T MCl's proposed CC!BC ratio. '’ |

“In its 2063 UNE Rate Order, the Commission found thé Virgnia Arbitration Order 1o be
"instructive” and followed the FCC's two primary determinations with onc exception. For
example, on the basis of the Virginia Arbitration Order, the Commission increased Verizon's
cos: of capital by about 2 % points from that adopted in its Tentative Order from 9.83% to
22‘37‘&’ - an increase which has a significant upward impact on: Verizor's UNE rates. However,
as to the FLE/CC/BC adjustment, the Commission only adopted half of the FCC's adjustment
and while it rejected the FLC, it did not fimsh the job and replace it with the CC/BC ratio. While
this half-adjustment does have a significant downward impact on Verizon's Iciop ratés, ixicludiﬁg
the DC4 rates, its impact is generally cut m half because the Commission did not adopt the
FCC's fult adjustment.’’

The Corumission's half-way approach has a particularly problematic effect on DCA4 rates.
This is because, 4s recognized by Judge Schnierle, the FLC/CC/BC adjustment (when applied in

full has a disproportionate impact in DCA as compared to the other Density Cells. 18

= Virpmia Arbitration Order at 9 104,
' Virginia Arbitration Order at 1 140,

v The Commission apparently plans to revisit the rest of the adjustment, msertion of the
CC/BC retio, through a future proceedmg - for unknown and unexplamed reasons. See
2003 UNE Rate Order at 16. ,

a See March 17, 2003 Supplemental Recommended Decision on Remand at 40 recognizing
that the FLC/CC/BC adjustment would apparently reduce the DC4 rates more 50 than in
- other density cells. ‘ ‘
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¢ ¢
While there is no assurance tha; fimishing the job now (rather than 1n some future
procesding) wiH resull in rates that will enable meaningful D’C4: competition, it certainly would
represent a step mn the o ght direction. Accordingly, the Comnussion should act to complete its
work and finish the adjustmem, as the FCC did in the Mrgz’ma Arbirration Crder, in this
procesding.

C. The Commission Should Establish A Universal Service Funding
Mechanism

1f the Commission is unwilling to resolve the DC4 problem through the means advocated
ahove and, i‘act, even if 1t does, the Co:mmssmn should estabhish a uruversal service furidmg
mechamsm {0 rcmoveimplici( subsidies (and support) in Verion's rates and to provide
corresponding high cost support to both ILECs and CLECs serving DC4‘shi gh cost areas. The
congept of a universal service fund is not new to the Comimission and does not require an in-
depth explanation hérc. While this Comumission has da’bbléd in implementation of a USF
through its small cémpany fund, that fund does not address Verizon's service 1erritory; where a
tunding mechanism is mbst needed, and only supports reductions in access chérge and toll rates
-- because support from the fund is not portable, it does not kadvance competition in high cost
; reus.'? |
To address the Density Cell 4 probiem, the Commission must establish a universal |
serviﬁe finding mechanism for Verizon's service territory which reimvés all ixﬁplicit subsidy
{and support) from Yerzon's access charges and direcis the corresponding support, in a portable
man,nex; v all ILECs and CLECs serving residential customers in DCA4. It isyno’téworthy in this

* regard that three of the four bills introduced in the General Assembly in the legislative debate

13 Of course, this makes some senge for the irdependent companies where generally local
competition is still prohibited.
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Jast vear, SBO00, HB1669 and HB1010 required establishment of just such a universal service
finding mechanism.®® Of course, one of the keys to a successful universal service funding
mechamsm s a large cnn:ribution base. While the Commission cauld effectively implement a
USF in Venizon's service territory without cellular companies as part of the contribution base,
such an expansion of the contribution basc, if nccess‘ary through Jegislative action, would be
helpful to the Cammiésioﬁ’s efforts to promote m’ré] competition.
I CONCLUSION |

If the Commission's allows Verizon's proposed DC4 Joop rates to become effec:ﬁve, the‘ '
competitive scenario in DC4 will be intolerable with literally no light at the end of the tunnel.
The Commission should effectively address this situation now through the aitématives addrcsséd

in these Comments.

Respectfully submitted, |

M, oW
Daniel Clearfield, Esquire
Alan C. Kohler, Esquire
WOLF, BLOCK, SCHORR and SOLIS-
COHEN, LLP ,
212 Locust Street, Suite 300
Harnisburg, PA 17101
(717) 237-7160

Dated: I*ebmary 25,2003

“ 0 Misalso notewmhy that two of these three preces of legislation required that cellular
companies be included in the contribution base
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- Pennsylvaria Carriers’ Coalition R 3
~ Complamant, : "
Docket Na. R- aooom@sch_om’

v, : : .
. H
Verizon Pennsylvan:a, Inc. ‘ : ‘ ga b

Respondent.

PENNSYLVANIA CARRIERS' COALITION'S
COMPLAINT AND REQUEST FOR REJECTION
OR SUSPENSION OF TARIFF SUPPLEMENT

1. INTRODUCTION AND SUMMARY

The Pennsylvania Carriers' Coalition { ”PCC"}i submits this Complaini and Request kfof
Rejection or Suspension ag,ainét a tariff supplement filed by Verizon Pennsylvania, Inc. |
(“Verizon") on September 14, 2004. Although Verizon's filing is confusing and misleading, it is
apparently attempting to unilaterally amend its August 2, 2004 compliance tanff in the above-
captioned matt::}, which is currently scheduled to become effective as filed 6n October 1, 2004,
The rature of Verizon's proposed amendments is (o eliminate certain rate decreases, which it
erronzously believés is required by the Federal Communications Commiséion’s ("FCC") Interim

Order,” while leaving other rate element increases undisturbed

The PCC is comprised of Full Service Computing Corp. ¥a ("FSN"}, Remi Retail
Communications. L.L.C. ("Remi"), ATX Licensing, Inc. (*ATX"} and Line Systems, Inc.
{("LSI") and is an informal group of competitive local exchange carriers ("CLECs") which
conduct all of their business or their primary business in Penmsylvania.

* Inthe Matrer of Unbundled Access to Network Elements, WC Doc}\et 04-3 13 ¢ August 20,
2004) ( "Inze) i Order"). ;
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Verizc‘tr}’s requested relief is as anti-competitive as anything Verizon has ever brought
héfare this Commission Verizon's tarifl suppiement, in conjunction with its reiated stay petition
of other portions of its compliance tariff, attempts to split the Commssion's three and a half year
01d wholesale rate proceeding in two and, i doing so, turn it on its head. Of course, this
inappropriate request is nothing more than a continuing and determineri attempt to destroy its
competitors, including the PCC members, to the disadvantage of this Commission's pro-
competitive agenda and the interests of Peansylvania's consumers and businesses. |

The C?dmmission should simply reject (or at 2 mimumum suspend J Verizon's tanifl
supplement, Indeed, nothing in the FCC's /nterim Order (or any other regulatory or judicial
decision) compels or permits the result that Verizon demands. .

: 'Thmugh its tariff supplement, Verizon is attempting to evade the outcome of a
Commission proceeding which was actually initiated over three years ago in August of 2001 3
- and finally decided by Order entered December 1 1,2003° - — eight months prior to the FCC's
release of the [nteﬂm Rzkles. Accordingly, Verizon's request does nothing more than attempt to
take advémage of the fact that it has taken apyproximatc:}y nine months to impl,’cment this
C‘::)mmiésion‘s order — - otherwise the rates ordered by the Commission waul,d have been
effect mohlhs ago. |

This Commission has rcpeatedly determined that V. ¢riznn must continue to unbundle all
of its network elements needed to provide the Unbuncled Network Element Platform ("UNE-P") ‘

under state law at prices compliant with the Commission's rate orders, at least until such time as

SRR e AT

’ Generic Investigation Re: Verizon Pennsylvania Inc s Unbundled Network Elements,
- Order Instituting Generic Investigation of Verizon's UNE Rates, R-00016683, (August
30, 2001).
. Generic Investigation Re. Verizon Pennsylvenia Inc.’s Unbundled Network Elements

Funal Opinion and Order, R-00016683 (Decenber 11, 2003).
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Verizon meets the Glﬂiml Order® standards for relief ® Nothing in the fnterim Order preempts a
Stati: commission's exercise of state law authority. Nor is there any suggestion 1n the Jnrerim
Order that a state commussion's exetcise of state authority 18 m any way impacted. Accordingly.
Verizon's c:)mpliarice tariff rates, unaffected by its September 14, 2004 tariff suppiement, have -
been properly cs,‘tablished by the Commussion under state and federal law, are not directly
affected by the Inzerim Order and should become effective as planned. |
Furthermore, even under the Intertm Order, the FCC did not intenrd to affect state
commission rate orders, even if unlike here the rate orders were issued entirely under federal
taw, that were adopted long before the issuance of the Intermm R:zlz:»s’ or the USTA I/ mandate -~
’ as is the case with this. Commission’s December 11, 2003 Final Ratemalcing Order iat issue here.
The fact that the implementation of the rates has taken place over an extended period does not
change the fact that the state commuission rate determination was reached long before the J une’
15, 2004 benchmark date contained in the Inzerim Rules. Accordingly, even if the Interim Rules
had a direct impact on this Commussion's unbundling and pricing decisions under state law — —
which they do not - — the Intervm Order cannot be reasonably imcrprcted to affect a ratemaking

order issued over six months prior to the USTA Il mandate.

> Joint Petition of Nextlink Pennsylvania, inc. et al. P-00991648, P-00991649 (September
30,1699).

6 Investigation into the Obligation of Incumbent Local Exchange Carriers to Unbundle
Local Circuit Switching for the Enterprise Markets, 1 00630100, Final Order (December
18, 2003) Reconsideration Order (May 27, 2004) gowntly “Enterprise Switching
Orders"); Pennsylvania Public Utility Commission v. Verizon Pennsybeama, Inc. Taryf
Ne. 216 Revisions Regarding Four Line Carve Out, R-00049524 (August 5, 2004},
Pennsylvama Public Utility Commussion v. Verizon Pennsylvama Inc Taryf No. 216
Revisions regarding Switching, Transport and Plaiform for High Capacity Loops, R~
00049525 (August 5,2004)  All of these Comumission Orders are subject to a pending
federal court challenge by Verizon - ~ a challenge which this Commission has requested

 the federal court to dismiss. Verizon Pennsylvania, Inc. v. Terence J. Fuzpatrick et al.,
Civil Action No. 04-2709 (E.D. Pa). :
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In addition, under no circumstances does the Inzerim Order support Verizon s notion that
a state rate order which preceded the /nrerin Order and the USTA Il mandate should be split in
two 10 reject rate decreases and leave rate increases undisturbed. And, in fact, such a view is
complete nonsense. As the Commission is well awarc, the rates which resulted from the
Commussion's December 11, 2003 Final Ratemaking Order - the product of a series of
Commission determinations regarding interrelated rate mputs, including inputs iike cost of
zapital and depreciation, with different effects on different rate elements - dJ'E cach related to
each other and the resulting output of Verizon's cost study. To split the rateraking decision 1n
two, as Verizon proposes, would mrn the entire rate order and the Commission's undertying
inpu: determination on their head resulting n a'ccfnpletei y trrational and unsupportable decision
and u decision which would be completely inconsistent with this Commission's underlying
evidentiary record -- an unsuppoﬁablc result under stete and federal law.

Finally, if the Commission were to grant the relief Verizon requests,’ii wbuld violate the
terms of Veﬁzo'n’s Bell Atlantic/GTE merger commitments under which Verizon agré'ed to and
has a continuing obkigation to provide the network elements at issue at cost-based rates. Since
only the rates ordered by the Commission in its December 11, 2003 Final Raﬁemaking Order
- comply with the cost-based rate standard, the rates contained in Verizon's August 2, 2004
compliance taﬁff, in their entirety, must become effective on October 1, 20G4.

It is noteworthy that Verizon has now shed the vail that it advocated to this Conimission
| 3mcé the 1996 Telecommunications Act that i suppoﬁs fozal exchangé competition. Verizon's
current attempt is one of many initiatives to outright destroy local competition at its very roots,
Such an outcome is not only inconsistent with the Telecommumcations Act, but Pennsylvania

public policy and the interests of Pennsylvania's consumers énd businesses.
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The PCC respeetfislly requests that the Commission continug 1o reject Venzor's
* destructive attempts and reject the September 14, 2004 tariff supplement currently before the
- agency. Inspecific support of its request, the PCC states as follows:
1. THE pCC |
1. The PCC is an informal group of Pennsylvaria CLECs comprised of FSN, Remi,
AT and LSI. All PCC members compete with Verizon in Venizon's service territory and rely
on unbundled network elements purchased from Verizon and Verizon's wholesale tariff, known -
as Tariff 216,
2 The PCCis représented by the following attorneys in this proceeding:
Alan Kohler, Esq.
Daniel Clearfield, Esq.
Wolf Block Schorr & Solis-Cohen, LLC
212 Locust Street, Ste. 300
Hamisburg, PA 17101
717-237-7172
~ akohler@wolfblock.com
3. Each PCC member leases network elements from Verdzon which are affected by
the rates proposed in Verizon's September 14, 2004 {aniff supplement.
4 The PCC and 1ts member companies have standing to participate in these :

: proceedings.‘

l. BACKGROUND

5. On April 11, 2001 the Commission issued an Order which relieved Verizon of the
(7lubal Order's structural separation requirement.” As a condition of the rehcf the Cc:mmxssxcsn

ordered commencement of a new proceeding to determine whether any further adjustments of

Re. Structural Separation of Bell Atlantuc Pennsylvanta, {nc. Retail and Wholesale
Operarwns M-00001353 (Apnl 11, 2001).
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Verizon’s UNE rates was necessary and committed to reaching a Commission decision on
addztx‘mial UNE rate adjustments by no later than December 31,2007

| 6. Or August 31‘, 2001, the Commission issued an Order Insntuting Generie
1m>estigaffan of Verizon's UNE Kates and opened the asove-captioned docket.

7. To gay the least, the Commission’s wholesale rate proceedir;g took longer thar
antieipated and the Comnussion Gid not reach a Final Ratemaking Order until December 11,
2003.

8 The Commission then initiated the ¢ompliance stage of the proceeding to
implement its December 11, 2003 Final Ratemaking Order.

9. On July 17, 2004, the Commission entered a Compliance Order which required
Verizon (o file its compliance tariff within 15 days to become effective on October 1, 2004. On
August 2, 2094, Verizon submitted its comphance tariff with an effective date of October 1,

2004 |
| 10, On August 20, 2004, the FCC released its Duterim Order  As relevant here, the
’primary pux‘posckof the Interim Order and associated Interim Rules was to maintain the status
quo for federal unbundling requirements for a six month psri‘od following pﬁ‘blicatioﬁ pending
eStablishmem of permanent rules, As to the pricing of those network elements, the FCC
established a benchmark date of June 15, 2004, a day afler the UST4 /7 mandate was entered, to
maintain the status que from that date until its permanent rules were 1ssued. Whﬂrs the FCC
commented on the status of stale commission rate decistons 1ssued aﬁer June 15, 2004, it was not | :

clear nor conclusive and clarification of the issue remains pending before the FCC #

§ Verizon's claim that only state commission 1ncreases are permitted under the Mnterim
Rules has not been decided and remains pending before the FCC. See Petition for
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11, In the meantime, starting in December of 2003, this Commission moved forward
with its own unbundling regime under state law, which initative relied on and was grounded in
the unb undling standards established 1o the Global Order. Though the Enterprise Swuch :ing
Orders, 1ssued tn Decemﬁcr of 2003 and May of 2004 respectively, the Comunission required
- that enterprise switching continue 1o be unbundled even though enterprise switching elements are
no longer required t be unbundled under 47 U.S.C. § 251 federal unbundling rules” The
Cormission is also in the midst of reviewing Verizon’s state law unbundling obligations under.
the Glohal Order's unbundﬁng, standards.

12, The Commission’s December 11, 2003 Final Ratemai:ing Ordér is intended to
establish cost-based rates for Verizon network elements whick must continue to be unbundled
under state (and in some cases also under federal) law. The Commission‘s Ratema}dng order is
issued under both state and federal law which share the " Just reasonable and non~discnm1ratory"
ratemaking s{andard‘ The Commussion’s regulatory act:v;ty in thls arez under state law is not
directly affected by the federal standards embodied in the fnrerim Order'.

IV,  DISCUSSION

13, Verizon's attempt to reject all rate decreases and adopt all rate increases
pertaining to mass market switching, enterprise loops and dedicaged transport in its pending
compliance tariff is flawed and must be rejected for a variety of reasous.

14, First, nothing in the Jnterim Order preempts or suggeszs any effect of the !)"zzerz'm

Order on state commission unbundling decisions under authority of state law and associated

}Zmergency Clanﬁcatmn or Errata of the Association for Local Telecommumca ions
Services (ALTS") filed August 27, 2004 at CC Dockct No. 04-313.

, L Vf'm(,n has a pending chalen ge to the Bnterprise § wzzc]nrzg COrders befc:re the District
Court for the Eastcm District of Pennsylvania. ‘
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network element pricing decisiokns Accordingly, the Commission’s state unbundling plan,
which is {ully consistém with the Telecommunications Act, remains in full fofce and effect and
| - the associated pricing embodied in '\feriion‘s compliance 1ariff should be required 10 become
eff‘ectivc, as planmed and without modification, on October 1, 2004.
15. Sccénd, nothing m the Interim Order was intended “to disturb a state commission
’ ratemaking order which was issued over six months prior tu the June 15, 2004 beachmark date in
the Interim Order. Accordingly, even if applicable, the Interim Order’s focus on maintaining the
status quo s properly interpreted to be inclusive of the Commission’s Decemnber [ 1, 20G3 Fina_i’
Ratemaking Order which Established cost-based and "just, reasonable and rron-aiséﬁminatory"
rales for Verizon based on a huge evidentiary record at the time of issuance. | |
16.  Third, while in the Interim Order, the FCC comments on post June 15, 2004, state
commission ratemaking decisions, nothing in the fnterim Order is reasonably interpreted to
| require or péxmit splitting a state commission ratemaking decision in two in a manner that rejects
the rate decreases and édopts the rate tncreases. Any impact of the Intertm Rules on a state
commission ratemaking decision must effect the decision in its entirety, one way or anothcr.
| 17. Furthermore, to grant Verizon the relief it requests would violate Verizon’s

obligations and commitments resulting fonmn its merger with GTE Corp. To address the adverse
public imefest associated with its merger with GTE, former Bell Atlantic ,vol‘xjntarily agreed to a
package of merger conditions, including a voluntary commitment to facilitate and preserve UNE-
based compcution, including unbundled Jocal switching in combination with other network
elements. The centerpiece of the voluntarily-proposed and subsequemiy zipproi*éd merger
conditions provided that the cdmbinad cormpany - now Verizon ~ would continue 1o pmﬁde all

UNEs and UNE combinations at cost-based rates without interruption until legal chailenges to
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the FCC's unbundhing rules were ultimately resolved. Verizon expregcommmed 10 “continue
te make available to wlecommunications carriers each UNE required under” the FCC's UNE
Remand Order, among others, from the effective date of the merger “until the daié' on which the
[FCCY s orders in those proceedings, and any subsequent proceedings, become final and non-
appealable” (emphasis added). Moreovcr, Bell Atlantic expressly commtitied to hcmor its
*éuluniaﬁ}y-of‘femd condition unﬁi “the date of a final, non-appealable judicial decision providing
that {the then existing] UNEs or combination of UNEs are not required to Ec provided by
GTE/Bell Atlantic in the relevant geographic area.” Furthermore, as part of the condition,

v ertzon agreed to and was required to continue to offer these elements at cost-based rates “unti] |
the date of any final and non-appealable judicial decision that detennineé that Bell Atlantic/GTE
zs not required to provides such UNESs at cost-based rates.” Memorandum Opinion and Order.
Appheation of GTE Corporation, Transferor, and Bell Arlantic Corporauon, Transferee, for
Consent to Transfer Control, 15 FCC Red 14032 at 4 316 (2000). See alsa 1d., App. D, 39.

18.' - Certainly, the FCC's Interim Order, even shed its most favorable light to Verizon,
1S To a f‘ nal, non-appealable judicial decision which terminates the cost-based rate merger |
commutment, Accordingly, Verizon's merger commitment whick im:ludes a requirement that
Verizon continue to provide the network elements at issue to CLECé at cost-based rates remains

in cffe::t and can not be disreparded '” Because the rates in Verizor's August 2, HOO4 compliance

Q Verizon will undoubtedly claim that it was relieved from this condition 36 months from
closing of the merger. However, as the FCC stated in adopting the 36 month deadline,
“The conditivns we adopt ioddy will remain effective and enforceable for 36 months,
unless otherwise specified in the relevant condition.” Bell Atlantic/GTE Merger Order
at §255. Of course, as described above, that is exactly what the FCC did in specifically
cstablishing the UNE unbundling and cost-based raic conditions by superceding the 36
month deadhme with 1ts final, non-appealable order requirement.
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tariff are the rates that this (%miésion has determined are cast-basegcse rates must become
effective as planned to comply with the merger conditions. |
19 Based on the foregoing, Verizon's Septembcr 14, 2004 lariff supplement should
be ;qiec{ed or, at & minimum, suspended and the Commission should require that Verizon’s
August 2 comphance tanff become effective as planned on October i, 2004,
WHERBFORE, for all of the foregoing reasons, the PCC requests that the Commission

“reject or suspend Verrzon’s September 14, 2004 tarifl supplement.

Do fibe,

Daniel Clearfield
Alan Kohler
Wolf, Block, Schorr and Solis-Cohen LLp
212 Locust Street, Suite 300
Hamisburg, PA 17101
(717)237-7172
Dated: September 27, 2004 ‘
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VERIFICATION

1, Dawd 1. Malfara, Sr., President and Chief Executive Ofﬁf:eé nf Remi Retail

- Communications, LLC hereby state that the facts set fo:th in the attached Complaint and Requesx
for Suspension of ‘I‘aﬁffSupp‘lemems ‘mre true and correct (or are true and correct to the best of
my knowledge, information and belief) and that I expect to be_ able 1o prove the same at a hearing_
~beldm this matter. 1understand that the statemenis herein are made subject to the penalties of

18 Pa, C.S & 4904 (relating to unsworn fulsification to authorities}.

Q%?@f%z

David 1. Malfara, Presxdentand Chief
Executive Officer ,
Remi Retail Communications, LLC

Date: September 27, 2004



VERIFICATION

I, David E. Schwencke, President of Full Service Computing Corporation v/ Full Service
Network, hereby state that the f“aéts set forth in the attached Compiaim and Request for |
Suspension of Tariﬂ'Supplcmemé are true and correct (or are true and correct to the best of my
knowledge, information and belief) and that 1 expect to be able to prove the same at a hearing
held in this matéez* [ understand that the statements herein are made subject to the penalties of

18 Pa. C.S. § 4904 (relating to unsworn falsification to authorities;.

David E. Schwencke, President

Full Service Compusing Corp.
t/a Full Service Network

Date: September 27, 2004




VERIFICATION

I. Scott Dulin, Senior-Vice President of Al" X Licensing, Inc. hereby sﬁz‘yite that the facts
set forth in the attached Complaint and Request for Suspensitjn of TariZ{ Supplements are true
and correct (ot are true and correct 1o the best of my knowledge, information and belief) and that

expectto be able prove the same at a hearing held in this matter. I under,étané fhai the
statements herein are made subject to the penalties of 18 Pa C.8 § 4904 (relating t¢ unsworn

falsification to authorities).

Scatt Dulin, Senior Vice-President
ATX Licensing, Inc.
Date: September 27, 2004 ,




VERIFICATION

1, Michael Miller, Vice President of Line Systems, Inc. her‘eby state that the facts set forth
i the attachéd Cc;mpléim and Request {for Suspension of Tarft Supplements are true and éc)rrec; '
{or are true and correct 1o the best of my kncwiedge, information and belief) and that 1 expect 1o
be ahle 1o prove the same at a hearing held in this mattér. I understand that the statements herem
 are made subject 1o the penalties of 18 Pa. C.S. § 4904 (relating 10 unsworn falsification 1o

authorities),

Michael Miller,
; Line Systems, Inc.
Date: September 27, 2004 ~
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Generic Investipation of Verizon i
Pennsylvania, Inc.”s Unbundled ) , Docket No. R-00016683
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looking™ assumptions to i.h,e: number of nodes per ring and the éverage distance between the
nodes based on work by its interoffice traffic experts. But Verizon’s model does not attempt to
identify the actua. network configuration or Scck to develop the SONET rings that would suppoﬁ
the demand on the network. Clearly, the Synthesis Model 'goés farther than Verizon’s interoffice
cost émdy and develops the facilities to serve the projected demand. k
Verizon's various criticisms of the Synthesis Model are largcij without merit. A
principal complaint by Verizon about the Synthesis Model i$ that i; does not take into account
the ;)Oixxt~16~p0knt traffic in developing facilities. Verizon Stmt. 9.0 {(Gansert Reb.) at 22-23. But
this criticism applies equally to Verizon's cosvt moch‘, which doss not aﬁempt to model a
forward-looking network. AT&T/WCOM Ex. 10 (Va. Tr. 5547-51). Verizon also criticizes the
Synthesis Model for underestimating the facilities, but this criticism ignores the fact that the
Synthesis Model common transport costs are higher than those of Vefiion, |
| The interoffice module of the Synthesis Model is by no means perfect, but it
pravides an appropriate, if conservative, estimate of common transport costs. 1f, howeven the
Commission decides to use Verizon’s common transport costs, those costs were deveiéped 'using
the same underlying cost elements set forth in Verizon's dedicated transport cost study‘ and
accordingly the same adjustments proposed by AT&T and WorldCom should be made to the
common transport costs. ’
J. 0SStAccess To OSS
Verizon pfoposes to apply a recurring “Access to OSS” charge of $0.83 or $0.78 per
month pér line to all UNE loops, UNE platforms and resale loops. Verizon asserts tha this
charge is designed to recover: “(1) initial development costs to make ... access to operations
support systems possible: and (2) the associated rcéurring capital costs and ongoing maintenance

expenses associated with provisioning OSS Access on an ongoing basis.” Verizon Stmt. 1.0
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(Recurring Cost Panel Dir.) at 126~2y7, Verizon has failed to justify récovery of either set of OSS
access charges. |
1. Recovery Of'CTompctifion-Onset' Costs |
The one-time dcveiopmcm costs in Verizon’s “access to OSS” study are caused by the

transition 1o & competitive environment, not by new entrants’ orders for UNEs. Therefore, it is

inappropriate to recover these costs solely from new entrants. Because new entrants incur costs

for their own portion of the electronic gateway between their operatién and Verizon's OSSQ the
simplest competitively neutrél mechanism for cost recovery is to require each company to bear
| its own costs for access to OSS. AT&T/WCOM Stmt. 8.0 (AT&T/WCOM Recurring Ccst Panel
",Rcb.) 140-47. This procedure is also the only way to give Verizon an incentive to select the
most efficient nieans of complying with its competition-onset obligations. If Veriion is-allowed
fo pass on o CLECS the costs of developing the necessary new gazeways ;md functions,
Verizon's mcentzve will be to do so inas costlv and inefficient manner as possnble Id
1f the Commission authorizes any explicit charge for aceess to OSS charge, however, the
charge shéuiﬁ' take the form of a competitively neutral surcharge on all Pennsylvania
tc!eccmmunicaﬁons users. 13t Verizon's surrebuttal testimony asserts that an end-user Surcharge

132 Verizon

of thxs kind would be uniawful dl’ld the source of an improper subsidy for CLECs.
itself proposed recovering OSS costs through an end-user surcharge in Hawaii, however, and has

consented to a similar arrangement in New York.'?

3 AT&T/WCOM Stmt. 8.0 (AT&T/WCOM Recurring Cost Panel Reb.) at 148-52 (citing state
and FCC precedent); Order Instituting Rulemaking on the Commission’s Own Motion into
Competition for Local Exchange Services, Rulemaking 95-04-043 (Cal. PUC 9/8/00), at 13.

B2 Verizon Stmt. 1.1 (Recurring Cost Panel Sur.) at 216-26; Verizon Stmt. 3.2 (Shelanski-

Tardiff Sur.) at 39.

U3 Tp, 355-56; AT&T Exh. 29 (Venzon opening brief 1o the Hawaii PUC filed Jan. 10, 2001)
at 12-13; AT&T/WCOM Ex. 4 (Va. Tr. 3940-43 {Minion)).
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‘Based on Verizon's reported écccss to OSS costs, an eighx-aeﬁ; per month per line
surchafgg would be ample to recover all of the alleged costs over a ten-year period. Even the
eight-cent per month surdhargc figure is likely too high. because Verizon's access to OSS cost
study ,a'lmést certainly reflects costs that are embedded or short-run, rather than forward-looking
and long ran;'® costs of systems that are redundant or obsolete:™* costs incurred to satisfy FCC
conditions to the approval of the mergers that created V erizon; % and costs that Verizon bas also
proposed 10 re’cov"cr in its recurring charges for individual UNEs or its charges to resehérs of
wholesale service.'” AT&T/WCOM Stmt. 8.0 (AT&T/WCOM Recurring Cost Panel Reb.)
at 153-59. The F‘CC‘has no way to verify that these improper costs were excluded: Verizon’s
cost study documentation is too cursory and incomplete. AT&T:-’WCOM Stmt. 8.0
(A’I‘&T?’WCZOM Recurring Cost Panel Reb.) at 153-39; AT&T/WCOM Exh. 5 (Va. Tr, 3975-76
(Murray)).

2. Recovery Of Ongoing OSS Expenses

Approximately 56 percent of Verizon’s proposed Access to OSS charge 15 purportedly
designed :6 recover the ongoing costs of maintaining and improving OSS. Verizon has not
cstimated'these ongoing costs directly, and has simply assumed that annual softwar‘ekmainte-

nance costs will equal 15 percent of initial development costs. Verizon provides virtually no

B4 AT&T/WCOM Stmt. 8.0 (AT&T/WCOM Recurring Cost Panel Reb.) at 153-54.

35 J4 at157. Verizon purported to design its OSS access charge to recover the OSS
development costs the company incurred during 1996-99. The OSS systems developed during
1996-99 that are now partially or wholly obsolete include certain billing systems that have been
superseded by Express Track; the Verizon South preorder graphical user interface ("GUI”)
known as ECG; and the basic ordering interfaces that preceded Lozal Service Ordering Guide
(“LSOG"y 4 and 5. AT&T/WCOM Ex. 4 (Va. Tr. 3914-24 (Minion)).

V6 ATET/WCOM Stmt, 8.0 (AT&T/WCOM Recurring Cost Panel Reb.yat 157, AT&T/WCOM
Ex. 4 (Va. Tr. 3930-3932 (Minion). ‘

BT AT&T/WCOM Sumt. 8.0 (AT&T/WCOM Recurring Cost Panel Reb ) at 157-58; Va. Tr.
3957-59 (Murray) (explaining nature of potential double-recovery), Jd. at 3962-64 (colloguy
 between Mr. Minion and FCC Staff). |
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support for this 'ratic:g makes no attempt to accbum for reductions in OSS computer costs over
time, and. in any event, cannot reasonably apply this ratio 10 OSS’ development costs 1hét are
themselves inflated. For these and other reasons, Verizon should be required to recover its
ongoing OSS costs in the same way it captures ali normal forward-looking recurring OSS
expenses. through its normal cost factors AT&T/WCOM Stmt. 8.0 (AT&T/WCOM Recurring
Cost Panel Reb.) at 151-65. | | |
K. Daily Usage File (“DUF*)

ferizon has proposed several Dai{y Usage File (*DUF™ charges for recording
and transmitting the DUF messages competitors with records of their customers’ int‘raLATA
local and toll usage detail for billing purposes. The most sign,iﬁt:ant of these charges is a per-
message “Message Recording” charge of $0.00153 per message. AT&T/WCOM Sunt. 8.0
(AT&T/WCOM Recurring Cost Panel Reb ) at 165-66.

This proposed charge is approximately six times t’hé curreﬁt price in Pennsyvlvania
of $.000261 per message k(which is itself inflated), and also well out of proportion wiih the prices
adopled in other stzites, For a subscriber that generates 200 messages per line per month, th’is
charge would add $0.30 per line per month to the CLEC’s costs of serving that customer. /d

These costs are inflated in several respects. First, the types of costs Verizon has
included here are the same types of costs it claims to be recovering fhrough its proposed annual
cost factors; hence, including these supposed labor costs ir; the pér-message DUF charge‘ would
1ikely double-recover Verizon's costs. Id at 166-70.

Second, Verizon has spread the DUF costs over an implausibly low number of
x‘:u:ssagés5 and has compounded the error by assuming an imp!auﬁbiy luw rate of gmwih in
demand, Specifically, Verizon has assumed that the total dcmand for DUF messages in the

region will be under [BEGIN VERIZON PROPRIETARY] [END VERIZON
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PROPRIETARY) million per year in 2000, and will increase by only slightly more than
[BEGIN VERIZON PROPRIETARY] {ENI) VERIZON PROPRIETARY] percent per
year after that. AT&T/WCOM Exk. 4 (Va. Tr. 3989) (Minian)bg Verizon Cost Study Va. Exh. F-
3. This is much lower than the rate of growth that Verizon predic‘ts: for overall demand for resale
and UNE-P ih the same region during the same period:

[BEGIN VERIZON PROPRIETARY]

i |

i
5

| P

“JEND VERIZON PROPRIETARY]

Assume that the average line will generate 200 messages per month, the disparity

between the two sets of growth rates implies that only {BEGIN VERIZON PROPRIETARY}

‘ [END VERIZON PROPRIETARY] perceat of resale and UNE-P lines will

have customers »sﬁbscribing,to DUF in the years 2002, 2003 and 2004, respectively. These

: perﬁccntﬁgas are much lower than the take rates assumed by Verizon in sizing its DUF service

center, however.  For that purpose, Verizon assumed that a magjority of resale and UNE-P
customers would subscribe to DUF. See AT&T/WCOM Exh. 4 (VA Tr. 3992) (Minion).

There is no indication that Verizon has ever made any “adjustment on a forward-

looking basis to match the size of the CBO |customer billing organization] to the size of the

demand ™ AT&T!WC(}M Ex.4 (Va. Tr. 3999 (Murray). Because the predominantly labor-

related costs of the CBO should be closely scaleable with demand, Verizon's fai[uré‘tc‘ reduce

1 Figuré for 2000 comes from Verizon response to MCl WorldCom/AT&T Request TV-7.
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~ VERIZON PENNSYLVANIA INC.’S MEMORANDUM OF LAW
IN OPPOSITION TO THE PCC’SMOTION FOR SUMMARY JUDGMENT

INTRODUCTION

Lacking in any factual or lyegaly support for its claims, the PCC’s Motién for
Iv’artial Summary Judgment and Memorandum in Support Thereof (“PCC Brief") |
| mischarécterizes the goveming tariffs, statutes, caselaw and even the limited “stipulation”
6f agreed fucts attached to its brief. The PCC never denies that OSS and DUF costs are
caused by resellers and that resellers are legally required to pay them. Instead, the PCC
relies on baseless technical arguments in a.n attm.'gp'tj to create a loophole and foist the
© costs its memiber companies should ﬁghtfull y lpay onto Verizon or other carriers.
First, the PCC unconvincingly attempts to avo.id the p;eclusivc effect of the
~ Commussion’s Generic UNE orders approving these charges to resellers and their
placement in Verizon’s Taﬁﬁ‘ 21 6 Arguing that it did not have a ;‘sufﬁcient level of
incentive to litigate” the issues in the Generic UNE case (PCC Brief at 17), the PCC
seeks to be excused Fr‘o‘m well—esta‘blished legal doctrines that preclude it from |
E challcngirig these rates now when it should have raised anyksuch claims in the Generic
UNE éag;é. But the ]kaw does not allow this Cormumission to grant':thc PCC the “second
bite at the applé" that it seeks; and its complaint should be dismissed.
" Sccbad, }thc PCC argues that the challenged rates eire: "‘untaﬁffed,” even ih,augh

they plainly appear in Tariff 216, which by its terms is applicable to services provided to
| aIi local exchange companies. The PCC tries to justify this élaim by makx-ng a faiéc
distinction between the rates paid by resellers and the rates paid by other CLEC'S for the
same service, but there is no support for this distine‘tioﬁ in the taﬁ.Ff‘s, in the Generic

: UNE orders, or anywhere clse.
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Third, the PCC attempts to evade its fair share of the Access to OSS costs by
arguing that resold telephone lines associated with a high-capacity service platform
should not pay the Access to OSS charge, even though both the Generic UNE
Recommended Decision adopted by the Co_mmission and the tariff clearly state .thét the
dharg‘e applies on a “per line” basis. The PCC attempts to confuse the issue by asserting,
without any support, that “line” actually means “loop™ and creating the ne\x} phrase
“fline/loop.” Through this wordplay, the PCC would have a CLEC serving a large
business with 23 resold lines provided on a high capacity platform (the so-called
“linefloop™) pay the same Access to OSS charge as a CLEC providing one residential
POTS line, thus shifting a disproportionate share of cost recovery to CLECs that serve
mass market customers, contrary to the terms of Verizon’s Commission-approved tariff.

Fauﬂh, the PCC argues in a condusoky fashion that the Telecommunications Act
requires that costs for Access to OSS and DUF services be reflected in the wholesale
discount for the resale of retail telecommunications sexvice, 1ot in a separate charge. But
- the language it quotes says nothing whatsoever about whether the wholesale discount for
resold retail telecommunications services should also incorporate 'thé cost of services
provided directly to resale carriers. In fact, a fair reading of the Act would }zar include
those costs és part of the wholesale discount, which only takes into account ’cos\ts to |
provide retail sérvice that are “‘avoided™ as a result of prov;din'g service at wholesale, not
additional costs that arc incurred as a result of providing‘wholesalc service. Thus, the
Commission was well within its authority to order that Verizon collect these costs —

which are not part of Verizon’s costs to provide retail service, but are incurred solely to




provide services to other carriers — through a separate per-line charge on resellers rather
than artificially 'building them into the resale discount. | |
The PC‘,C*;‘S arguments amount to little more than wordplay and are completely
| devoid of fhe factual and legal support that would be required to find in favor of the PCC
| on its claim that resellers have been improperly charged for “untariffed” services since
October of 2004. Because the PCC has not met its burden of demonstrating that it is
entitled to judgment in its favor under the undisputed facts and governing law, its motion
must be denied. Further, because all of its claims are preciuded by the holdings in the
Generic UNE proceeding, the complaint must be dismissed with prejudice,

DISCUSSION

1. The Complaint is Barred as a Matter of Law by the
Commmission’s Decisions in the Generic UNE Matter

As discussed in detail in Verizon’s Meniorandurn in’Suppo.ﬁ of it Motion for
Summmy Judgment (“Verizon Main Briei"), the Commission approved the rates at issue
in the Generic UNE proceeding after consic‘le.riﬁg numerous cha}ienges by CLECs and
other parties. The Commussion explicitly found that the rateé would apply to resellers
because they wcré specifically calculated to spread the relevant costs across both UNE
and resold lines.'; FSN and ATX were parties to that proceedirig. LSI also participated in |
tﬁat praceeding through the PCC. Although its late-filed motion to intervene was denied,
for purpbses of the doctrine of res judicata LS remained in privity with the other PCC
member companies - indeed, the Commission held that its legal interests were |

represented by those parties.” Although it was fairly discloéed in the record and

' Verizon Main Brief at 2-6.

2 Verizon Main Briefat 11-12.
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acknowledged by the ALJ and the C’ommis‘sion throughout the proceeding that the
Access to OSS and DUF rates wduld apply to fesellers, neither the PCC nor its member
companices ever challenged the application ofthe rates to resellers. Nor did they
' chaﬂehge Verizon’s compliance filing showing that those rates would appear in Tanff
216 For these reasons, the PCC is precluded by res judicata from challengiﬁg these
rates in the instant proceeding.* |

The PCC argues that the claims made in the instant matter, while relatcd to those
litigated in the Generic UNE matter, are not precisely the same. Even if that were true, it
would not defeat the application of res judicata: “"importantly, res judicata will not be
ﬁefeated by minor differences of form, parties or allegations where the controlling issues
have been fesol‘ved in a prior proceeding in which the present parties had an opportunity

to appear and assert their rights.”

The PCC claims that the controlling issues were not
‘decided in Generie UNE because “the plain text of the PUC’s Final Opinion and Order
and its Compliance Filing Order show that the Commission made no determination that

"% The controlling issue,

~ Verizon had tariffed a Resale rate via its Tariff 216 amendments.
however, 1s niot whether the Commission approved, or Verizon tariffed, a “resale rate”
(whatever that means) - it is whether the Commission approved, and Verizon tariffed,

rates for Access to OSS and DUF service that apply to both CLECs and resellers, The

Commussion expressly did so.

Vertzon Main Brief at 5, 12, ’

See Verizon Main Brief at 8-12.

o

Jett v. Beech Interplex, Inc. et al, 2004 U.S. Dist. LEXIS 13352 (E.D. Pa. 2004), quoting Helmig v.
Rockwell Mg Co., 389 Pa. 21, 131 A.2d 622, 627 (Pa. 1957). See also, Verizon Mamn Bnefat 8-11.

® PCCBnefat 13,
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As discusscd i detail in Venzon’s Mam Bnef, the application of these rates to
resellers was essential to the Commission’s approval because the rates were specifically
calculated toy recover Verizén’s costs to provide these services by spreading them across
all cost-causers, inclu;ling resellers. Thus, the rates that were approved for placement in
Tariff 216 - a tarxf’f that by its own terms applies broadly to “services provided by
{Venzon PA] to Other Telephone Companies that have been authorized by the [PUC] to
provide local cx¢hange service in Pennsylvania’” ~ necessarily apply to resellers and not
just UNE&ﬁased CLECs. If the PCC wére now permitted to collaterally attack the
, C:ommiséions’ holding and block the application of the rates to resellers, the ehtire rate
structure would be invalidated. Verizon would no longer be able to recover all the costs
o which it is entitled, and thus the rates would have to be reformulated, re-litigated, and
re-approved,? and the resale discount recalculated to include the costs to provide Access
to OSS and DUF, which it currently does not. Res judicata bars ﬂlis type of chalieﬁge to
settied rates.

With respect to collateral estoppel,’ the PCC argues that the doctrine does not
apply because the issues raised here were not litigated in Generic UNE because “the
PCC’s challenge fo the manner of setting Verizon’s wholesale rates for the resale of its

- telecommunications service was never addressed, much less litigated, in the Generic

‘Tanff 216, Sec. 1(AJ, Third Revised Sheet 1
Verizon Main Brief at 9-10.

As stated 1 Verrzon's Main Brief, it 15 not necessary te invoke the doctrine of collateral estoppel
because res judicata bars the entire complaict. However, Verizon maintains that the docirine would
apply to preclude the PCC from re-htigating the issves of whether the applicable rates were properly
applied to resellers, whether they apply on a per-line basis, and whether 1t was appropriate to recover
Access to 0SS and DUF costs through tanffed rates rather than an offset to the wholesale discount,
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UNE proceeding.”*® This argument is irrelevant, however, because the instant Complaint
does not challenge the r:ianncr of setting Verizon's wholesale rates for the resale of its
telecommunications service. Access to OSS and DUF service are pmﬁded only to other
tclcbh(}ne companies and are pot retail telecon*i’munications services that gnay be resold 10
end users (end users have no reason to purchase OSS or DUF). The rates for these
services are the only ones challenged in the Complaint. While the PCC does afgue that
the costs associated with Access to OSS and DUF should be recovered from rescllers via
offsets to the wholesale discounts instead of being separately assessed through the
challenged rates, that issue acmall y was raised and litigated in «:;enem UNE, and
~ necessarily rejected when the rates were appmved.“ ’

Finally, the PCC argues that the approval of Access to OSS and DUF charges as
applied to resellers was not “cssential” to the judgment in Generic UNE as reQuircdkby
the doétﬁne of collateral ‘estoppely because the “scope, focus and intent” of the Generic
UNE proceeding was “to review the just and reasonableness of Verizon's UNE rates.”
PCC Brief at 14, par 20. This argument is meritless because the “SGOpc, focus and
mntent” of a proceeding are simply not relevant to the question of whether a particular
issue was essential 1o the judgment; In this case, the judgment approved a number of

rates including the challenged rates. For the reasons discussed above and set forth in

' PCC Briefat 13.
" Verizon Main Brief at 13-14. The PCC claims that the Commission’s decision in Generic UNE
cannot be preclusive on this issue because it 15 inconsistent with the Commission’s order approving
the now-invahd wholesale discounts that PCC contends did contam an offset for OSS related costs.
This argament is meritless for two reasons. First, as discussed in more detail in section 4 below,
the OSS relared costs factored into the old wholesale discount are different from the Access to OSS
costs recovered through the rates at issue. Mere importantly, however, the Commission's approval
of those diseounts was invalidated by the federal courts. Obviously there 15 no support for the
proposition that a judgment cannot be preclusive because it is inconsistent with another judgment
that was subsequently reversed. :




e ” ®

Verizon’s Main Brief at 13, the application of these rates to resellers is essential to the
judgment approving the rates because the rates were formulated to recover specified costs
by spreading them across two categories of users -- UNE purchasers and resellers, The
rates would fail of their essential purpose if one category of users were excused from |
paying them. |

In any event, as discussed in Verizon’s Main brief at 14<15, even 1f common law
d()ctrines of res judicata and/or collateral estoppel dici not preclude the PCC from making
the claims in the Complaint, which they do, the PC(‘*s collateral attack of the Boldings in
Generic: UNE is barred by statute. The Commission already resolved all of the legal
issues raised by the PCC when it approved the rates at issue and approved their
placement in Tariff 216. 66 Pa.C.S. § 316 dictates that Commission orders “shall remain
conclusive upon all p&rtiss affected thereby, unlesskset aside, annulled or modified on
judicial review.” The application of precedent therefore dictates that the PCC's motion

for summar:;r judgment be denied and that Verizon’s be granted.

2. The Rates are Properly Tariffed as to Resellers

The PCC contends that the Access to OSS and DUF rates tanffed in Tanff 216
are sumehow different from the same rates “as applied to Resale ser‘yice.” As the PCC
argues, “Verizon's amendments tyo its UNE tariff, Tariff 216, did not in any way apply
the OSS and DUF charges to Verizon’s Resale service.™ As discussed above, PCC’s
characierization of Tariff 216 as a “UNE” tariff is a limitation of the PCC’s own
fubrication because the tariff by its own terms applies more broadly to services provided

1o ““other telephone companies that have been authorized by the [PUC] to provide local

2 peC Briefat 19, par. 29,
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exchange service in Pennsylvania” — a category that includes resellers. Similarly, the

PCC’s invention of the term “Resale Serviee’ mld

to which the charges at issue are
supposedly applied is meritless. “Resale service” does not exist under the tariffs or the
applicable law. Rather, under the Telecommunications Act, carriers may resell Verizon’s
retail teiecoxﬁﬁunicatiohs services at a discount, Tariff 1 sets fodh certain of Verizon’s
noncompetitwé retail ser\?ices, and‘also contains some provisions rélating 1o resale
includiﬁg.thc discounts applicable to retail rates. 1t is undisputed that neither‘Access to |
0SS nor DUF isa retail telecommunications service that may be resold. Rather, they are
services provi.ded énly to other telephone companies. Further, the rates for Accesé to
OSS and DUF service are the same for 2l telephone companies that use these services.
The‘ref’oré the PCC’s argument that the “resale based OSS and DUF charges” are
somehow different from the charges set forth in Tariff 216 (and therefore "‘untadffed") is
factually and legally incorrect.

For example. thc PCC cites 66 Pa. C. S sechcn 1303, which provides that a public
utility may not charge “a greater or lesser rate for any service rendered . than that
specified in the tariffs of such public utility applica‘b[e thereto.” PCC brief at 17
 (emphasis in original). According to the PCC, this l_anguage means that the “OSS and
DUF charges must be shown in Vérizon’s tariffs as being applicable specifically to
Resale,” The statute says no such thing, however. The stafute requires that Verizon
charge the tariffed rate for each service. In this case, resellers were charged the tariffed‘

rates for Access to 0SS and DUF services (nof the nonexistent “resale service™). There is

B Seeeg., PCC Brefat 19, par. 29 (“the provisions addressing Resale service are predomnantly in

Venzon's retail tarsft”); 1d. at 20, par. 31 (“the acral text of Verizon's tariff amendments refated to
those charges offers no clue whatsoever that the charges are apphcable to Resale servxce L Id at 20,
par. 32 [“{Venzon] claims to have implemented new charges on Resale service. . ")
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no dispute that resellers access Verizon’s OSS and that they use DUF service, to the
extent that they affirmatively order it. Tariff 216 clearly states that the rates at issuc
apply to Access to OSS and DUF service and therefore complies with section 1303.

The PCC cites The Electric Materials Company v. North East Hear & Light

Company, 1994 Pa. PUC LEXIS 12, **3.4 for the proposition that “resale based OSS and

DUF charges” cannot be imposed using the “UNE” rates set forth in Taﬁﬁ‘zlé, That
case likewise does not support the PCC’s argument. In Electric Mat’eriais,‘ the
Commission held that the gas company was niot providing ihe Birm transportation service
for which it was charging the customer but instead was providing an inferior and | |
unauthorized imermptible service, for which no rate was tariffed. In this case, resellers |

are getting the benefit of the tariffed services, at the rates for those services that were

approved by the Commission to be paid by both CLECs and resellers. Electric Materials

therefore is inapposite.

The PCC’s exaggerated afgument that ‘v’eriion is “picking and choosing” rates
from Tariff 216 to charge to resellers is baseless. The record indisputably demonstrates
that both of these rates were specifically calculated and knowingly approved by the
Commission for application to resellers, and in this re,spect‘ are quite distinct from the
UNE “loop and port charges™ that the PCC refers to in its brief. Accordingly, Verizon’s
application of the Access to OSS and DUF rates o resellers 1s in no way arbitrary, should
come as no '$urprise to the PCC, and does not start the Commission down a “slippery
slope” Whereby any UNE rate may be charged to resellers, as the PCC suggests. '

Alihough the PCC vainly attempts to distinguish the “resale-based” OSS and

DUF charges‘ from the charges set forth in Tariff 216, the distinction is illusory and the
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rates are éne and the same. Further, beczius’e the rates are for services provided to other
telephone companies, and not for retail telecommunications services, they are properly
tariffed in Tariff 216 rather than Tariff 1. The PCC’s motion for summary judgment

~ should therefore be deni¢d.

3. The Access to OSS Rate Applies on a Per-Line, not Per-Loop Basis

Apparently unable to support its contention that the access to OSS rate app}ies on
a “per loop” basis, the PCC has abandoned that position and now argues that the charges
apply on a “per line” basis, but that “loop” and “line’ mean the same thing. In the Joint
Issues list filed by PCC's counsel with the presiding officer, the parties agreed that the
issue to be resolved is “Did Verizon misapply the access to OSS chargé in certaiﬁ
‘instances by charging the fee on a per line rather than a per loop basis?”"* The PCC now
im"alidaics‘that agrecd~up0n question by collapsing the tw’oktems and referring in its
brief to “line/loops.”"® This semantic sleight of hand should be recognized for whét it ts:
a concession that the charges are properly applied on a *“per line” basis, as the tanft
clearly states and as ’speciﬁcally ordered by the ALJ in his Recommended Decision. See
Verizon Main Briefat 17-19. The only issue to be resolved is whether Verizon is
applying the charge on a p&raﬁne basis with respect lé the high capacity SCrviées
purchased by LSI for resale,

LSI purchases ISDN PRI service from Verizon for resale.’® ISDN PRI is a central

office based service arrangement that provides a 1.544 Mbps digital connection between

, 1 See Jount Issues List {iled by counsel for the PCC oo June 19, 2006
8 See PCC Brief at 24-25.

See Appendix to PCC's Brief at paragraph 3.

10
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the central office and the customer premises !’ This service is exp!,ained in Verizon’s
tariff Pa. PUC No. 500, section 22 (;‘PRI tariff”). In simple terms, it is a high capacity
network interface supporting 23 voice/data lines that can be configured in different ways.
Each ISDN PRI connection provides 24 “channels”, one of which is a “D™ channel used
for’ signaling and control functions and 23 of which are voice capable “*B” channels which
“provide the customer with the capabilities of simultaneous access, transmission and
switching of voice, data and imaging services via channélizcd transport.” Jd. In other
words, eaéh of the B channels ﬁm,ctions as a telephone line, giving the cnsfomer the
caﬁability to have 23 separate telephone calls proceeding simultaneously.

As the tariff explains: “software defined lines are lines which are provisioned on
the Primary Rate Access facility by establishing their identity in central office
translations. Thesc lines physically fide on the 4-wire ISDN Primary Rate Access
Facility.” /d. Therefore, the ISDN PRI digital connection supporté 23 software defined |
lines, each of which may be used simultaneously to carry a circuit-switched telephone
call or data transmission. These lines can be provisioned in different ways, to provide
direct inward dial service, direct outward dial service, two-way service, WATS service,
800 xiumbcr service or call-by-call scfvicc sclection, Each PRI can support up to four
different configurations on the 23 different lines.

It is undisputed that Verizon bills the tariffed OSS charge on each of the 23 voice
capable lines (“B” chanuels) associated with each PRI. It does not, as the PCC suggests
in its brief, assess an additional charge on the “Ioop.”’ See Appendix to the PCC’s ‘bri‘ef
(“in the case of a customer that purchases ISDN PRI service from Verizon, Verizon

- applies the Access to OSS charge to each of the 23 voice/data channels.”) Each of these

7ot

1t




23 channels 15 a telephone line from a provisioning and usage standpoint. The PCC
argues that the entire ISDN PRI interface arrangement constitutes only one “line™ that
should be charged the 82¢ Access to OSS rate only once because it has only one billing
telephone number, but that unsupported self-serving assertion is not consistent with the
tariff or the facts. The PCC’s contention is akin to arguing that if there were a tax that
‘applied per-apple, a 25 pound bag of apples should be taxed once because it is sold in one
bag. The PCC’s interpretation would result in the couner-intuitive situation that u carrier
reselling 23 separate telephone lines to a larger business customer, which happen to be
provisioned over an ISDN PRI, would pay the identical amount for Access to OSS asa
carrier reselling one ordinary POTS line to a residential or small business customer. This
would allow carriers like the PCC members, which resell expensive high-capacity
business services, to pay a disproportionately low percentage of Access to OSS costs,
while those reselling services to residential and small business customers with one or two
lines would pay a disproportionately hugh percentage. The Commission-approved
method of spreading OSS costs across the cost-causers is the most fair and simple method
~ the charge is assessed once on each resold line as set forth in Verizon's tariff. Verizon
is complying with the tariff with respect to ISDN PRI arrangements, and the PCC’s
motion for summary judgment should be denied.

The PCCs claims with respect to Direct Inward Dialing (“DID™) are similarly
meritless. DID is a service that permits incoming exah:mge calls to be dialed directly by
ka; calling paﬁy to a specific extension associated with a PBX or other customer premises
equipmént without the assistance of an attendant.'® The PRI channels discussed above

can be configured for direct inward dialing, as Verizon believes is the case for some of

B See Appendix to PCC’s Brief at 4,
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the channels in the ISDN PRI se‘rvicckpurc‘hased by LSI, although LS! has not speciﬁcal}y
so alleged. Qrdinafy POTS telephone lines can also be configured for DID. See Verizon
tanffl’;x. PUC No. 500, section 27. | o
| The PCC states “as to certain configurations of DIDs purchased by LS, Verizon
applies the OSS charge to each internal extension or direct inward dial telephone number
related to the DID.” While the PCC refers to the Appendix to 1ts Bref to support this
‘v stétcmem, the Appendix contains no such staternent. To the extent that LSI is referring to
ISDN PRI “B" channels that are configured for DID service, the OSS charge is aSsessed |
on the underlying line (B channel) but not on th¢ DID service itself. Simi}aﬂy, where
DID is added asa feature to an ordinary telephone line, then the Access fo 0SS charge is
appmpriétely applied to each underlying telephone line. Verizon is not aware éf,'n}ar has
LSI caﬂé& w its attention, any other arrangement for DID service purcha‘sed' ﬁy LSI. For
the reasons discussed abéve, it is appropriate to assess the OSS cﬁarge on éa'ch B channel
| %md on each telephone line, regardless of whether DID service is applied as a feature on
that line or not. | |
With respect to the remote call forwarding feature, the parties agree that the OSS
charge is ass.essed on the underlying line, not the feature. The PCC concedes that this
“resolves the issuc” with respect to remdte call forwarding. See PCC Brief at 24, n. 73.
Bevause the PCC has conceded that the 0SS charge properly applies on a per line
basis and Verizon is properly charging it ‘.on a per line basis, the PCC’s motion for
smmnary judgment must be denied, and Verizon’s motion for summary judgment should

be granted.

13



) '

4, The'l elecommunications Act Does Not Require that all Charges to
Resellers Be Reflected in the Wholesale Discount

The PCC argues that the cost of Access io OSS and DUF service must be built
into the wholesale discount if such costs are to be imposed on resellers. Inso ‘arguings
the PCC relies on lﬁanguagc’from section 251 and 252 of the Telecommunications Act.
Sectior: 251 imposes a duty to “offer for resale at wholesale rates any
telecommunications service that the carrier provides at retail,” while Section 252 states
ﬁ‘tét “a State conimission shall determine wholesale rates on the basis of retail rates
charged to subscribers for the telecommunications service requested, excluding the
portion thereof attributable to any marketing, billing, collection, and other ccxstks that will
be avoided by the local exchange carrier.” 47 U.S.C. §§ 251(¢)(4) and 252(d)(3). As
discussed in Verizon’s Main Brief at 19-22, neither Access to OSS nor DUF service is a
“telecommunications service” offered at retail as defined ir the Act. Nor ére the costs
associated with these serviccs’ “marketing, billing, collection, {or] other™ costs that “will
be ‘avoiaed” when providing retail services fnr resale under the Act because they are not
incurred in the process of pr'oviding retail service to end users. These are cbs{s incurred
by Vcrizch to provide services that Verizon has been required to provide directly to other
telephone companies, including resellers, and are costs that it incurs over and abové the
costs of providing service to retail customers. Therefore they fall outside the wholesale
discauni: setting process, and the language from the Act cited by the PCC is irrelevant.
Significantly, despite the plethora of federal cases diséussi’ng the wholesale discount-

“setting process, the PCC cannot cite a single case suppdrting its argument that the éost of

services provided directly to resellers, and which are not provided to retail customers,

14




- must be reflected i‘n the wholesale discount for retail services and cannot be assessed by‘
scparaté rates. ‘ |
~ The PCC next argues that these costs were once recovered as an offset to

avoidable costs in the Commission’s 1997 decision in the resale case — which ‘decision '
was subsequently overturned by the United States Court of Appeals for the Third Circuit
as being contrary to federal law. According to the PCC, this precedent bindé the
C’c&mrnissi@ﬁ’to require that ILECs always recover such costs through an offset in the \.
resale discount. I'he PCC’s argument is meritless, however, because these paﬂicﬁlar
costs were not included in the offset to the first resale discount and because, even if they
were, the Commission is not required to continue to use an offset methodology to recover
such costs.

Furst, 1o the extent that the PCC assumes that the costs included in the Access to
OSS rate that became effective in October of 2004 were the same costs included in
caleulations used to set the 1997 resale discount, the PCC has not proven that fact. The
costs recovered by the 2004 Access to OSS rate were for {nitial development to modify
Vefizan.’s preexisting systems and develop new systems and interfaces necessary to make
access to Verizon's OSS possible and for ongoing ansual capital and operating costs
| ~ associated with computer hardware and for soﬁ‘wa’ré rﬁaintenancefg The PCC cites ALJ
Weismandel’s 1996 recommended decision in the first reéale discount preceeding
adopting GCA ’s cost study offsetting certain one-time costs for servicing and interfacing

with co-carriers (but no ongoing costs).”®  But Verizon's unrefuted testimony submitted

¥ Generic UNE, VZ St 1.0 filed 12/7/01 at 216,

¥ See Pennsylvania Public Utility Commission v. Bell Alantic Permsylvania Inc. ei al

Daocket No. R-00963578C0001 Recommended Decision (November 20, 1996)

15




in 2002 in the Generie UNE case (when the 1997 resale discount was still in eftect)
established that “expenses that were recovered in the wholesale discount were identified
ka‘nd subtracted” from the costs used to calculate the Access to OSS charge ™! Thxs record
evidence supported the Commiission’s fcjcction, of AT&T/MC} ’s argument in the Generic
UNE case that “Verizon’s access to OSS cost study™ reflects costs that “Veﬁzoﬁ has also
proposed to recoverin . . . its charges to résellers of wholesale;services."zz Accordingiy’,
while the Commission did use an offset methodoiogy, the PCC has riot established that
the offset covered the same éosts that are being recovered here. In any event, since the
Third Crrcuit held that the Commission’s 1997 methodology grossly overestimated
V‘.crizon’s-y avoided costs and provided too much of a discount from retail rates, the PCC
cannot argue t‘hat any of Verizon’s OSS-related costs were actually recovered from
resellers under these unlawfully low rates.

Second, even if the Commission once approved the use of an offset methodology
(subtracting the OSS-related costs from avoided costs to artificially reduce the amount of
costs avoided) to conﬁpcnsate Verizon for OSS-related costs, this does not mean that the
Telecommunications Act requires such a methodology or that this Ccmrnission' is
thereafter forever bound to use that same method to recover these costs from resellers.
There is né support for that proposition whatsoever. Since the Telecommunications Act
does not dictaté the method by which these costs may be recovered, the PUC was free to
‘select any appropriate method for recovering them. See, e.g. Bell Atlantic Delaware v.

MeMahon, 80 F. Supp. 2d 218 (D. Del. 2000) (“Nothing on the face of the Act prohibits

1996 Pa PUC LEXIS 207 * 59.
% Generic UNE, VZ St 1.0 filed 12/7/01 at 217.

2 Generic UNE, AT&T/WCom Maiu Brief at 169-70.
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imposing an additionzﬁ charge to compensate Bell for prdvidmg OSS access to i{s ‘
competitors.”). After the wholesale discounts théi used an offset methodology were
invalidated, the PUC chose to approve a different method of recovering OSS-related
- costs, i e the Access to OSS rate at issue. (The cost of DUF service was not part of the
offset discussed in connection with the old, now-invalid wholesale discounts).
Further, while the PCC suggests (incorrectly, as discussed above) that the old
| resale discount already included the same OSS-related costs, the PCC does not and
éannot aigue that the current wholesale discount includes an oﬁ”‘set’ for these costs,
although that suggestion appears in the Complaint. In fact, the cost study that Verizon
submitted for the record in that case, upon which the scttlement establishing the ’discounts
are based, contains no such offset.®® If such an offset had been included, the wholesale
price of resold services would be higher because the offset wbuld have reduced avoided
costs and resulted in a smaller discount, Indeed, in agreeing to the settlement with thf:‘ ;
PCC on October 29, 2004 that resulted in the currently eﬁ‘ective resale discounts, Verizon
was well-aware that the Commission had already ap;rc’wéd the recovery of OSS costs
from resellers through a separate pc’r,»line charge, and accordingly did not {nclude such an
offset in its cost study or insist onka smaller discount to reflect OSS costs that it was
~ already recovering ‘thmugh a separate Commission-approved charge. It would be a
denial of Verizon’s dué process rights to now eliminate the per-line charge to resellers
and hold that Verizon should have recovered these costs as an offset to the reséle
discount, as the PCC wrongly argues. The Camrx‘nissioyxi has already ruled that these are

costs Verizon 1s legally entitled to recover from resellers. Therefore, if 1t accepted the

# See Wholesale Rate for Resale Services Provided by Verizon Pennsylvania Inc.; Docket No.

R-00038516, Verizon Statement No. 1.0 Revised (August 23, 2004) and attached Exhibit (cost study).
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PCC’s mentless legal argument that the only way to recover these costs is thrcﬁgh an
offset to the resale discount, then at a‘min‘i‘mum it would have to decrease the resalc
discount simultaneously with eliminating the Access to OSS charge resellers in order
to make Verizon whole and allow it to recover these costs.

In short, the PCC companies are required to pay these costs through ‘a per—ﬁné
Access to OSS charge in accordance with the Commussion’s orders in the Generic UNE
case, and the Commission was well within its authority to choose to recover these costs
through a separa'tc per-line charge rather than as an offset to avoided costs. The PCC’s
motion for summary judgment should therefore be denied. |

CONCLUSION

For the reasons set forth above and in its Main Brief, Verizon respectfully
requests that the PCC’s Motion for Summary Judgment be denied, and that Verizon’s

- Motion for Summary Judgment be granted.

Date: July 31, 2006

PA Attorney ID # 53853 ey
Cynthia L. Randall

PA Attorney ID # 71528

Verizon

1717 Arch Street, 10™ Floor

Philadelphia, PA 19103

(215) 466-7146

Attormeys for Venzon Pennsylvania
Ine
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No. Unlike the case with unbundled }c:ops Verizon PA ordinarily would be

’ 1esponsrb}c for trouble testing on unbund!cd 1OF fdcxhues Accordingly, the

costs associated with trouble testing on IOF facilities were aiready incl,uded
in the Network ACF for those facilities and thus did not require application

of an additional cost factor in connection with the EEL element.

GSS

A INTRODUCTION TO STUDY AND SUMMARY OF COSTS

What does this section of testimony address?

This section of testimony describes the methodology that \ eﬁzcin PA has
used to identify the costs Vérizon- PA has incurred and will continue to incur
in mahng its Operatioﬁs Support Systems (*0SS”) available to CLECs and
i‘ese'llérs. The Access to OSS UNE is defined by the FCC as consisting of
access to five OSS f‘un.ctiyons: (1) pre-ordering, (2} ordering, (3)

provisioning, {4) maintenance and repair, and (5) billing.

Please provide a brief overview of the types of OSS costs that are related
to the Access to OSS UNE?
There are two primary categories of OSS costs that Verizon PA has incurred

or will continue to incur in making Ver;zon PA’s OSS available to CLECs:

2126 -
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(1) initial development costs to modify Verizon PA's pre-existing systenms

and develop new systems and interfaces necessary to make such access to
Venzon PA’s OSS possible; and (2) the zssociated recurring capita} costs and

ongomg maintenance expenses associated with provisioning Access to OSS

on an ongoing basis. This testimony presents both of these costs and

- proposes a methodology for recovering these costs.

Does Verizon have other OSS costs that are not included in the Access to

OSS charges?

Yes Verizon also incurred and will continue to tncur costs in connection

with the development and ongoing provision of OSS. Some of these costs
are associated with provisioning certain specific UNEs or services required
by the FCC under the Telecorumunications Act. Foi e,xainple, Verizon was
required to develop special software to provision line sharing and dark fiber.
When the development and maintenance cost associated with OSS is
specific to a particular UNE or related service or product, the cost is included
in the total UNE cost for that element. The Access to OSS UNE rate
recovers only the costs Verizon incurs for the specific OSS functionalities

and interfaces that permit CLECs general access to Verizon's systems.

Do any of the costs presented in this testimony include the costs of OSS

that are used for providing Verizon retail services?

- 127 -
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No. All of the costs presented in this testimony reflect the OSS costs Verizon

incurs to provide wholesale products to CLECs and resellers.

Are any of the costs identified in this testimony associated with
improving Verizon's systems for its own use? | |

No. The costs identified here relate only to developing or modifying systems
to {acilitate access to Verizon’s OSS by other carriers. None of the costs
identified here were for improving the basic functioning of the OSS for

Verizon PA’s use.

Please describe how the Access to OSS cost study is or‘ganized. ;

The study consists of two sections and is located in VZ-PA CS, Part F-5.
Part F-5, Workpap‘er 4, Page 1-12 presents the development and ongoing
costs of OSS access. Part F-5, Workpaper 4, Page 13 provides the demand

forecasts that form the basis of Verizon PA’s cost recovery proposal.

Please summarize the costs Verizon PA has incurred and continues to

' incur to provide the CLECs access to jts OSS.

As noted, there are initial development costs and recurring maintenance and
capitat costs. Verizon PA has identified $227 million for the entire Verizon

Eas: footprint in initial development costs tha are applicable to Verizon

- 128 -
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East - South. Verizon PA has also ideatified apprbximatcly $50 million in

ONEoing recurring costs.

How did Verizon PA determine how to allocate these costs across the
footprint?

Although Verizon PA’s share of the mitial development costs and ongoing
recurring costs based on existing access lines is approximately $43.0 million

and $9.1 million, respectively, Verizon PA instead proposes to recover the

~ total costs through monthly recurring charges to CLECs that are based on the

number of UNE loops, platform/combinations and resold lines that are
forecasted to be in service in Pennsylvania in the 10-year forecast period
described below. Verizon PA’s proposed rate structure is presented in the

workpapers in Part F-5 of the cost studies. See VZ-PA CS, Part F-5.

How was Pennsylvania’s share of the costs of providing access to OSS
determined?

The total relevant regional costs associated with providing access to OSS

were attributed to Pennsylvania by dividing access lines in service as of

December 31, 2000 for Pennsylvania versus Verizon East — South and
Verizon East as appropriate. However, as will be explained later 1n this ;
testimony, under Verizon’s proposed rate structure, Pennsylvania CLECs

will only be responsible for their fair share of such costs based on the
- 129 -
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projected demand of UNE loops, platforms/combinations and resold lines.
This projected demand came from a forecast of demand for resold hines and
IUNE loops and platform combinations for Pennsylvania, Verizor East —
South, and all of Verizon East, provided by Verizon’s wholesale mafketiﬁg

organization.

Why did Verizon PA include regional OSS costs in its cost studies
present%ed here?

In general, OSS costs were not and will not be incurred on a state-specific
basis, Many of the costs for OSS access were incurred as part of region-wide
(either throughout Verizon East or throughout Verizon — East South)
development of interfaces; and modification of OSS. This development was
necessary for CLECs in Pennsylvania to obtain OSS access, and Verizon PA
accordingly is attributing a fair share of these regional cosis to Peméylvam’a‘ |
Likewise, because OSS typically Will be maintained on a regional basis as

well, those costs must be allocated to the states that benefit.

How did Verizon PA calculate OSS development costs? |

The development costs are based on actual costs that Verizon has already
mctrred, and were then projected forward using productivity and inflation
adjustments. Verizon PA’s cost study presents actual expenses through the

period ending December 31, 1999, Ongoing costs are developed using
- 130 -
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factors applied to capital investment and development costs. Venzon PA

addresses these cost identification methods later in this testimony.

Aré the deVempmem costs of Access to OSS forward-looking?
Yes, they are. Although the development activity has already taken place,
the costs were forward-looking at the time they were incurred and represent
costs incurred to undertake the néiv, incremental opératiun of pwviding
resellers and UNE purchasers state-of-the art access to Verizon’s OSS. The
mere fact that dollars alreédy were expended does no’t change the fact that the
costs at issue were tncurred after, and as a direct result of, the
Te}ecormﬁurﬁcations Act’s decree that Verizon deve!of. and install forward-
looking advanced OSS capabilities for use by other telecbmmum‘ cations
carriers. Unlike historical costs for “embedded” technology and equipment,
the O8S development costs were incurred specifically to satisfy the
Telecommunication Act's requirements and permit CLECs to obtain UNEs
and resale in an efficient manner. The costs have no relation to any of
Verizon's historic business activities. The mere fact that Verizon imitiated
the work before obtaining the a‘pproval of the specific rates proposed ’to
recover the costs means only that real, rather than estimated, costs can be
used in assessing the costs to be 'recc»vered,

| The same is true with respect to the Qngoing enhancemcnis Verizon

makes to its systems. The requirements for interfaces and gateway systemns
- 131 -




10

11

12

’ VERIZON PENNSYLVANIA INC.
PANEL TESTIMONY ON UNBUNDLED NETWORK

ELEMENT AND INTERCONNECTION COSTS

Pa. PUC Dkt. R-80016683

December 7, 2001

have changed as a ciirect result of the national standards bodies’ commitment
to semiannual “releases’ of ncw sténdarés, and Verizon has continually
upgraded its systems capability to satisfy these standards

F inally, ‘V;edzon PA’s Access to OSS proposed costs are conservative
’bccaus‘c Verizon PA looked at 1999 costs and projected thasé concrete costs
intg the future, thereby providing competitors with the benefit of any

productivity gains that outpaced inflation. This adjustment is discussed

further below.

- Are the costs reflected in your study incremental?

Yes, they are. As mentioned above, the costs reflected in the study represent

the costs for an entirely new type of operation: providing OSS Access. The

costs identified in the Access to OSS study are incremental becaﬁse they are
incurred solely to provide the functionalities and interfaces necessary for

reseller and UNE purchasers access to Verizon PA’s OSS.

Is Verizon PA’s cost study based on the use of the most effictent
technology avaﬂable?"

Yes. Acéess to Venzon PA’s OSS has been ﬁade available through ncwk
processes and/or changes to existing systems, using the most efficient
technology currently available that can suppoft &e oper‘ations‘~of a local

exchange carrier of Verizon's size and scope. For example, for provisioning
- 132 - |



Ead

10

11

13
14

15

16

17

18

19

VERIZON PENNSYLVANIA INC.

PANEL TESTIMONY ON UNBUNDLED NETWORK
ELEMENT AND INTERCONNECTION COSTS

Pa, PUC Dk, R-00016683

December 7, 2001

and trouble administration, the Verizon 0SS are pnmarily products
developed by Teleordia (formerly Bellcore) and Lucent Technologies.
Verizon also developed several OSS interfaces and gateways primarily “in

house,” utilizing state-of-the-art programmung techniques.

Why do you say that the systems Verizon PA deveibped still represent
the state-of-the-art in terms of computer systems network architecture?
The system architecture Verizon actually used reflects the expert judgment of
Verizon faetsonnel and contracted vendors c’xpcn"enced in cutrént
programming methods and software. Indeed. both WorldCom and AT&T
have utilized the system architecture reflected in Verizon PA’s Stud’y as part
of the non-recurring cost model that they have introduced in regulatory
proceedings in several states. Both WorldCom and AT&T have represented

their model as representing efficient, forward-looking costs, so they shouid

~ have no reasonable basis for asserting otherwise in this proceeding.

B. ACCESS TO 085S COST RECOVERY AND RATE STRUCTURE

1. Overview

How does Verizon PA propose to allocate the costs of providing access to

its OSS across the region?
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Verizon PA proposes that the core 0SS dev’e]“opmen‘t costs incurred 1n 1996
and 1997 in eithef region (Veﬁzon East — North or Vcrizcm East - South) be
assigned to that region. Verizon PA proposes that all OSS development work
beginning in January 1998 for interfaces and core systems be shared among
all the Verizon East jurisdictions. Finally, the Access to OSS Cost Study
includes the region-wide i,nterfacc and gateway system cx)st‘s, for the 1996-
1999 study period, as Wel] as the ongolng maintenance costs, and these

should also be shared among the Verizon East jurisdictions.

Please explain the difference between core OSS deve]oﬁment costs, énd
developmem costs related to inkterfaée and gateway systems.

“Core systems™ refer to those systems that perform the actual pre-ordering,
ordering, provisioning, billing, and maintenance/repair functions. Core OSS
development costs refer to the costs incurred by Verizon to modify the core
SYStems to enable CLECs to obtain aceess 10 use those systems. The
interface and gateway systems, on the other hand, act as *middleware”
between the CLEC and Verizon’PA"s core OSS. The interface and gateway

systems allow CLECs to access Verizon’s underlying core OSS.:

2. Rate Structure

- 134 -
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What rate structure does Verizon propose for the recovery of the initial
develbpméntal costs associated with access to Verizon PA’s OSS and
wixy is Verizon PA’s proposed rate structure appropriate?

Verizon PA proposes to recover these initial development costs c:ver a 10-

year period through a monthly recurring charge for resellers and UNE

‘purchasers based on their share of the forecasted number of UNE loops,

platformféombinations and resold Jines in service. Verizon PA has attempted
to spread the costs of accessing its 0SS reasonably, using a straightfbnvard
approach based on the forecasted number of lines to be serviced by the
resellers and UNE purchasers. Basing the rate calculation op the total
number of UNE loops, platform/combinations and resold lines that are

forecasted to be in service penmits Verizon PA 1o recover costs based on each

reseller’s and UNE purchaser’s use of Verizon East’s OSS.

Verizon PA chose a 10-year recovery period because in other

jurisdictions, some concern was expressed that a shorter recovery period

~ would disadvantage early entrants. Although Verizon PA does not

necessarily agree with that posttion, it has nonetheless proposed a 10-year
recovery period beginning in 2001, in order to mitigate the impact on
competing carriers and spread the costs among a relatively large number of

CLECs.
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Is the recovery of the in‘itiai development costs from the CLECs and
resellers over time consistent with general ratemaking prindples?
Yes It is a widespread practice to take initial product development,
introduction and implementation costs for any new product or service and
recover those costs from the forecasted demand for that new product or

service over a specified period of nme.

How does Verizon PA propose to recover the ongoing costs?
Verizon PA proposes 10 recover ongoing costs in the same fashion as the

development cost, on a monthly per resold line/UNE loop/UNE platform or

combination basis.
3. Forecasts

‘What role do forecasts play in determining the appropriate rates?

In order to determine the appropriate rates, Verizon PA must forecast the
number of UNE loops, platform/combinations and resold lines that will be in

service between now and 2010. The OSS develepment costs described above

are then divided by the levelized demand forecast to develop the appropriate

per-urnit rates.
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P the cost of development is a more meaningful ’estimator of software
2 maintenance éosts than a factor applicd to general-purpose computer
3 hardware iiavesfments, These analyses, and the supporting data from the
4 OMG literature, demonstrate that: the 15% factor is a reasonable and
5 conservative estimate of the forward-looking software maintenance costs.
6 ‘

7 Q. Did Verizon calculate any other ongoing ¢osts?

8§ Al Yes. The Common Overhead and Gross Revenue Loading ACFs, as

9 described elsewhere in this testimony, were applied to both the annual costs »
10 associated with the general purpose computer investments and the estimated
11 " annual software maintenance costs.

12
13 G. SUMMARY OF COST STUDY RESULTS

14 Q. Please summarize the results of the OSS cost study.

15 A The following chart summarizes several of the key items:

160 -

Ttem Amount
L1 One-Time Development Costs for which Recovery is being sought $226,940 K
1.2, Amortized and Adjusted Development Costs (L1) per Year $38,068 K
T3, Annual Recurring Costs associated with UNE 549,776 K

L4. Annual Costs (L2 + L3) $87,844 K
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|
t‘

L. Monthly Per et Resold Line/Unbundled Loop! UNE-P/Combinztion

Item " B | | T Amount

During 10-year recovery period . $0.84

L7. tbly Per Resold Lme/Unbundled Loof UNE~P!Combmatmn

After 10-Year recovery period | | 8046

e

R -

&

-

1¢

11

12

‘Q,-. Please summarize Verizon PA recommendation for cost recovery for the
one-time development costs and the annual recurring costs kassociated
with the Aceess to OSS UNE.

A? Verizon PA is proposing a monthly recurring charge of £0.84 per resold
line/UNE loop/UNE platform/C “ombinatidn for 10 vears, decreasing to $0.46
after the 10 year period, to recover Verizon PA share df the $227 mitlion one
time development costs and the $50 million annual recurring costs associated

with the Access to 0SS UNE,

Vili. MISCELLANEQUS SERVICES
A, DAILY USAGE FILE
Q. Please explyain the daily usage file (DUF) service.
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Thas service provides resellers and UNE purchasers with the IntralLATA
local and toll cal: usage record details of their end users. DUF consists of the

processing and transmission of those call record details.

How were the processing and transmission costs for DUF de?ei‘o‘ped?
Costs were developed for Record Processing, Data Transmission, and Tape
or Cartridge. The costs include the computer processing usage time,
computer termination maintenance, salary and wages of personnel haﬁdiing
the data transmission functions, suftware mainteﬂance and disk maintenance.

These rate calculations can be found in VZ-PA CS, Part F-3, Section 4.

B. CUSTOMIZED ROUTING |

Please describe Customized Routing of OS/DA.

Gustoxﬁized Routing, as the term is used in this testimony, provvides aCLEC
or reseller with the ability to route local OS/DA calls to an Alternative
QOperator Service Provider (AOSP), i.e, to an operator service provider other

than Verizon PA.¥

The FCC determingd in its UNE Remand Order that incumbent LECs are not
required to offer unbundled access to Operator Services/Directory Assistance
(OS/DA), as long as they offer customized routing, as Verizon PA does. See Third
Report and Order and Fourth Further Notice of Proposed Rulemaking,
Implementation of the Local Competition Provisions of the Telecommunications Act
of 1996, 15 FCC Red 3696, 3893-94 4 446 (1999) (“UNE Remand Order”). Due to
the Commission’s QOrder in its prior UNE Pricing case requiring Verizon PA to offer
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How will this service be provided in the future?

The long-term view for this service is to make use of Advanced Intelligent

- Network technology. Using an AIN switch “trigger,” the Verizon switch

providing the CLEC's end user dial-tone will launch a query to an SCP,
which will provide instructions on how to route the call, which trunk group to
select specific to the originating line, traffic type of the specific call and the

destination of the call.

What assumptions were made with resﬁect to other elements or services
that the reseller must provide?

Customized Routing of OS/DA requires the CLEC or reseller to purchase
direct trunks in order for the routed calis to be directed to the designated
trunk group, and transported to the AOSP that will handle the OS/DA calls,

These trunk facilities must either be purchased from Verizon PA, or

otherwise provided for by CLEC or the reseller.

this UNE notwithstanding the FCC rule, Verizon PA will continue to offer OS/DA
as a UNE m Pennsylvania under the currently approved rate until Verizon PA 1s able
to satisfy the concerns raised i the Commission's Order. Further Pricing of
Verizon Pennsylvania Inc.’s Unbundled Nerwork Elements, No. R-00005261
(Opinion and Order entered June &, 2001 ) at 83. Consequently, no new OS/DA rate
is proposed here. ‘
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‘ , Rebuttal Tes,tr'm‘[ Returring Cost Panel

spreac the support costs. if indeed they were approprzate at all. cver the entire

universe of messages, ir.cludirig those that did not require manual imervemion.
However, Verizon also contends that “{t]he CBO Message Demand represents the
annual number of D{IF messages.™? Verizorn has provided not basis for its
projection of CBYCJ demand. Evenif Verizon mtends the CBO demand to
represent the total Azmual number of DUF messages. 1t is clear that the projection
is vastly understated, resulting ir. extremely inflated costs per message.

Verizon assumed 2 CBO annual message demand of {(BEGIN VERIZON

PROPRIETARY] 6% TEND VERIZON PROPRIETARY]

- However, Verizon records many times that number of messages i & year. For

comparison, Verizon assumed that [BEGIN YERIZON PROPRIETARY]
¢ (END VERIZON PROPRIETARY] messages will be transmitted
using the Network Data Mover per year. This is over twency times the number of

“CBO messages.” Using Verizon's own projecied resale and UNE

 platform/combination demand'” and assuming 4iat 75% of thuse loops use the

Arbitration, CC Docket Nos, 00-218, 00-249 anc 00-251, attached heretc as Attachment
3 ; ; ’ : ot
Verizon's Response to MWCOM/AT&T IV-14, attached herém as Aﬁachmem 33,
Verizon FA Exhibit Pact F-3, Tab 3.1 - Inputs.

Jd ‘

Verizon PA Exhibit Part F-5, Workpaper Section 1L,
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‘ Rebutral T esti:r‘of Recurring Cost Panel

} DUF product'”’ and that each resale loop and UNE piatfohn has approximately
2 20(}’ messages pef line per month, the levelized total annual number of messages
3 | recorded would be approxima,té!y [BEGIN VERIZON PROPRIETARY] |

| ﬂ, ' " (END VERIZON PROPRIETARY] If Verizon apphed its pro;wossd
5 Message Recording 1o each, 1t would recover almast twenty--wo ;imes its
6 ’ estimated support costs, turning this function into z profit center and ’creating
T hurdles for its competitors at the same time.
H | Correcting Verizon's proposed Message Recording c’narg:‘for this error,
g along with corrections to Verizon’s factors discussed e‘zs¢wht:re in this iestimony,

10 ~ results in a per-message charge of $0.00007.™

1 O SHOULD THE COMMISSION ALLOW RECOVERY OF EVEN A
12 PROPERLY ADJUSTED LEVEL OF VERIZON'S CLAIMED DUF COST

o

13 PER MESSAGE?

14 A No. Even adjﬁsted so that it would properly reflect Verizon's proposed per

e
L F%

™esSage application, any level of DUF per message charge will probably result in

15 discriminatory, above-cost prices for all UNE and resale usege. As we noted

170 Verizon has apparently assumed that 75% of resellers will purchase the DUF product.
See Verizon Virginia's Response to ATETIWEOM 11-31, Docket Nos. 00-218, antached
herete as Atiachment 36. R .

172 This number reflects the Verizon East (botn North and South) region. We have assumec
tnat the DUF costs Verizon has presented here are for the entire region, as are most of its
cost sudies. [f the costs are only for the Verizon East — South region, calculating the -
demand the same way would return & total number of messages of [BEGIN VERIZON
PROPRIETARY ~ [END VERIZON PROPRIETARY]

173 "l estmate incorporates corrections to Verizon's factors discussed elsewhere oy this
tesuniony. Spreading the custs across only for the Verizon East ~ South regional

{foctnote cantinued) ~
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above. there is no reasoa 1o believe that gmpleyee ¢

, . ’ Rebuttat T esumon_rIﬂi‘”Recurring Cost Panel

xpenses for routine business

pperations sucn as usage data orocessing are pot already included in the expense

loading factors that Verizon appied to the switching UNE and other elements.
Unless Verizon demonstrates otherwise, -he Commissior: should therefore assume

that this cost is already recovered i the switching UNE calculation. Moreover.
the Commission should not aliow Verizon 1o unpose any exura éost on
competitors simply to hand ové: usage data unless Verizon can show that the
process u ic using is as efficient as the process that 17 uses and considered in

developing its retail service.

OES THAT CONCLUDE YOUR TESTIMONY AT THIS TIME? |

Yes.

demand {as discussed in the previous footnote) results in 2 per-message charge of
50.00019. , ‘
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REQUEST:
DATED:

ITEM:
AT&TIAWCOM 1131

REPLY.

Verizan Virginz loc.
State of Virgima

©C Docket Nos. 00-218, ()0-249 and 00-251

AT&T Communications of Virginia, Inc., and WorldCorm, Inc.,
Set #.1 ‘

September 26, 2001

I¢ as the Venzon RC panel claims at 213, “[t}he CBO message
demand is the total DUF demand not just the error raessages,”
please explain in. detai} why “only nominal growth [is] forecasted
over the naxt several years.” (VZ RC Pancl Surrebuttal Testimony
at211.) ' : ‘

As stated in response to AT&T Communications of Virginia, Inc.,
and WorldCom, Izc., Set #:1 Question #27. not all Resellers or
CLECs will request DUF - As stated in footnote 102 of the
Verizon VA Recurring Panel Surrebuttal Testimony, m the
original 1996 DUF study, it was assumed that 75% of the resellers
would request DUF. As result, there are more variables that were
necessarily considered by the Product Manager 1 determinung the
CBO message demand or the total DUF demand than just the
forecasted increase in resold 1ines/UNE platfarms. Consequently,
‘he Product Manager's assessment was that enly nomunal growth
in DUF demand would be experienced. :

VZ VA #1044
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~ ™
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CERTIFICATE OF SERVICE

[ hereby certify that 1 have this day served a true copy of the foregoing Reply Brief upon
the participants listed below in accordance with the requirements of 52 Pa. Code Section 1.54
{relating o service by a participant).

VIA EMAIL AND FIRST CLASS MAIL

8 2 4
Hon Marlane Chestnut T
- Administrative Law Judge “;2; o0
1302 Philadelphia State Office Bldg, XL, = m
1400 West Spring Garden Street ws -y e
Philadelphia, PA 19130 @ T
email: machestnut(@state.pa.us = o Hav
; ol 1
Suzan D. Paiva e

Assistant General Counsel
Verizon
1717 Arch St., 10W
Philadelphia, PA 19103
email: suzan d.paiva@verizon.com

Wam,

< My /
fMark S. Stewar‘r‘i?fcﬁzyuc | )

Date: July 31, 2006
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Pennsylvania Carriers’ Coalition : RS
Complainant : 525?_ o
' ' : - ((:46.
vy o : Docket No. C-20065798

Verizon Pcnnsﬁzggg‘;éggt D O C UM E N T
* FOLDER

REPLY BRIEF
OFTHE PENNSYLVANIA CARRIERS’ COAL ITION

L INTRODUCTION

| The P‘eﬁnsylvania Carriers’ Coalition (“PCC”‘),’ by ahd through its éounscl, respectfully
submits this Reply Brief in response to the arguments set forth by Verizon" Pennsylvania, Inc.
("Verizon"j in its July 17, 2006 Memorandum of Law in Sﬂxppoﬂ of its Motion for Sﬁinmary
Judgment ("Verizon Memorandum" ). PCC anticipated a majority of Vveh‘zon‘s arguments and
 refuted these arguments in its J uly 17, 2006 Mmi‘On for Partial Summary Judgment and
\ Memofundum in Support Thereof. Th§se argyumenrs will not be rep:e"_ated here.

| However, Verizon's Mcmomndﬁm does high\lig.ht, :tlfre:: very imuportant facts that support

PCC's Motion for Summary Judgment. First, Verizon is unable to point toyanyv’speciﬁc language
throughout the Commission proceedings in either the Generic UNE prdbceding" or the Wholesale

Rate for Resule proceeding’ to provide legal support for its decision to implement the charges for

' The PCC1s comprised of Full Service Computing Corp. t/a Full ~Serviée Network

("FSN™), ATX Licensing, Inc. ("ATX"), and Line Systems, Inc. ("LSI").

Generic Investigation Re Verizon Pennsylvania, Inc. 's Unbundled Network Element
Ruares, Docket No. R-»OOO 16683 -

Wholesale Rate for Resale of Telecommunications Provided by Verizon Pefmsﬂvanm
Ine and Verizon North Ine., Docket No. R-00038516, ~

HAR 67383 1 HAR 67280 2/FULO22-218730




® e

aceess to operation support systems ("OSS") and the Daily Usage File ("DUF") as applied to
Resale lines via Verizon's Tariff Pa. P,U.C; Nbl 216 ("Tariff 216™). Second, Verizon did not
take action to recover these charges until after all casés at the Commission level were élosed
which supported PCC's understanding that the Tariff 216 charges would be appﬁed to Unbundled
Network Elements ("UNEs") and the settlement in the Wholesale Rute for Resale proceeding was
| the total of the rates to be applied to Resale. Third, Verizon cannot dispute the fact that this
Commi%ion has given V erizon an offset (o capture rcéurrihg and nonrecurring costs associated
with its 0SS via the formulation of the wholesale discount. For these reasons in addition to the
reasons sct forth in PCC's Motion for Summary Jud gmcm‘, the ALJ should grant PCC's Motion
as to hability on Section IH and IV of the Complaint as well as the declaratory relief sought in
Section V.

A. PCC is Entitled to Judgment as @ Matter of Law Because Verizon's Reliance on

its Own Witnesses and Assunptions Do Not Provide the Legal Support Necessary
to Justify its Actions ' ‘

 Since Verizou is required by law to provide accuratcyinformation regarding its rates and
tariffs and Tarifl216 15 not clear regarding its applicability to Resalﬁe scrvice,s Verizon has no
éhoice but to try to provide support fbr ‘its actions t'hrou’gh the Commission’s Orders. However,
there 1s no specific language from the Commission's Orders in the Generic UNE proceeding that
approves the use of Vc‘rizan“s Tariff 216 to charge aceess to OSS and DUF as applied to Rcsalc

lines. Without this Commission language, Verizon has to rely on its own witness' testimony and

4 Gullaher v. PPL Electric Utilities. Docket No. F-01075037, Initial Decision (Jan. 8,
2003) (citing AT&T Communications of Pennsylvania, fnc. v. Pa. P.U.C., 568 A.2d 1362,
1363-64 (Pa. Cmwlth. 1990); 2003 Pa, PUC LEXIS 9, *16; Gallaher, Docket No.
F-01075037, Final Order (March 12, 2003) (permitting Initial Decision to become final
and sustaining complaint). o

See PCC's Motion for Summary Judgment, p. 2.

HAR 67385 HAR 67280 21 ULU22-2 18730 -2




® | [
its own assumptions. This reliance is not sufficient for Verizon to meet its statutory obligations
of {1} ensuring that its tariffs show gll;g@ established and collected; and (2) demanding only
the rates wdentified in the tariffs specifically for a particular service.® Th’crgfore, PCC is entitled
to judgment as & matter of law,

In its initial arguments, Verizon relies on page 135 of the statement of one of its
witnesses filed on December 7, 2001 as pfoof that the Commission accepted Verizon's decision
to apply its access to OSS and DUF charges from Tariff 216 to resellers,” According to Verizon,
this statement in the "public record” of the proceeding provided clear notice to the paniés and the

“Commussion of Verizon's intentions.* What Verizon fails to mention, however, is that the
"public record™ of the Generte UNE proceeding spanned three years, involved approximately 50
issues, dozens of parties, and thousands of pages Qf testimony, pleadings and orders. 1n
addressing the access 10 OSS issue, the Cém’mission focused on whether or not it was a UNE.”

V \Regarﬁing the DUF, the Comimission focused on the rate {o be ap‘p!ied.‘m Moreover, at best, this

Viestimm,‘l_y provided some minimal notice of v erizon's intent to apply the OSS and DUF charges

to Resale generally. This testimony did nothing to advise the Commission or the parties that

Verizon planned to impose the charges via its UNE Tariff. Nor can this testimony abscure or

o 06 Pa. C.S. §§ 1302-1303,

Verizon Memorandum at 3, n. 8,

Verizon Memorandum at 17,

Greneric Investigation Re Verizon Pennsylvania, In¢.’s Unbundled Network Element
Rutes, Docket No. R-00016683, Recommended Decision (May 3, 7002) at 63-64; Id.,
Tentative Order (November 4, 2002) at 169.

W Jd. at 64-65; Id. Tentative Order (November 4, 2002) at 170-172.

HAR 67383 1HARGTS80 2FIL022-218730 «3 -




change the tact that the Commission instructed Verizon to amend its other, non-Tariff 216 tariffs
to implement changes to its non-UNE rates."'

At no point in this proceeding - from the ALJ's Recommended Decision to the Tentative
or Final Orders and the Compliance Order ~ did the Commission specifically approve Verizon's
chosen course of action. Because of this, Verizon has no choice but 1o use terms like
“agsumption’” and “intent” as the only legal authority it can find to justify its actions. The rezﬂity
here 15 that the only party who knew that Venzon planned to charge access to OSS and DUF to
Resale lines pursuant to Tanff 216 - its UNE tariff - was Verizon. Neither the Coramission nor
Verizon's customers, hke PCC, who were directly and substantially affected by Verizon's
decision could have been expected to presume that Verizon would iinplemcm Resalc—based
charges in a tariff that, by its own terms, is gxpressly dedicated to stating the rates applicable to
“unbundled services *'* Since ambiguities in tariffs are to be construed agatust the utility, as
drafter, and in favor of customers,* PCC is entitled to judgment as a matter of law and its
Mmik(m for Summary Judgment should be granted.

Perhaps even more incredulous than Verizon's reliance on the voluminous "public
record” of the Generic UNE proceeding, is Verizon's "assumption” theory. Verizon states that it
knc:&v when it calculated the rates to be charged under Tariff 216 f‘or access to OSS and DUF that

T N 53

In its Final Order, the Commission directed that: "Verizon shall file a tariff or tariff
supplement . . . implementing revisions to the UNE rates in its Tariff Pa. P.U.C. No. 216,
and any related tariffs or tariff amendments . . . ." Generic UNE proceeding, Final
Opinion and Order at Ordenng § 4. ‘

2 Verizon Tanff Pa. P.U.C. No. 216, Section 3, 6th Revised Sheet L.

14 Galluher v, PPL Electric Unlities, Docket No. F-011075037, Initial Decision (Jan. 8,

2003) (citing AT&T Communications of Pennsylvania, Inc. v. Pa. P.U €., 568 A.2d 1362,
1363-64 (Pa. Cmwlth. 1990); 2003 Pa. PUC LEXIS 9, *16; Gallaher, Docket No.
F-01075037, Final Order (March 12, 2003) (permitting Initial Decision to become final
and sustaining complaint).
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it would apply these charges to resellers.'® Since, according to Verizcx"x, the Commission
aceepted Verizon's final rate for these charges, the Commissieb "necessarily held" that Venzon's
plan to éppiy these Tariff 216 charges to rescllers was apprﬁvgd.*il‘f)nt;c again, Verizon cannot
point to any specific Commission language definitively approving Verizon's intent to apply its
access to UNE and DUF charges from Tariff 216 to resellers at all - much less approving their

v appiicarion to Resale via the UNE tanff. In fuct, the Commi‘séion’s Final Order in ’the Ge}zén’c

{/NE proceeding, stated just the opposite: “We shall approve tariff revisions for Verizon’s UNE

rates which conform to and are consistent with the attached schedule of rates."!® Moreover,
 neither the 26-page Compliance Order nor the 8-page order closing the Generic UNE pméecding
detailed any findings regarding access to OSS or DUF.”” Verizon's claim that it would have
caleulated the rates differently if it did not intend all along to apgfmlyvthem to resellers may support
their application to Resale generally, but does nothing to support Verizon's confusing deqision to
impose Resale char_g,eé in its UNE tariff. This confusion again violates the laws governing tariffs
which requires the disclosure of rates in tariffs to be meaningful.'® Thus, PCC’s Motidn for

Summary Judgment must be granted. |

14 Venmn Mcmarand&m at 9.

SRR

' Generic UNE proceeding, Final Opinion and Order (July 14, 2004) at 25 (emphasis
added). |

7 Generic Investigation Re Verizon Pennsylvania, Inc. 's Unbundled Network Element

Ruates, Docket No. R-00016683, Compliance Order (July 16, 2004).

18 Fontana v. West Penn Power Company, Docket No. C-20030721, Opmmn and Order
(Qctober 28, 2004); 2004 Pa. PUC LEXIS 43, *5.
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B. PCC is Entitled to Judgment as a Matter of Law Because Verizon Did Not Apply

the Tariff 216 OSS and DUF Charges to Resellers Until Afier the Close of the
Commission Proceeding Addressing All the Resale Charees

Verizon minimizes the timing of its actions to begin coliecting the access to OSS and
'DUF to resellers so as to create the mi’simpression that PCC knew as early .ﬁs October 2004 how
Verizon kiméndcd to apply this charge.'’ Verizon needs this to be believed so Verizon can argue
that ’PCC knew the charges were going to be applied under Tariff 216 whiklePCk C and Verizon |
were negotiating a settlement of the wholesale resale rate. However, Verizon waited until April
2()05 to start applying these charges and made them retroactive to October 2’0‘04.20 April 2005
was just one month after the Commission's March 4, 2005 Order adopting the settlement
~between the partics estz(blis‘hirig the wholesale rates for resale of teiecdmmunicaﬂonsz services
provided by Verizon to retail subscribers.?* Throughout the course of that case, which spanned
two years and overlapped the Generie UNE proceeding} no discussion regarding the applicability
of the UNE tariff to resale was negotiated nor discussed. The fact is Venzon waited until after
the Wholesule Rate for Resale proceeding was closed bef‘qre applymg the access to OSS and
DUF cliarges to resellers under Tariff 216. Consequently, PCC reasonably relied on the
settknwnt in the resale case as the complete package of wholesale resale rates that would be
' applied. Indeed, the Settlement of the parties in that case, by its terms, proposed “statewide

1322

wholesale rates for the resale of [Verizon and Verizon North’s] telecommunications services.

Y I at23,n.49.

W Verizon Pennsylvania Inc.'s Answer to the Complaint of the Pennsyivénia Carriers'
Coalition 4t 8, 49 15-16. ‘

i Wholesale Rate for Resale of Teleconumunications Provided by Verizon Pennsylvania
Ine und Verizon North Inc., Docket No. R-00038516, Order (March 4, 2605).

2

1d., Settlement Stipulation at § 10(a). Verizon was the pn‘inary drafter of the Settlement
Stipulation. ~ :
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Verizon has an obligation under the law to provide accurate information regarding its rates and
tariffs.® Verizon neglected this duty, therefore, PCC s entitled to judgment as a matter of [aw.
C PCC is Entitled to Judgment as a Matter of Law Because the Commission has

Already Determined that Verizon’s Cost Recovery for OSS Should be
Incorporated info its Resale Rate via the Whelesale Discouant

In its Memorandum, Verizon argues that the Commissioﬁ has rejected the claim that the
access to OSS and DUF charges are to be included in the wholesale discount.* Again, Verizon
~cannot specify any languagef in the C‘omnﬁs‘sion’s Orders in either the Generie UNE proceeding
or the Wholesale Rate for Resale proceeding that definitively support this claim. Instead,
Verizon references Commission boilerplate Iahguageﬁs Two serious flaws underlie Verizon's
argument. First, Verizon depends on language in th‘c Commission’s Generic UNE proceeding to
;1ddress how wholesale rates are to be calculated. Determination of the whnieéﬁ%e rate, however,

was never a part of the Commussion’s Generic UNE proceeding which focused on whether “the

exssting tariffed rates for {Verizon’s] unbundled network elements” continued to be just and
reasonable.? Second, Verizon ignores the fact that from the inception of Verizon's Resale rates,

in proceedings devoted to setting the Resale rate, this Commission has given Verizon an offset to

n Gallaher v. PPL Electric Utilities, Docket No. F-01075037, Initial Decision (Jan. 8,

2003 (citing AT&T Communications of Pennsylvania, Inc. v. Pa. P.U.C., 568 A.2d 1362,
1363-64 (Pa. Cmwlth, 1990); 2003 Pa. PUC LEXIS 9, *16; Gallaher, Docket No.
F-01075037, Final Order (March 12, 2003) (permitting Initial Decision to bccc;mc: final
and susmmmg complaint).

S0 Merizon Memorandum at 21-22,
2 Id. at n. 47.

% 14 at 1 (emphasis added).
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® ®
¢i:pturca recurring and nonrecufring costs associated with its OSS via the formulation of the
wholesale discount.”’

Since the clear Commission precedent does not help Verizon, Verizon offers two federal
district court cases in its defense of its‘ ability to undermine the Resale rate and Section 252€(3)
of the Telecommunications Act of 1996 requirements by imposing add-on charges.® Both of
these cases are distinguishable from the case under éahsideration. In Southwestern Bell Tel. Co.,
the Court dete;fmmed that electronic processing was not an integfal part of the retail service
‘ b‘eing resold énd, therefore, was properly classified as a’ UNE for pricing purposes.”’ Here,
however, a UNE~based OSS and DUF a ready exist and the issue is whether Verizon can use its
UNE Tariff 216 for the purposes of creating ““add- on” charges to the wholesale Resale rate.
Sinee that issue; was not addressed by the Texas District Court, Verizon’s reliance on it in this
case 1s misplaced.

In Bell Atlantic [)e!aware, the Court determined that Bell's wholesale ra{e did not have
an allowance for the costs of access to 0SS.? That finding, however, was based on Delaware’s

proceedings which do not parallel Pennsylvama's proceedings. On the contrary, in

T e e

a7 Pa. PUC V. Be]l Atlantic, Docket No. R-00963578, Opinion and Order {December 19,
1996y at Ordering 4 3 (adopting Recommended Decision); Id., Recommended Decision
~ (November 20, 1996) (1996 Pa. PUC LEXIS 209, **60 and 66). Based on the fact that
Verizon’s Customer Billing Center provides the DUFs to CLECs, the PUC, and
apparently Verizon, considered the DUF costs 10 be related to Verizon’s OSS. Generic
Investigation Re Verizon Penusylvania, Inc.’s Unbundled Network Element Rates, Dacket
No. R-00016683, Recommended Decision (May 3, 2002) at 65.

Verizon Memorandum at 20-22.

Southwestern Bell Tel, Co. v. Public Utility Commuszon of Texas, 2003 U.S. stt LEXIS
26410 at 23 (July 9, 2003).

W Bell Atlantic Delaware v. McMahon, 80 F. Supp. 24 218, 248 (D. Del. 2000).
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Pennsylvania, the Commission has given Verizon an offset to capture recurring and nonrecurring

¥

costs associated with its OSS via the formulation of the wholesale discount *'

As these points make clear, Verizon inaccurately asserts that “the Commission's order
requiring tlug:se costs to be recovered through a separate charge io :esellers was a perfectly valid
'exércise off the Conxrnission's ratemaking discretion under the Tcicc:omniunication# Act,”* and
the Commission did not speciﬁéally "require” Verizon to recover these costs in this manner. The
PCC is entitled to judgment asa matter of law and the ALJ should grant PCC's Motion as to ‘~
liability on Scetion HI and IV of the Complaint, as well as the declaratory relief sought in

Section V.

. CONCLUSION

A motion for summary judgment should E'e granted when no genuine issue astoa
material fact exists and;thc moving party is enfitled to judgment as a matter of law. 52 Pa. Code
§ 5.102(d)(2). lu this case, the parties have agreed that there are no gémxihe issues of material
fact. PCC 1s entitled to judgment as a matter of law for all the reasoﬁs set forth PCC's Motion f‘or
Summafy Judgment and Memorandum in Support Thereof. Additionally, thére are no
‘Commission Orders that specifically state that Verizon is permitted to éharge access to OSS and
DUF to resale Iimes pursuant to Tariff 216. Verizon did not begin tb collect these charges until
Aﬁrl‘i 2008, tetroactive to October 2004. Because of this delay, PCC reasonably believed that the

settlement in the Wholesale Rate for Resale proceeding represented the entirety of rates to be

W pa PUCv. Bell Atluntic, Docket No. R-00963578, Opinion and Order (December 19,
T 1996) at Ordering § 3 (adopting Recommended Decision); /d., Recommended Decigion
{(November 20, 19963 (1996 Pa. PUC LEXIS 209, **60 and 66).

32 Verizon Memorandum at 22,
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charged resellers. Finally, this Commission has given Verizon an offset to capture recurring and

€

nonrecurnng costs associated with its OSS via the formulation of the wﬁolcsafe discount. For
these reasons as well as for those outhned in PCC's Motion for Summary Judgment and
Memorandum in Support Thereof, the ALJ should grant PCC's Moiion as o l’iability on Section
11 and IV of the Complaint as well as the dcclaratory relief sought in ‘Séctiﬂn V.
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