COMMONWEALTH OF PENNSYLVANIA
PUBLIC UTILITY COMMISSION
November 9, 2006

SUBJECT: C-20065798; PA Carriers Coalition v. Verizon PA, Inc.

- TO: James J. McNulty
: Secretary

FROM: Cheryl Walker Davis, D1rcc@m DO@({ ﬂﬁ/i [ \”,,,
o ~ Office of Special Assistants — (s F@LD [;:j’
¥

Pursuant to the requirements of Act 294, (66 Pa.C.S. § 332(h)), Chamnan
Holland, Vlce Chairman Cawley and Commissioner Pizzingrilli have requested full review of the
“Administrative Law Judge’s Initial Decision in the above-captioned proceeding. All the requests

for review are dated November 9th,

Please notify the Office of Administrative Law Judge to preparé the casc for

consideration at a future Public Meeting.
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-~ Case Identification:

Act 294

C-20065798; PA Carriers Coalition v.
Verizon PA, Inc.

ALJ ’Marlane K. Chestnut

Initial Decision By:
Deadline for Return to OSA: November 9, 2006

This decision has not been reviewed by OSA.
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I do not want full Commission review of this decision.
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Pennsylvania Carriers’ Coalition v. Verizon Pennsylvania, Inc.
Dacker No. C-20065798
Dear Seeretary McNulty

On behalf of the Pennsylvania Cacriers’ Coalition enclosed for filing pxeaxe find an
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orginal and nine copres of its Exceptions to the Inittal Decision with regard to the above.
referenced matter. Copies are being served in accordance with che Certificare of Service.
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Verizon Pennsylvania, Inc. « =
Respondent 2

LXCEPTK)NS OF PENNSYLVANIA CARRIERS’ COALITION
TO INITIAL DECISION

INTRODUCTION

The P‘cnrtsylvania C‘arricrs’ Coalition (“PCC"),’ by and through its counsci, respectfully
submits these Exceptions to the Initial Decision (“1D.") of Administrative Law Judge (“ALJ")
Marlane R. Chestnut dated October I I, 2006 and issued on October 26, 2006 regarding the
above captioned case.’

The decisions the Commission makes in this case are ¢rucial to telephone competi‘tion in‘
Pennsylvania. While many complea legal issues are discussed in these exceptions, the core of
this case is whether Verizon will be permitted to use legal gymnastics to pﬁvce Resale higher than
the cost ot retail to eventually push competiiors out of the market. In this case, Verizon has
chosen 1o apply charges found in its Unbundled Network Element ("UNE") Tariff 216 to

resellers. Verizon's UNE tariff does not provide notice that these charges will be applied to

! The PCC is an informal group of Pennsylvania-based competitive local exchange carriers
("CLECs") comprised of Full Service Computmg Corp. ("FSN"), ATX Licensing, Inc.

("ATX"), and Line Systems, Inc. ("LSI").

Pemzsylvcuzia Curriers Coalition v. Verizon Pennsylvania, Ine. (""I.D;"), Docket No. C-
20065798, Initial Decision, (dated October 11, 2006).
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resellers nor did Verizon tariff thcsé charges in its Resale tariff. If the Commissiqn approves of
this aciion, a ticking time bomb of charges will be created in the UNE Tariff 216 that Verizon
cou’ld decide at will to apply to resellers at anytime in the future without notice or warning. Such
actiqns would have a devastating impact on the ability of competitors to offer viable alternatives
1& Verizon's telecommunications services. In this case, the Commission can prevent this from

E oceurring by requiring Verizon to comply with the Public Utility Code when tariffing its services
and charging the rates in those tariffs to the customers governed by thé spec‘iﬁc tariff. Verizon
has a duty to taﬁff all itstates and ckharges, and to do so accurately and in a manner that provides
its customers with adequate notice. Verizon pléinly violated its duty, here, and the Cgmmission

should hold it accountable,

PROCEDURAL BACKGROUND AND SUMMARY OF EXCEPTIONS

This proceeding was initiated by a complaint the PCC filed on January 19, 2006 against
Verizon Pennsylvania, Inc. (“Verizon™) containing the following counts: (1) Verizon has

improperly tariffed — and essentially not tariffed — its charges for access to operation support

systems (“access‘ > O5S”) and the Daily Usage File (“DUF”) as épplied to Resale lines; (2)
Verizon has misapplied its access to OSS charge on high capacity lines and in certéin service
arrangements; and, {3) Verizon should be precluded from tariffing its access 1o OSS and ‘DUF
charges as applied to Resale because such application would be inconsistent with the manner for
setting wholesale rates for the resale of telecommunications service under thé
Telecommunications Act of 1996 and the Commission’s Orders. For reh‘ef, PCC requested that
the Commission: (1) direct Verizon to credit the PCC members for all éccess to OSS and DUF
charges paid in relatioﬁ to their resale lines and service; (2) impose the maximum c,i,\kfi} penalty

on Verizon pursuant to 66 Pa.C.S. §3301(a) for each PCC resale line on which Verizon imposed

HARO943L VEULOZ2:218730 2
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its v‘untariffed OSS charge and each resale call on which Verizon iﬁpased its 1xﬁtariffed DUF
charges; and, (3) declare that Verizon is precluded fronﬁ ﬁ’ling a tariff suppl’émem “designed to
implement the access to OSS and DUF charges in relation to CLEC Resale lines and service,”
Since the parties agreed that no genuine issues of material féct existin regard 10 these

claims. each party submitted a Motion for Summary J udgment on July 17, 2006. On July 31,
2006 cach party'ﬁled its Reply. The ALJ issued her LD. on October 26, 2006 which gran‘ted' the
Motion of Summary Judgment filed by Verizon, denied the Motion ‘i'or Partial Summary.
Iudgmént filed by PCC, and denie& PCC’s cbmplaint.3 PCC excepts to the reasons underlying
the ALJ’s decision and requests that the Commission reject the 1.D. and graht PCC the relief
requested in its January ‘1,9, 2006 Complaint. |

| More specifically, PCC excepts lo the ALJ's conclusion that Verizon has properly

tariffed the access to OSS and DUF charges in its Tariff 2 16 - the UNE tariff.® Verizon is
| required by law to tariff its charges in a way that is clear and unémbiguous.ﬁ By applying the -
access to OSS and DUF éhargcs which are located in the UNE tariff to resellers, who primarily
rely on Verizon’s Tariff 1 for resalekser‘vices, Verizon has not properly 'tariffed these charges and
PCC is entitled to Be, refunded all the charges assessed by‘Verizon sihce October 1,2004.
Additionally, PCC reza,sonab!y believed that Verizon’s costs for these services as applied to

resellers would be covered through the resale rate based on Verizon’s actions to not begin the

Pennsylvania Carriers Coalition v. Verizon Pennsylvania, Inc.. Docket No, C-20065798,
Initial Decision ("1.D.") at 22-23 (dated QOctober 11, 2006).

1d. at Conclusion of Law No. 12.

66 Pa.C.S. §§ 1302, 1303.

HAR 69431 VFULD22-218730 3
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retroactive charging these services on resellers until after the C ommission adopted the parties’ |
seulerhem in the Wholesale Rate for Resale® proceeding. |

PCC excepts to the ALJ’s conclusion that Verizon has properly applied its access to OSS
and DUF to resale.’ Féderal 1aw and Commission precedent fequire that Verizon’s rate for resale
be caleulated using the retail rate as the starting poim and that the costs of OSS are faccorcd into
the discount applied to that retail rate.® [fthe ALJ’s methodology were permitted to be cffecmc
nothing would prevent Verizon from choosmg other Tariff 216 UNE rates to apply to reseﬂcrs
even though these costs are already built into the Resale rate. Such unfettered discretion could
result in Resale rz‘ites above retéil rates and push C LECs out GE the market ' |

PCC excepts to the ALJ’s decision that its complamt is barred by res zua'ica:a and
Loilalcml estoppel.” The basis for this decision was the ALP’s erroneous canclusmns (1) that the
PCC, more specifically PCC member LSI, were parties of record in the Generic UNE
proceeding' and (2) that the issues of the Generic UNE procecdmg‘ are the same as the issucs in
this complaint." chardmg the parties in both proceeding IS, neither PCC nor LSI were parties of -

record in the Generie UNE proceeding. Further, if permitted to stand, the ALJ’s decision would

Wholesale Rate for Resale of Telecommunications Provided by Verizon Pemzs»lmma
Inc. and Verizon North Inc., Docket No. R-00038516, Final Order (March 4, 2005)

1L.D. Conclusion of Law I\o 12.

3 47 US.C. §8 251(’b)(1) and (c)(4); 252(d)(3). See also Pennsylvania Public Urility
- Commission v. Bell Atluntic, Docket No. R-00963578, Recommended Decision
(November 20, 1996)(1996 Pa. PUC LEXIS 209, **67-68)citing 47 U.S.C. § 252(D)(3).

I, (.onclusxon of Law 7-10.

H Generic Investigatian Re Verizon Pennsylvania, Inc.’s Unbundled Network Element

Rutes (“*Generic UNE proceeding”), Docket No, R-00016683, Order {August 31, 2001).
"o LD at11-14.

HAR 69431 VFULG22:-218730 , 4




mean that anytime any CLEC participat‘es in any proceeding no other CLECs can ever b.ring‘
future complaims to the Commission contesting how the Commission's decision was
implemented. Regarding thé issues in both proceed’ings,' they are not the same. The Generic
UNE proceeding involved setting the just and reasoﬁablencss of Verizon's UNE rates. The
current complaint proceeding involves ‘V erizon’sragg)icabiliiy of those ates 1o resellers.
Further, the ALJ’s determination that PCC cannot bring this cdmplaint because it was required to
raise the issue in the Generic UNE proceeding inappropnately shifts Verizoh’s burden to cbmply
with Commission orders to PCC and will send the message that public utilities can ikm'ent
creative ways of applying their tariffs after they are approved because none of 'their customers
can ever object once the case is closed.

Finally, PCC excepts to the ALY’s conclusion that Verizon is properly applying its access
o OSS and DUF charges in the context of Integrated Services Digital Network (“ISDN") using
szmax‘y Rate Interface (“PRI™) conﬁgurat&on.’? The ALJ erroneously adopts Verizon’s
definition df “line” 10 conclude that the access to 0SS and DUF charges should be applied on

each of the 23 charmels mat‘are supplied with the ISDN PRI service.”® As the definition of |

“Jine” 15 confusing and Verizon fails to define it in its tariffs, doubt fr‘e‘garding thig tariff
ambiguity must be resolved against Verizon as the drafler of the tariff in fa‘?or of PCC, Verizon’s
custorer, |

Bascd on all of these exceptions, PCC is entitled to judgment as a matter of law regarding
its J anuary 19, 2006 ‘coﬁlpiaim. PCC respectfully asks the Commussion to grant its exceptions,

~ reject the ALPs LD. and direct the relief requested in PCC’s complaint.

o4 1.D. Conclusion of Law No, 13.
-3 L.D. at 15-18.

HAK 69431 FULO2Z-218720 5



PCC's exceptions to the ALY's specific legal conclusions are as follows:

EXCEPTIONS

L. The ALJ erred in concluding that Verizor has properly tariffed the access to OSS
and DUF chiarges in its Tariff 216 (L.D. at 14-15; Conclusions of Law No. 12).

" Even though the ALJ erroneously determined that PCC’s complaint was bax;ted by res
- judicata and coﬁatcral‘ estoppel, she did address the merits of PCC’s complaint that Verizon had
improperly tariffed the access to OSS and DUF charges in its Tariff 216."% PCC excepts to the
ALY's éonciusion that Verizon properly tariffed and implemented these rates as applied to
resellers for several reasons. First, Verizon’s actions vioi,atc the Public Utility Code provisions
regarding tariffing. Second, Verizon’s actions in a related proceeding, the Wholesale Rate for
Resale case,'* reasonably lead PCC to believe that all resale rates would be charged pﬁrsuam to
the settlement reached in that case.

The two tariffs at issue in this case involve Ve‘riion’s Tariff No. 216 and Tariff No. 1.
Tariff 216 applies to UNEs. Indeed, the very first scn.tf:ncé of the Tariff 216 section canta‘ining

the OSS and DUF chafgc's limits the scope of the tariff to unbundled services only: “This section

contains a schedule of rates and regulations applicable 1o the Unbundled Services.”'® Tariff 1,
also known as Verizon's retail tariff, includes the provisions dedicated to the purchase at

wholesale of its telecommunications services for the purpose of resale."”

4 LD. at 14-15.
1 Wholesale Rate for Resale, Docket No. R-00038516, Final Order (March 4, 2005)
o Tariff 216, Section 3, 6" Revised Sheet 1 (emphasis added).

The Resale provisions are contained at Section 1, Par@gfaph 8, of Tariff 1.

AR 69431 VEULD22-218730 -6
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Despite the ALY’s determination that where the charges are located is “ir,releﬂ*ant;”ls the
Public Utility Code requires public utilities to state the rates and fees they intend to charge
customers in their tariffs.!” [n fact, “a utility owes its cuStomer‘s a duty to provide accurate
~information, including accurate information regarding its tariffs™® and violates Section 1302
when its ;arif‘fa farl to show all the rates established by the utility and collected or enforced
~ within the jurisdictian of the Commission,“ In short, it is not enough that rates or charges
| appear somewhere in some tariff, but rather they must be specified in a tariff as applicable to a
particular service rendered.

Verizon has implemented new charges on Resale service, the rates for which are set forth
it Tariff 1, by amending its UNE tariff,. in abyscction expressly dedicated 10 identifying the rates
~ for Unbundléd Services, via text that makes no mention at all of the new chéfges' application to
Resale. As is plain from the text of the tariff, the pro\*isi§ns addressing Resale sefvice ére
ptedominantly in Verizon’s retail tariff, Tariff 1. To the contrary, Veri:zap‘s, Tariff 216 addresses
UINE rates. Verizon explicitly states the same in the first sentence lof Section 3 of its Tariff 21 6,

which contains the OSS and DUF charges, declaring that the rates identified 1n the section are

“‘ LD.at15.
”’ "Under such regulations as the commission may prescribe, every public utility shall file
with the comnmission . . . tariffs showing all rates established by it and collected or
enforced, or to be coilected or enforced, within the jurisdiction of the commission." 66
Pa. C.S. § 1302 (cmphasis added). “No public wiility shall, directly or indirectly, by any
device whatsoever, or in anywise, demand or receive from any person . . . a greater or
lesser rate for uny service rendered . . . than that specified in the tariffs of such public
utility applicable t}tereto * 66 Pa. C. S § 1303 (emphasis added) ‘

¥ Gallaherv. PPL Electric Utilities Corp., 2003 Pa. PUC LEXIS 9, *16 (citing AT&T
Communications, Inc. v. Pa. P.U.C., 568 A.2d 1362 (Pa. Cmwith. 1990))

i The Electric Materials Company v. North East Heat & ngh[ Company, 1994 Pa. PUC

LEXIS 12, **3.4

HAR 69431 TFULO22. 218730 7
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“applicable to the Unbundled Services.,” Resale is not an “Unbundled Service.” Further, Tariff
216, where the charges appear, applies to UNEs and the éctual text of Verizon's taniff
amendments related to the OSS and DUF charges does not indicate that they are épplicable to
Resale service. 2 Nor does anything in Tariff 1, and specifically Section 1, Paragraph 8
addressing rates and provisions applicable to Resale service, state that the OSS and DUF charges
apply to Resa%c.B

In its defense, Verizon offers the following language from Tariff 1:

To the extent that services are available for resale subject to terms and cénditions set out

in other provisions of this Tariff or other Telephone Company Tariffs, those terms and

conditions remain applicable except to the extent they conflict with the language of this

Section. , '
This language 1s plainly not the model of clarity. The text is com;ﬁnsed of multiple potential
scenarios that the customer has no way of knowing whether they apply or not, including: whether
or not the services are available for resale; if they are, whether or not the resale of services are
subject to any tenms or conditions in other porﬁons‘ of the retail or other Verizon tariffs; which
provisions in such tariffs are in fact applicable 1o the resale of service; and whether those yet
upidentified other tariff provisions are in conflict with the language of Scction 8 of the retail
tan{f. DcSpilb the ALI™s conclusion to the contrary, Verizon's placement of resale rates in the
wrong tariff (which is just one of Venizon's 20 total tariffs) violates the Public Utility Co.de and

creates an ambiguity that must be construed against Verizon as drafer of the tariff. Therefore,

2 Verizon Tariff Pa. P.U.C. No. 216, Section 3, 3rd Revised Sheet 14,

Verizon Tariff Pa. P,U.C. No. 1, Section 1, First Revised Sheet 4A - Fifth Revised Sheet
4C, are attached hereto as Appendix A.

2 Pariff 1, Section 1, 1st Revised Sheet 4A, Paragraph 8.1(A)1).

HAR 89431 UFULDZZ-218720 g8




PCC's exception on this issue raust be granted aﬁd the Commussion shouid grant the relief
requested in PCC's complaint. | |
Beyond violating the law with its ambiguous tarifling, the Wholesale Rate for Resale
, proc:ecding was simultaneously occurring with the Generic UNE proceeding and ,créated the
reasénable: belief that the rates approved there would be the complete rate Verizon wéuld charge
S reséilers‘ The ALJ's decision inappropriately focuses on the effective date of the UNE rajieé
(October 1, 2.004 ) and the Settlement Stipulation in the Wholesale Rate for Resale proceeding
(Octlober 29, 2004).25 Using these dates, the ALJ concludes‘th}at PCC knew prior to settling the
Wholesale Rate for Resalé proceeding that Verizon planned m charge resellers the Tariff 216 ‘
UNE rates for access to OSS and DUF. What this conclusion fails‘ to consider, however,.1s that
neither the Commission’s orders in the }Generfic UNE proceeding nor Verizon's Compliance
‘Fiiings gave notice that Verizon planned to apply .its Tariff 216 UNE tariff to rescllers while, at
the same time, the parties were dea]ing Speciﬁbélly with the Resale rate in’the Wholesale Rate
Jor Resale proceeding. Therefore, PCC reasonably believed that the Resale rate would be that
negotiated in the Wholesale Rate for Resale proéeeding. v
Verizon did not begin charging th§ rates for UNEs set forth in the Generic UNE
pfoceeding until April 2005 and these rates were made retroactive to October 2004, Apﬁl 2005
was just one month after the Commission’s March 4, 2005 Order adopting the settlement
~ belween the parties éstablishin‘g the wholesale rates for resale of telecomﬁmnicaﬁéns services

provided by Verizon to retail subscribers.”® Throughout the course of that case, which spanned

B LD a2,
2o Wholesale Rate for Resale, Docket No. R-00038516, Order (March 4, 2005).

HAR6043 L. 1 FULO22-218730 9
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two years and overlapped the Generic (/NE proceeding,”’ no discussion regarding the
apphcabmty of the UNE tanff to resale was negotiated nor discussed. The fact is Verizon waited
until after the leo[c.sule Rate for Resale proceeding was closed before applying the access to
0SS and DUF charges to resellers under Tariff 21 6.2 Consequently, PCC reasonably relied on
lhé settlement m the resale case as the complete package of wholesale resale rates that wéuld be
appl‘ied’,' Indééd& the Settlement of the pafties in that case, by its terms, proposed “statewide
wholesale rates for the resale of [Ve‘rizon émd Verizon North;sj telecommunications serviccs.”wﬁ
The ALJY's reliance on the effcctive date of both sets of rates to support her decision that \’ erizon
properly tanf fed its resale rate for OSS and DUF in its UNE Tariff because PCC Lnew of‘
~Verizon's intentions to dof this is erroneous. In fact, P C had every reason to believe the
opposite - that the resale rates were being set in the Wholesale Rate Jor Resule proceeding, not
the Generic UNE procecding. Therefore, PCC’s exception to the ALI's determination that
Verizon ha properly tariffed ité access to OSS and DUF chargés in its Tariff 216 should be

granted and the Commission should grant PCC the relief requested in its complaint.

~ The Wholesale Rate for Resale case was initiated by Commission Order entered June 16,
2003 and was closed by Commission Order entered March 4, 2005. The Generic UNE
proceeding was initiated by Commission Order entered August 31, 2001 and was closed
by Commission Order entered July 16, 2004,

2 Verxmn began charging UNE rates in accordance with the Generic U’VE proceedmg in

Aper 2005 retroacu’ve to October 1, 2004, ,

# See Wholesale Rate for Resale, Docket No, R-00038516, Settlement Sxipulaﬁon aty

10(a). Verizon was the primary drafter of the Settlement Stipulation.

HAR 69431 VFULD22-Z18730 10
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VKL The ALJ erred in concluding that 'Verizbn has properly applied its access to OSS

and DUF to resale (Finding of Fact No. 17; LD. at 18-20; Conclusion of Law No. 12)

Federal law imposes on incumbent local éxchange carriers, including Verizon, the duty to
- Offcr “rcsa}e at wholesalc rates any tgl.ecommunications service that the carrier provides at retail
1o subscribers. ..and to not prohibit...[nor] impose unreazsorxaBIe or discriminatory conditions or
limitations on, the resale of such‘teleqommunicaﬁéns services.”™® The ALJ erroneously -
~concluded that bccausé access to OSS and DUF are not sold to retai} customers, they are not to -
be included in the base rate that is used to estehlish the wholesale rate,! PCC excepts to this
conclusion for two reasons. First, this Commission has already concluded that Verizon’s OSS-
related costs are recoverable as an offset and incorporated into the discount rate applied to resale.
Second, if the ALY ’s methodology were permitted to be effective, nothing would prevent
Verizon from choosing }Uther Tariff 216 UNE rates to apply to resellers even though these costs
are already built into the Resale rate. Such unfettered discretion could resuli in Resale rates
| above rétail rales and p‘uéh CLECs out of the market. For these reasons, PCC’s exception must
be granted. |

In pricing resule services, the Telecommunications Act of 1996 mandates that the -
wholesale rates “shall” be determined “on the basis of retail rates, charged to sub‘scribefs for the
telecommunications serv-icc requested, excluding the portion thereof attributable to any
marketi’ng, billing, collection, and other costs that will be avoided by the local exchange

3332 T

carrier, he term “shall” is undeniably mandatory in effect. Significantly, Section 252(d)(3)

of the Act does not state that wholesale rates for Resale shall be determined on the basis of the

3 47 11.8.C. §§ 251(b)(1) and (c)(4).
' LD.at 19, Finding of Fact 17.
o 47U8.C.§252(d)(3).

HAR:6943) VFULU22-218730 11
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retail rates, with ncksyled exclusions, and 1n addition ol}zef charges (md fees determined and
mépased by the State or the incumbent carrier.

State commissions have the responsibility of determining the actual kratcs.”, The
Commission recognized the mandatory nature of the method for setting wholesale rates for

Resale when it initially established Verizon’s rates and held that those rates “must be determined

on the basis of retail rates charged to subscribers for the telecommunications service réqueste_d,”
with adjustments for the app’ropriate exceptions.® Further, the Commission acknowledged the
néed for Resale rates to be determined only via the application of the whoiesaie discount by
directing that Verizon's OSS-related costs be recovered as an offset to the identified avoided
costs and incorporated into the discount rate established for Verizon.>® While the rates set by
this Commission in 1997 were declared unlawful by the United States Court of Appeals for the
Third Circuit, the overarching methodology of determining the wholesale rate on the basis of the

N : . . . . 36
retail rate, with appropriate exclusions, has remained unchanged.™

R ('}

3 Pennsylvania Public Utility Commission v. Bell Atlantic, Docket No. R-00963578,

- Recommended Decision (November 20, 1996)(1996 Pa. PUC LEXIS 209, **67-
68)(citing 47 U.S.C. § 252(D)(3). Recommended Decision (November 20, 1996) (1996
Pa. PUC LEXIS 209, **67-68) (citing 47 U.S.C. § 252(d)(3)) (emphasis added); /d.,
Opinion and Order (December 19, 1996) at Ordering § 3 (adopting Recommended
Decision). While the meaning of the phrase “will be avoided” was a contested issue in

_that proceeding and was later reversed, the distinction is immaterial to this matter,

¥ I, Recommended Decision (Noveraber 20, 1996) (1996 Pa. PUC LEXIS 209, *66): /d.,

Opinion and Order (December 19, 1996) at Ordering § 2 (adopting Recommended

Decision). '

36 MCI Telecom. Corp. v. Bell Atlantic-PA., 271 F.3d 491, 519-520 (3d Cir. 2001), cerl.
' denied, 123 S.Ct 340 (2002)(reversing District Court judgment upholding the rates,
MClTelecom Corp. v. Bell Atlantic-PA., (E.D. Pa.), originalty filed at Civil Action Ne.
- CV-97<1857 (M.D, of Pa). the Commission declared; Wholesale Rate for Resale, Docket
No. R-00038516. (“the law currently requires that the rate(s) ‘be determined based on
retail rates charged to subscribers, excluding “the portion thereof attributable to any
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Verizon's applicability of écccss to OSS and DUF chargés kto resellers impdses chargcs

wholly at odds with, and not at all contemplated by, the specific method for calculating Resale
mtes as directed by the Telecommunications Act. Notably, the entire purposc of the whc]ésalc
rates proceeding, as noted by the Commission, was to establish the rates {or resale of Veﬁzon’s
telecommunications service,”” Verizon acknowledged this purpose explicitly.”® Indeed, the
Settlement of the parties in that case, by its terms, proposed “statewide wholesale rates for the
resale ‘of‘ [Verizon and Verizon North’s] telecommunications services.™ Nowhere in the
Settlement, dnd at no time in its presentment fo the Commission, did Verizon disclose that the
“statewide wholesale rates [or the resalc of its telecommunications services” bgin’g proposed
were illusory and in reality would be significantly higher than those rates set forth in the
Settlement due to the application of the OSS and DUF charges from the U"NE Tariff 216.‘ Add-
~on charges, such as the OSS and DUF, that enable Verizon to recover costs purportedly incurred
in relation to Resale above and beyond, and separate and apart from the wholkeskale‘ discount are
starkly contrary to the reQuired. method for setting the Resale rate that 1s requiredkunder Section
252(d)(3) of the Telecommunications Act and the Commission’s decision. Thus, PCC’s_‘

exceptions on this issue must be granted. The Commission should determine that Verizon's

marketing, billing, col]ection, and other costs that will be avoided by the local exchange
carrier.” Order (June 16, 2003} at 4 (underlining added, italics original).

¥ Id., Order (June 16, 2003) at 1. |

% Wholesule Rate for Resale, Docket No. R-(00038516, Verizon Statement No. | (Revised
Direct Testimony of Bruce F. Meacham) at 3 (“The Commission initiated the instant
proceeding . . . in order to establish wholesale rates that comply with current legal
requirements”), ‘ : ~ :

3

Id., Settlement Stipulation at § 10(a). Verizon was the primary drafler of the Settlement
Stipulation.
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applicability of Tariff 216 UNE charges to reseller violates federal law and Commission
precedent and grant PCC the relief requested in its complaint.

- Beyond circumventing the proper methodology to determine resale rates, the ALI’s
conclusion that access to OSS and DUF are not sold to retail customers does not mean that
Verizon is entitled to recover these costs through add-on chargés to the Resale rate. An example
of w?hy this logic is flawed is the fact that loop and port charges are factbred into the retail rate
and are listed separately in Verizon's Tariff 216 as UNESs because they can be purchased
sepax?ately by CLECs. Neither loop nor port would be sold dkircctly to retail customers. Further,
these items should not be charged to resellers since the starting point of the Resale rate is the

’rc‘mi! rate which includg‘:s the loop and port costs. Just like loop and port costs are built into the
retail rate underlying the Resale rate, ’OSS has been factored into the Resale rate through the
discounts 16 the retail rate, If thc Comrhission allows Verizon to chargevresellers for a charge
that is already factored into the Resale rate (and is not properly tanffed to apply to resellers),
there would be nothing to prevent Verizon from beginning to charge resellers other Tari{f 216
UNE cha:‘gcs under the same theory. Such a decision would allow Verizon to pick-and-choose
items from Tariff 216 or other tariffs to bill its Resale carriers as add-ons to the Resale rate.
Inevitably the result will be to raise the Resale rates to levels greater than what Veﬁzon; charges
its own retail end user customers. The efﬁ:ct of this could be devastating for providing '
competitive Jandhne telecommunications alternatives for Pénns‘yivzinia consumers, Thus; PCC’s
exception on this issue must be granted, the Commission should prohibit Verizon from adding
“additional charges to the resale rate under the guise of Tanff 216, and grant PCC the re’iiéf

outlined in its complaint.
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IL  PCC's Complaint is not barred by cither Res Judicata or Collateral Estoppel

The ALJ erroheous[y applies the doctrines of res judicata’™ and collateral estoppel®’ to
‘ ﬁﬁd that PCC's complaint 15 not properly before the Commission. The ALJ 'bzises her conclusion
on her finding that there 15 an 1dentity of parties and an identity of issues between PCC’s
corﬁp!aim and the Generic UNE proceeding.” As detailed further below, neither identity of
partics nor iésues is present between the two cases and PCC’s exception on this is’sue must be

granted.

A, The ALJ erred in concluding that there was an identity of parties in the
Generic UNE proceeding to preclude the complaint in this proceeding
- according to principles of res judicata and collateral estoppel (Finding of
Fact No. 7, LD. at 11-125 Conclusion of Law Nos. 9-10).

PCC excepts to the ALJ’s conclusion that PCC’s complaint should be barred by the
doctrines of res judicara and collateral estoppel because “PCC itself (and including the same
membership) was a party of record” or “in privity” with parties of record in the Generic UNE

proceeding.* This conclusion is incorrect. While res judicata requires identity of the parties

0 Res Judzcaza, or claim preclusion, prevents a future suit between the same parties on the

same cause of action after a final judgment is entered on the merits of the action,*® "Four

conditions, or 'identities,' must be established before claim preclusion will bar a cause of

action. Those conditions include: ‘(1) identity of the subject matter; (2) identity of the

cause of action; (3) identity of the parties, and (4) identity of the quality or capacity of the

parties suing or being sued.™ Temple University v W.C.A B., 753 A.2d 289, 291(Pa.

Cmwlth. 2000), Chada v. Chadu, 156 A.2d 39, 42 (Pa. Super. 2000).

“ Collateral estoppel, or issue preclusion bars relitigation of an issue of law or fact in a
subsequent action when all of the following factors are demonstrated: (1) the legal or

- factual issues are identical; (2) they were actually litigated; (3) they were essential to the
judgment; (4) and they were material to the adjudication. Temple University, 753 A.2d at
292,

42 1.D.at 12-14.

44 L.D. at 12, Finding of Fact No. 7, Conelusion of Law No. 9-10.
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and collateral estoppel can only be applied against a person who had full and fair opportunity to
litigate in the prior action,* the parties in this case are neither the same nor in privity with those
of the Generic UNE proceeding.

The ALJ erroncously concluded that PCC, and by extension PCC member LS}, was an
aclive party in the Generic UNE proceeding.”® Significantly, as a matter of law and fact, the
PCCisnota legal entity. Rather, it is an informal coalition of CLECs. The "PCC" has no
collective existence, is only reflective of the actions of its ind;viduai parties, and could not have
been a party to any proceeding.

Setting this aside, however, is ihe fact that the PCC wés never recognized as é party in
the Generic UNE proceeding. The Generic UNE proceeding was initiated by Commission Order
entered August 31, 2001,% Two of the four members of PCC, i.e. ATX and FSN, were ﬁciivc
parties in the Generic UNE proceeding.*” Where ATX and FSN’s interests were similar, they
filed joint comments.*® By the time of the Compliance phase in 2004, two mher relatively small

carriers, Remi and LSI, believed that the Commission would benefit from knowing that their

4 See Temple University, 753 A.2d at 291-92; Chada, 756 A.2d at 42-43,
% LD.at 11-12, Finding of Fact No. 7, Conclusion of Law 9, 10
6 Generic UNE proceeding, Docket No, R-00016683, Order (August 31, 2001).

Id. ESN intervened in the Generic UNE proceeding on November 8, 2002 after the
Commission issued its November 4, 2002 Tentative Order which returned the case to the
ALJ to determinc the validity of the rates using the assumptions in the Tentative Order.
FSN remained an active party on an individual basis throughout the close of the Generic
UNE proceeding. ATX filed a Petition to Intervene in the Generic UNE proceeding on
April 9, 2003 after the ALJ 1ssued a Supplemental R.D. in response to the Commission’s
Tentative Order. ; . '

48 See Joint Comments of Full Service Network and ATX Licensing to the Commission's.
Tentative Order and Joint Exceptions to the Supplemental Recommended Decision, dated
April 9, 2003.
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husinesses would be impacted by the Commission’s actions in this vefy important proceéding.
Thus, Remi and LSI chose to join the two active parties, i.e. FSN and ATX, under thé informal
name of PCC as a way of' sharing the funding obligations of their participation.” In recognition
of the fact that neither Remi nor LSI had been active parties in the Generzb UNE proceeding
before PCC’s Comments, Remi and LSI filed a separate Petition to Intervene *° PCC also noted
in its comments that if the Commission denied Remi and LSI’s Petilioh to Intervene ihcm, the
PCC Comments should be considered as submitted by FSN and ATX.*' The Petition to
Intervene of LSI and Remi was subscquently denied by the Commission.®® Thus, PCC’s
Comments became the joint comments of ATX and FSN and neither PCC nor LS was a party of
‘ record in the Generic UNE proceeding. The ALJ's conclusion that "PCC itself, . . wasa party of
record in both proceedings” and that "LS! participated in ‘that proceeding through PCC™ is
factually incorrect, and PCC’s exception on this point must be granted.

Furthermore, the ALJ’s conclusion that PCCs cur'rcmkcomplaint should be barred by the
d&ctﬁnes of res judicata and col!ateré‘l estoppel because LSI was "in pﬁvity" with the CLEC
participants of the Generic UNE Proceeding must be rejected.® The ALI’s reasoning starts from

the fact that the Corarission refused to allow LSI to intervene in the Generic UNE proceeding

it See Petition to intervene of Remi Retail Communications, L.L.C. and Line Systems, Inc.
dated February 25,2004 at 2, 94 5. ’
o
See The Pennsylvania Carriers' Coalition's Comments to Verizon's Compliance Filing,

Y|
| dated February 25, 2003 at . 1,

5 Generic UNE proceeding, Docket No. R-00016683, Compliance Order, at 5 (July 16,
2004y ‘

53 LD at 12,

3 Id., Conclusion of Law No. 10.
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because the Commission determined that the interests they would have asserted were adequately
represented by existing participants.™ In a footnote, the Commission references the argﬁment
that Verizon had made against allowing intervention because LSI and Remi sought to sign on to
the PCC comments. >
While this was the extent of the Commission’s disposition of LSI’s Petition to Intervene,

the ALJ’s applicability of this disposition to PCC’s compiaint in this case is incredibly far-
reaching and cannot be allowed to stand. From the Commission’s one sentence disposition and

| cite to Verizon's opposition, the ALJ decides that the C‘om‘miséicn really meant that all the issues

important to LSI were litigated throughout the course of the three year Generic UNE proceeding

and that any issues LSI or any other CLEC mighi have in the future ielat‘ed. x‘h anyway to the
application of UNE rates are fq'rcver barred because CLECs participated in the Generic UNE
proceeding. Essentially, the ALJ is declaring that any time ziny one CLECisapartytoa
proceeding, all other CLECs in Pennsylvania are forever barred and precluded from subsequent
litigation. This determination could have devastating effects to the Commfssion’s ability to
receive input from all stakeholders in tclecommunications matters. The reality is th:it the ALI’s
decision on this point could push CLECs further out of the reguiatory process, which is élready :
cost-prohibitive fof many of them. Without thé input of all stakeholders, including ¢ompctitive
telecommunications carriers, the Commission’s ability to make good decisions regarding

telecommunications matters that benefit the public interest is diminished.

5 Generie UNE proceeding, Docket No. R-00016683, Compliance Order, at 5 (July 16,

2004). |

1 Jd atn. 5.

HAR 69431 VFULL22-218730 k 18




® | &
| Morcover, as a matter of law, thé concept of privity requires a far higher threshold than
the mere similarity of interests evaluated in an intervention context.”” There is no evidence Zlhat
such a ihresho]d has been crossed here among LSI, FSN, and ATX. Thus, PCC’s except}.on on
this point must be grarited and the Commission should conclude {hat LSI was not in privity with

~ the CLEC participants of the Generic UNE proceeding,

B. The ALJ erred in concluding that there was an identity of issues in the
Generic UNE Proceeding and this case to preclude the complaint in this
proceeding according to the principles of res judicata and collateral estoppel
{Finding of Fact No, §, 1.D. at 8-10; Conclusions of Law Nos. 7-8).

PCC excepts to the AL)’s conclusion that its complaint is barred by the doctrines of res
Julicata and collateral estoppel because the Commission approved Verizon®’s Tariff 216 at the
end of the Generic UNE proceeding.” According to the ALJ, implicit in the approval of Tariff
- 210, was the knowledge that the rates for access to OSS and DUF would be applied to resellers.”
Yet the Generic UNE decision said the exact opposite: that the Commission was approving the

UNE rates in 216 and Verizon should amend other taciffs as necessary to implement the

decisions of the Commission.”? Verizon never amended those other tariffs, but did apply the

7

YGenerally, there is no prevailing definition of 'privity’ which can be applied
autornatically to all cases. Privity for purposes of res judicata is not established by the
mere fact that persons may be interested in the same question or in proving the same
facts." Day v. Volkswagenwerk Aktiengeselischaft, 464 A.2d 1313, 1317, (Pa. Super.
1983). ‘

® LD, Conclusion of Law No. 7-8,

i Id, at 12-14, Finding of Fact No. 8.

o Generic UNE proceeding, Docket No, R-00016683, Final Opinion and Order at Ordering

14 ' |
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charges to non-UNE, i e. Resale, arrangements. PCC's complaint against this application was
not and could not have been an issue i’n the Generic UNE proceeding and, thus, Lhe‘ALJ s
reasoﬁing is plainly erroneous.

The ALJ believes that since the Commission approved the application of Tariff 216 rates
for access 1o 0SS and DUF 1o resellers, thc PCC missed its opportunity in the Géneric UNE
pmceeding to object o that decision. Therefore, the ALJ incorrectly finds that PCC’s complaint
here should be barred. The problem with this logic is twofold. ’First, the Generic UNE
proceeding and this complaint do not have the rcquiréd identity of issues. Second, the ALI's
determmatibn that PCC cannot bring this complaint because it was requived 1o raise the issue in
the Generic UNE proceeding inappropria;cly shifts Verizon’s burden to comply with
C’on*xmissien orders to PCC and will send the message that public uﬁlities can invent creative
ways of applying their (ari}ffs after tyh.ey are approved because none of their customers can ever
object onee the case is closed. Since thete is no identity of issues between the Generic UNE
proceeding and this case, PCC's exception must be granted and the Commission should consider

the issues set forth in PCC'’s complaint. |

First, as the Sﬁperior Court has explained in regard to res judicata: “When the cause of
action in the first and second actions are distinct, or even though related, are not so kcl"ase]y
related that matters essential to recovery in the second action have been determined in t‘hé first
action, the doctrine of res judicata does not apply.”® Similarly, for issue preclusion ta bar relief,
the 1ssues m the Generic UN;E, proceeding and this matter must be identical, must have been

actually litigated, and must have been cssential to the Commission’s decision in the Generic

S Chada, 756 A.2d at 44 (emphasis added).
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UNE caéﬁ.m The issues of wﬁether Verizon properly ftaciff‘ed’ the Resale OSS and DUF via Tariff
216 and whether those chargés apply to Resale at all are clcdr?y distinct and not identical.
Likewise, PCC’s Challenge to the manner of setting Verizon’s wholesale rates for the resalc of its
telecommunications service was never addressed, much Jess litigated, in the Generic UNE
proceeding.@ Additionally, the issues of the application of the 0SS and DUF charges to Resale
~ were not actually litigated by the parties to the Generic UNE proceeding® as they were by no
means “essential” to the Ccmmission’s‘ decision n the Generic UNE proceeding.

The Commission made abundantly clear, both at the onset of the Generic UNE

proceeding and upon issuance of its Final Opinion and Order, that the proceeding’s scope, focus,

62 Témple University, 753 A.2d at 292 (“Issuc preclusion bars relitigation of an issue of law

or fact in a subsequent action when alf of the following factors are demonstrated: (1) the
. . issues are identical; (2) they were actually litigared, (3) they were essential fo the
Judgment; and (4) they were material to the adjudication”) (emphasis added); Chada, 756

A.2d at 43; Estate of Pew, 655 A.2d 521, 536-37 (Pa. Super. 1994) (where issue in

subsequent proceeding “was not essential to previous decree” preclusion would not
~apply).

o3 The law calls for the Commission not to apply issue preclusion where the determination
relied on as preclusive is inconsistent with another determination of the Commission. See
Restatement of the Law, Second, Judgments, § 29 (Comment f) (citing Blumcraft of
Pittsburgh v. Kawneer Co., 482 F.2d 542 (5th Cir. 1973) and Fink ». Coates, 323.F,
Supp. 988 (S.D.N.Y. 1971})). This 1s particularly true here, where the PCC relies on an
Orders of the Commission that both recognized the required manner for setting Resale
rates and expressly found that OSS-related costs were already included in and recovc.rcd
by the Resale rates established by the Commission.

0 Temple University, 753 A.2d at 292; Chada, 756 A.2d at 43; Estate of Pew, 655 A.2d at

536-37. ' ~

03 In addressing the OSS charge proposal in the Generic UNE case, the focus of the
Commission was on the status of access to OSS as a UNE. Generic UNE proceeding,
Tentative Order at 170; Recommended Decision at 63-64. Likewise, in regard to the
proposed DUF charge, the Commission’s focus was on the provisioning of the DUF as a

~ UNE and whether the charge constituted a double recovery of UNE costs already
recovered in Verizon’s UNE-related Annual Cost Factors. 7d., Tentative Order at 171.
The Annual Cost Factor was an element in determining Verizon’s forward-looking,
TELRIC based rates for its UNEs. See. e.g., /d, Recommended Decision at 28.
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- and intent was to review the just and reasonableness of Verizon’s VINE rates. As the
Commission declared when initiating the Generic UNE proceeding:
‘This order directs the initiation of a proceeding effective September 17, 2001, to consider

whether the existing tariffed rates for Verizon Pennsylvania, Inc s (Verizon's) unbundled
network elements (UNEs) contmua to bej just and reasonable.®®

kaewrse, i its Final Opinion and Order, the Commission identified the same purpose for
 the proceeding,” and declared that, upon consideration of all that had come before in the
proceeding. |

[W]e shall establish final rates for UNEs in this proceeding consistent s&ith the

discussion, bdow, and subject to the Commission’s review of a compliance tariff filing
by Verizon.**

In its Final Opinion and Order, the Commission discussed neither the C)SS nérthg DUF
charges, and instead ado‘ptcd the findings of its Tentative Order, which in turn adopted the
recommendation of the Administrative Law Judge ~ which recommendation did /nb't focus on the
charges’® applicability to Resale. |

Beydnﬁ its statements as 1o the scope of the Generic UNE prbceeding, the Commijssion’s
actual decisions and Orders in that proceeding also dcmonstratekthat the applicability ovf the OSS
and DUF charges to Resale was not essential to its action in the Generic UNE proceeding. For

instance, in its Final Order, the Commission directed that. “Verizon shall file a tan{f or tani{f

supplement . . . implementing revisions to the UNE rates in its Tanff Pa. P.U.C. No. 216, and

6 Cmnerzc UNE proceeding, Docket No. R- 000166‘&3 Order at 1 (August 31,
2001)(emphasis added).

67 Id., Final Opinion and Order at 1 (“This proceeding is the continuing investigation to
consider whether the existing tariffed rates for Verizon’s . . . unbundled network elements

(UNESs) continue to be just and reasonable™) (emphasis added).

68 Id. at 14 (emphasis added).
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any related tariffs or tariff amendments . . . .»* The Commission further declared that, upon

review of Verizon's Compliance Filing, “the Commission reserves the ri ght o reject any rate
that is not properlyjusti‘ﬁed and adjust the UNE rate in qu,éstit::n;’*70 Finally, and even more
convincing, 1s the Commission’s description of its action in approving Verizon’s Compliance
Filing in the Generic UNE proceeding:

Bused on the foregoing, we shall approve tariff revisions for Verizon’s UNE rates which

conform to, and are consistent with the attached schedule of rates appended to this Order

on Compliance as Appendices A and B.”' |

Sigrxiﬁcanﬂy, in all of these statements, the Commission made clear that the scope of its
Generic UNE proceeding and the decisions and Ordets that resulted from thét proceeding was
focused on Verizon's UNE rates, and whether or not those UNE rates were just and reasonable,
Indeed, the Commission did not even mention :Res;ale rates or the application of the OSS and
DUF charges to Resale in the Order initiating the Gezzeric UNE proceeding, the Final Opinion
.énd Order, or i’he final Compliance Order. The Comimission did not order that, "Based on the
foregoing, we shall approve tariff revisions for Verizon's UNE and Resale rates..."

Verizon’s attempts to expand the scope of the Generic UNE proceeding, and introduce
new Resale 'raies as part of that proceeding, cannot and did not alter the Commisszon’s scope or
somehow render ‘those Resale charges “egsential” to the PUC’s decisions in the Generic UNE
procecding, 'I"hcr;:forc, the identity of issues required by res judicatu and collateral estoppel

does not exist here. PCC's exception must be granted and the Commission should determine that

% Id at Ordering 14 (emphasis added).
7 Id. at Ordering ¢ 7 (emphasis added).

" Id., Compliance Order (July 16, 2004) at 25 (emphasis added).
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no sufficient identity of issues between the Generic UNE proceeding and this cas§ exists to bar
PCC's comﬁlm nt from moving forward.

The second basis the ALJ uses to support her erroneous émxciusion that PCC's complaint
1s barred by res judicata and collateral estoppel is her determination that PCC “only has itself to
blame™ for not contesting Verizon’s unilateral decision to charge access to OSS and DUF to
resellers via its Tariff 216 in the context of the Generic UNE proceeding. This reasoni‘ng‘ is
flawed First, there was absolutely nothing in Verizon's two Generie UNE compliance f‘ilings”
to even put PCC on notice that sneaking Resale rates in the Tariff 216 UNE tariff was what
Verizon had done. Verizon never proposed to tariff the charges for Resale, implementing them
only in its UNE tariff with language that made no reference to Resale. Thus, FSN and A;I“X
reasdnably concluded thﬂt further litigation on this issue did not appear warranted since they
reasonably coneluded that Verizoa did not intend to apply these charges 1o Resale.

Second, the reality of the Generic UNE proceeding is that it Iésted over three years zmd’
addressed approximately 50 1ssues. Buried in these complex issues, the Commission c'm'xc‘luded
that acceés to OSS was a UNE, and as to both it and the DUF, the Commission accepted
Verizon's formulations of the charges. The Commission’s Ordéring paragraphs did not authorize
the applic‘abiliyty of DUF and OSS on Resale but did direct Verizon to file all tariffs as necessary
{o implement the directives of the Generic UNE proceeding. Thus, Verizon had the obligation to
submit all appropriate tariffs. The I‘éct that Verizon failed to properly tariff access to OSS and
DUF as to resale did not shifi the burden to FSN and ATX to eﬁpend the time and resources

necessary to notify Verizon of its error nor did it somehow bar FSN and ATX from raising the

The Compliance Phase of the proceeding began with Verizon's Initial Compliancc Filing
on January 26, 2004, This initial {iling was substantively revised by Verizon's filing ot
March 8, 2004, ‘ ‘
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158ue ai a later date once Verizon's intentions to apply the Tariff 216 charges to resellers became
clear.”

If the ALJ’s decision were permitted to stand, the i,mplicmkion is that customers will need
to try to anticipate every eventuahty with respect to how a public utility might possibly apply a
Commission directive and then share all those myriad theories with the C‘ammissibn' through
voluminous, and costly, filings or else be forever barred from raising them again Veriz&n had
the burden of providing the appropriate, legally sufficient tariffs nécessafy to implement the
directives of the Commission. Shifting the burden to PCC to comment on this and Gxen barring
PCC from forever raising the issuc again once Verizon's intentions became clear'encourages
~ Verizon (o find creative ways to implement its tariffs once the record closes because there will
never be any accountability. Since such a decision would threaten to undermine the very fabric
of Taws intended 1o regulate public utilities to safeguard’the pub’xic interest, PCC's exception must
be gfanted and the Commission should conclude that PCC's éomplaint is not barred by either res

Judicata or collateral estoppel.

IV.  The ALJ erred in concluding that Verizon has properly applied its Access te OSS
riates on a per-line, per month, basis (Finding of Fact No. 14; LD. at 15-18;
Conclusion of Law No. 13)

The ALJ incorrectly concluded that Verizon has properly applied the access to OSS rate.

Factually, all parties agree that Verizon’s Tariff 216 states that the access to OSS charge is a |

recurring charge that shall be applied on the basis of “per line, per month.”™* The question the

ALJ needed to determine was what does “line” mean in the context of ISDN PRI. Because the

See Restatement of the Law, Second, Judgments, § 29 (Comment g).

7“ Tariif 216, Section 3, revised sheet 14.
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ALl erroncously concluded that “line” means Verizon’s interpretation of the software defined
channels associated witb ISDN PRI, PCC’S exception on this issue must be granted.

| LSI purchases ISDN PRI service from Verizon. ISDN PRI allows LSI to purchase, for
resale, a single digital connection that runs between Verizon's central office and the premises of
LS¥s customer. As explained by Verizon's tariff, this single digital connection is “a metallic
four-wire telephone loop interface between switch equipped with ISDN and the network
termination. . . [i.e, cus(dm,er premises equipment.]””* Thus, LSI purchases a single point of
entry (the four-wire tclkcphonc: loop interface) into LSI's customer's business. Thr‘ough |
technology, the ISDN PRI allows this single point of entry to create 23 channels that can be
configured in many different ways to accommodate customer’s needs. These 23 channelé inay be
¢onﬁgﬁred to provide voice, data, direct inward dial service (DID), direct outward dial service,
two-way service, Wide Area Teylccommunications Service, and Toll Free Séwi#e?" Instead of
'bi]lingg LSI for the access to OSS charge once for the ISDN PRI connection between the central
office and the customer's premises, Verizon bills the access to 0SS charge on each of the 2‘3
channels irrespective of how the channels are utilized. Since Verizon's tariff states that access to
0SS will be charged "per line,” this issue here xs whether the signal’point of entry into the
business s the line or whether the channels that afe created once inside the customer's premises
are the "lines.”

As bluntly stated in Newton's Diaiohar‘y, "the word line is confusing” because some refer

to it as the line coming in from the central office to the customer's premises and sonie referto it

as the extension from the point of entry into the customer’s premises to the phone/equipment on a

7 VZ Tariff 500, Section 22B(1), 3rd Revised Sheet 2.
i ld
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user's desk.”’ Since Verizon concludes that “cach of (the] 23 channels is a telephone line from a
provisioning and usage standpoint,” Verizon extends that reasoning for purposes of billing.”® In
this way, Verizon can collect $18.86 on a recurring basfs‘(.SZ X 23 lincs) instead of $.82 6:1 a
reéu“rring basis from LSL. What Vcrizo‘n’s unilateral decision regarding taﬁff ime;pretation fails
1o acknmﬂedge, however, is that Verizon’s tariff does not defing “line,” a word thét is’generally
accepted to be confusmg, While Tariff No 500, which discusses the ISDN PRI service, does
have a definition for “software defined line,"”” Verizon’s Tariff 216, the UNE Tariff w‘hére the
Access to OSS charge appears, does not define lihe in terms of what exactly line means for
purposes of applying the charges. Morcover, as discussed above, Verizon’s access to OSSINE
charge appears in its Tariff 216, the UNE tariff, and provides no notice to V eriéon’s resale
“customers that the UNE rates would be applied to them, let alone how an admittedly confusmg
word such as “line” would translate into the billing CLECs would receive fro'n \fcrxzorx

- The bottom line is that Verizon is required to have tariffs free of ambiguity. 50 ‘When a
term, such as lu"ne', is used and it is commonly accepted in the mdustry that the term is con fusmg,
Verizon has an obligation to be clear. The first notice LS had that Verizon would define line as
software defined chénnels was the receipt of Verizon’s bill. Because the ALI's decision on this
issue essentially rewards Verizon for being cleverly vague about how its tariffs are going to be
applied, PCC's exception must be granted and the Commission should award the relief requested

in its complaint

- <Newlan’s Telecom Dictionary, 481 (20th ed. 2004).

Verizon Pennsylvania Inc.'s Memorandum of Law in Opposition to the PCC‘ s Motion for
Summary Judgment, dated July 31, 2006 at 11-12.

Vemon Tariff 500, Section 22B(1), 3rd Revised Sheet 2.
% 66PaC.S. §§ 1302, 1303,
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CON CLUSfON

WHEREFORE, for the reasons set forth above, PCC respectiully requests that the
Commuission reject the Initial Decision issued October 26, 2006, grant PCC"s July 19, 2006
Motion fér Partial Summary Judgment, and grant PCC the foliov«'ing relief: (1) direct Verizon to
credit the PCC members for all access to OSS and DUF charges‘ paid in relation to their resale
lines and service; (2) impose the maximum civil penalty on Verizon pursuant to 66
Pa.C.S A.§3301(a) for each PCC resale line on which Verizon imposed its untariffed OSS charge
| ,:md‘ea’ch résale call on which Verizon imposed its untariffed DUF charges: and ( 3) declare that
Verizon is precluded frorﬁ filing a tariff supplement “designed to implemem the aceess o 0SS

- and DUF charges in relation to CLEC Resale lines and service.”

Respectfully submitted,

A
Alan C. Kohler, Esquire
Mark S. Stewart, Esquire
Deanne M. O'Dell, Esquire
Wolf Block Schorr and Solis-Cohen LLP
213 Market Street, 9th Floor
P.O. Box 865 :
Harrisburg, PA 17108-0865
(717) 237-7160

Attorneys for Pennsylvania Carriers’
Coalition '

Dated: November 15, 2006
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['hereby certify that I have this day served a true copy of the foregoing Exceptions upon
the participants listed below in accordance with the requirements of 52 Pa. Code Section 1.54
(relating 10 service by a participant).

VIA EMAIL AND FIRST CLASS MAIL

Hon. Marlane Chestnut

. LY 2

- Administeative Law Judge o
1302 Philadelphia State Office Bldg. 24 P
1400 West Spring Garden Street b=
Philadelphia, PA 19130 = oo
email: machestnut@state.pa.us ;5:2 ;u
Suzan D. Paiva 5 @
Assistant General Counsel - e
Verizon <

1717 Arch St., 10W
Philadelphia, PA 19103
email: suzand.paiva@uverizon. com

(s 41 510t |

Deanne M O'Dell, Esquire
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_Cyathia L. Randal) , A~ - :
Assistant General € ounsel ' ver,zon

Verizon Peonsylvania Tnc,
- 1717 Arch Street, Floor 10
B ' Philade’phia, PA 19103

Tel: (21514667146
Fax: (215 563-2658

Cynthia L Randall@nVerizon.com

November 27, 2006/

Via {kiP‘S QOvernight Delivery

James ], McNulty, Seerctary ’ Nizy 2
Pennsylvania Pubhic Utility Commusston Ry Py, : e

¢ x}mmmmca!th Keystone Building QBU Ury e §

406 North Street, 2™ Floor G C:‘?E;;j ; try Co
Harrisburg, PA 17120 s 50,}3’;}1{033@1

Re:  Pennsyivania Carriers’ Coalition
v. Verizon Pennsylvania Inc.
Docket No. C-20065798

Dear Secretary MeNulty:

Enclosed please tind the original and nine copies of Venizon Pennsylvania [ne's
Rup{y to Lxceptions of the Pennsylvania (,‘lrnars Coalition, ht.tm, filed in the above

captioned mutter,

Please do not hesitate to contact me if you have any questions.

Very truly yours. 7
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Via E-Mail and UPS Overnight Delivery
e The Honorable Marlane R. Chestrut
Certdicate of Service




N . .
3 - d .
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Verizon Pennsylvania Inc.’s Reply to Exceptions of the Pennsylvania Carriers” Coalition,
upon the party listed below in accordance with the requirements of 52 Pa. Code Section
1.54 {related to service by a participant) and 1.55 (related to service upon attorneys).

Dated at Philadelphia, Pennsylvania. this 27 day of November, 2006.

VIA E-MAIL AND UPS OVERNIGHT DELIVERY

Alan Kohler, Esquire
Deanne O'Dell, Esquire ;
Mark Stewart, Esquire ‘ HPFF* o
Wolf Block Schorr ~ P ~ Y 7T

- & Solis-Cohen, LLP E b g v‘k’“‘ D
213 Market Street, 9" Floor
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Pennsylvania Carriers’ Coalition, : Apj?é Ity

Complainant, o ' HL MH'//A Cm"Mfég/QN
No. C-20065798 Reay™"

V..
Verizon Pennsylvania Inc.,

Respondent

VERIZON PENNSYELVANIA INC.’S REPLY
TO EXCEPTIONS OF THE PENNSYLVANIA CARRIERS® COALITION

INTRODUCTION

In a thorough and reasoned initial decision, Admiriistrati\:e Law Judge Marlane R
Chestnut granted sumnary judgment in Verizon's favor on PCC's! complaint, which
challenged the application of Verizon's tariffed Access to Operations Support Systems
(“Acccss to OSS") and Daily Usage File (“DUF") rates to resellers. Judge Chestnut held
that summary judgment is warranted for two separate and independent reasons: first,
because the complaint is meritless under the L\ndispu;ed facts and laws and second, -

because the PCC companies are legally precluded from iitigaiing these claims under the

doctrines of res judicata and collateral estoppel.

Judge Chestnut held that the complaint is precluded by res judicata and collateral

estoppel because the PCC companies actively participated in the Generic UNE

proceeding m which the rates were approved, but did not challenge the application of
these rates to resellers, nor did they challenge the placement of these rates in Tariff 216.

On the merits, Judge Chestnut found that these cost-based rates for services o CLECs

! The Pennsylvania Carriers” Coalition (“PCC™) ts not an actual entity, bur 1s a name used for htigaton
purposes by a group of three companies représenied by common coamei Full Service Computing Corp.
vaf Tul! Service Network (“FSN"1 ATX Licensing. Inc. (*ATX" and Line Systems, Inc. (“LSI' }

* Generie Investigation Re Verson Pennsybyania e, 's Unbundled Nepvark Element Rtm*s Procket No R-
(U0 IA6R3 ¢ ("’~ eneric UNE™), :
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were expressly approved for appl‘icatidn ) rcséllcrs. as v#ell as UNE purchasers, properly
applied on a per-line basis, and prbperly tariffed in Tarift 216, whu:h applies to services
provided to @therv Lelcpﬁonc companies. As Access to 0SS und DUF services are
provided directly to other telephone companies and arce not involved in the provision of
retail service to end users, Judge Chestnut held that Verizon was not required to tariff
| thése rates in the Retail tariff or to account for them in the wholesale discount.  As
di}scus’;scd in detail below, these holdings are legally correct and consistent with
Cénmission precedent, Pennsylvania and federal law and the undispu%ed facts. Judge
Chestnut’s Initial Decision therefore should be adopted.

PCC excepts 1o the Initial Decision on four scpziratc gréun,ds. First, PCC argues
that the challenged rates are “untarifted,” even though théy plainly appear in Tahf{Z 16.
whichby its terms is applicable to services provided to all Jocal exchange companies. |
PCC ries to justify this claim by making a false distinction between the rates paid}by
resellers and the rates paid by other CLECS for the same service, but there is no support
for this distinction in the taritfs, in the Generic UNE orders, or anywhere‘eise. ‘A»s Judge
Chestnut found, “[tjhe Commission approved the tariff, the tariff c’léarl;;,f spells out the
cﬁargcs -f’ér Access to OSS and DUF and that certainly satisfies any duty Verizon ma v
have had concerning meaningful disclosure of its rates and ensures that Veri:?on was not
chargi’n‘g the PCC companies untariffed rates.™ Initial Decision at 15,

Second, PCC argues that the Télecommunications Act requires that costs for
Access 10 -f‘)SS- énd DUF services be reflected in the wholesale discount t_br the resale of
retail telecommunications service, not in a separate charge. As Judge Chésnﬁﬁt found,
however, a fafr reading of the Act would nor include those costs as part of the ié‘hglcsaic

discount, which only takes into account costs to provide retail serviee that are “avoided”
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as a result of providing service at whulcsalé, not additional costs that arc incurred as a
result of‘pmviding wholesale service. Thus, the Commission was well within’ its
authority to order that Verizon collect these casts - which are not part éf’ Verizon's costs
to provide cetail service, but are incurred solely to prﬁvide services to other carriers -
through a separate per-line charge on resellers rathér than artiﬁdally building them into
the resale discount, As Judgc Chestnut explained, “{a]ecess to OSS and DUF are not sold

to end users, and thércﬁ)re are not included in the retail rate . . [therefore] nothing in the
TCA or any Commission order applying the TCA probibits the charging ot these tarifted
rates to resellers.” Opinion at p. 20.

Third, PCC attempts to evade its fair share of the Access to OSS costs by arguing
~that resold telephone lines associated with ﬂw high-capacity PRI service plattbnn should
not pay the Access to OSS charge, even though both the Generie UNE Recommended
Decision adopted by the Commission and the tarift clearly state that the charge applics on
a “per hme™ basis. PCC would have a CLEC ’scrving a large business with 23 resold lines
provided on a hi gh capacity platform pav the same Access 1o OSS charge as a CLEC” |
providing one residential POTS line, thus shifting a disém‘portionate share of cost
recovery to CLECs that serve mass market customers, contrary to the terms of Verizon's
Commsston-approved tariff. Judge Chestnut rightly concluded that “there can be no
guestion that the Access to OSS charge has been properly applied to PRI arrangements.”
Initial Decision ét 17.

Finally, PCC afgues that its complaint - which amounts to a collateral attack on
the Commussion’s ‘ot;ders in the Generic UNE matter  is not precluded by the doctrines
of res judicata and collateral estoppel because the required idcntiiy of parties and issues

ts not present. As Judge Chestnut properly found, however, the Generic UNE proceéding
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ﬁirectly addressed the pfccise issues raised here, i.e., the a;ip!‘ica’ticm of these chayrges to
resellers on a per line basis and their placement in Tariff 216. PCC and its member
companes were actiwi v involved in that proceedihg,‘ two ol its three members were
parties of record, and the third was in privity with them, and of none them ever raised the
arguments made here. As the Judge held, “it is reasonziblc to expect that the parties to the
Generie UNE procceding would take advantage of the opportunity to review and
comment on any aspect of Verizon’s compliance filing that may affect them. 1f they do
not, they have only themselves to blame.” Iniliai Deciston at 13
For all of these reasons, PCC’s exceptions should be rejected, Judgc Chestnut’s

Inttial Decision should be adopted and the Complaint should be dismiséedf

BACKGROUND AND HISTORY OF PROCEEDING

Verizon's current Access to OSS and DUF charges were established in the

Commission’s Generie UNE proceeding, and took effect on October 1, 2004 Access to

OSS was a new monthly recurring rate, approved to compensate Verizon for the past and
ongoing costs of making its OSS available to CLECs and i'es;t:llcrs,“ DUF rates were set
to repluce pre-existing rates for an optional service through which resellers and UNE
carriers may choose to purchase the intralL ATA local and toll call usage record details of
‘their end users.” Because DUF is an optionat service.? any PCC member cdmpanies that
are being charged for DUF on their resold Jines must have affirmatively ordered DUF |

service for those lines.

' Finding of Fact No. 5
* - Finding of Fact No 6; Generie UNE, Tentative Order entered Nov 4, 2002, at 169

b Id w172, Finding of Fact No. 4.

S See, e.g, Generic UNE, AT&T/WCom 51 8 0 (Recurring Panel Rebuttal) at 173-74. o 171 {noting
that Venizon has assumed for purposes of the study that 75% of resellers will purchase the DUF
Cproduct); Generic UNE, Recommended Decision, May 3, 2002 at 65.

4




® | @

It was clear throughout the litigation of the Generic UNE case that the Access to
0SS and DUF rates WGrc calculated on the basis of, émd intended to be charged to, both
UNE lines and resold lines.” ’Thc Commission held that these rates were appropriately
formulated by apportioning the relevant costs amony the users of these services,
including both UNE carriers and resellers.® 1f the rates instead had been calculated to
apply only to LNE lines, the number of lines over which the costs were sprcad would
have been smallfrr, and the resulting rate would have been hi ghér."

Verizon’s testimony in the Generic UNE case clearly stated that thc proposed
Accessvto 0SS charge was “a monthly recurring charge for resellers and UNE

a5 (] . ) . ) . : v
' which was intended to recover Verizon’s past and ongoing costs to make

purchasers,
its O8S available to CLECs and resellers. Verizon's witnesses testitied that the “costs
presented in this testimony reflect the OSS costs Verizon incurs to provide wholesale

products to CLECs and resellers.™"

The Commissien adopted ALJ Schnierle’s
Recommended Decision on this issue, which had held that Verizon could impose “a

recurring ‘access to OSS” charge of $0.83 or $0.78 per month per line on all UNE loops,

Finding of Fact No. 8.

ticncrie UNE, Recommended Decrsion, May 3, 2002, at 64- 65

Y Gengric UNE,VZ S11.0 filed 12/7/01 a1 129 (Verizon “prmoses 1o recover the m(ai costs through

monthly recurring charges (o CLECs that are based on the number of UNE Joops.
platforrycombinations and resold lines that are {orecasted to be in service in Pennsylvania in the 14~
year forecast petiod.”j femphasis added), fd at §29-30 (CLECs “will only be responssble tor their fae
share of suchycosts based on the progected demand of UNE Ioops, platformsicombinations and resold

~ lines ) (emphasis added). See also Venzon PA’s Access to USS cost study, Part F-5, Workpaper 4,
Section 1, page 13 (dcnmns(xatmg that the demand assumption included resale as well as UNE loops
and UNE-P).

" Genterie UNE. VZ St 1.0 filed 12/7/01 at 135 (emphasis added). Sce alse 1d a1 136 ¢ Verizon
proposes v resover ongoing costs in the same fashion as the development cost. on a monthly per
resold linel UNE 1oop/UNE plattorm or combination basis) (emphasis added); i at 170 (*Verizon PA
15 proposing a monthly recurring charge of 36,84 per resold linei UNE oop/UNE
platform/Combination ™y (emphasis added).

" id w129, See also id at 131 ("costs were incurred specifically to satisty the Felecommunications

Act's requirements and permit CLECs w ablain UNEs and resale in an efficient manner.”).
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UNE platforms and resale loops.” * ALJ Schaierle held that Verizoa is entitled (o
recover all of its costs to provide access 1o OSS, and that such costs were reasonable and

sutficiently documented.'” Other parties raised objections to the Access to OSS rate,

arguing that Verizon should bear some of the costs, that the costs should be spread across

all telecommunications users and that Verizon had not sutficiently documented the costs.
These arguments were rejected. No party objected to the application of the rate to

resellers. The Tentative Order s holding became the Commission’s final holding on this

rate with the December 11, 2003 Fnal Order because no party challenged it.

| As with the Access o OSS rate, it was clear from the outset that the DUF rate
would apply to those resellers that ordered DUF service.' As described in Verizon's
direct testimony in the Generic UNE case, DUF “provides resellers and UNE ‘purchascrs
with the [ntral ATA Tocal and toll call usage record details of their end users. DUF
CONSLSts c)i-' the processing and transmission of those call record detals.”" In his
Recommended Decision, ALY Schnierle found that the DUF rate spread Verizon”s cost to
provide the service across an “assumed demand™ that includéd “resale services,” and
approved the proposed rate.'® Again, although various parties had objected to the rate on
other grounds, including that the assumed demand was too low, na party challenged the

application of the rate to vesellers, The Comnussion’s Zentative Qrder adopted the ALY's

Genere UNVE, Recommended Decision, Mav 3, 2002 at 63 (emphasis added).
B ld ated ' '

" Indeed. Verizon had alrcady been applying its previous DUT rates to resellers.

B Generic UNE.NVZ St LD filed 1277091 at 171 (emphasis added).

¥ Generte UNE, Recommended Decision, May 3, 2002, at 63 temphasis added); Fmding of Fact No. 8,
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conclusion on the DUF rate, which became the final holding in the December 11, 2003
Final Order because no party challenged it."”

TQO of the three PCC member cémpaniex, FSN and ATX, were partics to the
Generie UNE case. ® FSN filed comments to the Tentative Order on Décemher 30, 2002
and additional comments and reply comments in January and February crf..’léi)i. FSNand
ATX jointly filed comments to the Tentative Order in April of 2003. None of these
t‘i}mgs challenged the approval of the Access to 0SS or DUF rates (either generally or as
- applied to resellers). In February ofﬁ()()ﬂi, PCC (including FSN, ATX and LSI) as well as
FSN, separately, filed comments to Verizon's compliance filing, which in{:‘iudcd"mher
challenges to the DUF rate but again did not challenge its application to reséllers."’

- These filings did not challenge the Access to OSS rate at all. Although LSI-'S individual
motion to intervene was denied on the ground that its interests were adequately |
represented by other parties, the precise comments it sought to file were filed b:, the other
PCC companies and duly considered by the Commission.” |

In its Final Compliance Order entéred July 16. 2004 the Cdmmission approved
Verizon's rates resulting from the Generie UNE proceeding, as well as Verizon's
proposed tariff modifications to incorporate the results of the case. The tariff revisions |

with modifications directed by the Commission went into effect on October 1, 2004, "The

Gonerie LUNE, Teatative Order enteced Nov. 4, 2002, ar 172,

FSN filed a peution to intervene i the Generic UNE case on November 8, 2002, ATX filed a petitipn
to mtervene n the Generie UNE case on April 9, 2003, PEN and A'TX actively filed pieadings i the
achon. LSI filed 4 petibon (o intervene inthe Generie UNE case on February 35, 2004 The
Commussion's final Compliance Order entered July 16. 2004 denied LSI's peution 10 mtervene,
firding that s interests were adeéquately represented by other parties and notmg that FSN was a
sigrratory to the comments that 151 sought to subnut so that its arguments would sull be considered.
[.S1 did not rais¢ any argument aboul the application of Access 10 OSS or DUF charges to resellers,

™ Generie UNE, The Penusylvania Carriers” Coalition's Comments to Verizon's Compliance Filing,

filed February 25, 2004: FSN Comments to Verizon's Compliance Filing. filed February 25, 2004,

@ pinding of Fact No. 7.
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new Access to OSS and DUF rates were included i Verizon’s taritt Pa. PUC 216.
('Tarif??’fé, Sec. 3C. 12.¢., Third Revised Sheet 14).

On Junuary 19, 2006, PCC filed the instant Complaint. On February 13, 2006,
Verizon filed its Answer together with a Motion to Dismiss the Complaint as insuf ﬁm’ent
on s fuc and barred by the doctrines of res Judicata and uwliatc.ml utuppg On April 5,
2000, Judge Chestnut denied the Motion to Dismiss, holding that dismissal at that stage
was neither clearly warranted nor free from doubt. Subsequently the parties conferred
and agreed that the matter should be decided on motons for summary judgment. A
briefing schedule was iss‘ucd on May 18. 2006, and the parﬁes were directed t(}kdevelop a
uniform list of issues to be addressed in the briefs. Consistent with the schedule and
agreed issues, on July 17, 2006 Verizon filed a Motion for Sumumry Judgment, and PCC
simultaneously filed a Motion for Partial Summary fudgmmt Each party opposed the
other’s motion. On Qctober 11, 2006, Judge Chcst,nut entered her Inital Decision
granting Venzon's motion, denying PCC’s motion, and dismissing the case.

DISCUSSION

Replv to PCC Exception No. 1:
The Access to OSS and DUF Rates are Properly Tariffed as to Resellers

PCC comends that the Access to OS5 and DUF rates tariffed in Tariff 216 are
somehow different from the same rates as applied to “resale service.” As PC C argixes,
“Verizon has implemented new charges on resale service, ;!)e rates for which are set forth
in Tariff 1, by amending its UNE tariff, ; vig @ text that makes no mention at all of the
new charges” application to resale.” PCC Exceptions at 7. For this reason, PCC

contends that the rates are somehow “untarifted™ as apphed to resellers. As Judge

Chestnut rightly concluded, however, “[t]he fact that the charges at 1ssue are contained in

Tariff 216, rather than Tarift 1, is irrelevant. . . Initial Deasion at 15, Tariff 1 does not
8
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purport to contain every rate a reseller mi ght‘ pay. It expressly states that “[t]o the extent
that Scrviccs are available for resale subject to terms and L:Lmditions set out in other
provisions of this l ariff or other Telephone Company Taritfs. those teems .anci condtions
remain applicable except to the extent they contlict with the language of this Section.”
Tanft I, Section 8. 1{A)(1), First Revised Sheet 4A. Further, PCC s characterization of
Tarift 216 as a “"UNE" taritf is a limitation of PCC’s own fabrication because the tariff by
its own temmnmﬁlies more bfoadly to services provided to “other telephone companies
that have been authorized by the [PUCT to provide local exchange service in
Pennsylvania™ - a category that “can include rates appiicéble to resellers as well as
CLECs that lease UNEs.” Initial Deaston at 15, PCC claims that the language in both
tariffs is “ambiguous” and should be “construed against Verizon,”' but fails to r—
an interpretation of either tariff™s language that would require Verizon to pléce every rate‘
that a reseller could pay into Tanff 1. As Judge Chestnut noted, “{w]hile this language
may be general, rt is nbt *vague and ambiguous” as alleged by PCC, and therefore there is
no ambiguity to be construed against the utility and in f‘ayor’ of the customer.” Initial
Decision at 185,

w532

Similarly, PCC’s invention of the term “Resale Service™* to which the charges at

issue are supposcdly applied, 15 meritless. “Resale service™ does not exist under the

- taritfs or the applicable law. Rather, under the Telecommunications Act, carriers may

resell Verizon®s retail telecommunications services at a discount  Taritf 1 sets forth
certain of Verizon’s noncompetitive retail services, and also contatns some provisions

relating to resale including the discounts applicable to retail rates. It is undisputed that

M pCC Briefat &,

2 See PCC Briefat 7 ¢*Verizon has implemented new charges on Resale service. . 71 id al § (“"Nor
does anything in TanfT 1, and specifically Section 1, Paragraph § addressing rates and provision
applicable to Resale service, state that OSS and DUF charges apply to Resale ™).

9
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neither Access to OSS nor DUF is a retail telecommunications service that may be resold.
Rather, they are services provided only to other telephone companies. Further, the rates
for Access to O8SS and DUF service are the same for all telephone companies that use
these services. Therefore PCC’s argument that the “resale based OSS and DUF charges™
are somehow different from the charges set torth in Tartft 216 (and therefore
“untarifted”) is factually and legally incorrect, and was properly rejected in the Initial
Decision. There is no dispute that resellers access Verizon's OSS and that they use DUF
service, to the extent that they affinmatively order it. Tariff 216 clearly states that the
rates at issue apply to Access to (OSS and DUF service and therefore complies with 66
Pa.C.5.A. § 1303, As Judge Chestnut explained:

Although the PCC claims that its members are being charged untarifted rates

in violation of the Public Utility Code, 66 Pa.C.S.A. see. 1302 and 1303, that

15 not the case. They are being charged the rates actually contained in

Verizon's Tariff] there is no allegation that the rates being charged differ

trom those contamed n the tariff. Similarly, there are no ambiguities with

respect to the tariff. While Tariff 216 does not specifically say that rates for

certain services will be charged to resellers as well as UNE purchasers. it is

clear what rates will be charged for whatever entities utilize Access to OSS

and DUF service.
luitial Decision at 14,

Although PCC does not deny that resellers use these services and therefore cause
the costs that the rates are intended to recover, it argues that 1t reasonably believed that
the cost of these services was incorporated into the wholesale rate for the resale of retail
seevice. This argument 1s meritless for two reasons, - First, because they were involved in
the Generie UNE proceeding, the PCC companies knew or should have known about the
0SS and DUF rates before the Wholesale Rate for Retail proceeding closed. See Initial

Decision at 20, Second, as discussed in more detail below, the wholesale rate is

supported by a detailed cost study specitying all of the cost elements that are factored

10
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into the rate. If aceess (o 0SS and DUF costs were incorporated into the wholesale rate,

they would have appeared in the cost study as an offset to avoided costs, but they do

not.”® PCC therefore had no reasonable basis for believing that these costs were factored

into the wholesale rate.  PCC’s argument'bails down to this: it was not paying attention
during the Generie UNE proceeding when rates were set to recover these costs, nor
during the Whalesale Rate for Retail proceeding when these costs were excluded from
the cost study; therefore it retained an unsubstantiated belief that these costs were
somehow accounted for in the wholesale rate, and this belief }ustiﬁes its refusal to pay the
tariffed rates, Judge Chestnut correctly rejected this specious reasoning,

Thus, although PCC vainly z-ittcmpis to distinguish the “resale-based™ OSS and
DUF charges from the charges set ﬁn‘t’h in Tariff 216, the distinction is illusory and the
rates are one and the same. Further, because the rates are for servi‘céspmvided to other
telephone companies, and not for retail telccommunications services, they are properly

tariffed in Tariff 216 rather than Tarift 1. The Commission therefore should adopt Judge

 Chestnut’s holding that the rates are properly tariffed.

Reply to PCC Exception No. 2: The Telecommunications Act Does Not
Require that all Charges to Resellers Be Reflected in the Wholesale Discount

PCC next argues that the challenged rates are invalid because the cost of Access

to O8SS and DUF service must be built into the wholesale discount if such costs are to be

imposed on resellers. In so arguing, PCC relies on language from section 251 and 252 of
the Telecommunications Act. Section 251 imposes a duty to “ofter for resale at

- wholesale rates any telecommunications service that the carrier provides at retail,” while

Section 252 states tha,tf‘a State commission shall determine wholesale rates on the basis

23

~ See Wholesale Rate for Resale Services Provided by Verizon Peansylvania Ing Dockél No, R-
DODIBS 16, Verrzon Statenient No. 1.0 Revised (August 24, 2004) and auached Exhibit (cost
stady)

11




~of retai] rates charged to subscribers for the tclec()mmuni’qatiuns scrvicé requested,
excluding the portion thereof attributable fo any marketing, billing, ccﬂl&hon, and other
costs that will be avoided by the loéal cxchunge carrier.™ 47 U.S,C‘ §§ 251¢c)4)and
252(d)(3). As Judge Chestnut eormctly_hel‘d, however, neither Access to OSS nor DUF
service is a “telecommunications service™ oftered at retail ﬁs deﬁned in the Act. Norare
the costs associated with these services “marketing, billing, cnllectiqn, [or] other™ costs
that “v?ili be avoided” when providing retail services for resale under the Act bécause
they are not incurred in the pmceés of providing retail service to end users.™

PCC compares Access to OSS und DUF chafges to loop and po'rt‘charges, which
are sepa;atély imposed on UNE putchasers but included in the wholesale x"a'te,q This
comparison is invalid because loops and ports are required in order to provide service to
end users, and therefore are included in the underlying retéil rate. The costs at 1ssue here
’a’re incurred by Verizon to provide services that Verizon has been required tb provide
directly to other t‘clephone companies, iﬁcludi ng reseliers, and‘are cOsts th;ai it incurs over
~and above the costs of providing service 10 retail customers. Therefore, they fall outside
the whuléﬁalc discount setting process, and the 'l’angung,c from Ih‘c Act cited by PCC is
irrelevant. As)J udge Chestnut explained, Sthe question of recovery of costs that are not
 part of the retail rates is not addressed by the TCA, or precluded by the terms of section
252(d)(3)." Initial Decision at 19,
This holding is consistent ‘with federal law imevrpreti}ng the TCA. In Bell Atlantic

Delaware v. MeMahon, 80 F,‘Supp. 2d. 218, 248 (D. Del. 2000), the United States

* With respect to DUT costs in particular, it would be whully mappropriate to tncorporate Verizon's costs
into the wholesale discount because DUF is an optional service that some resellers do not elect to purchase
and should not have to pay for.
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District Court upheld the Delaware Commission’s approval of a separate charge to
resellers for Access to OSS:
Section 252(d)(3)'s language. . . makes clear that the starting pont for the
wholesale rate calculation is the retail rate for the service in question. The
* Hearing examiners concluded that the OSS access charge compensates Bell
for costs associated with updating its OSS interfaces to permit new entrant
access. Assuming the accuracy of this conclusion, these access costs are not
mcluded in Bell’s retail rate for OSS services because Bell’s retail customers
- do not “access” its OSS. As such, there is no allowance for such costs in
Bell’s retail rates and, consequently, none also in the discounted wholesale
rate. Nothing on the face of the Act prohibits imposing an additional Lhdrg,e
to compensate Bell for providing OSS access to its competitors.
Although the court ultimately remanded the case to the Delaware Public Service
Commission to develop factual support for the proposed Access to OSS charges, it
clearly held that such charges are appropriate if properly documented and supported, as
- they are in this case.

PCC next argues that these costs were once recovered as an offsel to avoidable
costs in the Commission’s 1997 decision in the resale case — which decision was
subsequently overturned by the United States Court of Appeals for the Third Circuit as
being contrary to tederal law. According to PCC, this precedent binds the Commission to
require that ILECs always recover such costs through an offset in the resale discount.
PCC’s argument is meritless, however, because these particular costs were not included
in the offset 1o the first resale discount and because, even if they were, the Commission is
not required 1o continue to use an offset methodology to recover such costs.

“First, to the extent that PCC assumes that the costs included 1n the Access to OSS
rate that became effective in October of 2004 were the same costs included in
calculations used to set the 1997 resale discount, PCC did not prove that fact. The costs

‘recovered by the 2004 Access to OSS rate were for initial development to modify

Verizon's preexisting systems and develop new systems and mterfaces necessary to make
{3




access to Verizon’s OSS possible and for ongoing annual capital and operating costs

associated with computer hardware and for software maintenance® PCC cites AL

- Weismandel's 1996 recommended decision in the first resale discount proceeding

adopting OCA *s cost study offsetting cerlain one-time costs for servicing and interfacing
I ‘ g g g

with co-carriers (but no ongoing costs).™ But Verizon's unrefuted testimony submitted

in 2002 in the Generic UNE case (when the 1997 resale discount was still in effect)
established that “expenses that were recovered in the wholesale discount were identified
and subtracted™ from the costs used to calculate the Access to OSS charge.” This record
evidence suppoﬂed the Commission’s rejection of AT&T/MCI‘S argument in the Generic
UNE case that “Verizon's access to 0SS cost study” reflects costs that “Verizon has also

653&

proposed to recover in . . . its charges to resellers of wholesale services,”™* Accordingly,
while the Cormmission did use an offset methodology in 1997, by accepting Verizon's
Access to OSS rate in 2002 the Commussion rejected the same argument that PCC makes
here, and held that the 1997 offset did not cover the same costs that are being recovered
through the current rates. ln'any event, since the Third Circuit held that the
Commission’s 1997 methndoi‘ogy grossly o’vcresnmuied Verizon's avoided costs and

provided too much of a discount from retail rates, PCC cannot argue that any of

H L Generie UNE,VZSE 10 filed 1277101 at 216

o See Pennsyivania Public Uty Commusstan v Bell Atlanitic: Pennsylvania Inc. et al.
Docker Np. R-00963378C000T Recommended D;‘cxsi()n {November 20, 1996}

1996 Pa PUC LEXIS 207 * 59

' Generie UNE, VZ St 1.0 filed 12/7:01 at 217.

*# Generte UNE, AT& /W om Maim Brief at 169-70.
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Vori:mn‘s-- (SS-related costs were actually recovered from r‘ésellers under these
unfawfully low rates.”

Second. evenf the Commission UI]CC‘.:'lppraiwc’d the use m"@ {Qf’fsct methodolugy
(subtracting the OSS-related costs from avoided costs to artificially reduce the amount of
costs avoided) w compensate Verizon for OSS-related costs, this does not mean that the
Telecommunications Act requires such a methodology or that this Commissioﬁ is
thereafter forever bound to use that same method to recover these costs {mm resellers.
There is no support for that proposition whatsoever. Singe the Telecommumcations Act
does not dictate the method by which these costs may be recovered, the C omimission wis
free to select any appropriate method for recovering them. Sce, Bell Atlantic Delaware,
80 F. Supp. at 248 (“Nothing on the face of the Act prohibits unposing an additional
- charge to compensate Bell for providing OSS access to its competitors.™). After the
wholesale discounts that used an ottset methodology were invalidated, the Commisston
chose to approve a different method of recovering OSS-related vosts, i.c., the Access to
OSS rate at 1ssue (the cost of DUF service was not part of the oﬁ‘sei discussed in
conriection with the old, now-invalid wholesale discohms}

F‘m‘ther, while FC‘C suggests (incor;recﬂy, as discussed above) that the old resale
dlscount already included the same OSS-related costs, PCC does not and cannot argue
that tﬁc current wholesale discount includes an offset fof these costs. In fact, the cost
study that Verizon submitted for the record in that case, upon which the settlement
cstablisbing the discounts is based, contains no such oftset.™ 1f such an ot‘i“ét:t had been

included. the wholesale price of resold services would be higher because the oftset would

“ MCT Telecom. Corp v Bell Adantic-PA. 271 £.3d 491 (3d Cir. 20013, cere deaied 123 S.CL 340

{2002} i

T New Wholesale Rate for Resale Services Provided by Verizon Pennsylvania Inc , Docket No.
R-O0038516, Verizon Statement No. 1.0 Revised (August 23, 20043 and anached Exhibit {cost study).
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han: reduced avoided costs and resulted in a smaller discount. Indeed, in agreeing to the
settlement with PCC on October 29, 2004 that resulted in the currently cffbctive res‘u]é
discounts, Verizon was well-aware that the Commission had already appﬂwcd the
recovery ol OSS costs from resellers through a separate per-line charge, and accordingly
did not include such an_bft‘set in its cost study or insist on a smaller discount to reflect
OSS costs that it was already recovering through a separate Commission-approved -
charge. It would be a denial of Verizon™s due p’r‘oﬁess rights o now eliminate the per-line
; i‘:harg,e to resetlers and hold that Verizon should have recovered these costs as an otfset to
the resale discount, as PCC w’rongl?y argues. The Commission has already ruled that
these are costs Verizon is legally c:nt.itled to recover from resetlers. Therefore, if it
accepted PCC’s meritless legal ai"gumunt that the only way to recover these costs is
through an offset to the fesale discount, then at a minimua it wouid have to decrease tﬁc
resale discount simultancously with climinating the Access to OSS charge to resellers in
»drdcr to make Verizon wholc and allow it to recover tthc costs,

In short, the PCC companics are required to pay these costs in accordance with
the Commission”s orders in the Generic UNE case, and the Commission was well within
its authority to choose to recover these costs through a separate per-line charge rather

than as an oftset to avoided costs. The Initial Decision therefore should be adopted.™

Y PCCs hyperbolic argument that Judge Chestout's decision gives Verizon the freedom to impose any

UNE rates on resetlers s absurd. As explained above, the rates at issue in this proceedmng were expressly
formulated on the basis of. and intended to be applied (o, resellers and were approved by the Combnssion
on that basts. The imposition of other UNE rates on resellers has not been approved by the Commission.
and thus the drastic scenario envisioned by the PCC js illusory.
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Reply to PCC Exception No. 3: The Complaint is Barred as a
Matter of Law by the Commission’s Decisions in the Generic UNE Matter

The Commission appraved the rafes at issue in the Generic UNE proceeding atter
considering numerous challenges by CLECs and other parties. As discussgd above, the
Commission explicitly found that the rates would apply to resellers because they were
specifically caleulated to spread the relevant costs across both UNE and resold lines. ™
FSN and ATX were parties to that proceeding. LSI also pacticipated tn that praceeding
thrcmgh PCQ‘C. A}though its late-filed motion to intervene was denied, tor purposes of the
ductrine of res judicata LS1 remained in privity with the other PCC member companies -
indeed, the Connmission held that its legal interests were represented by those parties.”’

Although it was fairly discldﬁ;ed in the record aﬁd acknowledged by the ALJ and
the Commission throughout the proccedmg that the Access to OSS and DUF rates would
apply to resellers, neither PCC nor its member companies ever challenged the application
of the tates to resellers. Nor did they challenge Verizon's compliance ﬁhng showing that
those rates would appear in Tarift 216, For these reasons. Judge Chestnut correctly
concluded that PCC is precluded by the doctrines of res judicata and collateral estoppel
fmm challenging these rates in the instant proceeding. |

The Complaint is Barred by Res Judicata

The doctrine of res judicata applies to proceedings hefore the Commission.™
Onee the Commission bas entered a final judgment on the merits of a matter, the “parties

to that case and their privies are thereafter bound ‘not only as to every matter which was

Yo Seeinfru p.6
W See Generte UNE, Commission’s final Compliance Order entered July 16, 2004.

" Philadelphia Elcetrie Co v PUC, 61 Pa, Commw. 325, 334, 433 A 2d 620, 625 (1981). See also.
O'Tuple v. Bell Telephone Co. of PA, Inc., 77 Pa. PUC 98, 104 (1992}, Suprick v Commonwealth
Telephone Co., No. C-00903161, 1995 Pa PUC LEXIS {5 (Opinion and Order entered January 235,
2995): ' ,
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offered und received, but also as to any other admissible matter which might have been

o 14
offered,™

Res judicata applies not only to claims actually litigated but also to claims
that could have been ]itigatcd during the first proceeding if they were part éi‘thc same
éaﬂge of ﬁcii()n,.“’ Causes of action may be considered identical when, in both the current
and the prior proceedings, the subject matter and the u&ttmaie xssﬁes were the same.”’

Not mﬂ‘y actual parties but all those in privity with actual parties are bound by the
judgment in the first proceeding.™® Judge Chestnut correctly held that these requirements
were met in the instant matter, Initial Decision at 12.

PCC argues that neither the claims nor tf’}e parties were identical for purposes of
res judicata. First, it argues thiit t‘he parties are not tdenticai because, while two of the
three PCC members (ATX and FSN) were parties of record and purticipated acti\'eiy 11
the Generic UNE proceeding, the third member LSI, was not permitted fo intervene and
tormally join in comments filed by PCC on behalf of all three member compames. LS1is
still bound by res Jjudicata, however, because it was clearly in privity with iis tellow
PCC members.  Privity fur purposes of res judicata does not mean contractual privity,
but rather an identity of Jegal interests in the outcome of the proceedings: “Privity
- connotes ﬂmsé so connected in law with a party to the judgment as to have such an

identity of interest that the party to the judgment represented the same legal right™™” In

denying LSI's motion to intervene in the Generic UNE case, the Commission specifically

e Suprick, 1995 Pa PUC LEXIS at* 7 (quoting Commission v Sunnen, 333 US 501 (1948)).

O Allen v MeCury, 449 U.S. 90,94 (1980), Balent v. City of Wilkes-Barre, 542 PA 555, 564, 669 A 2d
164, 313:¢1995).

¥ Philadelphia Fraternul Ovder of Correctional Officers v Rendell, 701 A2d 600, 607 (Pa. Commw

19497). :

W dllen v McCurry, 449 U.S. at 90, Balent v. City of Wilkes-Burre. 542 PA at 563

Y Jordon v. the United Tefephone Company of Pennsyfvatia, Docket No. C-00946430. 1995 Pa, PUC

Lexis 158 (December 22, 1995). See also Day v. Folkswagenwerk Akticnguselischaft, 318 Pa. Super.

225.464 A.2d 1313, 1217-18,
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held th:ﬁ “we find that the interests which [LSI] would assert are aquuateiy represented
}iby existing participa,ms.""‘“ Further, the Commission did cousider and rule on LSI's
urgmncrlts.» as presented by the other members of PCC, including a-'chziilcnge to the DUF
rute on different grounds. The Commission's finding that LS1’s lcgﬁl interests were
. represented by existing participants establishes the required privity for 'pufposes of res
Judicata, as) udge Chestnut properly found: |
i [n lhivé;’analysis, privity does not mean contractual privity, but rather an | .
- identity of legal interests in the outcome of the proceeding. This, in fact, was |
the basis of the Commission’s finding that the interest of 1.S1 was adequately
represented by “existing participants.” Obviously, the Commussion
considered the arguments that LS sought to present, and intended that its
holding in the Generic UNE proceeding would be binding on it.
Initial Decision at 12. This holding does not imply, as PCC suggests, that alf other
CLECs are precluded by res judicata from challenging the mtes at issue. Rather, Judge
Chestout’s holding is based on her conclusion that LSU's particular interests in the
Generie UNE matter were consi dered and éddrcsscd to the same extent that they would
| have been had LSI's motion bcen’ granted. In such circumstances. LSl is prc’)perly
considered a party fbr pufposes of res judicata.
PCC next argues that the claims made in the instant matter, while related to those
litigated in the Generic UNE matter, are not brecisely the same. Even if that were true, it
- would not defeat the application of res judicata: | “‘Impor»tanﬂy, rés Judicata will not be
defeated by minor ditterences of fb'rm; parties or allegations where the controlling issués ~
have been resolved in a prior proceeding in which the present parties had an opportunity

»él

to appear and assert their rights. PCC claims that the controlling issues were not

v Gc.’nw w UUNE, I‘mal (,Qmphdn\.t, Order, July 16, 2004 at 7
N Jent o Boeok Interplex, Inc. etul.. 2004 U.S Dist. LEXIS 1’!35" (ED Pa. .,0{14) qummg Hcingx
Rockwell Mfg. Cu.. 389 Pa. 21, 131 A 2d 622, 527 {Pa 1957
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decided 1n Generic UNE because “the Commission did not even mention Resale rates or
L . N N A R .

the application of the 0SS and DUF charges to Resale™ in its orders.™ The controlling

issue, however, is not whether the Comnussion approved, or Verizon tanffed, g “resale

rate” (whatever thal means) — it is whether the Commission approved, and Verizon

tariffed, rates for Access 10 OSS and DUF service that apply to bath CLECs and resellers.

The Commission expressly did S(i‘

| As discussed above, the application of these rates to resellers was essential to the
Commission’s approval because ‘thc rates were specitically calculated to recover
Verizon's costs to provide these services by spreading them across all ﬁ:ost-cause’rs,
including resellers. Thus, thé rates that were approved for placement in Tariff 216 - a
tariff that by its own terms applies broadly to*services pmvid;d by [Verizon PA] to
~ Other Telephone Companies that have been authorized by the [PUC] to provide local
exchange service in Pennsylvania™" - nécessan’ly apply to resellers and not just UNE-

based CLECs. If PCC were now permitted to collaterally attack the Commissions’

holding and block the application of the rates to rescllers, the entire rate structure would

be invalidated. Verizon would no longer be able to recover all the costs to which it is
entitled, and thus the rates would have to be reformulated, re-litigated, and re-approved,

and the resale discount recaleulated to include the costs to provide Access to OSS and

DUF, which it currently does not. Res judicata bars this type of challenge to settled rates.

Coliateral Estoppel Bars Relitigation of the Issues Raised in the Complaing

As Judge Chestnut correctly held. even if the doctrine of res judicata did not

~apply, the doctrine of collateral estoppel would preclude PCC from refitigating the issues

« PCC Exceplions at 23,
A Tandf 216, See. 1{A), Third Revised Sheet 1
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& e
of whether the applicable rates were properly applied to resellers and whether it was
| ap‘probn’ate to recover Aceess to OSS and DQF‘ COSts tﬁroughtariffcd ratcs as opposed to
an of f‘set to the wholesale discount.  For the reasons discussed above, those issues were
necessarily decided by the Commission when it approved the rates. .

Collateral estoppel 18 “a doctrine which prevents re-litigation of an issue in a later
action, despite the fact that it is based on a causc of action ditferent fmmkkthe onc
previdusly liiigate(]‘ The identical issue must have been necessary to ﬁnal judgment on
, the merits, and the party agams& whom the plcl 1s asserted must have been a party, or in
privity with a party, to the prior action and must have had a full and fair opportunity to
iitigafe the issue in question,™

PCC argues that the doctrine does nof apply because the issues of whether the
rates apply to resellers and are properly tariffed were not Iitigaied in the Generie UNE
~matter. Judge Chestnut rightly found to the contrary:

[TThe Access to OSS and DUF rates established in the prior proceeding were

caleulated on the basis of the costs incurred by, and the anticipated use of the

services by, rescllers as well as CLECs providing service through the

purchase of UNEs, and the placement of those charges in Tarift 216 was

approved by the Commission afler several opportunities. tor parties to

comment on Verizon's compliance filing, -
Intial Dechiori at 12. PCC also contends that “PCC’s challenge to the manner of setting
Verizon's wholesale rates tor the resale of its telecommunications service was never
addressed, much less litigated, in the Generic UNE ;mrcu:e::ding.“45 This argument is
irrelevant because the instant Complaint does not challenge the mannér of setting

Verizon’s wholesale rates for the resale of its telecommunications service. While PCC

4 Balﬂu v Cuy a," ff’llkc&«f?mrc, 542 Pa. 555, 564, 669 A.2d 309, 313, cuting Alfen v McCurn 449
U.S. 90, 94495,

¥ PCC Exceptions at 21
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@ e
does argue that the costs associated with Access to OSS and DUF should be recovered
from resellers via offsets to the wholesale discounts instead of being separately assessed
through the challenged rates, that issue actually was raised and litigated in Generie UNE,
and necessarily rejected when the rates were approved.*®
Finally. PCC argues that the approval of Access to OSS and DUF charges as

applicd to rcsc:ﬁcrs was not “cssyemkial“ to the judgment in Generie UNE as required by
the dactrine of collateral estoppel because the “scope, focus and intent™ of the Generfe
UNE pmcecdi‘ng, was “to review the just and reasonableness of Verizon's UNE rates.™"
'l‘his argument is meritless because the “scope, focus and intent” of a procceding are
stmply not relevant to the question of whether a pacticular 1$sue was essential to the
Judgment In this case, the judgment approved a number of rates including the challenged
rates. For the reasons discussed abévc, the apphcation’of‘ these rates to resellers is
‘ esécntial to the judgment approving the rates because the rates were fbnnuiuted to

rccéver specified costs by spreading them across two categories of users ~ UNE
purchasers and resellers. The rates would fail of their essential purpose i one category of
us;ers were excused from paving them. For all of ihcsc: reasons, collateral estoppel bars
PCC from re-litigating these’issues and the Initial Decision granting summary judgment

to Verizon should be adopted.

¥ Generic UNE, AT&T/WCom Main Brief at 169-70 (AT&T and Worldcom argued that *Verizon's
acuess 10 OSS cost study™ reflects costs that “Verizon has also proposed to recoverin . . . its charges
1o resellers of wholesale services.™). It iy well-settled that the Conunission is not required o
consider expressly or af tength each contention or argument raised by the parties,” and any argament
or issue that 13 not specifically addressed s deemed 10 have been duty considered and denied. PUC Y
Superior Water Co., R-00994672, 2000 Pa PUC LEXIS 14 (Opimon and Order entered March 3,
2000) teiting Consolidated Raid Corp. v PUC, 625 A 2d 741 (Pa. Conmw. 1993)5.

T pLC Exceptions at 22
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Commission Precedent Bars this Collateral Attack on its Approved Rates

In any event, even if the common law doctrines of rcsjudicma and/or collateral
estoppel did not preclude PCC from making the claims in the Compiaim, which they do,
PCC’s collateral attack of the holdings in Generic UNE is barred by statute. The
Commission already resolved all of the legal 1ssues raised by the PCC when it approved
the rates at issuc and approved their placement in Taniff 216, 66 [’u.C*S’. § 316 dictutcs
,t‘hm Commission orders “shall remain conclusive upon all parties aftected thereby, unless
set aside. annulled or modified on judicial review.” This section of the Public Utilny
Code “precludes a collateral attack upon a Commission order that has not been reversed
upon ;zppealf‘“‘ The application of precedent therefore dictates that PCC’s complaint
must be dismissed.

Reply to PCC Exception No. 4: ,
The Access to OSS Rate is Correctly Applied to ISDN Service

: As alleged by PCC, its member company LSI purchases ISDN PRI service from

Verizon for resale.” ISDN PRI service is explained in Verizon's tarift Pa. PUC No. 500,
section 22 (“PRI tariff). In simple terms, it is a high capacity network interface
supporting 23 voice/data lines that can be configured in different ways.  Each ISDN PRI
- connection provides 24 “channels”, one of which is 4 “D” channel used tor signéling and
control ’functmns and 23 of ﬂv’nic‘h are voice capable “B channels that “provide the
customer with the capabilities of simultaneous access, transmission and switching of
v«)ice,’data, and imaging services via channelized fransport.” 1d. In other words, each of
the B channels functions as a telcp}mne line, giving the customer the capability td have
23 sepurate telephone calls pyroceeding simultaneously.

Suprick, 1995 Pa PUC LEXIS ;0 =7,

¥ See PUC Exceptions at 26.
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As the PRI tariff explains: “software defined lines are lines which are
provisioned on the Primary Rate Access facility by establishing their identity Vin central
éfﬁc‘;e translations. These lines physically ride on the 4-wire ISDN Primary Raté Access
ii‘*‘;u‘ility."’ Id Therefore, the ISDN PRI digital connection suppc)rté 23 software defined

lines, each of which may be used simultaneousty to carry a cireuit-switched telephone

~call or data transmission, These lines can be provisioned in different ways, to provide

direct inward dial service, direct outward dial service, two-way service, WATS service,
800 number service or call-by-call service selection,

Verizon bills the tariffed OSS charge on each of the 23 voice-capable lines (“B"

- channels) associated with each PRI Judge Chestnut correetly held that this is the

ap;)ropriate applicatic:m of the rate to the {SDN arrangetnent,because each of the 23 B
channels functions as a “line,” is defined in fhe tanttf as a line, and theréibre 1§ properly
treated as a line for billing purposes. lnitiai Decision at 17.  PCC argues th:it the entire
ISDN PRI interface arrangement should be charged the 82¢ AcueSS to OSS rate only

once, because the term “line” is confusing and should be construed against Verizon.™

However, the PRI turiff explains that the 23 “B” chanaels are “software~detined lines™

thereby éharifying the mcaniﬁg of the term “‘Iiﬁc" in this context. See “I‘éfiff Pa. PUC No.
500, section 22, subsection B(1). Since each “B” channel is a line, the Access to OSS
rate ts properly applied.

PCC’s interpretation would result in the counter-intuitive simation that a carrier
reselling 23 separate telephone lines to a larger business customer, which happen to be

provisioned over an ISDN PRI, would pay the identical amount for Access to OSS as a

% The PCC cite Newton's Telecom Dictionary for the proposition that the term “line™ is generally

vonfusing and reqaires clarification, without reference to the elear contextin which the ferm 15 used in the

language of the tariff
24
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carrier reselling one ordinary POTS line to a residential or small husiness cﬁstomer. This
would allow carriers like the PCC members, which resell expensive high-capacity
business services, to pay a disproportionately low percentage of Access to OSS costs,
while those reselling sen)ices to residential and small business custamers with one or two
lines would pay a disproportionately high pefcéntage. The Commusston-approved

method of spreading OSS costs across the cost-causers is the most fair and simple method

-~ the charge s assessed once on each resold line as set forth in Verizon's tariff. Verizon

is complying with the tariff with respect to ISDN PRI arrangements, and Judge

Chestnut’s holding on this issue should be adopted.

!

CONCLUSION

For the reasons set forth above and in the Initial Decision, Verizon respectfully

requests that the Initial Decision be adopted. that summary judgment be entered in favor

of Verizon and agamnst PCC, and that PCC’s complaint be dismissed with prejudice.

Respecttully submitted,
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