CAPTION SHEET ‘ CASE MANAGEMENT SYSTEM

*. REPORT DATE: 00/00/00 : |
2. BUREAU: ALJ | : | |
3, SECTION(S): : 4, PUBLIC MEETING DATE:
5. APPROVED BY: : 00/00/00
DIRECTOR: : |
SUPERVISOR: : |
6. PERSON IN CHARGE: , : 7. DATE FILED: 01/19/06
8. DOCKET NO:  C-20065798 | : 9. EFFECTIVE DATE:  00/00/00

P A WP e e w7 e e s s e e e e Ne e e e R D MR e S M e e e e e e R o e e R e e e i R e G e G e e e B s e e e N e e A e e e e e e B A b G e e

PARTY/COMPLAINANT: PENNSYLVANIA CARRIERS' COALITION
RESPONDENT/APPLICANT: VERIZON PENNSYLVANIA INC |
COMP/APP COUNTY : ~ , ‘ UTILITY CODE: 310200

SO oK e Nk HS NE MR s e e W e AR TR S M e e e B b e w M K s el e Sk ke eh ey e e s e i e me T Ge ke el ass e i e e e e e e e A e e e dhe M e e e S W e e A e

ALLEGATION OR SUBJECT

COMPLAINANT STATES THEY ARE SEEKING RELIEF FROM THE COMMISSION FROM VERIZON'S
UNLAWFUL IMPOSITION OF UNTARIFFED CHARGES ON ITS RESALE SERVICES. THE COMPL-
AINANT REQUEST THAT THE COMMISSION SUSTAIN THIS COMPLAINT AND: {A) DIRECT
VERIZON TO CREDIT THE PCC MEMBERS FOR ALL (0SS & DUF CHARGES PAID IN RELATION
TQ THEIR RESALE LINES ANC SERVICES; (B) IMPOSE THE MAXIMUM CIVIL PENALTY FOR
- EACH AND EVERY PCC RESALE LINE ON WHICH VERIZON IMPOSED IT3 UNTARIFFED 08S
- CBARGE & EACH RESALE CALL ON WHICH VERIZON IMPOSED ITS UNTARIFFED DUF CHARGES
(C} DECLARE THAT VERIZON IS PRECLUDED FROM FILING A TARIFF SUPPLEMENT DESIGN-
ED TO IMPLEMENT THE 0SS & DUF CHARGES IN RELATION TO CLEC RESALE LINES AND

SERVICE; AND (D) GRANT SUCH OTHER RELIEF AS THE COMMISSION DEEMS JUST AND
RBASONABLE, ‘
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James McNulty, Secrecary .

PA Public Utility Commission
Conmmonwealth Keystone Bldyg.
2nd FL, 400 North Street

PO Box 3265

Harrishurg, PA 17105-3265

Re:  Pennsylvania Carri

ers' Coahggn V. Venmn Pf;-&n vania,
Inc.; Docket No. =~ 9 O CD f }

Diear Secretary McNulty

Enclosed for filing are the original and three copies of a Complaing, in the above-
referenced matter,

It you have any question regaeding this filing, 'please COMEACE me at your convenience

Vc:ry oy S(’)UI‘&,

ez

Mark S. Stewart :
For WOLF, BLOCK, SCHORR and SOLIS-COHEN LLP
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BEFORE THE S
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvanma Carriers’ Coalition
Complainant

V. ; Docket NO,C/ -—&OOLOS ] Q@

~ Verizon Pennsylvania, Inc.
Respondent

COMPLAINT

L INTRODUCTION AND SUMMARY
The Pennsylvania Carriers® Coalition (“PCC™), by and through its counsel, respectfully

submits this Complaint against Verizon Pennsylvania Inc. (“*Verizon”), seeking relief from the
Pennsylvama Public Utility Commission (“PUC” or "Commission™) from Verizon’s unlawtul
imposition of untariffed charges on its Resale service. Effective April 2005, Verizon has
' charged competitive local exchange carriers (“CLECs”), including the PCC members, an ei ghty-
two cent per line charge on all Resale lines for access to its operation suppért systems ("OS8S™).
From that same time, Verizon has also applied multiple DaiEy Usage File ("DUF”’) charges to
CLECs" Resale lines on a per call basis. Verizon’s 0SS and DUF charges were applied to the
PCC’s Resale lines despite the fact that the charges appear only in Verizon’s Tariff 216, which
covers rates and service conditions for the provision of unbundled network elements ("UNEs").
Nothing in Verizon’s Tariff 216 states that the OSS and DU¥ rharges are applicable to Resale. |

| Certainly, if allowed to continue this unauthorized and illegal practice of picking-and-
choosing items froni‘{‘arr ff216 to bill its Resale carrier competitors, Verizon will have

effectively raised its Resale rates to levels greater than what Verizon charges its own retail end

! The PCC is comprised of Full Service Computing Corp. t/a Full Service Network

("FSN"), ATX Licensing, Inc. ("ATX"), and Line Systems, Inc. {"LSI").
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user customers. Indeed, under Verizon’s apparent pick-and-choose approach, any charge, even
loop and port charges, could be applied to Resale. Further, tﬁe Resale provisions of Verizon's
retail tariff, Tariff Pa, PUC No. 1, do not impose or contain any reference {o the OSS or DUF
chargcs‘ As such, Verizon's imposition of an untariffed charge violates Sections 1302, 1303 and
1501 of the Public Utility Code. |
Moreover, the Commission should declare that Veﬁzon’ is precluded from app‘l*yin g these
charges toy its Resale service, as thie charges are inconsistent with the requirements of federal law
for setting Resale rates on an avoided cost basis.? Under those requirements, Verizon’s
wholesaie ratés for Resale service must be determined by applying a discount to Verizon's retail
rates that is based on the costs Vérizcm actually avoids when its services are offered at wholesale
instead of retail. From ’the inception of Verizon’s Resale rates, the Commission has afforded it

an offset to capture recurring and nonrecurning costs associated with its operation support

* systems,® Accordingly, Verizon’s cost recovery for OSS is already incorporated into its Resale

rates via the formulation of the wholesale discount, and any attempt to impose an additional 0SS
or DUF charge, much less attempting to do so as a result of a proceeding dedicated to setting
UNE rates, would constitute double recovery.,

In specific sup‘poh of its Complaint, the PCC avers as follows:

“ 47 U‘S.C. § 252((11)(3); MCI Telecom. Corp. v. Bell Atlantic-PA, Inc., 271 F.3d 491, 519-
, 20(3d Cir. 2001), cert. denied, 123 S.Ct. 340 (2002).

‘ ! Pa. PUC v. Bell Atluntic, Docket No. R-00963578, Opinion and Order (December 19,

1496) at Ordering § 3 (adopting Recommended Decision); /d., Recommended Decision
(November 20, 1996) (1996 Pa. PUC LEXIS 209, **60 and 66). Based on the fact that
Verizon’s Customer Billing Center provides the DUFs to CLECs, the PUC, and
apparently Verizon, considered the DUF costs to be related to Verizon’s OSS. Generic

Investigation Re Verizon Pennsylvania, ine.'s Unbundled Network Element Rates, Docket
No. R-000166¥3, Recommended Deciston (May 3, 2002) at 65.
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iL BACKGROUND

I. ATX 1s a2 competitive local exchange carrier serving customers in Verizon's
service territory - ATX's principal place of business is 2100 Renaissance Boulevard, King of
Prussia, PA 19406,

2. FSN is a competitive local exchange carrier serving customers in Verizon’s
service termitory. FSN's principal place of business is 600 Grant Street, Suite 5780, Pittsburgh,
Pa 15219

3. .51 is a competitive local exchange carrier serving customers in Verizon’s service
territory. LSI's principal place of business is 17 Campus Blvd., Suite 100, Newtown Square, PA
19073,

4. The PCC is represented by the following aitomeys in this proceeding:
Alan Kotiler, Esquire
Mark Stewart, Esquire
Wolf Block Schorr & Solis- C‘ohen L1P
212 Locust St., Suite 300
Harrisburg, PA 17101
717-237-7172

akohler@woltblock.com
mstewartfwwoliblock.com

5. | By Orders dated December 19, 1996 and February 6, 1997, the Commission first
‘established Verizon’s wholesale rates for the resale of Verizon’s telecommunications services.”
In those Orders, the Commission adopted the conclusion that Verizon’s wholesale rates for
Resale “must be determined on the basis of retail rates charged to subscribers for the
telecommunications service requested, excluding the portioﬁ thereof attributable to any |

marketing, billing, collection, and other costs that will be avoided by the Jocal exchange

4 Pa. PUC v. Bell Atluntic, Docket No. R-00963578.

HAR 61397 LELLO22-218730 , -3-



"5 Further, the PUC adopted the position, advocated by Verizon, that its OSS-related

carrier.
costs should be treated as offsets to the identified avoided costs, as well as the conclusion that
such OSS-related costs were in fact recovered in the just and reasonable wholesale discount raté
estublished for ‘y’erizonf"

G On or around September 17, 2001, an investigation into Verizon’s rates for UNES

was initiated by the Commission.’ The purpose of that proceeding was to determine whether

“the existing tariffed rates for [Verizon’s] unbundled network elemcnts"‘continued to be just and
reasonable.? As part of that procceding, Verizan proposed its OSS charge for all UNE loops and
UNE-P as a mechanism for recovering expenses associated with the initial development
nééessary to provide access Lo operation support systems and ongoing maimenanna of
provisioning 0SS.? The broposed OSS charge was also applicable td Resale loops.'®

7. Inthat proceeding, Verizon also proposed multiple DUF charges.'' Through the

DUF, CLECs arc provided with records of their customers’ intralLATA local and tol! usage detail

- Id., Recommended Decision (November 20, 1996) (1996 Pa. PUC LEXIS 209, **67-68)
{citing 47 U.S.C. § 252(d)(3)); /d., Opinion and Order (December 19, 1996} at Ordering 4
3 (adopting Recommended Decision). While the meaning of the phrase “will be
avorded” was a contested issue in that proceeding, the distinction debated in that
proceeding is immaterial to this matter,

K Id., Recommended Decision (November 20, 1996) (1996 Pa. PUC LEXIS 209, *66); /d.,
Opinion and Order (December 19, 1996) at Ordering § 3 {adopting Recommended
Decision). ,

! Generic Investigation Re Verizon Pennsylvania, Inc.'s Unbundled Network Element
Rates, Docket No. R-00016683, Order (August 31, 2001).

8

Id. at 1 (cmphasis added).
Y Id, Tentative Order (November 4, 2002) at 169,
H Id.

1 Id. at 170-71.

HARG1392 GHUL022- 218730 -4 -




for billing purposes. As to each call, Verizon’s proposal calted for a charge to be applied for
tecording the message and a separate charge to be applied for transmitting the record io the
CLEC.*?

8. In addressing the OSS charge p‘roposa}, i’he focus of the Commission was on the
status of uceess to OSS as a UNE." Likewise, in regard to the proposed DUF charge, the
Comnission’s ficus was on the provisionihg of the DUF as a UNE and whether the charge
constituted a double recovery of UINE costs already recovered in Veﬁzon"s UNE-related Annual
Cost Factors.“ | |

9. In its Final Opinion and Order, the Commission stated that it was, by its Ordef,
“establish{ing] final rates for UNEs” for Verizon."® The Commission discussed neither the 0SS
nor the DUF charges, and instead adopted the findings and conclusions of its Tentative Order, '

‘which in tumn adopt,éd the recommendation of the Administrative Law Judge to approve the OSS
' and DUF proposals. '’

| 10.  On January 26, 2004, Verizon submitted its Compliance Filing, which proposed
changes to its Tariff 216, regarding UNEs, and Tariff 218, regarding collocation and

interconnection service. Nothing in the Compliance Filing amended the Resale provisions of

12

Id.; Recommended Decision at 64-65.

- Id., Tentative Order at 170; Recommended Decision at 63-64.

H Id., Tentative Order at 171, The Annual Cost Factor was an element in determining
Verizon’s forward-looking, TELRIC based rates for its UNEs. See, e.g., /d.,
Recommended Dzcision at 28.

15

- Id., Final Opinion and Order (December 11,2003) at 14 (emphasis added).
1 I at 14 and Order 4 3.
Id., Tentative Order at 170 and Ordery 12. Notably, the’ Recommended Decision did not

- mention the applicability of the OSS charge (0 Resale service.  Id., Recommended
- Decision at 63-64,

HAR 61392 LiFUI022-218730 =5-
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Verizon’s Tariff 1, or otherwise indicated that the proposed OSS and DUF related tariff changes

imphcated Resale‘ service. The Commission did not accept the filing and issued a Coniphiance
Order directing Verizon to file a tariff supplement consistent with and implementing the rates
approved mn the Final Opinio‘n and Order."®

11.  On August 2, 2004, Verizon again submitted tari{f supplements for Tariffs 216

and 218. No tariff supplement was submitted to adjust the Resale provisions of Tariff 1,

- including Section 1, 4th Revised Sheet 4C, which discusses the wholesale discount and rates

Verizon may charge for Resale service. Nothing about the tariff amendments to Tariffs 216 and
218 included any statement of the OSS and DUF charges” application to Resale servicc.

12, On June 12, 2003, the Commisston initiated a proceeding to recalculate Verizon’s
wholesale rates for the resale of its telecontmunications serviccs.w ‘This proceeding was

necessitated by a change in federal Jaw as to the interpretation of the phrase “will be avaided” in

“Section 252(d ¥3) of the Telecommunications Act of 19962 Nothing in either federal law or the

PUC"s orders related to the June 2003 proceeding altered the Commission’s previous findings

that the lawful recovery method for Verizon's OSS-related costs was as an offset of its avoided

»

costs in the formulation of the wholesale discount rate or that such costs were in fact already

‘being recovered in Verizon’s Resale rates. !

o Kl

¥ 14, Compliance Order (July 16, 2004).

 Wholesale Rate for Resule of Telecommunications Provided by Verizon Pennsylvania
Ine. and Verizon North Inc., Docket No, R-00038516.

a Ild , Recommended Decision (February 4, 2005) at 1-2; see MCI Telecom. Corp. v. Bell
Atlantic-PA, Ine., 271 F.3d 491, 519-20 (3d C‘lr 2001), cert. denied, 123 ‘; Ct. 340
(2002).

21

Based on the fact that Verizon's Customer Billing Center provides the DUFs to CLECs,
the PUC, and apparently Verizon, considered the DUF costs to be related to Verizon’s
OSS. Generic Investigation Re Verizon Pennsylyania, Inc.’s Unbundled Network
Element Rates, Docket No. R-00016683, Recommended Decision (May 3, 2002) at 65.
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13, Inthe Resale rates proceeding, Verizon, through its witnesses and otherwise,
acknowledged that the purpose of the proceeding was, i fact, to “establish wholesale rates ™
Accordingly, Verizon proposed wholesale rates for Resate service that were discounted from its

retai} costs by 13.34%, if CLECs utilized Verizon’s Operator Services and Directory Assistance,

and 15.07%, if CLECs did not use Verizon’s Operator Services.** Upon information and belief,

the PCC avers that al no point, in either 1ts testimony or its cost study exhibits, did Verizon

mdicate that‘iis Resale raies would actually be even higher (or the discounts essentiall y Iower)
thaﬁn those figures due to the additional OSS and DUF charges.

| 14 On October 29, 2004, the parties to the Resale ‘rates prdceeding, which inciuded
FSN,,eﬁtcrcd into a Seulcment Stipulation resolving the proceeding. By 1ts terms, the Settlement
proposed “statewide wholesale rates for the resale of [Venizon and Verizon Nyorth’s]
telecommunications services.”** Nowhere in the Settlement, énd at no time ikn its formulation

among the parties or its presentment to the Commission, did Verizon disclose that the “statewide

wholesale rates for the resale of its telecommunications services” being proposed were illusory

and in reality would be significantly higher than those rates set forth in the Settlement due to the
application of the OSS and DUF charges from the UNE Tanff 216, On March 4, 2005, the PUC

adopted a Recommend Decision endorsing the Settlement. Verizon’s new Resale rates went into

effect on Decenmber 1, 2005,

Wholesale Rate for Resale of Telecommunications Provided by Verizon Pennsylvania
Inc. and Verizon North Inc., Docket No. R-00038516, Verizon Statement No. 1 (Revised
Direct Testimony of Bruce F. Meacham) at 3 (“The Commission initiated the instant
proceeding . . . in order to establish wholesale rates that comply with current legal
requirements”).

2 w28
7(1., Settlement S(ipulation at § 10(a). Verizon was the primary drafier of the Settlement

Stpulation.

HATCO1392 UFULOZ22IEN0. -7 -




Iil.  VERIZON’S 0SS AND nm CHARC“F,S AS APPLIED TO RE s,u E SERVICE,
ARE UNTARIF FED AND UNLAWFUL CHARGES.

15, Inoraround April 2005, Verizon began applymg, its 0SS charge on a per line
basis to all Resale lines of the PCC members.

16. | At the same time, Verizon began assessing the DUF message and transmission
éharges on a per call basis for all Resale activity of the PCC’s ciuszomérs Upon information and
belief, Verizon has retroactively applied both the OSS and DUF charges 1o Octcber 1, 2004,

17, As of the date of this Complaint, Verizon has not tariffed its OSS or DUP charges
as applied to Resale service.

18, Section 1302 of the Pub'iic Utility Codeksta:tes, in pertinent -parj, as follows:
| Under such regulations as the commission may preseribe, every

public utility shall file with the commission, within such time and

in such form as the commission may designate, tariffs showing all

rates established by it and collected or enforced, or to be collected

or enforced, within the jurisdiction of the c:ommis*si‘cm.25

19. Vencon s Tariff 216 does not indicate that the OSS and DUF churgcs dpply to
Resale service. Furthcr, Verizon’s tariffs generally offer no clear notice that the OSS and DUF -
charges are apphcablc tq a CLEC’s Resale lines.

20.  Nonetheless, Verizén has coliected its OSS charge on a per line basis for each
Resale line served by the PCC members. Likewise, Verizon has collected its DUF charges for
cach message recorded and record transmitted on a per call basis for cach call made by the
PCC's Resule customers. As of the date of this Complaint, the PCC inembers have paid in
exeess 0 $67,000.00 in untariffed OSS and DUF charges. |

21, Verizon's imposition and collection of Resale-based OSS and DUF charges that

are not shown in its tariffs violates Section 1302 of the Public Utility Code. The purpose of

¥ 66Pa.CS § 1302 (emphasis added).

BAR.GIIOZ LFULOIZ- 214730 ' <8~
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Section 1302 1510 ensure that a utibty provides clearrnmice of its rates, and cazﬁers are not
permutted thereunder to force customers, either retail or whc;iesale, to perform ma}ér
mvestigations and analyses just to uncover and determine the‘ rates applicable to the services they
purchase.

22, Section 1303 of the Code also prohibits Verizon from directly or indirectly
demanding‘or receiving a greater rate for service than that specified in its tariffs. As Verizon's
Resale-based 0SS and DUF charges are not included in its tariffs, Verizon's billing of the PCC
for the charges in ihc Resale context also violates Scetion 1303.

23, Verizon’s imposition of untariffed charges on the PCC constitutes unreasonable
wholesale service 1 violation 0f Section 1501 of the Code.

W VFRI?ON HAS MISAPPLIED ITS 0SS CHARGE.

24, Even apart from the fact that the Resale-based OSS charg;: is Lntarlfted and
therefore unlawful, Verizon has misapplied the OSS charge to both UNE and Resale by
c:vollecting it on a per telephone number, as opposed to a per loop, basis.

25, Asto at least LSI, Verizon has applied its OSS charge on a per ,t‘eicphone number

basis, even where all of the telephone numbers are over a single loop. For instance, the charge

has been applied to remote call forward numbers as well as every direct inward dial line on a

primary rate interface despite the fact that all the traffic for those lines is carried over the same

}Ocp,

26.  To the extent that Verizon’s OSS Charge was approved by the Commission for

the UNE Tariff 216, it was approved sc as to be applied on a per loop basis.*®

Generic Investigation Re Verizon Pennsylvania, Inc.’s Unbundled Network Elentent
Rates, Docket No. R-00016683, Tentative Order (November 4, 2002) at 169.
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27.  Verizon's Tariff 216 improperly assess the c.hérge: on a per telephone number
basis.

V. THE PUC SHOULD DECLARE THAT VERIZON IS PRECLUDED FROM
TARIFFING ITS OSS AND DUF CHARGES AS APPLIED TO RESALE.

28. | Pursuant to Section 331(f) of the Pubiic Utility Code and Section 5.42 of the
-C?énuﬁission’s regulalions, the PUC has the authority to issue deélaratory orders to terminate
controversies and remove uncertainty regarding matters under its purview.

29.  Pursuant to Section 252(d)(3) of the Telecommumnications Act of 1996 and the
PUC’s Orders, Verizon’s wholesale raics for the resale of its telecornmunications service “must

be determined on the basis of retail rates charged to subscribers for the telecommunications

service requested, excluding the portion thereof attributable to any marketing, billing, collection,
and other costs that will be avoided by the local exchange carrier.™ Verizon's approach to
setting Resale rates ~ whereby the rate is initially determined by applying the wholesale discount

to its retail rates and then increased by various charges that Verizon selectively picks and

 chooses from its UNE Tariff 216 ~ is starkly inconsistent with the manner by which Resale rates

“must be determined” under the Telecommunications Act.

30.  Moreover, pursuant to the Commission’s Orders, the lawful manner for Verizon
to recover any OSS-related costs is as an offsct to its avoided costs. Furthermore, the
Commisston’s Orders have, in fact, already allowed for the recovery of such costs in Verizon's

P 3>
Resale rates, ™

2 Pa. PUC v, Bell Atlantic, Docket No. R-00963578, Recommended Decision (November
20, 1996), 1996 Pa. PUC LEXIS 209, ¥*67-68 (citing 47 U.S.C. § 252(d)(3)) (emphasis
addcdy); Jd., Opinion and Order (December 19, 1996) at Ordering § 3 (adopting
Recommended Decision).

®o [d; Recommended Decision (November 20, 1996),1996 Pa. PUC LEXIS '209, *66; Id.,
Opinion and Order (December 19, 1996) at Ordering § 3 (adopting Recommended
Decision). Nothing in the Comuussion’s March 4, 2005 Order, setting new wholesale

MARG1IVZ LEULOZY 118730 ‘ - 10 -
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31 Any attempt by Verizon‘io tariff its OSS and“ DUF ;:iﬂarges as applied to Resal’e‘
linés and service would be inconsistent with federal and state vlaw for setting Resale rates, would
permit Verizon- a double recovery of its OSS-related costs, and wonld be unlawful,

32, Assuch, the Commission should declare that Verizon is preciuded from filing a

tariff supplement to impose its O$S and DUF charges on CLECS in the Resale conteat.

WHEREFORE, the Pennsylvania Carriers® Coalition respectfully requests that the
Commission sustain this Complaint and: (a) direct Verizon to credit the PCC members for all

0SS and DUF charges paid in relation to their Resale lines and service; (b) impose the maximum |

| civil penalty pursuant to 66 Pa. C.S. § 3301(a) for each and every PCC Resale line on which

Verizon imposed its untariffed OSS charge and each resale call on which Verizon imposed its

- untariffed DUF charges; (c) declare that Verizon is precluded trom filing a tariff supplement

designed to implement the OSS and DUF charges in relation to CLEC Resale lines and service;
and (d) grant such other relief as the Commission deems just and reasonable.

Respectfuny submitted: -

Alan C. Kohler, Bsq— =
Mark S. Stewart, Esg.
Wolf Block Schorr and Solis-Cohen LLP
913 Market Street, 9th FL
Harrisburg, PA 17101
‘ . 717-237-7160
Date: January 19, 2006

discount rates for Verizon by adopting a settlement of the parties, changed this cost
recovery method or removed Verizon’s already existing cost recovery from its wholesale
discount rates. Wholesale Rate for Resale of Telecommunications Provided by Verizon
Pennsylvania Inc. and Verizon North Inc., Docket No. R-00038516. ‘
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VERIFICATION

I, David E. Schwencke, President of Full Service Comp‘uting Corporation ¥/a Full Service
Net%ork, hereby state that the facts set forth in the attached Complaint are true and correct (or
are true and correct 1o the best of my knowledge, information and belief) and that [ expect to b’e
able to prove the same at a hearing held ih this matter, | understand that the statements herein

are made subject to the penalties of 18 Pa. C.S. § 4904 (relating to unsworn falsification 1o

authorities).

David E. Schwencke, President

- Full Service Computing Corp.
t/a Full Service Network

Date: January 19, 2006
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VERIFICATION

1, Scott Dulin, Senior-Vice President of ATX Licensing, Inc. hereby stzﬁe that the facts
sét forth in the attaﬁ:hed are true and correct (6:* are true and correct to the best of niy knowledge,
information and belief) and that I expect to be able to prove ihe same at a hearing held in this
matter. I understand that the statements herein are made subject to the penalties of 18 Pa. C.S. §

4904 (relating to unsworn falsification to authorities),

Scott Du‘lin, Senior Vice-President |
ATX Licensing, Inc,
Date: January 19, 2006
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VERIFICATION

I, Michael Miller, Vice President of Line Systems, Inc. hereby state that the facts set forth |

in the attached Complaint are true and correct (or are true and correct to the best of my

knowledge, information and belief) and that | expect to be able to prove the same at a hearing
held in this matter. 1 understand that the statements herein are made subject to the penalties of

18 Pa. C.S. § 4904 (relating to unsworn falsification to authorities).

- Michael Miller,
‘ ‘ Line Systems, Inc.
- Dater January 19, 2006 ‘




BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION
DATE SERVED: JANUARY 24, 2006

R , COCUMEN
- co) gggf

Complainant
: V. Complaint Docket o
No: C-20065798 o L
VERIZON PENNSYLVANIA, INC. @ks

Respondent

FORMAL COMPLAINT NOTICE TO RESPONDENT TO ANSWER OR SATISFY

TO: VERIZON PENNSYLVANIA, INC.
TAKE NOTICE:

That a complaint in the above entitled matter, of which the attached is a true and
correct copy, has been presented and filed of record with the Pennsylvania Public Utility
Commission. Section 702 of the Public Utility Code, 66 Pa. C.S. Section 702, requires
the Commission to serve on each party named in a complaint a copy of the complamt and
notice calling upon each party to satisfy the complaint, or to answer the same in writing
within a specified time; THEREFORE, ~

, 1. You have twenty (20) days from the date on which this complaint is served to
either satisfy this complaint or to file with the Secretary of the Pennsylvania Public
Utility Commission, P. O. Box 3265, Harrisburg, PA 17105-3265, an answer (original
and three copies), in writing, under oath, which, as required by Section 5.61 of the
Commission's Rules of Practice and Procedure, 52 Pa. Code Section 5.61, either affirms
~or specifically denies the allegations in this complaint. You must also serve a copy of the
answer upon the complainant. The date of service Is the mailing date as indicated by the
date at the top of this Notice. Section 1.56(2) of the Ccmmxssxon s Rules of Practice and
Procedure, 52 Pa. Code Section 1.56(a).

2. If you fail to either satlsfy this compiamt or to file answer or other responsive
pkead ng within twenty (20) days, you will be deemed to have admitted all the allegations
in this complaint in accordance with Section 561 of the Commission's Rules of
Administrative Practice and Procedure, 52 Pa. Code Section 5.61. In that event, the
Commission may, without hearing, enter an order which either revokes or suspends any
certificate or permit held by you or which imposes a fine or any other appropriate penaity
or remedy authorized by the Public Utility Cade, 68 Pa. C.S. Section 101, et seq.; and, if




@ ]

you are a customer of a utility, an order may be entered which prescribes a payment
schedule or which authorizes termination of utility services. The Commission is not
limited to the relief sought by the complainant in paragraph 4 of the attached complaint.

3. If you elect to sattsfy this complaint you must file, within twenty (20) days from
the date on which this complaint is served, affidavits executed by each complainant that
this complaint has been satisfied. Such affidavits must describe the basis on which this
complaint was satisfied; any settlement agreement between the parties must be reduced
te writing and attached to the affidavit. Such affidavits are to be filed with the Secretary of
the Commission at the address set forth in paragraph 1. Upon receipt of affidavits of
satisfaction from all complainants, this complaint may be dismissed by the Commission in
accordance with Section 703(a) of the Public Utility Code, 66 Pa. C.S. Section 703(a),
unless the Commission determines that such dismissal would be contrary to the public
interest, in which event the Commission may direct that heanngs be held upon the
complamt

; 4. If you file an answer which admits the allegations in this complaint, or which
fails to specifically deny the allegations in this complaint, the Commission may, without
hearing, enter an order which either revokes or suspends any certificate held by you or
which imposes a fine or any other appropriate penalty or remedy authorized by the Public
Utility Code, 66 Pa. C. S. Section 101, et seq.; and, if you are a customer of a utility, an
order may be entered which prescribes a payment schedule or which authorizes
termination of utility services. " The Commission is not limited to the relief sought by the
complainant in paragraph 4 of the attached complaint. ~

5. If you file a timely answer which specifically denies the allegations in this
complaint, or which raises matérial questions of law or fact, this matter shall be referred to
the Office of Administrative Law Judge for hearing and decision. If, after hearing on the
issues raised by that answer, you are found to have committed any of the violations
alleged in the complaint, the Administrative Law Judge may render a decision which

_either revokes or suspends any certificate or permit held by you or which imposes a fine
or any other appropriate penalty or remedy authorized by the Public Utility Code, 66 Pa.
C. S. Section 101, et seq.; and, if you are a customer of a utility, an order may be entered
which prescribes a payment schedule or which authorizes termination of utility services.
In the imposition of a penalty after a hearing the Administrative Law Judge is not bound
by the relief sought by the complainant in paragraph 4 of the attached complaint.

e F T

James J. McNuity
Secretary

(SEAL)

Certified Mail ,
Return Receipt Requested :



e COMMONWEALTH OF PENNSYLVANIA

PUC  PENNSYLVANIA PUBLIC UTILITY COMMISSION |
' P.O. BOX 3265, HARRISBURG, PA 17105-3265 N REPLY PLEASE

m _ REFER 7O OUR FILE
DATE SERVED: JANUARY 24, 2006
C-20065798

WILLIAM B PETERSEN
VERIZON PENNSYLVANIA INC
FLOOR 325W

1717 ARCHST | !TCUMENT

PHILADELPHIA PA 19103 PR
| tULDER

" Dear Mr. Petersen:

A complaint has been filed against you befc;re the Pennsylvana Public Utility
Commission by PENNSYLVANIA CARRIERS' COALITION. To defend yourself against
the claims stated in the following pages, you must act within twenty (20) days by filing in
writing with the Commission, either, personally or through your attorney, your defenses or
objections to the claims stated against you. Or, you may satisfy the complaint by settiing
the matter with the Complainant and submitting proof of settlement to the Commission
within twenty (20) days. : .

IF YOU FAIL TO RESPOND WITHIN TWENTY (20) DAYS, THE CASE MAY GO

FORWARD IN YOUR ABSENCE AND A JUDGEMENT MAY BE ENTERED AGAINST
YOU BY THE COMMISSION WITHOUT FURTHER NOTICE. ~

CUSTOMER OF A UTILITY

A payment schedule may be prescribed or a termination of utility services
- may be authorized. You may lose money or property or other rights lmportant to
you. ; :

com PANY/ UTILITY

An Administrative Law Judge may revoke or suspend any certificate or

permit held by you, or impose a fine, or any other appropriate penalty or remedy

authorized by the Public Utility Code You may lose money or property or other
rights important to you, :

| Detailed instructions on how to procé.ed are contained in the attached pages. You
are advised to read them carefully,
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JANUARY 24, 2006

 Unless you are a corporation or other organization, you may proceed without a
lawyer. However, if you want a lawyer and do not have one or cannot afford one, the
office listed below can tell you where you can get legal help:

Pennsylvania Lawyer Referral Service
Pennsylvania Bar Association

P.O. Box 186

Harrisburg, PA 17108

(800} 692-7375

Very trufy yours,

Jmctﬂulw §

Secretary

JIH
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Suzan DeBusk Poiva Vo

Assistunt General Capnscl : ' ver i z on

Pennsylvan.a

1717 Arch Streer, 10W
Philadelphia, PA 19103

Tel: (215) 4664755
Fax. {215) 563-2658
Suzan D Paiva@Verizon.gom

o oy
el - ~.,
February 13, 2006 LG
PS ‘ : & Yl \)
VIA UPS OVERNIGHY Py G ; 7, &
: ' . R K R ¥ 0 (?
«(ﬁ
Jares J. McRulty, Secretary ¢ "‘c“ UZ’/{ I, 4
Pennsylvama Public Utility Commission L IJ‘ Cove,
Commonwealth Keystone Building ; : LQ,;‘b;:ﬁfé‘@;Q v
400 North Strect, 2* Floor ~iU

Harrisburg, PA. 17120

RE.  Pennsylvania Carders” Coalition v, Venzon Permsvhama Inc.
Docket No. C-20065798

Dear Mr. McNulty:

Enclosed please find an original and three (3) copies of Verizon Pernsylvania Inc.’s Answer to
the Complaint of the Pennsylvania Carriers” Coalition, in the above named matter.

In addution, enclosed please find an original and three (3) copies of Verizon Pennsylvania Inc.’s
Motion to Dismiss the Complaint of the Pennsylvania Carriers” Coalition, in the above named matter.

Please do not hesitate to contact me if you have any questions regarding this Motion.

Very "tmly yours,
D (2—
Suzan D. Paiva
SDPIslb | | o |
+ ~ DOCUMENT
| Via E-Mail and First Class USPS FOLD E R

ce: Mark Stewart, Esquire

w0
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CERTIFICATE OF SERVICE

1, Suzan D. Paiva, hereby certify that I have this day served a copy of Verizon
Pennsylvania Inc.'s Answer to the Complaint, and of Verizon Pennsylvania Inc.’s
Motion to Dismiss the Complaint, upon the participant listed below in accordance with
the requirements of 52 Pa. Code Section 1,54 (related to service by a participant) and
1.55 (related to service upon attorneys).

“Dated at Philadelphia, Pennsylvania, this 13™ day of February, 2(30'6,

VIA E-MAIL AND FIRST CLASS USPS DELIVERY

Mark Stewart, Esquire

Wolf, Block, Schotr & Solis-
Cohen

212 Locust Street, Suite 300
Harrisburg, PA 17101-1236

< D Vo

Suzan D Puiva

Assistant General Counsel
Verizon Pennsylvania Inc.
1717 Arch Street, 10W
Philadelphia, PA 19103
(215) 466-4755
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PENNSYLVANIA PUBLIC UTILITY COMMISSIC)N"M v s
:’ Ij\,z e,
Pmnsylvanm Carriers” Coalition, s b ,},; f'" m,
Complainant, R . " Y

No. C-20065798
v.

men Pennsylvania Inc.,
Respondent.

VERIZON PENNSYLVANIA INC.’S ANSWER TO THE
COMPLAINT OF THE PENNSYLVANIA CARRIERS® COALITION

Respondent Verizon Pennsylvania Inc. (*Verizon PA”) hereby answers the
Complaint of the Pennsylvania Carriers’ Coalition (“PCC")! challenging Verizon PA’s
application of the Access to Operations Support Systems (“Access to 08s” yand Daily
’ Usage File ("DUF”) charges to resold lines.

~ The application of these rates to resold lines should come as no surprise to the
PCC. This Complaint is nothing but an atténlpt to collaterally attack the Commission’s
prior orders in the Generic UNE case, in which it specifically approved these rates to be
applied to resellers in a pfoceeding in which PCC members fully participated.
Accordingly, Verizon PA also moves to dismiss the Complaint as sct forth in its
separately filed Motion to Dismiss? | DOCUMENT
~ ANSWER FOLDER

1. Verizon PA lacks sufficient information to admit or deny these factual

allegations concerning complainant ATX. B ROC KE?E

W FE6 16 2006

! I‘ he PCQ is compmed of Fuu Service Computing Corp t/a Puil Service Nexwork (“FSN™, ATX
Licensing, Inc. (*ATX"") and Line Systems, Inc. (“LSI”).

‘. Pursuant 1o 52 Pa. Code § 5.101(b), Verizon PA’s Motion to Dismiss is being filed along with this
~ Answer. ,




2. Verizon PA lacks sufficient information to admit or dény thése factual
allegations éomceming compléinant FSN.

3; Verizon PA lacks sufficient information to admit or deny these factual
aliegmions concerning complainant LSL |

4. This paragraph, which simply identifies the PCC’s attorneys, requires no
response.

5. Denied as stated. The Commission’s orders at Docket R-00963578 are in
writing and speak for themselves and all characterizations of them are denied. This
paragraph lesd contains conclusiohs of law to which no response is required. To thé

extent any response is necessary, it is specifically denied that the result of this proceeding

- was a “just and reasonable” wholesale discount rate. To the contrary, the federal courts

held the resulting discount to be illegal - providing too deép a discount to resellers and
fai[ing to allow Verizon to recover all of its costs — because it did not comply with
federal law. Moreover, the discount resuiting from the cited orders is not the wholesale
discount in effect for Verizon PA today. The current discount was set through a
Commission-approved settlement between Verizon PA and the PCC.? |

6. Denied as stated. The Generic UNE investigation at Docket R-00016683 was
initiated by order entered August 31, 2001 (not September 17) and this order is in writing
and speaks for itself and all characterizations of it are denied. Contrary to PCC's

mischaracterizations, the Commission was clear from the outset that the proposed Access

to OSS rate in that case would apply td resold lines as well as to UNE loops and UNE-P.

Indeed, had the relevant costs not been spread over a larger pool of estimated lines

’  The parties to the settlexmm also included Verizon North inc the Office of Trial Staff and Office of

bmau Business Advocate.,



‘ , - ®

including resold lines, but instead been calculated to apply only to UNE lines, the
rcéulting rate would have been higher.” =

Verizon PA’s testimony in the Generic UNE case cleariy stated that the ‘p‘rop(sséd
Access to OSS charge was “a monthly recurring charge fof resellers and UNE
prurch:slscrs,”S which was intended to recover Verizon's past and ongoing costs td make its
OSS available to CLECs and resellers. Verizon's witnesses testified that the “costs

presented in this testimony reflect the OSS costs Verizon incurs to provide wholesale

16

products to CLECs and resellers.”” The Commission’s Textative Order in the Generic

UNE case recognized that the proposed rate was a “charge on all UNE loops, UNE-P,
and resale loops, to recover expenses associated with the initial development necessary

to provide access to operation support systems and ongoing maintenance and

n?

provisioning of 08$.”7 The Commission adopted ALJ Schnierle’s Recommended

Decision on this issue, which had agreed that Venzon could impose its proposed charge

on “all UNE loops, UNE platforms and resale loops.™® The issue was not addressed in

Generic UNE, VZ §t. 1.0 filed [2/7/01 at 129 (Verizon “proposes to recover the total costs through
monthly recurring charges to CLECs that are hased on the number of UNE loops,
‘platform/combinations and resold fines that are forecasted to be in service in Pennsylvania in the 10-
year forecast period.”y (emphasis added); id at 129-30 (CLECs “will only be responsible for their fair
share of such costs based on the projected demand of UNE loops, platforms/icombinations and reseld
lines ™) (emphasis added). See also Verizon PA’s Access to Q5SS cost study, Part F-5, Workpaper 4,
Section 1, page |3 (demonstrating that the dermand assumption included resale lines as well as UNE
foops and UNE<P).

5 Generic UNE, VZ St. 1.0 filed 12/7/01 at 135 (emphasis added). See alsoid at 136 (“Verizon
proposes to recover ongoing costs in the same fashion as the development cost, on a monthly per
resold fine/UNE loop/UNE platform or combination basis) (emphasis added): id at 170 (*Verizon PA
is proposing a monthly recurting charge of $0.84 per resold line/UNE loop/UNE
platform/Combination.”) (emphasis added). ' '

Id at 129. See also id at 131 (“costs were incurred specifically to satisfy the Telecommunications
Act’s requirements and permit CLECs to obtain UNEs and resale in an efficient manner.”") (emphasis
- added), : ~

7 Generic UNE, Tentative Order entered Nov 4, 2002, a: 169 (emphasis added).
Generie UNE, Recommended Decision, May 3; 2002 at 63 (emphasis added).



the December 11, 2003 Final Order because no party challenged the holding from the
Tentative Order, which therefore became the Commission’s final holding on this rate.
PCC members FSN and A’I’X‘were partics to the Generic UNE case and filed joint
comments to the Tentative Order in April of 2003, but did not challenge the approval of
the Access to OSS rate (cither generally or as applied to rese]lers),g

7. Denied as stated. It is admitted that Verizon PA proposed DUF rates in the
(Feneric UNL mvcstigation. As with the Access to OSS rate, it was clear from the outset
that this rate would apply to resellers. As described in Verizon PA’s direct testimony in
the Generic UNE case, DUF “provides resellers and U’\IE purchasers with the
IntraLATA local and 1ol call usage record details of their end users. DUF consists of the
processing and traﬁsmission of those call record details.”'? AT&T/WorldCom in their
rebuttal testimony fcéognized that the proposed DUF rate was based oﬁ Verizon PA’s
“projected resale and UNE platform/combination demand™ and that this rate would apply
for “resale usage"! In his Recommended Decision, ALJ Schnierle noted that the DUF
rate was based on an “assumed demand” that included “resafe services”'? The
Commission’s Tentative Order adopted the ALY’s conclusion on the DUF rate.* PCC
members FSN and ATX were parties to the (eneric UNE case and filed joint comments

to the Tentative Order on April 9, 2003, but did not challenge the approval of the DUF

L.SI belatedly sought to intervene in the Generic UNE proceeding in February of 2004, Although the
Commission denied its petition on the grounds that its interests were already well-represented by
existing partics, the Commission did consider the pleading that LSI had sought to submit, because
‘existing party FSN was a co-signatory to the pleading. See Generie UNE, July 16, 2004 Final
Compliance Order. LSI did not attempt to challenge the application of the Access to OSS or DUF
“rates Lo resellers. ;
W Generic UNE,VZ.St. 1.0 filed 12/7/01 at 171 {emphasis added).
B Generic UNE, AT&T/WCom St. 8.0 (Recurring Panel Rebuttal) at 168-170 (emphasis added).
2 Generie UNE, Recommended Decision, May 3, 2002 at 65 (emphasis added).

B Generic UNE. Tentative Order entered Nov. 4, 2002, at 172.
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rate (either generally or as applied to reéeﬂers). I',atcr, the PCC filed Comments to
Verizon PA’s compliance filing making other challenges to the DUF rate,. but again did
not challenge its application to re'sé.ners.N Contrary to the PCC’s'descriptipn; moreover,
DUF is noi arate that applies to “each call.™ To the contrary, DUF is’ an optional service
to which a reseller or UNE purchaser may subscribe. but these carriers are not required to
purchase the rservice.‘s Accordingly, if the PCC ’members are being charged for DUF on
- their fesold lines it is because they affirmatively ordered this service for those lines.

‘8'. Denicd as stated. The Commission’s orders in the Generic UNE case are in
wiiting and speak for themselves, and all characterizations of them arc denied.
Moreover, as discussed in response to paragraphs 6 and 7, above, the Commission and
Lhe‘ parties (w’hicﬁ included PCC members ATX and FSN) were well-aware that these
rates would apply to resold lines, dnd no party oppoéed the application of these rates 1o
resold lines. Indeed, if the Commission and the parties had not assumed that the relevant
costs would be spread across both UNE and resold lines, then the per-line rate for each
UNE line would have been higher thaﬁ the rate the Commission approved.

9. Denied as stated. The Commission’s orders in the Generic UNE case are in
writing and speak for themselves, and all characterizations of them are denied.
‘Moreover, as discussed in fespdnse to paragraphs 6 and 7, above, the Commuission and

the parties were well-aware that these rates would apply to resold lines. '

Generie UNE, The Pennsylvania Carriers' Coulition’s Comments to Verizon's Compliance Filing,

: filed February 25, 2003, '

3 See, e.g. Generic UNE, AT&T/WCom St. 8.0 (Recurring Panel Rebuttal) at 169, n.171 (noting that
Verizon hus assumed for purposes of the study that 75% of resellers will puschase the DUF product )

K

% While PCC contends that “[n]otably the Recommended Decision did not mention the applicability of

the O8S charge to Resale service,” (Complaint at 5, n, 17}, this characterization is incorrect. The RD
specifically concluded that Verizon could impose its proposed charge on *all UNE loops, UNFE

5
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10. Denied as stated, Verizon PA’s compliance filing in the Generic UNE case is
in writing and speaks for itself and all characterizations of it are dented. It is admirtted
~ that the Cc)mmission rﬁadc certain mod’iﬁcatioﬁs to the compliance filing (nbne of which
involved the application of the Access to ’OSS and DUF rates to resellers). The
Commission’s orders in this regard are in writing and speak for thémselvés and all
characterizations of them are denied.

11. Denied as stated. It is admitted that Verizon PA’s C‘ommissiqmapproi:ed
Access to OSS and DUF rates are set forth in its tariff Pa. PUC 216. The PCC’s
contention that these rates should have been tariffed in some other unspecified manner in
order to apply to resellers is a conclusion of (aw to w‘hicb no responée is‘requircd. To the
cxtcht any response is necessary, however, this contention is denied. The Commission
_ approved: Verizon PA’s compliance filing placing these charges in Tariff 216 in the
Generic UNE case, Tariff 216 xhakes clear that “[t]his tariff applies to services provided
by [Verizon PAJ to Other Telephone Companies that have been authorized by the [PUC]
to provide local exchange service in Pennsylvania,,” which plainly can include rates
applicable to resellers as well as to CLECs that lease UNEs. (Tariff 216, Sec. 1(A). Third
Revised Sheet 1). Moreover, while the resale discount itself and other provisions relating
to resale appear ih Verizon PA’s retail tariff, Tariff Pa. PUC 1, Sec. 8.1, that tariff also
rﬁﬁkes clear that other tariffs may also contain provisions applicable to resold lines.
Specifically, the retail tariff states that “[t}o the extent that services are avaﬂéble for
resale sﬁbjcct to terms and conditions set out in othcr provisions of this Ta:iff‘ or other

Telephone Company Tariffs, those terms and conditions remain applicable except to the

platforms and resale loops.” Generie UNE, Recommended Decision, May 3, 2002 at 63 {emphasis
added). ;




extent they conflict with the language of this Section.” (Tariff 1, Sec. 8.1(A)( 1), Fir‘éi
Revised Sheet 4A). It further states that “[t]he regulations contained in this Scction are
infcnd’cdi to supplement the regulations contained in other sections of this or other
Telephone Company tariffs to the extent éuc‘h, other regulations do not conflict with the
regulations contained herein.” (/d., Sec. 8.1(A)2)).

12. Denied as stated. It is admitted that the Commission initiated a proceeding at
Docket No. R~00038516 {0 set a new resale discount for Verizon PA as required by thé |
Uﬁited S’tates Court of Appeals for the Third Circuit.'? The applicable orders of this
C*axnmission and the federal courts are in writing and speak for themselves, and all
characterizations of them are denied. This paragraph also contains conclusions of law to
which no respénse is required.

13. Denied as stated. Verizon’s testimony in Docket R-00038516 is m writing
and speaks for itself, and all characterizations of it are denied. In any event, this
proceeding was resolved thr.ough a settlement with Verizon to which the PCC was the
primary other party, The PCC’s claim that Verizon did not “indicate™ during the
litigation of the resale case that resellers would still pay the Access to OSS and (optional)
DUF charges is irrclevant. PCC member companies actively participated in and were
represented by co‘unksel in both the Generic UNE case and this resale case. The
Sct’ﬂement Stipulation in the resale case was dated October 29, 2004, By that time the
Commission had issued its Teniative Order (November 4, 2004) and its Fz‘ﬁal Order
(December 11,2003 in the Generic UNE case, and Verizon’s tariffed compliance rates |

had gone into effect (October i, 2004). Throughout the Generic UNE proceedings it was

MO Telecom. Corp. v. Bell Atlantic-P4, Inc., 271 F 3d 491, 519-20 (3d Cir. 2001}, cert. denied, 123
S.Ct 340 (2002). .




clear to the Commission and 'ﬁhe parties that these rates would apply to ’resold lines, and
the participating PCC members never challenged that fact. They thefefore knew or
should have known that thesc rates would apply to resold lines when they entered into the
Settlement Stipulation in the resale case. | |

14. Denied as stated. It is admitted that the parties to the resale prdceeding at
Docket R-00038516 entered into a Settleraent Stipulation, which was approved by the
Commission by order entered March 4, 2005. The settlement documents and
Commxssxon order are in wrltmg and Speak for themselves and all characterizations of‘
them are denied."

15 Denied as stated. 1t is admitted that Verizon PA began épplying its Access to
OSS charge to resale lines in April of 2005, retroactive to the rate’s ef’f‘ectiue date of
October 1, 2004.

16. ﬁenied as stated. It is admitted that Verizon PA’s new DUF rates approved in
the Generic UNE proceeding began to be applied 1o all resold lines that had Qrderéd
DUF, éormnencin g in April 0f2005 and retroactive to the new rates' effective date of
October 1, 2004, However, Verizon already had pre-existing rates for DUF beforé
Oétober 1, 2004, which were already tariffed in Pa PUC Tariff 216, and thosé rates were
already being charged to resold lines that had affirmatively ordered DUF‘

17. This paragraph contains conclusions of law to which no response is required.
To the extent any response is needed, Verizon PA's Acéess to OSS and DUF rates are

tariffed in Pa. PUC 216 and apply to resold lines, as set forth in response to Paragraph 11,

¥ While the PCC now claims that “Verizon was the primary drafter of the Settlement Stipulation,”

(Complaint at 7, n. 24), the PCC members were represented by outside counsel i that settlement {the
same counsel representing them in this proceeding) and the Settlement Stipulation was dpproved by
an ALJ) and this Lommxmon
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above. Moreover, the tariffs must be read in conjunttion with the Commission’s orders
approving these rates, which plainly approved them for application to resold lines.

- 18. The paragraph requires no response because it simply quotes a portion of 66 |
Pa.C:S. § 1302, which is in writing and speaks for itself.

19. This paragraph contains conclusions of law io which no response is required.
To the extent any response is needed, Verizon PA’s Access to 0SS and kDUP rates ére
tariffed in Pa. PUC 216 and apply to resold lines, as se: forth in response to Paragraph 11,
above. Moreover, the tariffs must be read in éonj unction with the Commission’s orders
approving these rates, which plainly approved them for app'lication to résold lines.

20, Itis admitted, that Verizon PA has charged its Access to OSS and DUF rates
to the PCC members for resold lines. Vérizon denies that such charges are,“umariffed,"’
for the reasons discussed in response to paragraph 11, above. Verizon PA is unable to
verify the precise dollar figure of $67,000 quoted in paragraph 20.

21, This paragraph contains conclusions of law to which no response is required.
To the extent any response is needed, Verizon PA’s Acces‘s to OSS and DUF rates are

| tariffed in Pa. PUC 216 and apply to resold lines, as set forth in response to Paragraph 11,
| above‘ Moreover, the tariffs must be read in conjunction with the Commission’s orders
approving these rates, which plainly approved them for application 1o resold lines.

22. Thfs paragraph contains conclusions of law to which no response is reqﬁired.
To the extent any response is needed, Verizon PA’s Access to OSS and DUF rates are
tariffed in Pa. PUC 216 and apply to resold lines, as set forth in response to Paragraph 11,

above. Moredver, ihe tariffs must be read in conjunction with the Cnmmissi’on’s orders

approving these rates, which plainly approved them for application to resold lines.




23. This paragraph contains conclusions of law to which no response is required.
To the extent any response is needed, Verizon PA’s Access to OSS and DUF rates aré
tariffed in’ Pa, PUC 216 and apply to resold lines, as set forth in response to Paragraph 11,
above. Moreover, the tariffs must be read in conjunction with the Commission’s orders
approvmé these rates, which plainly dpprovc,d thcm for application 1o resold lines.

24. Denied as stated. Verizon admits that it charges this rate to reseliem per
resold line. This is the basis upon which the rate was approved. The remainder of this
patagraph contains conclusions of law to which no response is required.

25. Denied as stated. Verizon PA admits that it charges LSI the Access to OSS
rate fo;f each of LSI’s resold lines, as required by Tariff 2165 whic;h é:tates}ithat this rate
 applics “per line, per month.” (Tariff 216, Sec. 3.C.12.¢., Third Revised Sheet 14), The
cost study upon Which this Commission approved the Access to OSS rate assumed that it
would apply to each resold line, without regard for how the “traffic for those lines is
carried.”"

26. Denied, This paragraph contains éonclusions Qf law to which no response is |
required. To the extent any response is necessary, Verizon PA is propiekr}'y applying this
rate, |

27 Dcm;d This paragraph contains conclusions of Iaw to which no rcsponse is
required. To the extent any response is necessary, Verizon PA is properly applymg this
rate.

28. This paragraph contains ¢0nclusio:né of law to which no responise is required.

Mcredver, Section 33 1(f) of the Public Utility Code and Section 5.42 of the

o © ekt o

¥ See Generic UNE, Vcnzon PA Access to OSS cost study, Part F~5 Workpaper 4, Section 1, page 13
(demonstrating that the study assumed application to ali resale “lines”).

Lo
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Commission’s regulations are in writing and kspeak for {henxselv~es and all
characterizations of them are denied.

29. This paragraph contains conclusioné of law to which no response is required.
Moreover, Section 252(d)(3) of the Telecommunications Actof 1 996 and the applicable
(unrefereniced) PUC‘ orders are in writing and speak Yor themselves and all -
characterizations of them are denied. To the exteni any response is necéssary, the PCC’s
s:,omemion that Verizon “selectively picks and chooses” rates from its tariff 216 to apply
to resold lines is haseless; As discussed above, the Commission expressly approved these
‘particular two rates for application to resold lines and calculated them based on the
assumption that resellers would be paying their portion of the costs, and the rates are
appropriately tariffed for application to resold lines.

30. This paragraph contains conclusions of law to which no response is required.
To the extent any response is necessary, the Commission has’ already approved the
appﬁcation of these rates to resold lines, and specifically rejected the argument that these
costs were already recovered through the resale discount.*” Moreover, the Commission
did not require OSS-related costs 10 be accounted for as an offset to avoided costs
because it s;ﬁeciﬁcally allowed them to be recovered instead through the Access 1o 0SS
chargé applied to resellers. Although the current resale discount is the product of a |
negotiated Scttlernent, Verizon’s cost study in that case did not include an offset to

- avoided costs for OSS-related expenses.

2 I the Generic UNE case, AT&T/WCom argued that *Verizon's zecess to OSS cost study” reflccts

‘ costs that “"Verizon has also proposed to recover in . . . its charges to resellers of wholesale services ™
Generic UNE, AT&T/WCom Main Brief at 169-70. The Commission rejecied ATT/WCom’s
arguments,

11
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31. This paragraph contains conclusions of law to which no response is reﬁuir’ed.
To thc éxtem any response is necessary, see response to Paragmph 30.
32, This paragfaph contains conclusions of law to which no responsc is required.
WHEREFORE, the Commission should dismiss me PCC’s Complaint, deny the
relief sought and grant such other relief as the Commission deems just and reasonable.

NEW MATTER

- Pursuant to 52 Pa. Code § 5.62, Verizon PA asserts the following atfirmative
defenses, which are more fully described in its Motion to Dismiss.
1. The Complaint is barred by 66 Pa.C.S. § 316.
2. The Complaint is barred by the doctrines of res judicata, collateral estoppel

and waiver.

Respectfully submitted,

Date: February 13, 2006
d =2. @M

' William B. Petersen
Suzan DeBusk Paiva
Verizon ‘
1717 Arch Street, 10" Floor
Philadelphia, PA 19103
{215) 466-4755

Attorneys for Verizon Pennsylvania
Inc.



VERIFICATION

I, Jane K. Fortin, state that [ am the Director, Regulatory of Verizon | |
Pennsylvania Inc. (“Verizon PA”), and that as such I am authorized vt'o make this
verification on its behalf. I have reviewed Verizon PA’s Answer to the Complaint
of the PennsylvaxﬁaCarriers’ Coalition at Docket C-20065798, and verify that the
facts contained therein are true to the best of my knowledge, information and
belief. I understand that the statements herein are made subject to the penalties of

18 Pa.C.S. § 4904, relating to unsworn falsification to authorities.

Date: February 13, 2006
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MOTION TO DISMISS ‘

Pursuant to 52 Pa. Code § 5.101, Respondent Veriion Pennsyl?ania Inc,
(“Verizon PA”) hereby moves to dismiss thé Complaint of the Pénnsylvania Carriers’ |
Coalition {(“PCC™' challenging Verizon PA’s application of i‘ts‘Ac'cess to Operations
Support Systems (“Access to OSS™) and Daily*Usage File (“DUF"™) charges 1o resold
lines. ‘This Complaint is insufficient to establish the PCC’s right to relief. These claims
are barred by 66 Pa.C.S. § 316 and by the doctrines of waiver, res jzzdfcam and collateral |
estoppel because the Commission already decided in its Generic [JNE proceeding that
(hesc rates apply to resold lines, and the PCC members had the opportunity to make their
arguments in that case. The contention that the rates are not tariffed with respect to
resellers is also barred by the Commission’s prior decision approving the compliance

tariffs memorializing the Commission’s Generic UNE decision, and is contrary to the

 DOCUMENT
FOLDER

‘plain language of Verizon PA’s tariffs.

' The PCC is comprised of Full Service Computing Corp. t'a Full Service Network (“ESN"), ATX
- Licensing, Inc. (*ATX") and Line Systems, Inc. (*LSI").




1. ’B‘ACKCROUND‘

The PCC mémbers claim to be surprised to find that Verizon PA is charging, them
Access to OSS and DUF rates on their resold lines, but these t:ompé.nies participated in
the very proceeding through which these rates were set — a praceeding in which this
Commission held and no party challenged the fact that the rates would be applied to
resellers. Leaving out crucial parts of the history of this issue, the PCC’s ca.réfhlly-
worded Complaint attempts to obscure the fact that this Commission has already decided
that thesc rates should apply té resellers and has already approved Verizon PA’s
placement of these rates in Tariff 216. |

Verizon PA’s current Access to OSS and DUF charges were approved in the
Commission’é Generic UNE case and took effect on October 1, 2004.% Access to 0SS
was a new rate, approved to compensate Verizon PA for the past and ongoiﬁg costs of
making its OSS available to CLECs and resellers.? DUF rates were set 10 répl’ace kpre~
existing fates for a service through which resellers and UNE carriers may choose to
purchase the intraLA‘I‘A local and toll call usage record details of their end users® DUF
is an‘optional scfvicef 50 if the PCC members arc being charged for DUF on their resold
lines it is because they affirmatively ordered this service tbr those lines.

| Throughout the litigation of the Generic UNE case, the Commission: wa:. clear

that the Access to OSS and DUF rates would apply both to UNE lines and to resold lines.

(oo

Generie Investigation R Verizon Pennsylvania Ine. s Unbundfed Network Element Rares, Docket No.
R-00016683 {Generic UNE"). ‘

Y Generic UNE, Tentative Order entered Nov. 4, 2002, at 169.
Y I at172.

See,c.g., Generie UNE, AT&T/WCom St. 8.0 {Recurring Panel Rebuttal} at 169, ni7l (noting that
Verizon hds assumed for purposes of the study that 75% of resellers wm purchase the DUF product.);
veneric UNE, Re.conunended Decision, May 3, 2002 at 65.




Both these rates were set by spreading the relevant costs over the estimated demand for
the service, which included both UNE carriers and resellers. | If the rates ki‘nstead had been
caleulated to apply only to UNE lines, the number of lines over which the costs were
spread would have been smaller, and the resulting rate would have been higher."

Verizon PA’s testimony in the Generic UNE case clearly stated that the propos;ed
Access to OSS charge was “a monthly recurring charge for resellers and UNE

purchasers,””’

which was intended to recover Verizon's past and ongoing costs to make its
0SS available to CLECs and resellers, Verizon's witnesses testified that the “costs
presented in this testimony reflect the OSS costs Verizon incurs to provide wholesale

"# The Commission’s Tentative Order in the Generic

products to CLECs and resellers.
UNE case recognized that the proposed rate was a “charge on all UNE Icéps, UNE-P,
and resale loops, to recover expenses associated with the initial development necessary
to provide access to operation support systems and ongoing maintenance and

provisioning of 08S.”” The Commission adopted ALJ Schnierle’s Recommended

Decision on this issue, which had held that Verizon could impose its proposed charge on

b Generic UNE, VZ St. 1.0 filed 12/7/01 at 129 (Verizon “proposes to recover the total ¢costs through
monthly recurring charges (o CLECs that are based on the number of UNE loops,
platform/combinations and resold fines that are for¢casted to be in service in Penmsylvania in the 10~
year forecast peried.”) (emphasis added); id at 129-30 (CLECs “will only be responsible for their fair
share of such costs based on the projected demand of UNE toops, platforms/combinations and resold
lines.”) (emphasis added). See also Verizon PA’s Access 1o OSS cost study, Part F-5, Workpaper 4,
Section 1, page 13 (demonstrating that the demand assumption included resale as well as UNE loops
and UNE-P}. :

T enerte UNE, VZ St. 1 0 filed 12/7/01 at 135 (emphasis added). See also id. at 136 (“Verizon

‘ proposes to recover ongoing costs in the same fashion as the development cost, on a monthly per
resold line/UNE loop/UNE platform or combination basis) (emphasis added); i at 170 (*Verizon PA
is proposing a monthly recurring charge of $0.84 per resold line/UNE loop/UNE '
platform/Combination.”} (emphasis added).

Id a1 129, See also idat 131 (Peosts were incurred specifically to satisfy the Telecommunications
Act’s requirements and permit CLECs to obtain UNEs and resale in an efficient manner.”} (emphasis
added).

- % Generic UNE, Tentative Order entered Nov. 4, 2002, at 169 (emphasis added).

Lo




: ‘;all UNE loops, UNE platforms and resale Ioops?’w The Té}:’tafive Orfa’ér s holding
became the Comunission’s final holding on this rate with the December 11, 2003 Final
Order because no party challenged it. |

Ac with the Access to OSS rate, it was clear fmm' the outset that the DUF rate
would apply to those resellers that ordered DUF service.'! As described in Verizon PA’s
direc,t testimony in the Generic UNE case, DUF “provides resellers and UNE purchasers
wiih the IntraLATA local and toll call usage record details of their end users. DUF
consists of the processing and transmission of those call record details.™ The CLEC
rebuttal testimony submitted by AT&T/WorldCom reﬁogm‘zéd that the proposed DUF
rate was based on Verizon PA’s “projected resale and UNE platfomﬂcombination
demand” and that this rate would apply for “resale usage.”" In his Rcconikr’ncndcd
Decision, ALJ Schnierle found that thz, DUF rate was based on an “assumed demand”
tha; included “resale services,” and approved the proposed rate.'* The Com‘rnis:s"ion‘s
Tentative Order adopted the ALY’s conclusion on the DUF tate, which became the final

holding in the December 11, 2003 Final Order because no party challenged it."?

' Generic UNE, Reéommended Decision, May 3, 2002 at 63 (emphasis added).

Indeed, Verizon had atready been applving its previous DUF rates to reseilers.

R Generic UNE, VZ St. 1.0 filed 12/7/01 at 171 (emphasis added).

B Generic UNE, AT&T/WCom St. 8.0 (Recurring Panel Rebuttal) at 168170 (emphasis added).
" Generic UNE, Recommended Decision, May 3, 2002, at 65 (emphasis added).

¥ Generic UNE, Tentative Order entered Nov. 4. 2002, at 172,



PCC members FSN and ATX were parties to the Generic UNE case.'® FSN ﬁled
- comments to the Tentative (rder on December 30, 2002 and additional comments and
reply comments in January and February of 2003. FSN and ATX jointly filed comments
to the Tentative Order in April of 2003, None of these filings challenged the approval of
the Access to OSS or DUF rates (either generally or as applied 1o resellers). In February
of 2004, ‘the’ PCC (including FSN, ATX and LSI) as well as FSN, separately, filed
comments to Verizon PA’s compliance fi ling, which included other challenges to the
DUF rate but again did not challenge its application té resellers.”” These filings did not
challenge the Access to OSS rate at all.

In its Final Compliance Order entered July 16, 2004 the Commission approved
© Verizon PA’s rates resulting from the Generic UNE proceeding, as well as Verizon PA’s
proposed tariff modifications to incorporate the results of the case. The tariff revisions
with modifications directed by the Commission weﬁt into effect October 1, 2004,
pursuant to the Commission’s Order. The new Access to OSS and DUF rates were
included in Verizon PA’s tariff Pa, PUC 216, (Taniff 216, Sec. 3C. 12.e,, Third Revised

Sheet 14).

FSN filed a petition 1o intervene in the Generic UNE case on November 8, 2002, ATX filed a petition
to intervene in the Generic UNE case on April 9, 2003, FSN and ATX actively filed pleadings in the
‘action. LSI filed a petition to intervene in the Generrc UNE case on Febriary 25, 2004, The
Commission's final Compliance Order entered July 16, 2004 denied LSI's petition to intervene,
finding that its interests were adequately represented by other parties and noting that existing parly
FSN was a signatory {0 the comments that LS1 sought to submit so that its arguments would still be
considered. LS did not attempt to raise any argumeat about the application of Access to O8S or DUF
“charges to resellers.

(Fenerie UNE, The Pennsylvania Carriers” Coalition's Comuments to Verizon's Compliance Filing,
filed February 25, 2004; FSN Comments to Verizon's Compliance Filing, filed February 25, 2004,
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On January 19, 2006, FSN, ATX and LSI filed this Complaint contending that
Access to OSS émd DUFYF charges should not be applied to resold lines and are not
p‘rb‘pcrly tariffed as applied to resellers.

Il.  MOTION TO DISMISS

The Commission”s rules require summary dismissal where it is apparent from the
face of the c&mpi(ai‘nt that, even accepting as true the “w*ellgple:zded, material and
relevant” facts (but not accepting as true the conclusions of mw); the comﬁlaiht is
* Icarly insufficient to establish the complainant’s rx&ht to relief,”! 52 Pa. Codt: §
5 101(a)(3} In this case. the PCC’ Complamt must be dismissed because (he
Commission has,v already determined that the Acc’ess to OSS and DUF rates apply to
resold lines, and these parties méy not collaterally attack the Commission’s pkipr decision
through this Complaint. Morcover, their contention that the raies are not properly iarif fed
~ is contrary to the plain language of Verizon PA’s tariffs and is also barred by the
Commission's approval of Verizon PA’s compliance tariffs when it ap'pfoved these rates.

A. - The PCC Is Barred By 66 Pa, C. 8. § 316 And By The Doctrines Of

Waiver, Res Judicata And Collateral Estoppel From Challenging The
Application Of The Access to OSS and DUF Rates To Resold Lines

The PCC’s attempt to ruhtlgate here the questton of whether the Access to 0SS
and DUF rates should apply to resold lines is a clear violation of 66 Pa. C.S. § 316, which
provides that: | |

Whenever the commission shall make any rule, regulation, finding,
determination or order, the same shall be prima facie evidence of the facts

1% Ym RBR, Inc. t/a Bust Western Conference Center v. UGH Ltlities, Iic., No. C-00956673, 1995 Pa. PUC
LEXIS 84 (Opinion and Order entered September 19, 1995) (adopting decision of ALY Schnierle without
further Comnuission action} (“a motion to dismiss a complaint which challenges the sufficiency of the
complaint [under 52 Pa.Code § 5.101(a)(3)] is similar to 4 preliminary objection in the nature of a
demurrer” and requires dismissal of the complaint where based on the well-p! eaded material, relevant
tacts the complainant is not entitled to relief as a matter of law).




found and shall remain conclusive upon all parties affected thereby, unless
set aside, annulled or modified on judicial review.

*“This section of the Public Uﬁ]ity Code precludes a collateral attack upon a Commission
order 'th‘zit has not been reversed upon appeal,”'” By failing to challenge the application
of these rates to resold lines in the Generic UNE case, or to raise the issue on appeal of
that case, the PCC has waived the arguments it now makes here.?® |

Sinli,larlyg the doctrines of res judicata and collateral estoppel apply to
pioce&dings before this Commission to bar “a second Jitigation be‘tweeri the same parties
of the same claims or issues.” Once the Commission has entered a final judgmént on
‘the merits of an issue, under the doctrine of res judicata the “parties to that ckase and their
~ privies are thereafter bound ‘not only as to every matter which was offered and received.
but also as to any other admissible matter which might have been offered.”™? Similar! Y.
collateral estoppel binds the parties to the Commission’s decisidn on “those matters or
issues in points controverted upon which the finding of fact was rendered.”® As the
Commonwealth Court has observed, “there is no reason that an administrative agehcy
should have to relitiate identical issues,”*
1t is unquestionable that the Commission already determined in the Generic UNE

case that these rates apply to resellers, The Commission's Tentative Order in the Generic

¥ Jordan v. The United Telephone Co of PA, C-00946430, 1995 Pa PUC LEXIS 158 {Initial Decision

; of ALY Corhett, December 22, 2995} at * 24.
2 peoples Natural Gas Co. v. PUC, 523 Pa. 370,376, 567 A.2d 642, 644-45 (1989,

A philadelphia Electric Co. v. PUC, 61 Pa. Commw. 325, 354, 433 A.2d 620, 625 (1981). See also
O'Toole v. Bell Telephone Co. of P4, Inc., 77 Pa. PUC 98, 104 (1992}, Suprick v. Commonwealth
Telephone Co., No, C-00903161, 1995 Pa PUC LEXIS 15 (Opinion and Order entered Januvary 25,
2995) (recognizing that these doctrings apply to Cominission proceedings “10 avoid repetitious

~ litgation based on immutable facts.”)
2. Suprick, 1995 Pa PUC LEXIS at * 7 (quoting Commission v. Sunnen, 333 US 591 (1948)).
5o ‘

b - Mobilfone of Northeastern P4, Ine. v. PUC, 73 Pa. Commw. 340, 458 Al‘d 1030 (1983).
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- UNE case recognized that the Access to OSS rate was a “charge on all UNE loops, UNE-

P, and resale loops.”™™ The Commission adopted ALJ Schnierle’s Recommended
Decision on this issue, which had agreed that Verizon could impose its proposed charg,é
an “all UNE loops, UNT platforms and resale loops™™ Similarly, the Recommended
Decision held that ihe, DUF rate was based on an “assumed demand” that ixicluded
“resale Services,"’nénd‘ even Verizon PA's opponents acknowledged that this rate would
apply for “resale usage.”®® The Commission’s Tentative Order adopted the ALJs
conclusion on the DUF rate.” The December 11, 2003 Final Order adopted the
Tentative Order’s holdings on both these rates because no party challenged them, and
they therefore became the Commission’s final holding on Access to OSS and DUF.

Accordingly, under 66 Pa.C.S. § 316, the Commission’s holding that these rates

apply to rescllers is “conclusive” on the PCC and bars this attempt to relitigate the issue

‘now. The claims ure also barred by res judicata and collateral estoppel because it is

unq{uesﬁonabl‘e that FSN and ATX were parties to the Generic UNE case with every
Gppoﬁurﬁty to challenge the application of these rates to resellers.®

It would ’bc particularly inequitable to allow the PCC to collaterally attack the
application of these rates to resale lines now, after the new rates have gone into etfect,

because the Commission set the amount of the rate in each case under the assumption that

@ Gendric; UNE, Tentative Order entered Nov. 4, 2002, a2 169 (emphasis added).

“  Generic UNE, Recommended Decision, May 3, 2002 at 63 {emphasis added).

Y Jd at 65 (emphasis added). ‘

u c;eme UNE, AT&TIWCom St 8.0 (Recurring Panel Rebuttal) at 168-170 (emphasis added).
# Generic UNE, Tentative Order entered Nov. 4, 2002, az 172,

ki

LSI's claims are plainly barred by 66 Pa.C.S. § 316. Given that LSI also submutted comments to the
compliance filing, the substance of which the Commission did consider due to FSN’s participation in
the pleading, and that LSI never challenged the application of these rates to resellers, the Commission
could also find LEI"s claims to be barred by res judicata and collateral estoppel.




the relevant costs would be spread over a larger pool of lines that included resale lines.*'
Had the Commission determined not to apply the rate 1o resold lines, then the demand
over which the costs were spread would have ‘béen smaller and the reéu]ting rate for UNE
lines would have been larger.
Accordingly, the PCC’s Complaint attempting to collaterally aitack these holdings |
from the Generic UNE case should be dismissed.
B.  The PCC’s Contention That The Access to OSS and DUF Charges
Are Not Properly Tariffed For Resellers Is Baseless On Its Face And
Must Be Dismissed
The PC(" contends that the Access to OSS and DUF rates are “untariffed and
unlawful” charges as applied to resale service, and that for this reason they should not be
required to pay these charges. (Complaint § 15-23)% This argument Es also barred by 66
PaC.S. §316and thé doctrines of res judicata and collateral estoppel because the
Commission approved Verizon PA’s tariff filings memorializing the results of the
Generic UNE case *? Again, no party challenged the placement of these rates that applied
to rcséllc,is in Tariff 216, even though all the PCC members filed comments to the
compliance filing.
The PCC’s tariff argument is also baseless because it is founded u‘pon a naﬁow
and unsupported portrayal of the appliéabl’e tariffs. The PCC attempts to characterize

Tariff 216 narrowly as a *“UNE Tariff” that cannot contain rates applicable to resold lines.

it oGRS YA AR e el e dhn o

Y Generic UNE,VZ ‘51 l .0 filed 12/7/01 at 129 (Verizon “proposes to recover the total costs 1hmugh
monthly recurring charges to CLECs that are based on the number of UNE loops,
platform/combinations and resold lines that are forecasted 1o be in service in Pennsylvania in the 10-
year forecast period.”) (emphasis added); id at 129-30 (CLECs *will only be responsible for their fair
share of such costs based on the projected demand of UNE loops, platformsicombinations and resold
lines”) (emphasis added) See also Verizon PA's Access to OSS cost study, Part F-5, Workpaper 4.
Section 1, page 13 {demonstrating that the demand assumption included resale as well as UNE loops
and UNE-P)

2 Generre UNE, Final Comphance Order, July 16, 2004,




But the Application of the Tariff section states more broadly that “[t]his tari{f applies to
’scrvic':cs provided by [Verizon PA] to Other Telephone Companies that have been
authbrizcd by the [PUC} to pfcvidé local exchange service fn Pennsylvania,” language
which clearly describes resellers as well as UNE purchasers. (Tarif’f 216, Sec. 1{A), |
Third Revised Sheet 1).
Likewise, the applicable tariff lanpuage does not support the PCC’s theory that

any rate applicable to a resold line must appear in Verizon PA’s retail taniff, Pa. PUC 1.
The resale discount itself and other provisions relating to resale appear in Verizon PA’s
retail tariff, Tafiff Pa. PUC 1, Sec 8.1. Thét tarift also makes clear, howéver? that o”ther
tariffs may contain provisions applicable to resale lines. It states that “[t]o ihe extent that
services are available for resale subject to terms and conditi’o’ns set out in other provisions |
of this Imtt or other Telephone Company Tariffs, those terms, and conditions remain
applicable except to the extent they conflict with the language of this Section,” (Tariff 1,
Sec.é;l(A)(l), First Revised Sheet 44). It further’ states that “[t]he regulations cor’xtaincd’
in this Scction are intended to supplement the regulations contained i other seéytians of
this or other Telephone Company tariffs to the extent such other ‘rcgulatinns do not
conflict with the regulations contained herein.” (/d., Sec. 8.1(A)(2)).

| Accordingly, the PCC’s theory that these rates are “untariffed” as applied to
resellers is baseless. The argument is also disingenuous, because the PCC admits that the
‘ ‘undcriying basis of its tariff argument is the claim that, because the rates were placed in
Tariff 216, it had “nd clear notice™ that the Access to OSS and DUF charges would apply
1o resold lines. (Complaint §19). This argument is completely refuted by the public

record of the Generic UNE case, described above, in which the PCC companies

10
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participated dﬂd in which it was abundantly apparent that these rates would apply to
resellers, a proposition the PCC never challenged.
Accordingly, the PCC’s contention that Access to OSS and DUF are “untariffed
and unlawful” as applied to resale service must be dismissed.
C.  The PCC’s Contention That The Rates Are Or Should Be Recovered
“Through The Resale Discount Was Re)ected In The Genenc UNE
Case And Is Without Merit ,
The PCC contends that “OSS-related” costs may only be recovered as an “offset”

to avoided costs — in other words built into the resale discount—and cannot be recovered

through per-line charges of the type at issue here. (Complaint §28-32). This argument

itself is barred by 66 l’a.C‘.S-; § 316 and the doctrines of res judicara"and collateral

- estoppel, because the Commission already determined in the Generic UNE case that these

costs could and should be recovered from resellers through the separate rates approved in

that proceeding.™ There is no dispute that Verizon PA’s costs associated with providing

Access to 0SS and DUT to resellers are nof costs that “will be avoided” in a resale

context, and accordingly 47 U.S.C. § 252(d)(3) requires the Commission to set rates that
allow Verizon 1o recover these costs. The Commission already did so in the Generic
UNE case by setting the per-line Access to OSS and the optional DUF rates applicable to

resellers.

" While Access ta OSS may be considered an “08S-related™ cost, the PCC's attempt 1o shoe-liormn DUF
into this argument makes no sense, DUF recovers the costs of providing wholesale customers with the
toll calling records of its end-uscrs, and does not involve wholesale customers” access to Verizon PA's
operations SUpport systems. Moreover, since DUF is an optional service only purchased by some
resellers, 1t is not logical or fuir to argue that its costs shiould be recovered through the resale discount and

thus paid for by all resellers whether they use the service ot not,

¥ Comrary to the PCC’s baseless assertion, nothing in the Telecommunications Act requires all costs to

be recovered from resellers through the resale discount, and this Commission js free to set per line
rates (0 recoyer costs such as Access 10 OSS and DUF, which it did.

11
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In fact, the argument that the PCC seeks to raise again here — that 0SS-related
costs were somehow already built into the resale discount — was already considered and
rejected by the Commission in the Generic UNE case. AT&T/WCom argued that
“Verizon’s access to 0SS cost study” reflects costs that “Verizon has also proposed to
*recover in . . . its charges to resellers of wholesale services.™ The Commission rejected
ATT/WCom's arguments in approving Verizon PA’s proposed rates.”®

Besides having already béen rejected, the PCC’s attempt to reargué this 1ssue by
contending that “OSS-related™ costs were already recovered in the resale discount set in
1996 cannot be cor‘re’ct based on the subsequent appellate history of that case. The 1996
discbum was ruled to be illegal by the federal courts because it did not allow Verizon PA
to recover from resellers the full costs it was entitled to rccgver.3 7 Therefore, Verizon PA
was already undcr~rccovcring its costs with this discount, and certainly cannot now be
found to have recovered its costs for access to OSS. In any e?ent, the 1996 cﬁscount is
not even the resale discount that is currently in effect, but rather has been replaced with
the discounts approved by the Commission on March 4, 2005.** The current discounts
resulted from a settlement with the PCC jtself. In agreeing to the discounf the PCC had

full knowledge that the Commission had approved the recovery of Access to OSS and

3 Generic UNE, AT&T/WCom Main Brief at 169-70

% «ptis well-settled that the Commission is not required 10 consider expressly or at length each

contention or argument raised by the parties,” and any argument or issue that is not specifically

- addressed is deemed to have been duly considered and denied. PUC v Superior Water Co., R~
00994672, 2000 Pa PUC LEXIS 14 {Opinion and Order entered March 3, 2000) (citing Consolidated
Rail Corp v PUC, 625 A.2d 741 (Pa. Commw. 1993))

7 MCI Telecom. Corp. v. Bell Atlantic-PA, Inc., 271 F 3d 491, 519-20 (3d Cir. 2001), cert. denied, 123
5.Ct. 340 (2002). :

Wholesale Rate for Resale of Telecommunications Provided by Verizon Pennsylvania inc. and
Ferizon North Inc., Docket No. R-00038516 (Opinion and Order entered March 4, 2005).

;13
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DUF costs thmugh a sepé,rate charge to resellers, and must be presumed to have taken
that fact into account.>”
Accordingly the PCC’s claim that Verizon PA may not recover its costs for
Access to OSS and DUF through a separate charge to resellers shoﬁkd be dis:missed;
fII. CONCLUSION

For the foregoing reasons, the PCC’s Complaint should be dismissed.

'

Respectfully submitted,

Date: February 13, 2006 %\,‘@ f)
: : e e ) KT
‘ , ; Williant’B. Petersen

Suzan DeBusk Paiva
Verizon
1717 Arch Street, 10" Floot
Philadelphia, PA 19103
(215) 466-4755

Attorneys for Verizon Pennsylvania
Inc.

" PCC member companies actively participated in and were represented by counsel 1 both the Generic

UNE case and this resale case, both of which were proceeding simultaneously before this Commission.
The Seitlement Stipulation in the resale case was dated October 29, 2004 By that time the Commission
had issued its Tentative Order (November 4, 2002) and its Final Order (December 11, 2003) inthe
Generic UNE case, and Verizon's tariffed comphance rates had gone into effect (October 1, 2004).
Throughout the Generic UNE proceedings it was clear to the Commission and the parties that these rates
wuould apply to resold lines, and the participating PCC members never challenged that fact. They
therefore knew or should have known that these rates would apply to resold lines when they entered into
~{he Settlement Stipulation i the resale case.
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James McNulty, Secretary | N i i SN
PA Public Utility Commission: D 0 C UM E NT A en
Commonwealth Keystone Bldg. o w

2nd FL, 402 North Stre | 1 NEL
S FOLDER

Re:  Pennsylvania Carriers Coalition v. Verizon Pennsylvanm

Inc. Docker No. C-20065798

Dear Secretary McNulty:

Enclosed are the original and 3 copies of the Answer of the Peansylvania Carriers’
Coalition o Verizon's Motion to Dismiss. A copy has been served on the parties of record as

indicated by the atrached Certificate of Service. If you have any questions regarding this filing,
please contact me.

Very truly yours,

/)

Murk S. Stewart ,
For WOLF, BLOCK, SCHORR and SOLIS-COHEN LLP

MSShls
Enclosures

cer  Certificate of Service (wlenc)
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CERTIFICATE OF SERVICE

“Lhereby certify that 1 have this day served a true copy of the forégoing Application upon

the participants listed below in accordance with the requirements of 52 Pa. Code Section 1.54

(relating to service by a participant).
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! DOCUMENT | ANSWER OF

, F OLD ER THE PENNSYLVANIA CARRIERS’ COALITION

TO VERIZON’S MOTION TO DISMISS

The Pennsylvania Carriers” Coalition (“PCC™),' by and thrbugh its counsel, respectfully
submits this Answer to the Motion to Dismiss filed by Verizon Pennsylvama Iné‘ (“Verizon") in
the above-captioned procecding. Verizon cannot meet the heavy burden required to sussain its
Motimn for the simple fact that public utilities are precluded from charging untariffed ra"ics -
exactly what the PCC‘ has complained about. Accepting all welhpléaded allegations of fact in
the PCC’S Complaint as true (as the PUC must), the PCC has stai'ed a claim on which ‘rcliéf can
be graﬁtc;d regarding Verizon's unlawful imposition of untariffed charges. Even assufning
Qrguehdo thét Verizon’s claims about the scope and impact of the Commission‘s decision in the
Generic UNE pmceedingz were correct {which they are not), the facts, as pleaded by the PCC,
establish that Verizon has never tariffed the contested Operation Support Systems (*0SS”) and

Uaxly Usage File (“DUF") charges. This statement of fact must be accepted, and none of the

The PCC is caﬁnprised of Full Service Computing Corp. t/a Full Service Network
("FSN"), ATX Licensing, Inc. ("ATX"), and Line Systems, Inc. ("LSI").

- Generic Ini:estzgan‘on Re Verizon Pennsylvania, Inc.'s Unbundled Nerwork Element
Rates (“*Generic UNE proceeding”). Docket No. R-00016683, Order (August 31, 2001).
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1egai claims raised by Verizon rriitigatcs its violations of Sections 1302, 1303 and 1501 of the
Public Utility Code resulting from its imposition of the untariffed charges on the PCC.

k Beyond this primary flaw in Verizon's Motion, the Motion must also be denied because
(H Verizon failed to address in any way ils misapplication of the OSS charge as alleged in
‘pam;,wphs 14 24-27 of the Complaint (and thus, at a minimum, that portion of the Complaint
must Survive}; and (2) Verizon has overstated the PUC’s decisions in the Generic UNE rate
procecding which, by its terms, directed Verizon to adjué,t its UNE rates.

Finally, Verizon’s claims of res judicata and collateral cstoppe! are misplaced. The
doctrines do not and cannot apply to persons who were not partiés to the initial proceeding
producing the determination that purports to bar a subsequent claim or relitigation of an issue.®

| Here, Verizon admits that LSI was not a party to the Generic UNE proceeding. The fact that
parties deemed by the PUC to hold similar interests to LSI were participants n the Genertc UNE
praceeding is insufficient to invoke preclusion against LSL Furthermore, under collateral
estoppel, the subject issue must be identical to the issue subseyuently raised, must have been
actually hnéated and must have been essential to the decision of the PUC. Asthe Complaint
sets forth in dctaﬂ and as is more fully explained herein, none of these requirements apply here,

pamcularly the need for the application of these charges to Resale to be “essential” to the PUC’s

B

- See, Temple University v. W.C.A.B., 753 A.2d 289, 291-92 (Pa, Cmwith, 2000) (res
Judicata requires identity of the parties and collateral cstoppel can only be applied against
person who had full and fair opportunity to litigate in prior action); Chada v. Chada, 756
A.2d 39, 42-43 (Pa. Super. 2000) (same}.

ld. Likewsse, res judicatu requires idemity of the subject matter and cause of action
between the prior and subsequent proceedings. Id. Assuming arguendo that such
identity exists as to the PCC’s substantive challenge to the charges (Section V of the
Complaint), no such identity exists as 10 the PCC’s claim for the charging of untariffed
rates (Section I1I) and misapplication of the OSS charge (Section IV).
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decision in what the Commission itself described as z proceeding dedicated to a review of
Veri?cn’s UNE rates.’

In addition, under Section 1309 of the Code, a customer always has the right to challenge
~autility’s tarift by complaint, Under Verizon’s theory, a procceding like the Generic UNE
pmce‘éding would forever bar Verizdn’s wholesale customers who were parties to the matter
from chailenging the justness and reasonableness of each and every UNE rate charged by
Verizon. Indeed, under Verizon’s theory, in which even a non-party like LSI would be -
precluded simply because its interests were similar to other CLEC parties, all CLECs in
Pennsylvania ivould be forever precluded from challenging any or all of Verizon’s UNE rates by
a‘ general investigation such as the Generic UNE proceeding. Far from this radical outcomé, the
only impact of the Commission approval of the OSS and DUF charges would be the shifting of
(hé burden of proot on the lawfulness of thé rates to the PCC and the potential unavailability of

refunds. | |
| It further respdnse to Verizon's Motion, the PCC answers as follows:
L STANDARD FOR PRELIMINARY MOTIONS

i, Verizon’s Motion challenges the legal sufficiency of the PCC’s Complaint, and

thus is, in essence, a dem Lirrer." Preliminary motions under 52 Pa, Code §§ 1012a)(3) are

~ substantively equivalent to preliminary objections under the Rules of Civil Procedure, Pa. R.C.P.

Complamt at 1]1{ 6 9 (citing Generic UNE proceeding. Order (August 31, , 2001) at 1 and
Final Opinion and Order (December 11, 2003) at | and M}

¢ See, Nationwide Mut. Ins. Co. v, Wickett, 763 A.2d 813, $17 (Pa. 2000) (A preliminary
‘ - objection in the nature of a demurrer alleges that a pleading is legally insufficient).
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No. 1028(a)(4).” Accordingly, in ruling on Verizon’s Motion, the Commission must accept as

true all well-pleaded material aliegations in the PCC’s Complaint, as well as all inferences

o ‘reasénably deduced therefrom ® In ruling on \f‘eﬁzo.p"s preliminary motion in the nature of a

| demurrer, the Commission is limited to the facts coﬁtained in the challenged pleading, i.e., the
PCCS Complaint.” Furthermore, in order’ to sustain Verizon’s Motion, the Commission must

~ find with certainty that the law wi’ll not permit recovery, zmd\ any doubt on that question must be

- resolved by refusing to sustain the Motion." Undeﬁithese standards, as the PCC’s inability to
recover on its Complaint is very far from certain, it is eésily shown that Verizon‘s Motion must

be denied. | |

1L, THE PCC HAS STATED A LEGALLY SUFFICIENT CLAIM CONTESTING
VERIZON’S UNLAWFUL IMPOSITION OF UNTARIFFED CHARGES.

2. Separate and apart from its claim for declaratory relicf challenging the OSS and | |
DUF charges substantively, the PCC has pleaded a simple and straightforward ¢laim for the
unlawful imposition of untariffed charges. 1t is axiomatic that public utilities must state the rates
and fees they intend to charge customers in their tariffs. To wit, Section 1302 of the Public

Utility Code states:

Pa. R.C.P. No. 1028(a)(4) (“Preliminary objections may be filed by any party to any
pleading and are limited to the following grounds: . . . (4; lvgal insufficiency of a
pleading (demurrer). . ™). ‘

i See, Pennsyz’vanm Chiropractic Federation v. Foster, 583 A.2d 844, 847 (Pa, Cmwlth.
1990). |

b See, Mazzagatti v. Everingham by Everingham, 516 A.2d 672, 675 (Pa. 1986) (A
demurrer may be sustained only when the complaint, on its face, fails to establish a legal
right to relief under any theory of law),

10

Pennsylvama State T roope‘rs Association v. Cont n., 606 A.2d 586, 587 (Pa. Cmwith. |
1992). I
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Under such regulations as the commission may prescribe, every

public utility shall file with the commission . . . tariffs showing all

rates established by it and collected or enforced, or to be collected

or enforced, within the jurisdiction of the commission.
66 Pa. C.S. § 1302 (emphasis added). Equally clear is the rule that utilities may only charge
- customers those rates and fees that are stated in their tariffs. Section 1303 of the Code
prescribes: “No public utility shall, directly or indirectly, by any device whatsoever, or in
anywise, demand or receive from any person. . . a greater or lesser rate for any service rendered
... than that specified in the tariffs of such public utility applicable thereto.” 66 Pa. C.S. § 1303
(emphasis added),”

3. Considering all well-pleaded facts in the Complaint, the PCC has stated a valid

and sufficient claum as to Verizon’s violations of these requirements. The PCC has pleaded that: |

{a) Verizon has imposed an OSS and DUF charge in relation to its Resale service (§{ 15-16); (b)
that those charges do not appear in Verizon’s retail tariff, Verizon Pa. PUC 1, which contains
provisicns setting forth the wholesale discount and rates applicable to Resale (44 10-11, 17); and

(c) that nothing in the provisions of Verizon’s UNE tariff, Tariff 216, related to the OSS and

DUF charges, or the compliance filings effecting those tariff amendments, states that the charges

apply to Resale sem}icc (Y% 10-11, 19). Assuming that all of these facts are true, as the
Commission must, the PCC has plainly stated a claim vpon which relief can be granted and
Veriz{‘m’s Motion must be denied. To the extent there is any doubt, which there should not be,
the Commission must resolve the doubt in favof of the PCC.

4. Verizon claims that its Tariff 216 filings wérc sufficient to impose the OSS and

DUF charges on Resale, that the PCC is somehow barred from arguing now that those tarff

" Charging a customer a fee or rate not in the utility’s tariff also constitutes unreasonable

service m violation of Section 1501 of the Code,
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amendments - Which said nothing about Resale service ~ did ﬁo’t apply the charges to Resale
service, and that‘vaguc and ambiguous general statements in its retailr tariff about the potential
appliéability of rates from other tariffs to the retail services mcluded therein enable it to impose
the OSS and DUF charges on Resak: despite the laék of any specific tariff support. For the
reasons set forth herem, all of these argumenits fail.

5. First, Verizon’s amendments to its UNE tariff, Tariff 216, did not in any way
apply the OSS dnd DUF charges to Verizon’s Resale service. As noted in the Complamt ~and
acknf)wledgc:d by Verizon in its Motion — the provisions addressing Resale service are |
predominamly in Verizon’s retail tariff, Tariff 1. Verizon’s Tariff 216 addresses UNE rates.
This was recognized by the Commission in its Final Order in the Generic UNE proceeding, When
it ordered:

4, That Verizon Pennsylvania, lnc., shéll file a tariff’ br tariff

- supplement, and supporting data and documentation, implementing
revisions to the UNE rates in its Tariff Pa. P.U.C. No. 216, and
any related tariffs or tariff amendments, which conform to and are

in comphiance with the modi ﬁcatmm and dzrectwes set forth in this
Final Opinion and Order . .

Plainly, as the emphasized text reveals, the Commission understood and expected Verizon to
implement any revisions to its UNE rates in Tariff 216. Equally clear is the fact that Verizon

was ordered to make any revisions to its non-UNE rates in “any related taniffs or tariff

amendments.” Verizon never did so - and the PCC’s Complaint pleaded the same, making it
legally sufficient.
6. ‘While the PCC contests Verizon’s claim that the PUC endorsed the OSS and

DUP’s charges’ application to Resale service, even under Verizon’s argument, the application of
ges” app 1€ app

Generic UNE proceeding, Final Opinion and Order at Ordering Y 4 (emphasis added).
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those charges to Resale as a fesult of a proceeding dedicated to the setting of UNE rates? would,
at best, fall within the “related 1aﬁ ff amcndmcnts” proviso. Because Verizon never followed the
Commission’s directive to file a related tariff or tariff amendment as to the OSS and DUF
charges’ application to Resale, its revisionist history as to its compliance filing in the Generic
UNE proceﬁdmg fails 1o support its Motion.

7. Even if Verizon could have implemented its Resale-based OSS and DUF charges
via its UNE taniff, the actual text of Verizon's tariff amendments related td those charges offers
no clue whatsoever that the charges are applicable to Resale service." Nor does anything in
Tariff 1, and specifically Section 1; Paragraph 8 addressing rates and prdvisions applicable to

‘Resale service, expressly state that the OSS and DUF charges apply to Resale.”” As such,
~ Verizon's has failed to properly tariff the charges as required by Section 1302 of the Code, and
the PCC’s Complant averring the same states a claim upon which relief could be granted.

8. Verizon's sccond‘argumcnt is that the PCC, or select members thereof, are barred

by res ﬁl([it‘dt& and collateral estoppel = not only from arguing that the OSS and DUF charges

are unlawful as applied to Resale - but élso that Verizon failed to tariff those charges;
Apparently, FSN and ATX, the PCC members that actually participated in the Generic UNE |
proceeding, were expected to surmise that Verizon’s placement of such Resale-based charges in

the tariff that the PUC itself described as Verizon’s UNE zémjf was aciually intended 1o apply the

P Generic UNE proceeding, Final Opinion and Order at 1, 14 (“This proceeding is the
continuing investigation to consider whether the existing,, s tariffed rates for Verizon's .
unbundled network elements (UNEs) continue to Lo fust zmd reasonable™); /d., Ordcr

(August 31, 2001) at 1.
M Verizon Tariff Pa. P.U.C. No. 216, Section 3, 3rd Revised Sheet 14,

Verizon Tariff Pa P.U.C. No, 1, Section 1, First Revised Sheet 4A—-~Flﬁh Rewsed Sheet
4C, are attached hereto as Appendix A.
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churges to Resale, despite the fact that nothing in the language of the amendments to Tariff 216
indicated their application to Resale and despite the fact that the Comnussion directed V eﬁzon to
implement such rates in non-Tariff 216, or “related tariff amendments.” The PCC‘S Complaint
cannot be barred because FSN and ATX did not object to something Verizon never even did''®

9. Moreover, Verizon's res judicata and collateral estoppel arguments cannot be
sustainéd’ bccauéé the claims and issues in the two pmceedings}are not the same.!” As the
Superior Court’ has eXp’lained in regard to res judicafd: “Whén the cause of édticm in the first and
sccond actions are distinet, or even t/mugh rclatecl,‘are not so closely related that matters |
essential to recovery in the second action have been determined in ﬂze first action, thé doctrine of
res judicata does not apply.”"® Assuming Verizon’s version of the Generic UNE proéecding is
carrect (which the PCC does not), the claim and issue in that proceeding involved the application
of the OSS and DUF charges to Resale. Here, as to Section [ of the Complaint, the claim and |
issue involves Verizon’s charging of untariffed rates and fees. These claims and issues are not

i iu

identica Whether Verizon’s rates are substantively lawful on their face is a different
Y

claim/issue than whether Verizon has actually and properly tariffed and implemented those rates.

O Temple University, 753 A.2d at 291-92 (both claim and issue preclusion rcq‘uire subject

claims and issues to have been actually litigated and determined); Chada, 756 A2d at 42-
43 (same); LP Water and Sewer Co. v. Pa. P.U.C., 722 A.2d 733, 739 (Pa. Cmwlth.
1998) (claims must have been fully and actually litigated for determined before res
Judicata applies), ‘

Temple University, 753 A 2d at 291-92 (issue preclusion applies only where issues in two
- proceedings are “identical,” while claim preclusion requires identity of subject matter and
causes of action) (emphasis added); Chada, 756 A2d at 42-43,

¥ Chada, 756 A.2d at 44 (emphasis added).

1 See, e.g.. Temple University, 753 A.2d at 292 (issue of insurer’s reimbursement for
medical ¢xpense compensation not same as reimbursement for wage-loss compensation
on same facts); National Fuel Gus Distribution Corp. v. Pa. P.U.C., 677 A.2d 861, 867 n.
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Furthermore, at best, the claims and issueé are related, but, as the Superior Court explained,
‘being related is not sufficient to trigger res Judicata.® Nothing essential to the PCC's recovery
on its claim for the charging of untariffed rates was “determined” in thé Generic UNE
pr‘éceeding. Contrary to Verizon’s claims, the plain text of the PUC’s Final Opinion and Order
ﬁn’d its Compliance Filing Order show that the Commission made no determination that Verizon
had tariffed a Resale rate via its Tariff 216 amendments - and, in fact, establish just the
oppcgite.“ Accordingly, \fcriZOn’s assenidn of claim an,d’ issue preclusion on this count of the
PCC’s Ccrmpiain( is completely misplaced. |

10.  Finally, Verizon’s claim that it can chargé these umariffed fees based on some
vague proviso in its retail tariff, Tariff 1, that other, unidentified charges in its 225 pages of
tariffs* might apply is totally meritless. Such an inierpreiation, of the Pubhic Utility Code would
turn Sections 1302 and 1303 on their heads, allowing utilities té hide rates and fees, picking and
choosing the rates applicable to any given service from hundreds of tariff pages, and leaving
‘consumers with no way of knowing what the applicable charges are for specific ‘sewicés, The
language Verizon relies on offers the ‘f’ollowing:

To the extent that services are available for resale sxibjeci to terms

and conditions set out in other provisions of this Tariff or other
Telephone Company Tariffs, those terms and conditions remain

4 (Pa. Cmwlth. 1996) (issue of whether utility could recover interest on take or pay
payments was not same as issuc of whether utility could retain such interest payments).

0 Chada, 756 A.2d at 44,

2! Generic UNE proceeding, Final Opinion and Order at Ordering 9 4 (quoted above); id.,
Order (July 14, 2004} at 25 (*We shall approve tariff revisions for Verizon’s UNE rates
which conform to and are consistent with the attached schedule of rates”) (emphasis

| added). ‘ '
n

This count only accounts for Tariffs 216 and 218.
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applicable cxccpt to the extent they ccnﬂrct with the language of
this Section,*?

This language < plaihly not the model of clarity, The text is comprised of ’multlple potential
scenarios that the consumer has no way of knowing wheih‘cr they apply or not, inc‘lﬁdiﬁg:
whether or not the services are available for resale; if they are, whether or not the resale of
services are subject to any terms or conditions in other portions of the retai] or other Verizon
tariffs; which prbvisio‘ns in such 'tar‘iffs are in fact applicable to the resale of service; and whether
those yet umdentxﬁed other tariff provisions are in conflict with the language of Section 8§ of the
: | retail {amff

. Ultimatelby, Verizon’s verbal gymnastics cannot avoid the fundamental rule that it\y |
cannot charge untariffed rates. - Verizon’s ambiguous attempt at a catch-all provision is simply
inconsistent with the clear mandate of Sections 1302 and 1303 that Verizon must show all rates
applicéb'lc 1o & service in ifs tariffs and that it cannot charge rates for a service that are gfezlter
than those set forth in its tari{f. Therefore, Verizon’s pick-and-choose argument does nothing to
render the PCC's Complaint legally insufficient, and thus its Motion must be denied.

Il VERIZON’S MOTION FAILS TO ADDRESS ALL THE CLAIMS IN THE
COMPLAINT.

12, Verizon's Motion seeks the dismissal of the PCC’s entire Complaint. Yet, the
Motion doe‘s not address in any way the allegations set forih in Séction IV of the Complaint, |
paragraphs 24-27, in which the PCC alleges that Verizon has misapplied the O8S charge by
collectihg itona per telcphoné‘numbcr, instead ofa per loop, basis. Notably, tﬁmd ghout
Vcn/on s Motion {see, e.g., pp. 3, 4, 8), it references portions of PUC dcmszons which described

Verizon’s proposal in the Generic UNE proceeding as seeking te apply the OSS charge on a “per

2 Verizon Motion at 10.
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loop” basts. As Verizon’s Motion does not address this portion of the Complaint, the requested
relief of having the entire Complaint dismissed cannot be granted.

IV.  THE PCC’S REQUEST FOR DECLARATORY RELIEF STATES A CLAIM
UPON WHICH RELIEF CAN BE GRANTED.

13, Finally, Verizon catnot satisfy its burden of shnwing that, assuming all facts ina
light mOSl favorable to the PCC, the Compl‘aim is legally insufficient and fails 1o state 4 claim
upon which dec;laratoryk relief could be granted regarding the inapplicability of ’the 0SS ahd DUF
charges to Resale. The PCC’s claim for declaratory relief is set forth in Section V of the
Complaint. Verizon's Motion is based on a claim that the PCC’s request is barred by res
Judicata and collateral estoppel. Verizon’s argument on this point muét be free and clear from

‘ dmibt, baséd on the four corners of the Complaint and assuming all facts in the PCC’s favor, in
order for Verizon’s Motion to be granted. The claim cannot meet that standard.

14. Firs;; as to res judicata, Verizon can only invoke the doctrine if the parties to the
Generic UNE proceéding and this matter are identical.* The parties are plainly not identical, as
1.81 was not a party (o the Generic UNE proceeding. Likewise, with collateral eétOppeI, or issue

’prcc}usion, the party against whom the dbctr’ine is asse,rt,ed’ must have been a pa,rty to the prior

proceeding and had a full and fair opportunity to litigate the issue,”

Again, LSI was not a party
1o the Generic UNE proceeding, and Verizon cannot foreclose LSI’s rights to litigate this issue.
Verizon's ¢laim that LSI should be precluded despite not being a party to the Generic UNE

proceeding is tantamount to saying that any time a CLEC raises an issue, or is a party to a

proceeding where an issue is tangentially raised even if not actually litigated or essential to the

4 Temple Univer&ity, 753 A.2d at 291; Chada, 756 A.2d at 42.
s Id,
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omcamé, all other CLLECs in Pennsylvania are forever barred and precluded from raising that
issue in subsequent litigation. Clearly, such an assertion has no support v}hatscever in law,

| 15, Second, in order to claim issue preclusion, the issues in the Generic UNE
pm‘ceedi’ng and this matter must be identical, must have been ’actua’il vy litigated, and must 'havé
been essential (o the PUC’s decision in the Generic UNE case.”® As to each test, Verizon's
~ Motion fails The PCC’s challenge to Verizon’s manner of setting its wholesale rates for the
resale of its teiecoxﬁmumcations service, as explained in paragfaph 29 of the Complaint, was
‘never addressed, much less litigated, in the Generic UNE proceeding.”’ Additionally, as set forth

ixi the Complaint, the issues of the applica’tioyn of'the OSS and DUF charges to Resale generally,

Temple Universiry, 753 A.2d at 292 (“Issue preclusion bars relitigation of an issue of law
or fact in a subsequent action when all of the following factors are demaonstrated: (1) the
.« issues are identical; (2) they were actually Ditigated, (3) they were essential to the
 Judgment, and (4) they were material to the adjudication™) (empbasis added; Chada, 756
A2d at 43; Estate of Pew, 655 A.2d 521, 536-37 (Pa. Super. 1994) {where issue in
subseguent procceding “was not essential to previous decree” preclusion would not
apply). |

While Verizon contends that another party 1o the Generic UNE proceeding raised the
separate issue of Verizon's OSS charge constituting a double recovery of OSS costs
already recovered 1n its Resale rates (Motion at 12}, there is nothing to indicate that this

- issue was actually litigated by the PCC or that it was decided by the Commission,
Moreover, The law calls for the PUC not to apply issuc preclusion where the
determination relied on as preclusive is inconsistent with a another determination the
Commission. See Restatement of the Law, Second, Judgments, § 29 (Comment f) (citing
Blumcraft of Pittsburgh v. Kawneer Co., 482 F.2d 542 (5th Cir. 1973) and Fink v. Coates,
323 F. Supp. 988 (S.D.N.Y. 1971)). This is particularly true here, where the PCC’s
Complaint relics on an earlier Order of the Commission that expressly found that OSS-
related costs were already included in and recovered by the Resale rates established by
the PUC (Complaint at §9 5, 12-14, 30) and Verizon relies upon a decision which did not

- address the double recovery argument and merely invokes the generic “any argument not

“addressed is deemed denjed” language (Motion at 12, n. 36). Finally, the double

recovery issue is not the sole basis for the requested declaratory relief in Section V of the
Complaint,
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and particularly the specific claim set forth by the PCC in paragraph 29 of its Compiaint, were
not actually litigated by the parties to the proceeding.®®

16,  Perhaps most damaging to Verizon’s Motion is thé fact that the application of the
0S8 and DUF charges to Resale were by no means “essential” ‘to the PUC’s decision in the
Generic UNE prczc:w:iing.29 The Commission made abundantly clear, both at the onset of the
Gené}*ic UNE proceeding and upon issuance of its Firial Opinioﬁ and Order, that the
procccdmg’s scope, focus, and interit was to review the just and réasonableness of Verizon's
UNE riues. As the Commission declared wheri initiating the Generic UNE procceding:

| This order d’irects the initiation of a proceeding effective |

September 17, 2001, to consider whether the existing tariffed rates

for Verizon Pennsylvania, Inc.’s (Verizon’s) unbundled network
elements (UNEs) continue to be just and reasonable.*

Likewise, in its Final Opinion and Order, the Commission identified the same purpose for the
proceeding,” and declared that, upon consideration of all that had come before in the

proceeding: *{Wle shall establish inal rates for UNEs in this proceeding consistent with the

discussion, below, and subject to the Commission’s review of a compliance tariff filing by

5nd

Verizon.™ As noted in the Complaint, in its Final Opinion and Order, the Commission

discussed neither the OSS nor the DUF charges, and instead adopted the findings of its Tentative

® Complaint at §4 8-11.

e Temple University, 753 A.2d at 292; Chada, 756 A.2d at 43; Estate of Pew, 655 A.2d at
536-37. | o

0 Generic UNE proceeding, Order (August 31, 2001} at 1 (emphasis added),

o Id., Final Opinion and Order at 1 (*This proceeding is the continuing investigation to
consider whether the existing tariffed rates for Verizon’s . . . unbundled network elements
UNESs) continue to be just and reasonable”) {emphasis added).
J P

KAk
ot

[d. at 14 (emphasis added).
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Order, which in tumn adopted the recommendation of the Administrative Law Judge — which
recommendation did not focus on the charges’ appliczibility to Resale.

17. Beyond its statements as to the scope of the Generic UNE procéedmgs the
Commussion’s actual decisions and Orders in that proceeding also demonstrate that the
applicability ef the OSS and DUF charges to Resale was not essential 1o its action in the Generic
| UNE proceeding. For instance, in its Final Order, the Comrmission directed that: “Verizon shall

file a tariff or tariff supplement . . . implementing revisions to the UNE rates in its Tariff Pa,

P.U.C. No. 216, and any related tariffs or tariff amendments . . . *** The Commission further

declared that, upon review of Verizon’s Compliance Filing, “the Commission reserves the right
; P ; g

lo reject any rate that is not properly justified and adjust the UNE rate in c‘mf;stion.“‘%3 Finally,
and even mote convincing, is the Commission’s description of its action m z;pproifing\ferizcn‘s
Compliance Filing mﬁ the Generic UNE proceeding:

- Based on the foregoing, we shall approve taniff revisions for

- Verizon’s UNE rates which conform to, and are consistent with the

attached schedule of rates appended 1o this Order on Compliance
as Appendices A and B.*

18.  Significantly, in all of these statements, the Commission made clear that 1Bc scope
of its Generic UNE proceeding and the decisions and Orders that resulted from that proceeding
- was focused on Verizon’s UNE fates, and whether or not those UNE rates were just and
reasoriabie* Indeed, {hé Commission did not even mention Resale rates or the application of the

0SS and DUF charges to Resale in the Order initiating the Generic UNE proceeding, the Final

“ Complaint at {5 8-9.

# Generic UNE proceeding, Final Opinion and Order at Ordering § 4 {emphasis added).
s Id. at Ordering | 7 (emphasis added).

% Jd., Order (July 16, 2004) at 25 (emphasis added).
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Opinion and Order, or the‘ final Compliance Order. Verizon’s attempis to expand the scope of
- the Generic UNE proceeding, and introduce new Resale rates as part of that proceeding, cannot
and did not alter the Commission’s scope or somehow render those Resale charges “essential” to-
~ the PUC’s decisions in the Generic UNE proceeding. Furthermore, given the predominance of
UNE rates and UNE-P both as issues in the Generic UNE proceeding :and as a service
arrangement for the participating CLECS, the issue of the OSS and DUF charges’ applicétion to
Resale did not provide FSN and ATX with a sufficient level of incentive to litigate the issue
necessary to invoke issue preclusion,”’

19. For all of the foregoing reasons, V "erizon’s assertions of claim and issue
preclusion as to the declaratory relief sought by the PCC are erroneous. As those assertions dare
the sole basis for Verizon’s claim that Section V of the PCC’s Complaint is legally insufficient,

“the Motion must be denied.

WHEREFORE, for all of the foregoing reasons, the PCC requests that the Commiission
deny Verizon's Motion to Dismiss.

Respectfully submitted:

7=

Mark §. Stewart, Esq.

Wolf Block Schorr and Solis-Cohen LLP
913 Market Street, 9th Fl.

Harrisburg, PA 17101

717-237-7160

Date February 23,2006

See Restatement of the Law, Second, Judgments, § 29 (Comment g).
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APPENDIX A
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BELL ATLANTIC- ’ Pa. P.U.C.-No. 1. ; Section 1
PENNSYLVANIA, INC. A first Revised Sheet 4A

GENERAL REGULATIONS

2.1 INTERIM RESALE PROVISIONS

h, Goeneral

1.

tlotwithstanding ovlher provisions of this Tariff or other Telephone
Conpany Tariffs, the Telephone Company's telecomnunications services
are avarlabple for resale as set forth hereunder. To the extent that
services are avai.able for resals subject to terms and conditions set
ont in other provisions of this Tariff or other Telephone Company
Tariffs, those terms and conditions remain applicable except to the
extent they conflict with the language of this Secrian.

The regulatiors contained in this Section are intended to supplement
the regulations contained in other sections cof this or other Telephone

CCompany tariffs to the extent such other regulations do not confliat

with the regulations coentained herein.

B. Reguilations

1.

Services provided by the Telephone Company may be reseld only to a
telecomminications carrier that has been duly suthorized to transact
business within the Conmonwealth of Pennsylvania.  Such garrier shall,
as part of ivs inxtial applicatien to the Telephone Company, for any
service that 1t intends to resell, provide the Telephone Company with
sufficient documentation that it has been duly authorized tg transact
pusiness within the Commonwealth of Pennsylvania.  Such carrier shall
prowptly notify the Telephone Company in writing of any subseguent
judiciral or administrative decisicn or act affecting such carfier’s
right to operate as a reseller of telephone service.

The provision of services by the Telephone Company ts a resale carrier,

pursuant to this or other Telephone Company tariff, does not constitute
a jo.nt andertaking with such resale carrier for the farnishing of any
SeYViee. :

Scrvaces that aze offered at retuil by the Telephone Company only to a
limited category or c¢lass of sabscribers are avaxrlable for resale
vonsistent with applicable F.C.C. and Pennsylvania P.U.C. rules and
geclsions that implement the Pederal Telecommunications Act of 1996,

Services which are not available to new customers, i.e., grandfathered
services, are available for resale to customers already subscribed to
those services.

zssua MAY 31, 199% . EFFECTIVE JUNE 1, 1996

Filed ir pempliance with the opinien and order of the Pennsylvania Pablic Usility

Conrmission, entersd May 3.1, 1896 at Docket No. R~20963578.
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BELL ATLANTIC- Pa. P.U.C.-No. 1. ~ Ssection 1
PENNSYLVANIA, INC. | . First Revised Sheet 4B

GERERAL REGULATIONS

&.1 INTERIM RESALE PROVISIONS (Cont’d)

B.

Regulations (Cont'd)

5

A resale carrier is the Telephone Company's customer of record, and shall
tperefore be the single and exclusive point of contast for sush carrier’s
subscribers i all matters pertaining to such subscribers' uwse of the
reso.id service, Applications fur service and requests for additions and
rearrangements Lo or discontinvances of any resold service will be
agegepted by the Telephcéne Company only from the customer of record.
Customer pnotification will be provided by the Te! ephmne Company only to
the customer of recdord.

A resale carrier, as the customer of record, is subject to and must
comply with all conditions, limitations, and regulaticens that are
applicable by Telepnone Company tariff *o the service being furnished to
it by the Telephone Company and shall, in reselling such service to its
subgeribarg, undertake in good faith to ensure that its subscribers fully
comp.y with such of these conditicons, limitations, and regulations as may
be applicable to their use of the resold service, including without
Yimivation, the Use of Service provisions of the Telephore Cﬂmpany s
Geqeral Regulations Tariff No. 1.

The Telephone Company’s l ability, 1f any, for any loss or damags arising

gut of or in connection with its provision of service to a resale carrier

15, 435 Lo beth such carrier ‘and its subgcribers, limited by and subject
Lo the provisions of Sections 2.1.3(A-H), 2.3.31, and 2.3.12{A~D) of the
Telephone Company's Access Service Tariff No. 302, which sections are
specifically incorporated herein by reference. For purposes af the
incorporaticn and application of such sectiosns to this Section, the terms
“pustomer” and “IC” shall mean the resale carrier, and the term “end-
user” shall wmean any subscriber of such resale carrier.

To permit 1istings [or the resale carrier’s customers in the Statewide

411 data base, the resale carrier shall, as appropriate; pravide to the
Telephone Company the names, tolephone npumbers and addresses of all of
ity customers. Any change in the cusicmer nawe, oddress or telephone
sumber {inecluding addition or deletion of & gustomer or a chanhge in
customer nange, telephone number or address; shail pe reported by the
resace carrigy to the Telephone Cempany within one day after the change
oCUrs,

ISSUBD MAY 31, 1994 ‘ ‘ SFFECTIVE JUNE 1, 1996

Fiied ir grapliance with the opinion and arder af the Pennsylvania Publice Usilit
& ¥ ¥y

Comnission, entered May 31, 1996 at Docket No. R-~00963578.
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CWERIZON PENNSYLVANIA ING. Pa. B.U.C.-No. 1 Secrion 1
: o 5th Revised Sheet 4C
Canceling 4th Revised Sheet 4C

GENERAL REGULATICHNS
¥.1 INTERIM ZESALE PROVISIONS : ' {C}
C.  WHOLESALY DISCOUNT
1. Two permanent whclesale discount rates have been established by
the Commissicn for the resale of retail telecommanications
gervices: ‘
a. A  rate of 22.00%, inclusive of the Pennsylvania Gross (<)
Receipts Tax, for the resale of retail services if the CLEC
provices 1ts own gperator services platform;
e A rate of 18.34%,  inclusive of the Pennsylvania Gross (C}
Peceipts Taxr, for the resale of retail servaces if the CLEC

doues not provide its own operator serviges platform.

2.  The resale of rerail telecommunicaticns services is availsble at
rhese wholesale rates persuant to agreement with the Corpany.

TESUED OCTORER 27, 2005 ' T EFFECTIVE DECEMBER 1, 2005
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Llow  COMMONWEALTH OF PENNSYLVANIA -

"ﬁ'ﬁfé PENNSYLVANIA PUBLIC UTILITY COMMISSION

' ' Office of Administrative Law Judge N REPLY PLEASE
P s P.O. BOX 3265, HARRISBURG, PA 17105- 3265 , L, TERERTOOURELE

March 1, 2006

In Re: C-28065798

(See attached 1ist)

Pennsylvania Carrier’s Coalition v. Verizon Pennsylvania, Inc.

NOTICE

This is to advise you that Administrative Law Judge Marlane
R. Chestnut has been assigned as the presiding officer 1in the

above-captioned proceeding. Judge Chestnut can be contacted at the /
following:

Administrative Law Judge Marlane R. Chestnut
1302 Philadelphia State Office Buwldxng

1400 West Spring Garden Street

Philadelphia, PA 19130

Telephone: 215.560.2105

Fax: - 215.560.3133

A pre-hearing conference may be scheduled at a later date and
the parties will be promptly notified by mail of the date and

| location for that proceeding.
T oy DOCUMENT
< Judge nu ; e et .
e Sgsgre; Ligghn | | FOLDER
Beth Plantz ' '
Docket Section
Ca}endar File
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