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On July 26, 2004, R & M Industries, Inc. (“Complainant” or “R&M™) filed a
Complaint with the Pennsylvania Public Uulty Commission (“PUC” or “Commission”) against
PPL Electric Utilinies Corporation (“PPL” or “Respondent™), alleging that the Respondent should
not assess a security deposit for continued service because of Complainant’s recent troubled
pay:tmnt Iistory. R&M requests that the security deposit be elimnated and that a reasonable
payment arrangement be impiemémed for its electric service. R&M also states that it cannot

afford to be represented by an attorney.

On August 19, 2004, Respondent filed its Answer and Prelimmnary Motions
admitting 1o the assessment of a security deposit upon the account of R&M on November 10,
2004 because of the Complainant’s delinquent payment history. PPL states that the security
dcpaéi‘t was applied in accordance with PUC regulations. PPL further states that R&M isa
registered Pennsylvania corporation; and therefore, must be represented i the within
proceedings by a licensed attorney 52 Pa. Code §§ 1.21~ 1.23. PPL requests that the
Complaint be dismissed for insufficiency in form—Ilack of representation by a licensed attorney
and insufficiency in substance—fuils to allege or establish any violation of any regulation, statute

or Urder of this Commusston.

Cump!avmnt did not file a response to the Motion to Dismiss. The 10- day

response permd has passed, and the matter is now ready for dumon



Commussian regulations provide for the filing of a prehminary mation to dismiss,
52 Pa. Code § 5.101. When considering a motion to dismiss, the Commission must view the

Complaint in a light most favorable to the Complainant. The Cumplaim should be dismissed

only when it appears that the Complainant would not be emitied to rehief under any |

- cireumstances. This is similar to Pennsylvania civil practice with respect to the filing of

~ preliminary objections. Equitable Small Transporation Interveners v, Equitable Gas Company,

1994 Pa PUC LEXIS 69, PUC Docket No. C-000935435 (July 18 1994).

In deciding whether to grant a motion to dismiss, the Commission must assume
that the tacts alleged in the complaint are true. Marinoft v_Bell Telephone of Pennsylvania, 75
Pa. PUC 489, 491 (1991).

Regarding the Complairant’s fatlure 1o employ a hicensed attorney for
representation or a pleading that is insufficient as to form, PUC regulations wou‘ldyreqmre that
the pleading be struck. 52 Pa. Code § 5.101(4)(2). However, R&M would be given ten (10)
days to cure the Complaint by filing an amended pleading. 52 Pa. Code § 5.101(f). Moreover,
the grounds to strike for msufficient 1n form are tepuous i\t best because of recent Commission
prcccdcnt comparing the filing of a Complaint to the filing of an applicatton where attorney

representation 1s not necessary. Samuel Y. Botts/ VIGORworks Fitness Center v. Verizon

Pennsylvania, Inc., Order entered November 16, 2004, at Docketr No. C-20043478; Agplicmion

of Pittsburgh formation and Research Company t/d/b/a Onyshko Investigative Service, Final

 QOrder entered November 2, 2004, at Docket No. A-00120710. Furthermore, the Commission’s
regulations permut an officer of a corporation to $1gn and execute pleadings, including '
complaints. 52 Pa. Code §§ 1.31, 135,

The grounds for dismissal for lack of a licensed attorney are inappropriate. The
prehuminary motion to dismiss cannot be granted based on Complainant’s lack of representation

by a licensed attorney.

The matter of whether there 1s a controversy at issue to which PPL has violated a

rule. statute or Order of the Commission 15 much more complex. The Comnussion does not have
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regulations regarding paynment arrangement for commercial service only residential service.
R&M is receiving electric service from PPL as a commercial customér; éousequem}y, the rules
and regulations of the Comunission regarding payment arrangement are not applicable to R&M,
Farthermore, since R&M is the Complainant in this matter, the R&M has the burden to prove
that PPL acted unreasonably or inadequately. If PPL has a tariff that provides it with discretion
to assess a seeurity deposit of a commercial customer once some discrete amount ot“dethuem

- payments have occurred and R&M’s puymém history fits that tariff, there is no further relief that
ean be granted to the Complainant once it is established that PPL 1s operating within 1ts current
and Comnussion approved tariff. Lastly, R&M must be represented by counsel 1f it wishes to

pursue its Complaint in an Initial Hearing - See Prehearing Order 4 6.

Complainant is within its 11 ghts to bring forward a controversy to examine
whether PPL i reasonably operating with its tariff and the rule and regulations of the
Commusston Complainant, however, has the burden of proving that the Cormpany is 1 violation
uf the Commission rules and regulations. If Complamaué does not have any evidence to prove
that the Compuny has indeed ‘vmiaied its tariff or a Comnussion rule or regulations, the

Complaint cannot be sustained.

~ Addmional facts need to be determined regarding the security deposit inquiry.
PPL’s preliminary motion implicates that based on the facts as presented; a determunation of no
violation of fav 15 mevitable. In deciding the preliminary motion to Dismiss, the Commission
looks 10 R&M to carry the burden of proof whether a violawon of PPL’s tariff; or Commission
rule, statute or order has occurred. More facts are needed 10 make a determination of whether a

violaton of PPL’s tariff or the PUC statute or regulations occurred.

Accordirgly, the prehminary motion to dismiss will be denied and the matter will
be set for hearing. Complamant will have an opportunity to pmvé that Respondent hdb violated
the statute, regulations or Order of the Commuission, and he is cautioned that the burden of
identitying and proving the violation will be his. Moreover, the Complainant must he

represented by a hicensed attorney at the hearing,



THEREFORE,

IT IS ORDERED:

S L. That the Motion to Dismiss filed by PPL Electric Utilities Corporation

- seeking dismissal of the Complaint filed by R & M Incdustrics, Inc. at Dacket No. C-20043428, is

demed

2 That this matter be set for hearing.

Dated. December 9, 2004

) T. Jones %/
Adnihistrative Law Judge
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