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And

Ofﬁcc of the Consumer Advocate
Party Intervenor

And

Office of the Small Business Advocate
Party Intervenor

Pike County Light & Power

PROTECTIVE ORDER

AND NOW, upon consideration of the request for a protective order and
the agreement of the affected parties, '

»

IT IS HEREBY ORDERED THAT:

1. This Protective Order is granted with respect to all information identified
at Ordening Paragraph No. 2, below, which are filed with the Commission, prodused in
discovery, or otherwise presented or provided duning the above-captioned proccedings.

All persons now, and hereafter, granted access to the matenals identified in Ordering
Paragraph No. 2 shall use and disclose such information oﬁiy’m accordance with this
Protective Order, |

2. The material that is subject to this Protective Order shall be the un-
redacted version of the document entitled *“Junuary 31, 2006 Presentation ToThe Sussex

Rural Electric Cooperative's Board of Directors” (the *“January 31 Document™).
p y
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3 To the extent that the party receiving the January 31 Documeht 1s subject
to the Pennsylvania Right-To-Know Act, that party shall consider and treat the
Confidential Information as wathin the exemptions from disclosure provided in the
Pennsylvania Right-To-Know Act, as set forth in 65 P.S. Section 66.1(2}, until such

materials are found to be non-confidential or non-proprietary.

4, The January 31 Document shall be made available to the Commission and
Ats staff for use in these proceedings and for all internal Commission analyses, studies or
investigations related to the same. For purposes of filing, to the extent that the January
31 Document is placed in the Commission’s report folders or testimony or other
document folders, such information shall be separately bound, conspicuously marked,
and accompanied by a copy of this Protective Order. Public inspection of the
Confidential Information shall be permitted only in accordance with this Protective
Order.

5. The January 31 Document shall be made available only as permitted by
this Protective Order and only for purposes of reviewing, preparing or presenting
evidence, cross-¢xamination or argument in these proceedings. The January 31
Document may be disclosed to (a) counsel for parties in this proceeding, (b) witnesses of
Pike County Light & Power Company who have filed written Rebuttal Testimony and
have signed a Confidentiality Agreement. Persons to whom the January 31 Document is
disclosed may use that document solely for preparing or presenting evidence, cross
examination and argument in this proceeding and in any appeal arising from this

proceeding and for no other purpose.

6. Any party who believes that another party has violated or intends to
disclose or use the January 31 Document in a manner prohibited by this Agreement may
move the Commission for an Order imposing appropriate sanctions on the party allegedly
i violation of this Agreement, and/or directing the adverse party to refrain from such

disclosure or use when appropriate.




7. Any public reference to the January 31 Document by counsel or persons
afforded access thereto shall only be to the title or exhibit reference in sufficient detail to
permit persons with access to the January 31 Document to fully understand the reference

“and not more.

8. The January 31 Document shall remain a part of the record, to the extent
admitted into the record, for all purposes of administrative or judicial review. The part of
the record in this proceeding containing the January 31 Document, including but not
limited to all exhibits, writings, testimony, cross-examination, argument, and responses to
discovery, and including reference thereto as mentioned in Ordering Paragraph No. 8, |
above, shall be sealed for all purposes, except as provided herein, including
administrative and judicial review, unless the January 31 Document is released from the
restrictions of this Protective Order, either through the agreement of the parties or

pursuant to an order of an ALJ or the Commission.

9. Within 30 days after a Commission decision is entered in the above-
~ captioned proceedings, or in the event of appeals, within thirty days after appeals are
finally decided, any party receiving the January 31 Document shall retumn to the

producing party all copies of the document.

Date: January 31, 2007 7 ‘: =/ “:J“f;%
| Embef'S. Jw&?x_@
Administrafive Law Judge
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L INTRODUCTION

Statement of the Case

The question before the Commission is whether Respondent Pike County Light &
Power Compuny (“PCL&P” or “Company”) has violated the Public Utility Code or any
regulation or Order of this Commission. The Complainants in this matter allege that the
Cotixpany’s rates are unjust and unreasonable and that the Company does not provide
safe, adequate and reliable service. Following rﬁcnths of litigation, inciuding éxtensive
discovery and days of hearings, the Complainants have failed to meet their burden of

- proof in this matier, and consequently, the Comiplaints must be dismissed.

As more fully set forth below, tﬁe relevant facts and the law in this matter
deﬁxonstmte that PCL&P’s ‘currem default service rates are just and reasonable as they
are Cfokmmissicn-approved rates. Also, the Company has provided safe and reliable
service, and has implemented measures that have improved and continue to improve
service for PCL&P cﬁstomc,rs‘ Finally, the forced sale of the Company, the relief
requested by the Complainants in this matter, is imp‘rdper and unwarranted under the
facts and the law. Therefore, the Complaints should be dismissed and the relief requested

should be rejected.



.  FACTUAL AND PROCEDURAL BACKGROUND
A.  The 2005 Auction and PCL&P’s Current Default Service Rates
For i’m% years 1993 to 2005, the customers of the Company enjoved relatively low
electric rates that had been established by the Pennsylvania Public Utﬂi{y Commission
("Commussion”) prior to the enactment of res‘truétunng legisiation in the Commonwealth
ﬁnd in subscquent Orders. In 1993, under a structure that combined generation,
| transmission and distribution into a single rate bundle, PCL&P customers paid less than
six cents (6¢ or 30.06) per kWh for the generation portion of their bill. The rates that
customers paid prior to restructuring were set by the Commission under 1 traditional rate
base/rate of return form of regulation. In essence, the Company demonstrated how much
it cost to provide service to customers and the Commission established rates that would
permit the Company to recover those costs plus a return on that investment.
The traditional rate-setting process was changéd dramatically in 1997 with the
enactment of the Electricity Generation Customer Choice and Competition Act

{(*Competition Act™).” Under the Competition Act, the three components of electric

service {i.e., gencration, transmission, and distribution) were “unbundled” and generation

became a commodity to be procured in an open competitive market. The idea was to
deregulate generation and to take advantage of a competitive market to acquire
generation at a lower price and reduce overall bills for customers.

The General Assembly recognized that restructuring created certain risks for the
utilities and customers, and sought (o a:ncliafate any negative inpacts from restructuring

by incorporating a number of protections into the legislation. The most relevant of those

' Act 1996, Dec. 3, P.L. 802, No. 138 codified at 66 Pa. C.S. § 2801, et seq. The Competition Act is
sometiraes referred 10 as Chapter 28 of the Public Utility Code or simply, Chapter 28,

o




protéctians, for purposes of this case, is the rate caps provision in the Competition Act.
The rate caps pr‘o‘vided that for period of time as long as nine years from the effective
date of the Competition Act, the rates charged by the electric utility would not exceed thc
rates approved by the Commission for service as ofJanuary 1, 1997, See, generally, 66
Pa. C.S. § 2804. In the case of PCL&P, this meant that the Company could not charge its
customers a rate that would exceed the rates approved by the Compmission in 1993, the
year the Commission last established rates for the Company and its customérs‘
Pennsylvania Public Utility Commission, et al. v. Pike County Light & Power 'Conxﬁatzy,
Docket Nos. R-00922518, R-00922518C0001, R-00922518C0002 (Order adopted and
entered June 10, 1993).

Under the Competition Act, upon the expiration of the rate caps, PCL&P
continued to have the ‘obﬁgation‘ to serve its customers. This is sometimes referred 10 as
the “Provider 6f Last Resort™ (“POLR") obligation. In the case of those customers who
decided to continue to receive generation service from the Company instead of using an
ziitéma,’tiyve generatién suppler, PCL&P hdd the obligation to acquire energy “at
prevailing market prices” to serve those customers, 66 Pa. C.S. § 2807(e)(3).

On February 10, 1998, the Company filed its Petition for Approval to lfnplement
Retail Access for All Customers Effective May 1, 1999. This Petition sought

“authorization to implement retail access for its customers in accordance with the
Reswumurihg Act and the Company’s Restructuﬁng Plan. The Commission approved a
sett]émem of the case among the Company, the Office of Consumer Advocate ("CCA';);

the Office of Small Business Advocate (“OSBA”) and the Office of Trial Staff (*OTS™).2

2 Appﬁmaan of P:Ae County Light & Power Company for Approval of Restmwurmg Pian, Docket No. R~
00974150 (Order en’ered July 23, 1998) {“Pike Restructuring Settlement™).




By its terms, the approved Settlement provided for, among cthcr things, (1) the
implrcmcmaﬁ,on of retail choice by May 1, 1999, (2) customer education on retail access,
(3) stranded cost calculation and recovery, and (4} establishment of rate caps uh‘til
December 31, 2005, The PCL&P Restructuring Settlement initially established an

average générmion rate of 3.40¢ per kWh for default service customers. In June 2000,

the averape generation rate was revised pursuant to the Restructuring Settlement, to 4.84¢

per kWh. These rates are for generation only and they do not ixmclude other elements of
the total charge, such as the Gross Receipt Tax (“GRT"), the competitive trmsition
charge (*CTC”y or charges for transmission and distribution (*“T&D™"). The generation
rate 1s the portion of the bill thér increased dramatically in 2006.

On February 15, 2001, the Company filed a petition to modify its rate cap to
allow for an "increase in the generation rate to 6.99¢ per kWh (an increase of 44%).
Ultimately, the case setiled and the Company agreed to a number of terms, including, (1)
arcend to CTC collections, (2) a freeze of distribution rates until December 31, 2004, (3)
an increase in the generation rate to 5.65¢ per kWh from July 1, 2002 to December 31,
2004, (4) an increase to generation rates for the period of January 1, 2005 to December
31, 2005 sufficient to allow the Company to recover its generation costs, but with a cap
of 5.93¢ per kWHh, (5) a commitment to study the costs and benefits of an interconnection
‘with and membership in PJM, and (6) a commitment to file a new generation rate plan by
June 1, 2005 to establish default service rates effective January 1, 2006. The

Commission approved this latest settlement by an Order entered August 9, 2002.°

5,

> Petition nf Pike County Light & Power Company for Exception to Rate Cap Limitations Pursuant to 66
Pu C5 § 2804(4)(i1))(d), Docket No. P-00011872 (Order entered August 9, 2002). (“August 2002
Qrder™}.




In aﬁticipalion of the expiration of rate caps as of January 1, 2006, PCL&P begrm
to prepare & plan to acquire generation for all its customefs because there were no
alternative generatinn’ suppliers willing to serve the Company’s more than 4,200
customers. The Company’s planning resulted in a program to establish POLR rates” for
customers in accordance with the Compet"ition Act and the Commission’s Orders.

Pursuant to the terms Qf the August 2002‘Order, on May 31, 2005, PCL&P filed
with the Commission for approval, a plan composed of proposed tariff changes and |
agreements, as well as the procedures necessary to implement PCL&P’s Default Service
Implementation I’iaﬁ (“Plan™), to become cffectivé January 1, 2006.° The Plan submitteci
by the Company provided for the acquisition of power through financial swaps for
PCL&P's enetgy and capacity requirements to serve its customers for a three-year period.
Under the Plan, the price to be paid for power would be based on a number of factors,
including the Day Ahead Market Zone G (Hudson Valley) hourly prices in the New York
System Operator ("NYISO") control area. The Company proposed a schedule ahd
procedures to conduct and complete an auctdon V‘t‘or the financial swaps by September 13,
2005. Following the auction, the Company would make recommendations 1o the
Cormmission as to the best bid and the Commission would issue an ‘Or‘der apkprtwingkor
rejecting the results of the auction.  Also, as part of the Plan, PCL&P pro;;ésed to file
with the Commission, on or before December 15, 2005, default service rates to be
effective January 1, 2006 through December 31, 2006.

A number of parties, including the OCA, the OSBA and the OTS intervened in

the proceeding and offered comments with regard to the Company’s Plan. Based on the

* POLR rates ate also sometimes referred to as Default Service rates.
5 See, Pa P UC v. Pike County Light & Power Company, Docket No. P-00052168 {Ocder entered August
25, 2005). :



parties’ comments and suggestions, the Commission made a number of modifications to
the Company’s proposed plan, zind ordered that the auction go forward.

By Order entered September 23, 2005, the Commission approved, with certain
modifications, the May 31, 2005 petition of PCL&P for approval of its plan for an
auction to establish POLR rates pursuant to Section 2807(e)(3) of the Public Utility Code,
66 Pa. C.S. § 2807(¢)(3). |

On :Cjcmber 27, 2005, PCL&P filed the results of its auction process with the
Commission, i’vhiﬁh included the impact on retail rates for customers receiving POLR
‘service. PCL&P also provided the results of the auction to OCA, OSBA, and OTS, none
of which raised any obj ectidns to the results. The reéu:lts of the auction were appré&ed by
Cammiésion Secretarial Letter dated October 28, 2005.

By Order entered December 21, 2005, this Commission permitted PCL&P’s new
tariffs, based on the auction results, 10 go into effect on January 1, 2006. The new 'zariffs
resulting frém the auction implemented a more than 70% increase in PCL&P*S previous
retail rates on a total-bill basis and further implemented a 129% increase i generation
rates for PCL&P’s customers. The substantial increases that resulted from (he
(_,ft)mmissionaappmvcd auction process created great concern on the part of customers,
and they began 1o file Formal Complaints with the Commission alleging that the
Company’s rates were unreasonable. | |

As aresult of this significant increase in POLR rates, by Order entered February

14, 2006, the Commission initiated a fact finding investigation into the competitive

® Sev, Pennsylvania Public Utility Commission v. Pike County Light & Power Company, Docket No. P-
00052168




- electric market in PCL&P’S service territory.” The Order listed 14 issues for comment by
interested Partics, and the Commission’s Law Bureau was direéted to conduct a 60-day
investigation into the matter and thereafter prepare and submit to the Comrhission a
report on its findings on the questions. As part of the Jnvestigatioh, the Commission

~ conducted a public input hearing at which a large number of PCL&P customers attended
and voiced thewr concerns regarding the increase in electric rates.

On March ]‘0 2006, Dirécr Energy Services, LLC (“‘Dircct Energy”) filed a
Petition for Emergency Order Approving a E{etall Aggregation Bzddmg Prog,ram for
Customers of Pike County Light and Power Company, pursuant to 66 Pa.C.S. gb 5(}1
1301 and 2802(9), and 52 Pa, Code §§ 3.1-3.5, 5.41 and 5.572 (“Direct Energy Petition”).
The Direct Energy Petition proposed an Opl‘but aggregation program that promised to
provide some level of savings for PCL&P custormers for the generation portion of their
balls.

By Secretarial letter dated March 13, 2006, the Commission notified all interested
Parties that they should submit their answers 1o Direct Energy’s Petition by close o‘f‘
busingfss on March 17, 2006. A number of parties, including ConEd Energy, ConEd
Solutions, Dominic;n Retail, Mxenergy, the OCA, the OSBA, and PCL&P submitted
answers (o the Direct Energy Petition.

On April 6, 2006, the Commission issued a Tentative Order, which, wmter alia,
referred the matter to the Office of Administrative Law & ge for an expedited hearing
and the certification of the record directly to the Commrssmn. A hearing was held on

April 11, 2006, in Harrisburg, before ALJ Weismandel.

? Initiation of a Fael Finding investigation of the Competitive Market Conditions Re. Per County L!gix! &
“ Power Company, Docket No, P-00052168 (Order entered February 14, 2006).




On June 20, 2006, the Commission approved Direct Enérgy’s Peritibn and an opt-
out aggregation program was established for PCL&P customefs, The vast majorit.yfaf :
PCL&P customers are now generation customers of Direct Energy.

B. Formal Complaints

Beginning in February of 2006, more than fifty customers of PCL&P filed Formal
Complaints with the Ccmtﬁission. Every complaint ﬁlé:d raised the issue of tvhe:k
Com;ﬁany’s rates and asked that the Commission take action to alleviate the impact of the
increased default service rates. A number of the complaints alleged service §roblems‘ and
expressed concerns regarding outages, interruptions and the absence of a PCL&P office
in the Pike County service territory. A few of the complainants askeé‘the‘ Commission to
érder the takeover of the Company by another utility or an electric cooperative.

On March 3, 2006, the County of Pike file a Formal Complaint, which was

| zunended onJuly 12, 2006. County of Pike v. Pike County Lz‘ghf & Power Company,
Docket No. C-20065942. The County; Complaint is typical of the tomplaints filed in this

“matter and is representative of the type of ally‘eg.ations‘ made apainst the Company by other
customer complainants. The Coumy’scom’plaim is also uﬁique in that it incorporates the
,ﬁndihgs of the Law Bureau Report and, for the first time, puts forward the Big Run case
(see, mfra.)® as Commission precedent for ordering the forced sale of the Company.

PCL&P filed Answers to all the Compléints denying the allegations. In the
course of this procecding most of the complaints filed have been withdrawn or dismissed.

Only a fraction of the Formal Complaints initially filed remain active.

R pa PUCY Big Run Telephone, Docket No. C-822983 (Order entered October 15, 1982).
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C.  The Law Bureau Report
In response to the many complaints filed in this case, the Commission issued an
Order on February 14, 2006 at Docket No. P-00052168 and directed the Commission’s
Law Bureau to conduct a 60-day investigation on the competitive and markét conditions
in PCL&P ienitory, The Order listed 14 issues for comment by interested parties, and
fﬁllawing review of these comments, the Law Bureau submitted a report Lhai was made
public on June 1, 2006. The report included eight recommendations for action intended
to address concerns regarding high default service rates for PCL&P customers,
While the Commission has not yet acted on the Law Burcau Report's
recotnmendations, the Company has moved forward with proposals that would
- implement some of the Report’s recommendations. These steps include: (1) a default
service plan that contemplates load integration with PCL&P’s corporate parent Orange
and Rockland Utilities, Inc. (“Orange and Rockland™), (2) an interconnection study
regarding kPJM, (3) a proposal to implement the PowerSwitch discount for PCL&P
-customers, and (4) a default service plan filed nearly one year prior to the effective date
'of“ new rates to atlow for a longer review period for the Commission. These and other
measures are discussed in more detail below.
D. Hearings
As part of the hearing process in this proceeding, public input hearings were held
~on October 4, 2006 in Matamoras, Pennsylvania consisting of 2 moming and an evening
session. A total of 37 witnesses testified before Ad’ministrative Law Judge Ember
Jandebeur. The witnesses are PCL&P distribution customers and the vast majority take

generation service from Direct Energy. A majority of the witnesses are small business
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owners who described the impact of the current rates on those businesses. The remaining
witnesses, testifying as residential customers, expressed dismay at the level of the current
rates and its impact on their households. All of the witnesses testified in general that the

L3N Y

current tates are “outrageous,” “exorbitant” and, in some instances, “unaffordable.”’

Approximately 15 of the witnesses described varioi:s service issues encountered
in PCL&P territory, ranging from power interruptions to power outages. None of the
witnesses had documented the number, frequency or dates of such occurrences. None of
the witnesses had ever filed a formal complaint with the Commission regarding service
issues,

On November 6, 2006, the first roimd of evidentiary hearings in this matter took
place in Sérantdrx, Pennsylvania. At this hearing, neariy all of the remaining
complainants presented testimony and evidence in support of their Format Complaints.
Joseph Fretta, John Dalton and Peter Kenny presented testimony on their own behalf,
Commission Harry Forbes testified on behalf of the County of Pike and Mr. William
Hessling testified on behalf of the Delaware Valley School District. Most of the
testimony from these witnesses focused on service issues and their impact on the
corﬁplainants. Mr Forbes testified extensively on the issue of high rates and expressed
his support for the acquisition of PCL&P by the Sussex Rural Electric Cooperative
{""Sussex”).

Technical evidentiary hearings were held in Scranton on January 16, 17 and 19,
2007. Wftnesses for the OCA, and PCL&P presented technical expert testimony
conceming the -fates and reliability of PCL&P in addition to a proposed ikrite‘récnnection

with the PCL&P system by Sussex. Pike County Commissioner Forbes testified further

% See, Tr. 1074 PM at 30, In, 3; Tr. 104 AM at 8; Tr. 1074 PM at 20, In. 15.
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in rebuttal to the pre-filed :teslir'nony of PCL&P. In addition, Mr. Richard Snyder
testified on behalf of various businesé interests (i.¢., Samall Properties, Community
Building Projects, Fauchere Hospitality and Three Lane Utilities) in which he 1s a sole or
partial owner. Mr. Snyder discussed the impact of the recent PCL&P rate increase on his
~business in addition to alleged service and reliability issues.
The QCA presented two technical witnesses (i.e., Mr. Matthew Kahal and Mr.
Peter J. Lanzalotta), Robert Kolling, CEQ of Sussex and Ms. Nancy Brockway. Mr.
Kahal discussed his evaluation of alternative arrangements that would provide for rate
relief to PCL&P's customers on a long term basis. Mr. Lanzalotta discussed his views on
the available options for PCL&P to be interconnected 1o the PIM system and on the
service rcliability of the Company. Mr. Kolling discussed Sussex’s jntérest in acquiring
‘P‘CL&P, constructing an interconnection to the PCL&P system and addressing the current
rates of the Company. Ms. Brockway discusscd the impact of the rate increase on the
- Company’s customers and options for the resolution of those customer concerns.
PCL&P presented three witnesses (i.e., Mr. James O'Brien, Mr. Joseph Holtman

“and Mr. Angelo Regan). Mr. O'Brien addressed in his tcstirriony the formal complaints
that PCL&P has received since 2001 in addition to discussing the services be‘ing provided
by Direct Energy. Mr, Holtman discussed PCL&P’S, proposed default service plan and
responded to the tcstimony of OCA witnesses Brockway and Kahal and OSBA witness
Knecht. Mr. Regan addresses the suggested interconnection of PCL&P to PPL Electric -
Utiiizies, Inc. ("PPL"}, Metropolitan Edison Company ("Met Ed"} and for Sussex. In

addition Mr. Regan addresses PCL&P's electric service reliability,
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By stipulation of the pan‘ics, the OSBA presented the testimony of Robert D.
.Khechx, who addressed the current rates of PCL&P customers and the steps that can
‘reasonably be taken to i'vmpr‘ove the competitive environment in PCL&P's territory.

Direct Energy presented, through stipulation of the parties, the testimony of Frank

Lacey.




1.

THE APPLICABLE LAWS AND REGULATIONS

A, The Re structurmg Act ~ Chapter 28 of the Public Utility Code

Pursuant to the Competmon Act, 66 Pa C. S 2801 et seq., PCL&P’s commoduy
rates were “unbundled” from delivery rates. The purpose of the statute was to move the
Commonwealth’s electric utility industry away from a traditional system of economic
regulation and toward a market-based approach to establishing electric utility rates, The
General Assembly found and declared, among other things, that:

Compettive market forces are more effective than economic regulation in
controlling the cost of generating electricity....

This Commonwealth must begin the transition from regulation to greater
campetxtlon in the electricity generation market to benefit all classes of
customers.

The purpose of [Chapter 28 of the Public Utility Code] is to modify
existing legislation and regulations and to establish standards and
procedures in order Yo create direct access by retail customers to the
competitive market for the gencration of electricity...

The generatmn of electricity will no longer be rcgulated as a public utility
function...

66 Pa. C.S. §§ 2802 (5), (7) and (12).

Pennsylvama appellate courts have f‘o‘und that the purpose of the Competitién Act
isto ’rélinquish the local élcctric utilities’ mcmopoiy control over the generation of
electricity and to invite competition in an effort to lower electric generation rates for the
citizens of the Commonwealth. Indian(zpali.§ Power & Light Co. v. Pa. P.U.C., 711 A2d
1071 (Pa. Cmwilth. Ct. 1998), allocatur denied, 727 A2d 1124 (Pé; 1999), cert. denied,

L 19 S. Ct. ‘l, 143, The Competition Act was intended to make eléctric generation

aceessible to utility customers with the belief that this would result in lower prices for
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customers. To date, these lofty goals of the Competition Act have not been achieved in
Pennsylvania.

The Competition Act provided somé protections for electric utility customers in
the form of rate caps. 66 Pa. C.S. § 2804(4). Under the Competition Act, the rates that
PCL&P customers pay for their electric service were “capped” from May 1. 1999 through
December 31, 2005, The purpose of the rate caps was to insulate customers from rate
volatility whi}c competitive markets developed. Upon the expiration of rate caps and,
pursuant to the terms of the Competition Act, PCL&P was obligated to procure power for
its customers on the open market where commodity rates are set by the prevailing market
price for electric generation. Section 2807(e)(2) of the Public Utility Code provides as
follows:

If a customer contracts for electric energy and it is not delivered orif a

customer does not choose an alternative electric generation supplier, the

electric distribution company or commission-approved alternative supplier

shall acquire electric energy at prevailing market prices to serve that

customer and shall recover fully all reasonable costs.

66 Pa. C.S. § 2807(e)(2).

As a result of the mechanism established by the Competition Act and market
conditions at the time of PCL&P’s procurement of power for its customers, generation
rates increased substantially for the Company’s customers beginning on January i, 2006.
At the time that PCL&P conducted the auctiqn that would establish the generation rates
to be paid by its default service customers, the country had recently experienced the
ceonomic shock of Hurricane Katrina and natural gas prices experienced unprecedented
vnfatii’iiy and record price increases. Due to the market conditions existing at the time of

the transition from capped commodity rates to market rates, PCL&P customers
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experienced significant increases in their bills. These increases in customers’ electric ‘ ‘
bills are the result of high prevailing market prices for generatioﬁ, not from any increases
in PCL&P’s delivery rates.

The current commodity rates for PCL&P’s customers wer‘é established in two
separate proceed’ings before the Commission ~ the Default Service rates were approved
by the Commission at Docket No. P-OOOSQIGS, while the Rciai} Aggregation rates were

approved by the Commission at Docket No, P-(0062205. The Compény has, at all times,
acted in accordance with the provisions of Chapter 28 and has adhered to the
Commission’s orders in the proceedings cited above, PCL&P has not marked up the
Default Service commodity rates charged to its customers. |

B.  Section 701 — Formal Complaints

Undér’ the Public Utility Code, “[t]he Commission or any person, corporation, or
- municipal corporation having an interest in the subject matter, or any public utility
concerned, may complain in writing, setting forth any act or thing done or omitted to be
done by any public wiility in violation, or clai medk violation, of any law which the
Commission has j ufisdiction to administer, or of any regulation or order of the
- Commission.” 66 Pa. C.S. § 701.

The Formal Complainants 1n this matter have failed to show that PCL&P has
éoxxe or failed 1o do anything in violation, or claimed violation, of any law that the
Commission has jurisdiction tb administer, or of any regulation or order of the

ommission. VAs is discussed in more‘detail below, PCL&P nas implemented rates aﬁd

tariffs and performed all of its service obligations in a manner consistent with the Public
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Utility Code and the Commission's regulations and orders. Consequently, the
Commission must reject and deny the Complaints in this matter.

Further, under Section 701 of the Public Utility Code, a complainant challenging

‘ utility rates established by the Commission bears the burden of proving that the rates are

no ‘Io:iger reasonable. Duquesne Light Co. v, Pa. PUC, 715 A.2d 540 (Pa. Cmwilth, Ct.

1998). A customer challenging Commission-approved rates must prove that the rates are

unreasonable by demonstrating recent significant changes in circumstances since the

Commission set the rates being challenged. /d, Absence of sucha showing, establishes
prbna JSacie evidence of the facts found in the prior Commission rate order. Id. In this
case, the Complainants aré challenging rates approved by the Commission, but they have |
failcd to show significant recent changes in circumstances since the Commission Order at
Docket No. P-00052168. As more fully set forth below, the Complainants have failed to
meet their burden of proof.
- €. Section 332(a) ~ Burden of Proof
Section 332 of the Public Utility Code places the burden of proof on the
Complainants in this matter. This provision states as follows:
§ 332. Procedures in general
- (a) BURDEN OF PROOF -- Except as may be otherwise provided in
section 315 (relating to burden of proof) or other provisions of this part or
other relevant statute, the proponent of a rule or order has the burden of
proof. ‘
66 Pa S, § 3,3»2" '

Inasmuch as Complainants are the proponents of an order finding that the

Company’s serviee is not adequate, efficient, safe or reasonable, the Complainants have

‘the burden of proof.
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T"he réievant case law amply supports the fact that the Pub}.ic Utility Code assigns
the burden of proof to the Complainants in this case.

In Charles A. Patterson v. The Bell Telephone Company of Pennsylvania, Docket
No. F-8966524, 1990 Pa. PUC LEXIS 19; 72 Pa. PUC 196 (?ébmary 8, 1990), the
Commuission stated:

Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), gencrally
provides that the party seeking affirmative relief from the Commission has
the burden of proof. In this proceeding, the Complainant filed a formal
Complaint alleging Bell acted unreasonably in handling his financial
inability 1o pay the accrued amount of his overdue bills. The Complainant
is seeking our assistance in arranging a reasonable payment schedule with
Bell, while resuming toll service. Accordingly, the Complainant, Charles
A. Patterson, 15 the party with the burden of proof.

1990 Pa. PUC LEXIS 19, 7 (Pa. PUC 1990).
The Commission recently reaffirmed the fact that the proponent of a rule has the -
burden of proof:

As the proponent of a rule or order, the Complainant in this proceeding
bears the burden of proof pursuant to Section 332(a) of the Public Utility
Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a
rule or order from the Commission has the burden of proof in that
proceeding. It is axiomatic that "[a] litigant's burden of proof before
administrative tribunals as well as before most civil proceedings 18
satisfied by establishing a preponderance of evidence which is substantial
and legally credible." Saumuel J. Lansberry, Inc. v. Pennsylvania Public

- Unlity Commiission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

John Gera v PPL. Electric Utilities Corporation, Docket No. C-20054657, 2006 Pa. PUC
LEXIS 32 (April 6, 2006).
In addition, the Commission has found that,
Since it is the Complainant who is seeking affirmative relief from the
Commission, it is he, Mr. Rounds, who bears the burden of proofin this
matter. And, since the Commission does not have the jurisdiction to

award the monetary damages sought by Mr. Rounds in his complaint, (see
Miller v, West Penn Power Company, Docket No. C-00981947 (entered
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October 20, 1999), the Complainant's burden is to show that Verizon
violated its duty under the Public Unlity Code to provide him with
adequate and reasonable service. 66 Pa. C.S.A. §§ 101 et seq, § 1501.

Elmc?r G. Rounds, Jr. v. Verizon Pennsylvania Inc., Docket No. C“20042970= 2005 Pa.
PUC LEXIS 33, 12-13 (July 26, 2005). | |

In Mury M. Sobota v Equitable Gas Company, J udgé Ponerﬁeld reached the
same conclusion, i.e., that the complainant had thé burden of proof:

A jurisdictional public utility, such as Equitable Gas Company, has a duty
to "furnish and maintain adequate, efficient, safe, and reasonable
service...." 66 Pa.C.S. § 1501, This statutorv duty includes, among other
things, the duty to implement and to practice proper billing and collection
procedures and to provide timely and appropriate service 1o its customers,
A person who or that brings a complaint against a jurisdictional public
utility, pursuant to section 701 of the Public Utility Code, 66 Pa, C.S. §
101, et seq., incurs the burden of proving by a preponderance of the
cvidence adduced at hearing (consistent with the allegations) that the
utility has failed to discharge its statutory service duty. 66 Pa.C.S. §
332(a). In general, in order to prevail on a4 complaint, an interested person,
such as the Complainant, must demonstrate, according to statutory law and
dectsional law critena or recognized equitable principles, that the
respondent utility has violated a "law which the commission has
Jjunsdiction to administer" or violated a "regulation or order of the
commission." 66 Pa. C.S. § 701.

1999 Pa. PUC LEXIS 66, 12-13. The July 14, 1999 decision of Judge Porterfield was
adopted in relevant part by the Commission at Mary M. Sobota v. Equitable Gus
C umpany, Docket No. C-00981661, 1999 Pa. PUC LEXIS 67 (Ocmﬁcr 18, 1999).

The above statutes and decisions demonstrate that the Complainants have the
burden of proof in this case. Having the burden of proof, the Complainants must show, |
bya prepondemnw of subétantial credible evidencs, that the relief sought is appropriate.
In Patterson, the Commission explained the standards that the Cam}ﬂainants must fneex::

The Pennsylvania Supreme Court has held that the term "burden of proof”

means a duty to establish a fact by a preponderance of the evidence. Se-
Ling Hosiery v Margilies, 364 Pa. 45, 70 A.2d 858 (1950}. The term
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"preponderance of the evidence" means that one party has presented
evidence which is more convineing, by even the smallest amount, than the
evidence presented by the other party. The Commission has held that a
Complaint, to establish a sufficient case against a utility and satisfy the
burden of proof, must show that the utility is responsible or accountable
for the problem described in the Complaint, Feinstein v. Philadelphia
Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

As required by these decisions, the record in this proceeding must be
reviewed to determine whether the Complainant satisfied his burden of
proof. If the review indicates that the burden has been satisfied, it must
then be determined whether Bell has submitted evidence of ¢o-equal value
or weight to refute the Complainant's evidence. If this has occurred, the
burden of proof cannot be deemed to have been satisfied, unless additional
evidence has been presented by the party having the burden of proof.
Morissev v. Pa. Dept. of Highways, 424 Pa. §7, 225 A.2d 895 {1967), and
- Burleson v Pa P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A 24 1373
- (1982) aff'd., 501 Pa. 443, 461 A.2d 1234,

1990 Pa. PUC LEXIS 19, 7-8 (Pa. PUC 1990).

Judge Porterfield amplified on the steps that complainants must satisfy:

Section 332(a) of the Code is routinely construed and appiiea by the

Commission tv require a party seeking affirmative relief from the

Commuission, as the Complainant is in the instant proceeding, to bear the

burden of producing and coming forward with the evidence and to bear the

ultimate burden of persuading the Commission by a preponderance of
substantial evidence that the relief sought 1s proper and justitied under the

circumstances. Se-Ling Hosiervv Margulies, 364 Pa. 45, 70 A.2d 854

(1954). , :

1999 Pa. PUC LEXIS 66, 12-14.

Therefore, the Complainants must demonstrate, by a preponderance of substantial
evidence, adduced at a hearing, that the Company is failing to meet its statutory rate and
service obligations, Nothing less will suffice,

In the instant case, the Complainants have failed to sustain their Complaints

because they have not met their burden of proof. On the issue of the reasonableness of

rates, the Complainants have offered evidence that their rates have increased
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signiﬁcémly, but they have failed to show, by a preponderance of substantial evidence,
that the Company’s Commission-approved default service rates are illegal, unjust or
unreasonable. Qn the iséue of service, Complainams have presented evidence of outages
and interruptions, but they have failed to show that the Cémpany has violated the Public
‘Utiliﬁy Code or the Commission regulations or rules on service. Under the statute, the
Complainants claims must be rejected.

D. Section 501 ~ Enforcement and Remedies

Section 501 of the Public Utility Code is the basis for the Commission’s power o
enforce the Commonwealth’s utility rcgulatofy scheme. Section 501 provides the
following, in relevant part: |

...the commission shall have full power and authority, and it shall be its

duty to enforce, execute and carry out, by its regulations, orders, or ‘

otherwise, all and singular of [the Public Utility Code], and the full intent

thereof .,

The Commission shall have general administrative power and authority to

supervise and regulate all public utilities doing business within this

Commonwealth.

66 Pu. C.S. § 501.

The regulatory powers granted to the Commission by the General Assembly are
broad, but limited. The Commission has the authority to regulate all aspects of public
utilities. Hc;wcver, the area of administrative activity is not houndl&ss; Commission
poWer is statutory, and the legislative grant of the power to act in any particular case must
be clear. Felix v. Pu. P.U.C., 146 A.2d 347 (Pa. Super. Ct. 1959). The Commission has
only those powers expressly provided in 1’he Pubtlic Utility Code. Nutional Fuel Gas
Distribution Corp. v. Pa. P.U.C., 464 A.2d 546 (Pa. Cmwilth. Ct. 1983). Also, as an

administrative body, the Commission is bound by due process provisions of
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constitutional law and by the principles of coﬁxmcn faimess. Town Development, Inc. v.
P PUC.411 A2d 1317 (Pa. Cmwlth. Cr. 1980).

The limitation of the powers of the Commission established in the cases listed
above, and many others, is important in this case because of the extm"o,rdinmy relief that
the Complainants are requesting. The County of Pike has specifically requested that the
Commission order the forced sale of PCL&P (see, County Amended Complaint}, but this
is a renmedy that is outside of the jurisdiction of the Commission. The power to order the
involuntary divestiture of an clectric public utility is not expressly granted to the
Commission by the Public Utility Cdde. As set forth more fully below, the relief

requested by the Complainants is outside of the Commission’s power to grant,




iv.

SUMMARY OF ARGUMENTS
The Complaints in this case should be dismissed because the Complainants have

failed to meet their burden of proving that PCL&P has violated the Public Utility Code,

or any Comumission rule, regulation or order. The current default service rates that the

Complainants allege are unjust and unreasonable are Commission-approved rates and

there has been no showing that the Commission erred in approving those rates or that

there has been some change in circumstance since the Commission’s approval to justify
setting different rates. Further, the rates comply with the Competition Act, which
mandates markcbbaséd rates. The Company acquired energy for its cdstomers at
prevailing market rates as mandated by the Competition Act. The QOCA has
acknowledged that any retro;spectiye adjustment of the Company’s rates is strictly barred
by the Commission’s prohibition of retroactive ratemaking.

If the Complainants want the Commission to establish lower default service fates
prospectively, the CommissiO‘n has before it a Petition from PCL&P to establish those
rates in another proceeding. The Company has filed a proposal to acquire power for ‘its
customers at prevailing market prices as mandated by the Competition Act. (Docket No.
P-00072245). C?on1p!ainanis and their advocates have the option to participate in that
proceeding and offer their prescription for establishing future default service rates (i.e.,

effective January 1, 2008). To the extent that the Commission s reviewing PCL&P

“default service petition in another docket, any allegations with regard to future default

service rates should be addressed in that proceeding and should not be decided in the

instant matter.



The service allegétions should be dismissed as well because the Company has
complied with its service obligations and service has imprdved in the PCL&P service
territory. [t is plain {rom the relatively tow number of service conlp!aints pﬁcr to 2006
that the service complaints in this matter are driven by the customers’ dissatisfaction with
their generation rates. Although customers have experiences outages and interruptions in
the past, the degree of reliability issues has not risen remotely near the level of
unreasonable service. Reliability in PCL&P’s territory has been affected by the nature of
the ‘area being served and by a number of factors outside of the Company’s control. To

| the extent that the Company can control the performance of the‘systcm, it has tak’en’, and
‘continues o implenient, a number of steps td ensure that service and reliability improve.
The Company’s efforts have led to marked improvements which have been |
acknowledged by the at least one of the Complainants.

It follows that, if rates and service issues do not rise to the level of
unreasonableness, the relief requested by the Complainants should not be granted. Eizen
assumning, arguendo, that the Complainants have proven their rate and service allegations
by a preponderance ’of the evidence, thc" relief requested is so extraordinary and extreme
that is should not be granted by the Commission. The forced sale that the Complainants
seek is not a relief that the Commission is authorized to grant under the Public Utility
Code. A forced sale, as proposed by the Complainants, would constitute ’a violation of
PCL&P’s due process rights and would lead to eminert domain procéed’ings that would
be costly and timc~cousurﬁing for all involved. Lastly. there is no suitable buyer for

PCL&P because the potential purchaser that the Complainants have brought forward,
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Sussex, has failed to undertake the most basic due diligence and preparatory steps 1o

become the new service provider for PCL&P's customers.
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V. ARGUMENT ON RATE ISSUES
A.  The Restructuring Act Mandates Market-Based Rates
Section 2807(e)(3) of the Public Utility Cede provides that, following the
expiration of rate caps, PCL&P has the obligation to procure energy for its default service
customers at prevailing market prices. 66 ‘P‘a; C.S. §2807(e)(3). The statute was
designed to provide retail customers with the opportunity to achieve savings by
purchasing electric generation services in the open market either through an electric
generation supplier or the local electric distribution company ("EDC™). Where customers
cither chose not to buy power from an electric generation supplier (*EGS”) or lacked the
| choice of buying power from an EGS (as was the case in PCL&P territory in 2005), the
&DC has the statutory obligation to go into the market to procure energy for its default
- service customers. PCL&P did exactly what the Competition Act mandated by
formulating a plan to procure energy at prevailing market prices and filin g the plan with
the C‘ommissimn, The Commission recognized the Company’s obligation under the
Competition Act and approved a modified plan (o acquire the energy required 1o meet the
~ default service supply needs and demands of PCL&P’s customers.
Unfortunately for PCL&P’s customers, in retrospect, the timing of the Company’s
| energy procurement could h,ot possibly have been more inopportune. A number of |
factors that were outside of the Company’s control conspi%ed’ to produce a situation thét
resui'ted in the acquisition of the r"eqizircd pox&er at unuénally high market prices. In the
summer of 2005, as the Cornmission was in the process of reviewing and approving the
Company’s plan to ‘pfocurc default service power for its customers, Hurricanes Katrina

and Rita visited devastation of biblical proportions on the Gulf Coast. Because the Gulf




Coast is a source area for much of the natural gas that is used to produce electricity in the
Northeast, prices for the natural gas needed for generation increased dramatically with an
equally dramatic increase in generation prices. At the time of the auction that was to set
the price for PCL&P’s default service customers, prices for generation were set at record
levels. These circumstances created high prices for anyone buying power at that time,
not only PCL&P.'®

Other factors contributed to the extraordinarily high price of electnc generation
for PCL&P in the summer and fall of 2005. Some of these factors have been identified in
the Commission’s Law Bureau Report and tn this proceeding, and they include: (1)
PCL&P’s participation in NYISO, (2) the relatively small size of the Company's load,
and (3) the location and predominantly rural character of PCL&P’s service lermitory.

As discussed elsewhere in this Brief (Section V., D.), the Company has proposed a
default service plan that combines its efforts to procure encrgy with those of Orange and
Rockland. In addition, the Company continues to study the possibility of becorning part
of PIM through interconnections with MetEd and PPL. In this regard, Mr. Regan offered
testimony regarding a possible PIM interconnection:

Q. Has PCL&P completed an interconnection study?

A, Yes. PCL&P has completed an interconnection study

(“Interconnection Study™) exploring the costs and benefits of

interconnecting its service territory with PIM. A copy of the

Interconnection Study was attached as Appendix B to the Report on

Competitive Market Conditions Regarding the Pike County Light &

Power Company dated June 1, 2006 prepared by the Pennsylvania Public

Uulity Commission’s (“PAPUC”) Law Burcau (“Law Bureau Report™),

PCL&P St. 2 at 2. Mr. Regan also testified thus:

¥ As OCA witrtess Masthew Kahal recognized, “Baltimore Gas & Electne Company (BGE) in Maryland
tas experienced a generation (POLR} rate increase in excess of 100 percent {compared o its capped
tates)..” OCA Se ¥ ar 13, las 8-10,
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Q. Is PCL&P presently aware of, or investigating any ot her possible

interconnections with, PJM Companies?

A. PCL&P has initiated preliminary discussions with JCP&L and

MetEd, and will investigate if any opportunities exist to interconnect with

its existing electric delivery systems that could improve relm‘odu}a while

satisfying PJM deliverability requirements.
PCL&P St. 2 at 15.

The Company’s efforts are consistent with the statutory m‘and.a‘te to provide its
customers with generation at prevailing market prices while remaimng vigilant ofth»e
impact of those prices on customers’ bills. In add'itian, PCL&P céntinues to study the
possibility and feasibility of an ’imerconnéction with PIM to address what has been
chaiacterized as a “'structural” issue that has a signiﬁéam effect on the Company’s rates.

B. The Rates Complained of Are Commission-Approved Rates
The Complainté in this matter challenge the justhess and reasonableness of the
Default Service rates of PCL&P. The Co‘r‘npany, however, did not impose these rates on -
| s custon;ers unilaterally. Rather, the Commission specs'ﬁcally approved the very default
service rates that are the subject of the Formal Complaints in this matter. Accordingly,
the Complaints should be denied. o |
| PCL&P's Default Service rates were established pursuant to a process supervised
and approved by the Commission following a litigated proceeding. See, Pa. PUC v. Pike _
(;‘oénz}; Light & Power Co., Docket N. P-00052168 (Orders entered September 23, 2005
and December 21, 2005). The Company’s Default Service rate filing was submitted
pursuant to the Request for Proposals (“RFP™) process and Default Service |
Implementation Plan filed May 31, 2005, and approved by the Commission in its Order

adOptéd August 23, 2005, and entered September 23, 2005 at Docket No. P-00052168.
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- As set forth above as factual background, PCL&P filed the results of its auction
process m October 25 20{)5, which included the impact on retail rates for customers
receiving Default Service. By Order entered December 21, 2005, this Commission
permitted PCL&P’s new Default Service tariffs to go into effect on January 1, 2006, and
the proceeding at Docket No. P-00052168 was closed.

Morecver, while they may be reluctant to acknowledge the inconvenient fact, the
OCA, the OSBA and OTS, all were involved in every step of the process that set
PCL&P's default service rates. More important, ﬁeither OCA, OSBA, nor OTS obj ected
to the Commission’s approval of PCL&P’s defauig service rates. -

Once the Commission approved the rates under the De;fault Service tariffs,
PCL&P was legal[y»bound by the Commission’s déierrﬁi#ation and was unable to diverge
from the Commission’s rate determination. PCL&P is required to bill its Default Service
customers for electric generation scrvice at rates set in acc§rdance with its tariff and
cannot chak*ge any other rate than that set forth in the tariff. 66 Pa. C.S. § 1303; Bell
Telephone C 0. of Pennsylvania v. Pa. PUC, 417 A.2d 827, 828-2-9 (Pa. Cmwlth. Ct.
1980). “Tariffs have the force of law and are binding on both the utility and the
euslc‘)merf‘ Pennsylvania Elec. Co. v Pa. PUC, 663 A.2d 281, 284 (Pa. Cmwith. Ct.
1995).
| The relief sought by the Complainants in this case cannot be granted because
PCL&P, in charging the complained-of rates, was merely adhering to the Commission’s
default service rate determination. It would be’a singularly Kafkaesque decision for the

Commission to punish PCL&P for charging rates that were Speciﬁcall'y approved by the
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Commission. In fact, it would be tllegal for PCL&P to charge rates other than those
approved by the Commission.

Pursuant to the Public Utility Code, PCL&P is required to bill 1ts Default Service
customers iy accordance with its existing Commission-approved Default Service tanifl
until the Commissibn approves a new default service tariff. 66 Pa. C‘S § 1303. Also,
under the “med rate doctrine,” the only lawful rate that a utility may charge is that
approved by the Commission and a utility may not deviate from the filed rate.
C’*iamaib}wlo v, Independence Blue Cross, 814 A.2d 800 (Pa. Cmwlth. Ct. 2002): |
Philadelphia Subukban Water Co. v. Pa. PUC, 808 A.2d 1044 (Pa, Cmwith. Ct. 2002);
Belf Yk'iép?wne Co of Pa. v. PUC, 417 A.2d 827, 828-29 (Pa. Cmwith. Ct. 1980); 66
Pa.C.S‘,A. § 1303. Mr. Kahal testified that he does not tzke issue with the prudence of
PCL&P’s éun‘cnt POLR rates (OCA St. 1 at 4) and Ms. Brockway doces not assert any
“imprudence” in the auction process (OCA St. 3 at 22). So, even the OCA must
aéknuwledge that the Company has no choice but to charge the default service rates
approved by the Commussion. |

Also, under the “filed rate doctrine,” a rate approved by an agency charged with
establishing such a rate is presumed to be lawful and reasonable. See, Mi[,km:an v. Am.
Travelers Life Ins. Co., 61 Pa. D, & C.4th 502, 2002 Pa. Dist. & Cnty. Dec. LEXIS 94
(C.P. Phila, March 28, 2002). In other words, if“PCL&P had charged a rate different than
the Commissiou-approved Default Service rate, it would be chargihg a rate that had not
been found to be just and reasonable by the Commission.

Furthermore, the filed rate doctrine bars claims where the complaint collaterally

attacks the filed rate. Cilamaichelo, 814 A 2d at 804; See, 66 Pa.C.S.A. §§ 1302, 1303,
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and 1304; Km’pr’neyer v. Bell Atl. Corp., 51 ‘Pa’l. D. & C.4th 225, 2001 Pa. Dist. & Cnty.
Dec. LEXIS 289 (C.P. Phila. May 22, 2001). Under Pennsylvania law, the Cqmplaints,
to the extent they represent an attack on rates establis}ied by the Comimission, must be
dismissed.

| | C. The Complainants Are Not Generation Customers of PCL&P

I response to concemns that the Commission-approved Default Service rates
would result in significantly higher rates for PCL&P retail customeré, the Commission
authorized an aggrégation program proposed by Direct Energy, a Pennsy[vania‘licensed
EGS. See, Petition of Direct Energy Services, LLC, Docket No,’ P00062205 (Final Order
entered April 20, 2006). The resulting rates are Commission-approved rates.

Following approval of the retail aggregatieﬁ rates, almost ali of PCL&P's
generation custorers were switched from the default service rates 1o Direct Energy, an
EGS that provided an aggregation program with lower commodity rates than those
offered under PCL&P’s Default Service. As of November 1, 2006, approximately 4,139
customers or ninety-one percent (91%) of el%giblé PCL&P customers are taking
generation service from Direct Energy. PCL&P ST.1 at 6; Tr. 1/17 at 118, Customer
complainants testified that they are currently DirectEnergy cus{orﬁers for generation,
including thé County of Pike and Mr. Forbes, the main Complainants in this matter. Tr.
11/6 at 19 and 36. Other complainants who afe customers of Direct Energy include Mr.
Fretta (Tr. 11/6 a1 104-105, 115), Mr. Kenny (Tr. 11/6 at 125) and Mr. Dalton (Tr. 11/6 at
144}, This change of generation suppliers on the part of customers of PCL&P has
resulted in the unusual situation in which‘the complainants are asking the Commission 1o

rule that rates that are inapplicable to them are unjust and unreasonable.
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~ The complainants have failed to show that PCL&P's delivery rateé, the rates that
:ippiy to them, are unjust and unreasonable. This is hardly surprising since PCL&P’s
delivery rates have not been increased since 1993. The complainants have not alleged
that the Company’s delivery rates are unjust and unreasonable, and they have failed 1o
provide any evidence to that effect. Consequenﬂy, if the rates that PCL&P charges to
these customer complainants are not alleged 10 be unjust and unreasonable, the
Commission must find that the Complainants’ rate claims should be rejected.
| In essence, the Comnussion addressed the rate complaints that were nitally filed
by customers when it approved the Direct Encrgy opt-out aggregation progrzim, and their
complaints are effective moot. As for PCL&P’s default service rates going forward, the
Commis.éion will resolve that issue when it issues a decision on the Compaﬁy’é POLR
?etition which is currently pending at Docket No. P-00072245.'" Any ﬁnding that the
Company’s current Commission-approved default service rates are unjust and
unrcasonable lacks any cvidentiary support, contravenes long-established legal and
C‘émmiSSion precedent, and therefore, should not be contemplated. |
Ds PCL&P’s Defauli Service Proposal Addresses Rate Issues
PCL&P has put forward a proposal to deal with high default service rates for
electric supply in Pike County. In his testimony filed on December 11, 2006, Mr.
Holtman outlined a plan to secure PCL&P’s default service supply for the period
commencing January 1, 2008. PCL&P St. 3, 3-8. The Company's plan proposes the

integration of PCL&P’s procurement efforts with those of its affiliate Orange and

" S‘eé*, Pelxzmn Qf Pike County Light & Power Company for Expedited Approval of Its Default Service
Implementation Plan, Docket No. P-00072245 (filed January 8, 2007) {"POLR Petition™). At the time of
filg of this Main Brief, the Conmpany 1s engaged in the process of reviewing Answers to the POLR
Petition from interested parties, including the OCA, OSBA and Direct in addition w0 xespmzdmg, o
mterrogatories from OSBA. ‘

31




Rockland and acquisition of financial hedges of energy and capacity purchases made
from NYISO’S spot market for the Hudson Valley Zone (Zone G). Thé hedges are to be
acquired through a web-based, declining price auction with a term beginning January 1,
2008 and ending on December 31, 2010, Another feature of the Company“s proposal is
the possibility qf layered hedges for a multi-year period, which PCL&P is willing to
discuss with the Commission and other interested parties. /d.

On January 8, 2007, PCL&P (ormally filed its Petition for Approval of lts Default
Service Implementation Plan. The POLR Petition provides more detail to the proposal
initially outlined by Mr. Holtman in his testimony and requests approval of ihe Plan
following consultations with the Commission and other interested stakehol‘ders‘ PCL&P
~h§13 submitted its POLR Petition to address the concerns expressed by the customers and
- advocates in this case with regard 10 the existing default rates that would apply to PCL&P
customers when the Direct Energy apgregation program ends.

PCL&P is confident that its default service procurement plan shouid’ result in
better rates for consumers. Mr. Holtman testified that, PCL&P's 18 MW load would be
a,dkd,cd to approximatcly two-thirds of Orange and Rockland’s 1,000 MW load for
purposes of the integrated procurement. Tr. 1/16 at 153-154. The adangement proposed
by the Company creates a more attractive load for suppliers to bid on and is iikely o
generate significant interest in the auction.

In addition, the declining price auction format 1s conducive to lower prices. As
Mr. Holtman explained, “[suppliers are] competing against other suppﬁers for the

busmess. So there's a downward pressure on prices.” Tr. 1/16 at 139. Also, because the



auctimﬁ will be conducted electronically through a web-based platform, it is preferable 1o
an RFP format.

Electronic auctions are superior 1o traditional RFPs since they foster a

competitive offer process in a relatively short timeframe. Offers can be

selected or rejected within minutes of the close of an auction, greatly

reducing a hedge supplier’s risk and therefore the nsk premium paid by

customers.
PCL&P St. 3 at 6-7.

Other factors affecting the design of the proposed procurenient process may
contribute to a more efficient and robust auction, and in tum, a more favorable price for
default service supply. The Company has proposed a flexible plan that includes
opportunities for the Commission, the OCA and OSBA 16 provide input regarding the
final design of the auction. See generally, POLR Petition. Choosing a term longer than
the three-year period proposed by PCL&P or electing to layer hedges over time may
result in additional efficiencies and the potential for lower supply prices. These options
- are open for discussion with the Commission and the advocates, but in the end, they are
proposed as a way to achieve a successful auction; and ultimately, lower eiectficity rates
for PCL&P customers.

E.  PCL&P’s PowerSwitch Proposal Will Lead to Rate Savings

In an effort to provide rate savings to its customers, PCL&P has proposed to seek
approvai for and to implement a program similar to the PowerSwitch program currently
offered to Orange and Rockland customers in New York. The PowerSwitch program
provides a guaranteed discount off the Company’s generation charges and allows the
customer to explore the possibility of using an alternative energy supplier. Mr. O’Brien

described the program in his testimony as follows:

)
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Under the Program, customers sign up with O&R for retail choice and are
either assigned to an alternate supplier, or can choose a supplier among
those participating in the Program. Customers can sign up for
PowerSwitch by speakmg, with & customer service representative or the
Company’s VRU, using the Company’s website, or mailing in an insert
that is sent along with their momhly bill.

Under the Program, the customer is guaranteed savings of 7% o;ff the
commuodity portion of their gas and/or electric bill for two billing periods
(“Introductory Period™). The 7% discount has been agreed to by all of the
alternate suppliers participating in PowerSwitch and reflects a discount off
of Orange and Rockland’s Market Supply Charge and/or Gas Supply
Charge for the applicable billing periods. Orange and Rockiand purchases
the receivables of the participating suppliers and provides billing services
5o that the customers receive a single bill reflecting both delivery and
commodity charges.

Customers receive a service agreement from the alternate supplier after
signing up for PowerSwitch. The service agreement has a month to month
term and sets forth the terms and conditions for electric and/or gas supply
service after the Introductory Period. [f custoruers find the terms and
conditions acceptable, they can continue with the alternate supplier after
the Introductory Period, at a price to be deternuned under the service
agreement. Ifthe terms and conditions are not acceptable, they can either
~rescind the agreement and cancel their enrollment in PowerSwitch, or wait
until afier the Introductory Period and terminate the service agreement.
The PowerSwitch Program also benefits alternate suppliers by providing
them an opportunity to introduce their service to customers without
extensive promotional efforts and expenses.

PCL&P St 1 at 7.

Int addition 1o providing custemers with guaranteed savings during the

introductory period, the program that PCL&P intends 1o propose offers the opportunity

for customers 1o “test the water” of retail choice and to do so with minimum effort and

little or no risk. The Company’s proposal addresses the customers” concern with the high
Yy s prop g

level of generation charges and the Commission’s concern with the development of a

competitive retail energy market in the PCL&P service territory. The proposed program

- bas the added incentive of helping to fulfill one of the purposes of the Competition Act,
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to provide retail custorners with access to competitive markets and the possibility of
lower energy prices.

Under current circumstances, it may be challenging to implement a program
simtlar to PowerSwitch in PCL&P territory because the vast majority of customers are
taking generation service from Direct Energy. As Mr. O’Brien explained:

Power Swilch competes against O&R's price, We have 90 percent of our

customers who are purchasing electricity from Direct, so for me to put

together a program, { can't --- I'm not going to compete against Direct's

price. So you know, we're talking about a handful, ten percent of the

customers who will come under the Power Switch program.

Q. So forthat to make any sense, you probably would have to wait until

the arrangement with Direct comes to an end and then sce where you're at?

A. Exactly.

Tr. 1/17 at 118,

In addition to the obstacle presented by Direct Energy’s aggregation program,
other barriers may exist. First. the success of the PowerSwitch proposal would be
affected, in part, by the level of participation by altemative suppliers. At the moment
there are two EGSs licensed in Pennsylvania to serve PCL&P customer, but there are
others who have expressed interest in participating in the program once it is offered.
PCL&P St. 1 at 8; Tr. 1/17 at 120-21. Also, the Commission’s decision on PCL&P’s
Default Service Plan application will impact the prospects of the proposed program
because the auction contemplated under that plan would establish the price on which the
discount would be based. However, PCL&P is committed to overcome these barriers to
provide customers lower bilis and more choice.

F.  The OCA/Sussex Rate Proposal Is Not A Serious Option

The record evidence in this matter demonstrates that the rate relief promised by

Sussex and advanced by the OCA is illusory. In his testimony, Sussex President, Robert.




Kolling, states that PCL&P customers will experience a 20% reduction in rates if Sussex

s successiul in acquiring PCL&P. OCA St. 4 at 4; Tr. 1719 at 59-60. However, this rate
reduction assertion is simply a rough estimate based on a number of factors that are -
outside of Sussex’s control (See, PCL&P Cross Examination Exh. 21). According to Mr.
Kolling, the 20% figure is “a rough estimate based on a comparison of the existing rates
of PCL&P and Sussex.” /d. He assumes that PCL&P rates and Sussex’s rates will
remain the same. Mr. Kolling’s “rough estimate™ also presumes that PCL&P’s
distribution rates may be “slightly higher as a result of acquisition and interconnection
costs.” These assumptions are based on factors that are subject to change and cannot be
fully known by Mr. Kolling or anyone else. Mr. Kolling and the OCA have failed to
produce solid support for the 20% rate reduction estimate,

In the course of oral testimony, Mr. Kolling continued to maintain that there
would be & 20% reduction in rates, but his position is founded on hope rather than fact.
During cross-examination he conceded that he had done no analysis to arrive at the 20%
figure and there were factors outside of his control that would affect Sussex’s ability 1o
make good on the promised savings:

Q Mr. Kolling, you have in front of you what has been marked as

PCL&P Cross Examination Exhibit Number 21; do you have that?

A. Yes. 7

Q. There PCL&P had requested any analysis that you've done. Have you

performed a formal analysis as to your assertion that there will be a 20-

percent reduction in current rates for Pike customers? ,

We have done, I mean, you know, back of the envelope analysis.
How about formal analysis?

A formal analysis?

Yes.

No. I'don't know what the prices are,

Q. So you haven't done any analysis other than the back of an envelope -

analysis?
A. That's correct.

roPOP

Q
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Q. Thank you. Is it your testimony that Sussex is guaranteeing a 20-
percent reduction in the current rate for Pike customers in 2008?
A. Yes. We can meet that reduction,
Q. In other words, you're guaranteeing that you wil} deliver a 20-percent
price reduction in current rates of customers in 200872
A. Again, based upou what comes back to a sale price that we have to
incur. 1can tell you if' I buy it at a certain price, yes, I can guarantee yon
20. I can guarantee you something larger than 20.
Q. So your 20-percent reduction guarantee is based npan an infinite
number of variables; isn't it?
A, No, just really one, the sale price.

Q. But that sale price involves a number of vanables, wouldnt it?
A. Really sitting down across the table with Con-Ed.
That's the biggest 'parlt. But yes, once you sit down and you work out a
price ==«
Q. But you would agree that those negotiations would involve a number
of variables and a number of points, would you not, that have an impact on
the price that someone would agree to sell a company?
A. Yes. 1think there are variables, but they're all manageable. ..

- Tr. 1/19 at 59-60 (emphasis added). This exchange is very instmcﬁve because it reveals
that the promise or “guarantee” of a 20% rate reduction is lacking any basis in reality.
The 20% f‘gu:iramee” 1s a “back-oﬁehvei‘cpe" estimate that fails to take into account the

-unknown sale price of PCL&P and the unknown interconnection costs associated with
OCA’s Sussex proposal. Mr. Kolling is “guaranteeing” a reduction even as he admits
»that he does not know either how much he will have to pay for the PCL&P assets or how
much it will cost to interconnect his system with PCL&P’s. Any “guarantec” provided
under these circurstances is really no guarantee at all.

In addition, Mr, Kolling’s 20% guarantee appears to assume that Sussex will sit
across the table from Orange and Rockland/Con Edison and arrive at a mutually agreed
price that will allow Sussex to offer lower rates. However, Orange and Rockland/Con
Edison has made it clear to Mr. Kolling and Sussex that it is not }inmrestcd in selling

PCL&P. See, PCL&P Cross-Examination Exh. 19. As is specifically discussed below,
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an acquisition by Sussex would involve a long process that includes a number of
unpredictable events. At a minimum, the Commission must issue an order to force the
sale of PCL&P, and thereafier, an eminent domain proceeding must be prosecuted to
arrive at a fair market value or sales price for the Company’s assets. Mr. Kolling did not
take these factors into consideration when performing his back-of-the-envelope
guesstimate of rate savings.

Finally, while Mr. Kolling’s 20% guarantee has led the OCA and a number of
customers to support the Sussex acquisition of PCL&P, the evidence suggests that the
Sussex deal may end up costing customers more than they realize. Mr. Kolling has
testified that Sussex’s analysis of the possible acquisition of PCL&P was done at a time
{Junuary 2006) when he knew little about the possible costs associated with the purchase
and the interconnection. In the course of discussing the confidential Christenberry &
Collett Presentation (the January 31 Document),'? Mr. Kolling explained all the
assumptions that underlie his cost estimates:

If we go back and look at when Christenberry Collet --- when we sat down

with them and determined if this was a feasible option for Sussex Rural

Electric to pursue, our basic assumption for this upfront capital

expenditure for this study was that we would really use all existing

facilities that were out there and just use the existing metering point that

we could sce at the Port Jervis sub and whatever associated costs we had

1o just be from existing feed at that time. That was prior to all the ---

you've got to look atthis. That was prior to us even reviewing the rates,

increases. That was prior to PIM. That was prior to anything. That was

Jjust looking at taking that little island, Pennsylvania, what was spent by

Orange & Rockland, and what we felt at that time if Con-Ed is willing to

~sit down with us and talk to us about acquiring it and what costs we may

have. And that was it. So we were using existing facilities that were in
place. ‘

2 e ‘3mua‘x’y 31 Document was placed into the record as PCL&P Cross-Exarination Exhibit 18,
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Tr. 1719 at 39-40. Based on this testimony, it is evident that Mr. Kolling made a number
of éssamptic»ns that are either incorrect, unrealistic, or both. Susscx did not take into
account the poséibility of having to build its own facilities to serve Pike Cauhiy residents,
Sussex assumed that Orange and Rockland/Con Edison would negotiate a puréhase price,
and Sussex performed its investigation prior to re?ieWing the Company’s rates and
discussing ythe‘ proposed transaction with PJM. And yet, Mr. Kolling continues to
maintain, and the OCA continues 1o argue, that Sussex can deliver discounted rates (o
PCL&P's customers.

Mr. Kolling's 20% guarantee is simply not believable when one considers that so
many of the variables that would impact the ultimate rate charged to customers are
unknown and unknowable at this time. Mr. Lanzalotta testified that an interconnection
with Sussex would cost $1 to $2 million (OCA St. 2 at 6), whilc Mr. Regan offered
evidence 1o the cffect that the known costs of a Sussex interconnection could exceedSé
million. PCL&P St. 2 at 13. Moreover, the estimates offered by Sussex and the OCA
were calculated without the benefit of an interconnection study, ioad studies,
environmental studies or any other schematics or pians. Tr. 1/17 at 29-30; Tr, 1/1‘6 ar sy,
65-66; PCL&P Cross-Examination Exhibits. 9-12. In light of all these facts, Mr.
Kolling’s breezy assurances regarding a purported 20% rate re;duéticn are simply not
c’rédible.

Mr. Kolling’s 20% rate reduction “guarantee” should be viewed eveﬁ morev
skeptically in Iight of'hus inconsistent representations about who will bear the costs of the
interconnection Sussex proposes. Mr. Forbes, a County official who has zealously

supported the OCA’s Sussex proposal, was under the impression, based on discussions he
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had with Mr. Kolling, that Sussex’s members would bear some portion of the costs of
interconnection. Mr. Forbes testified about his discussions with Mr. Kolling as follows:

Q. So he did mention to you that there were factors other than the
purchase price, and among those were interconnection costs?

A. Correct.

Q. And did he mentioned [sic] to you who was g,mng to bear the cost of
interconnection?

A. Again, the discussion was that, agam the cost worked 2 lot dlfferemly
than, of course, the private utility company. But they felt that it would be
borm [sie] by their current rate holders plus the increased rate holders of
buying into this.

Q. So Mr. Kolling represented to you that the cost of mtcrconncctim,
Sussex with Pike County would be born [si¢] by customer of Sussex and
customers of Pike County?

A. Absolutely.

Tr. 1/19 at 61-62. The impression that Mr. Forbes had with regard 1o a sharing of
interconnection costs for the pmposéd Sussex project was mistaken. Mr. Kdlling made it
quite clear in the course of discovery that only Pike County customers would pay the
costs of interconnection and that Sussex members would bear none of the costs. PCL&P
Cross-Examination Exh. 22; Tr. 1/19 at 63. Mr. Kolling also tcstiﬁedas follows
regarding who would bear the costs of the intercohnection and the acquisition:

Q. Mr. Kolling, you have what has been marked as -=- in front of you what has
been marked as PCL&P Cross hxammanon Exhibit Number 22. Do you have
that?
A. Yes, I do.

Q. Now, this response was a resporise to a question with regards to
mtemcmnecnon costs being passed along to PCL&P customers Cerect’

. Yes.

Q You would agree, wouldn't you, that --- it's your position that Pike customers
will pay rates that will include the costs of | mterconnewon as part of their overall
rates?
A. That's correct.

Q. Will their rates also reflect the total costs of the acquisition?
AL Yes, it will,

Tr. 1/17 at 62-63,
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The evidence with regard to the sharing of costs for the OCA’s Sussex proposal
raises serious questions regarding the validity and credibihty of Mr. Kolling's rate
reduction “guarantee.” Mr. Kolling has made it clear that Pike Couaty residents, and
only Pike County residents, will suffer the financial repercussions if Mr, Kol]ing’.s highly
questionable 20% rate reduction “guarantee™ fails to materialize. The Commission
should be skeptical of a proposal that purports 1o reduce rates even though no studies

“have been done, and that would saddle customers with all costs, both known and
unknown, for realizing the project. Given its multiple deficiencies, the Commission must
reject the OCA’s Sussex proposal,

G. | Complainants Have Failjed to Show That Rates Are Unreasonable

The Complainants have presented extensive testimony ahd evidence regarding the
kCZampany’s rates, but they have failed to produce evidence tending to prove that the rates
are unjust and unreasonable or that they are paying the rates of which they éomp!ain. Itis
well established that, beginning on January 1, 2006, the rates that PCL&P customers paid
for gencration increaéed by approximately 129% and that led to an overall increase in
electric rates of approximately 72%. OCA St. 1 at 6 and OCA St. 3 at 10. 1t is also well
established that more than 90% of PCL&P’s customers are not taking generation service
from the C‘ompany since June 2006, the date on which these customersbegén receiving
the generation services from Direct Energy. PCL&P St. 1 at 6. Almost every customer
who filed a formal complaint with the Commission afler January 1, 2006 is no longer a
generation customer of PCL&P. Tt is impossible to conclude that the customer
complainants are paying for unreasonable generation rates when they do not take

generation service from the Company.
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Whi!é witnesses such as the OCA’s Mr. Kahal and Ms. Brockway employ
hyperbole to describe PCL&P'é default service rates, they fail to indicate, let alone
~ substantiate, how the Company has violated the Public Utitity Code or any Commission
’Order se’ttiﬁg PCL&P’s rates. Ms. Brockway describes the rate increases as’
“devastating” (OCA St. 3 at 13), “horrendous” (p. 3) and “severe” (p. 15), but does not
claim there was any “imprudence” in the auction process that resulted in the Company‘s
high rates. OCA S1.3 at 22, In. 26. In fact, Ms. Brockway acknowiedges that the
Commission approved the auction plan, and by implication, the re:sultmg rates. fd. at 9-
10. It is not enough to say that rates are “severe” or “horrendous™ or “devastating” Lo
prove that rates approved by the Commission are unjust, unreasonable or otherwise
illegal.
Likewise, the customer complainants that testified regarding rateé failed to point
10 a single insiance where the Company violated me Public Utility Code 1n the manner it
set rates or how it failed to abide by a Commission Order pertaining to rates. For
| éxample, Mr. Forbes testified that rates for PCL&P customers were higher than those of
other util‘ities. inn other service territories and other jurisdictions. Tr. 11/6 at 34. Mr.
Hessling testified that the school district’s bill increased by $23,000 per month after the
increase went into éffect. Tr. 1176 at 53. Also, Mr. Fretia testified that ’high rates had an
effect on his business. Tr. 11/6 at 104, These witnesses and other who have testified in
the course of this proceeding merely described their rases. They failed té demonstrate
that these rates are itlegal.
As set forth above, a Complax‘nant must carry his burden of proof by éstablishing

| by a preponderance of the evidence that the Respondent has violated the Public Utility
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Code or a Commission rule or regulation. As it relates to rates, the Complainants in this

matter have not pointed to any provision o’r rule that PCL&P has violated, much less

proven that a violation has oceurred. T he OCA witnesses and at §ea§,t one complainant

~ have ackndwledged that the rates complained-of were‘approved by the Commission, and

o withess has provided evidence that the Company has charged rates that violate the
law. Under these circumstances, the Commission should reject the Cpmplaims for failure
td pr’nvckthe rate allegations raised in this matter.

H. Rate Evidence Does Not Support The Extreme Relief Soﬁght

Given that the Complainants have failed to substantiate their rate claims and have
not met the applicable burden of proof, there is no basis upon which to grant the relief
requested. The Complainants have requested that the Commission order the forced sale
of PCL&P, among other things. However, the evidence presented in this case with
regard to rates is simply a recitation of all-too-familiar facts: the Company’s rates,
approved by the Commussion at the end of 2005, are high. The existéncc of increased
rates approved by the Commission, however, provides no valid basis for the Commission
to ord‘ef the forced sale of an electric utility in Penngylvania,

Even if the Commission were persuaded that high rates are sufficient to justify a
forced sale, it should not order such an extreme remcdy abée11t a finding that the
Company has violated 4 rate order of the Commission. The Company respectfully
submits that the only thing the Company is guilty of is following the procedures and
Orders the Commission has approved for eslablishihg PCL&P’s rates. If based on the
record in this case, the Commission finds that the Company’s current default service rates

are unreasonable, it should order that the Company charge rates, on a prospective basis,
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- that arc reasonable and otherwise consistent with the Public Utility Code. In the event
that the Company fails to abide by the Commission’s rate order, then a more severe
remedy may be considered. At this stage, the forced sale of PCL&P is a remedy that is

wholly unwarranted and exceedingly premature.
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VL ARGUMENT ON SERVICE ISSUES
Al Prior to 2006, PCL&P Had Few Complaints
 Before addressing the service issues raised by the complaimants in this case, it is
important to place them in histgﬁcal context. A review of the Commission’s records on
formal complaims filed with the Commission reveals that prior to 2006, PCL&P
customers filed few formal complaints alleging service problems.

Mr. O’Brien testified as to the number of complaints filed against the Company
since 2001 and concluded that *prior to the increase in the Company’s default service
rates in January 1, 20006, the Cofnpany experienced a very modest number of compléims
each year.” PCL&P St. 1 at 5. According to a chart provided by Mr O’Brien as part of
his testimony orﬂy 11 service complaints were filed by PCL&P‘customers from 2001 to
2005‘ There were 11 complaints in five years and none of these complai’ms was filed by
any of the complainants in this proceeding. Id. |

The total aumber of complaints in the relevant period were provided as part of
Mer. ('Brien’s testimony:

Pike County Light and Power Company

Informal/Formal PUC Complaints
January 2001 - July 2006

Type | 2000 | 2002 | 2003 2004 2008 2006
' Billing 5 0 2 4 6
- Credit 4 1 4 10 5
Service 3 1 3 2| 2
Total 12 12 9 16 13

PCL&P St. 1 at 5.
In the course of hearings on this matter, a number of witnesses admitted that they

“had not filed service complaints prior to the increase in PCL&P’s default service rates
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(i.e, January 1, 2006), Under questioning, Mr. Forbes testified on behalf of the County
as follows:
Q. Before the complamz in these proceedings, did you personally ever ﬁle
a complaint about service with they Public Utility Commission?
A.. No, | have riot.
Q. And how about in your role as a county commlssxomr? Have you ever
~ filed a complaint as to the service?
A. No, Il have not.
Q. Did you ever complain to the PUC in },Qur role as a coumy
commissioner about voltage fluctuations?
A. Only when ] filed this one, but not ---,
Q. But not before this? :
A. No.
Q. And yet, you agreed with me that the service has improved materially
in the last year; has it not?
A. Yes.
Tr. 1146 at 43-44.

: VIr Hessling, who testified on behalf of the Delaware Valley School District
offered similar testimony with regard to outages and admitted that the District did not file
any complaints at the Commission against PCL&.P before 2006. Tr, 11/6 at 88. Mr.
Fretta testified that he experienced outages, but also admitted that he did not cdmplain to
either the Company or the Commission. Tr. 11/6 at 116. Mr. Kenny testified that he did
- not file a complaint or exchange any correspondence with the Commission or the
Company regarding the repeated outages he allegedly experienced. Tr. 1176 at 132-33,
136. The complainants referenced here are public officials, a businessman and even a
litigator, and they would have the Commission beiieve that while their electric service
was inadequate, it was not bad enough to file a complaint with the Commission.

It is not credible to suggest, as Ms. Brockway has stated, that PCL&P customers

simply tolerated poor service prior to the rate increases. Mr. O'Brien made this point

~ very clearly when he testified as follows:
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My experience, fhc vast majority of which... has been in the CuStomer
Service area, indicates that if service is poor and unreliable, customers
complain about it. Customers’ inclination to complain about service
outages, regardless of the prices of such service, only has increased as
households become increasingly reliant on technologies (e.g., computers)
which require continuous electric service.
PCL&P St. 1 at 5,
Whatever the reason for the customers’ fajlure to complain about the service
issues they described, it is clear that very few service complaints were filed against the
‘ Compaﬁy in the years between 2001 and 2005. If the number of complaints filed with
the Commission is any indication of service satisfaction, it is apkpar‘ent that the
Company’s customers were reasonably satisfied with their service unti! their de_fau;z
service rates inc:re:ised on January 1, 2006. As Mr. Forbes so aptly put it, “[t]he rate
inc:reasé was the kicker.” Tr. 11/6 at 46 In. 23. This statement seems to capture the
feelings of many of the complainants, and it goes to show that absént me‘ rate increase,
outages and imémxptions would not be an issue. In other words, the service record df' the
Company simply’cannm justify the extraordinary and extreme remedy sought by the
OCA and the Complainants. | |
B, Historic Outage Issues Are Related to the Territory Served
A significant portion of PCL&P”s territory can fairly be described as mountainous
and wooded. The Cfompany’s transmission and distribution lines travel across tree-
covered terrain, and not surprisingly, many of the‘unplanncd outﬁages‘ex‘perienced by
PCL&P customers are caused by tree contact. The situation is cxacerbated by storms that
cause trees 1o come in contact with, and even down, power lines. The charactcfistics of

this service territory, and specifically, the tree contact that is common to this area are a
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major contributing factor to custorer hours of nterruption in recent years. PCL&P St. 2
at 17.

In his testimony, Mr Angelo Rggan explained thre relationship between the
characteristics of the service territory and the oﬁtagcs experienced by customers:

The type of outages that PCL&P customers experience and the resultant
hours of interruption, are directly related to geography, customer density,
vegetation density, system design, and other system and operating specific
parameters. The nature of the PCL&P service territory, where many
customers are fed from radial lines in heavily treed areas at the very end of
the Company’s service territory, explains why, as discussed above,
customers are particularly susceptible to tree related interruptions and
longer duration outages. Given the more rural characteristics of PCL&P’s
service territory, it is simply unrealistic for many of the Company’s
customers to expect that they will experience the same levels of high
service reliability as customers who reside in predominately urban or’
suburban environments, where the electric delivery infrastructure is
considerably more developed with higher levels of redundancy available,

- PCL&P St. 2 at 25.

In response to the tree-related incidents that have led to outages and interruptions
in the past, the Company has improved its tree-trimming and vegetation management
practices. According to Mr. Regan:

Significant vegetation management was performed and the reliability

performance with respect to tree incidents has improved in 2006. In

recognition of these effects, in the summer of 2006, PCL&P committed to
improving its vegetation management cycle on its PCL&P distribution
system to a three-year program.

PCL&P St. 2 at 17. See, also, Tr. 1/16 at 124, OCA Cross Examination Exh, 3.

The shortening of the tree-trimming cycle has resulted in reliabihity
improvements, and the Company is committed to continuing its efforts to reduce

vegetation-related outages and interruptions. These efforts arc already yielding results,

and the Company expects that they will continue. Even the Complainants in this matter
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recognize that service has improved in the past year (Tr. 1/16 at 43), and County
Commissioner Forbes has commended the Company for its tree-trimming efforts.
Tr.1/19 a1 30, Ins, 5-8. |

C.  Complainants F‘aiied to Substantiate Their Service Claims

The Complainants in this case have alleged that théir service is inadequate, but in
many instances they have failed to substantiate their claims. For example, Mr. Férbes
"testikﬁe’d to repeated outages and interruptions, but he acknowledged that he failed to keep
records of the problems. Tr 11/6 at 47. Similarly, Mr. Fretta testified about outages that
he experienced but failed to give an exact date for these océurrences, Tr. 11/6 at 1 I?»lS.

Complainant Mr. Keany, an experienced commercial litigator who practiced for
years in New York City, testified at length about outages, interruptions and ﬂuctuaiions
he experienced bnt was unable to provide any details of these service incidents because
hékept no records. Tr. 11/6 at 123, In. 22. Inthe course of cross~exammation,y Mr.
Kenny testified as follows:

Q. You testified that you had many outages in the course of many years;

is that correct? ' ' .

A. 1testified I had many outages,; yes.

Q. And you have no records of any of those outages?

A. No, sir.
Tr. 1106 at 129, In. 25 to 130, In. 4.

Mr. Kenny was unable to provide dates on which the outages occurred, and did
not know the hour, the day, the month, the season, and in some instances the year in
which the alleged interruption took place. Again, under cross-examinaton, Mr, Kenny
failed 10 provide any detail‘s with regard to the outages he claims he experienced:

Q. Youtestified about extended outages. One, you said lasted for an
entire day?.




A, Yes, sir.

Q. Do you remember the date of that outa{;e

A. No, sit.

Q. Do you remember approx:mately the penc:d of time it was. perhaps a
season? Was it winter, summer, fall, spring?

A. If I appreciate where you’re going with the question, I cannot think
that there was any weather connection.

Q. That’s not where I'm going. My question --- I just want a period of
time. Maybe you can give me a year of when that happened

A. ©think it was in 2003, but it could also have been 2004 because there
was more than the one extended outage,

Q. You testified as to one outage that would last you for an entire day.
Were there more outages that lasted for an entire day?

A. The other one I recall was perhaps not as bad as the particular one that
I referred to as an entire day, but it was more than a few hours.

Q. And when is the date of that?

A. Again, I don't know. :
Q. This cutage that lasted for an entire day, you say it was in the year
2004 or 2005. Again, can you give me sonme more specific information,
whether it was in winter, in the summer?

A. I’'m afraid | can’t answer.

Tr. 11/6 at 13334,
The faiiure of Mt. Kenny and other complamants to provide any'details or records
of outages leaves the scrvice allegations in the record without proper support. There is no
wéy for the Company to verify that the specific outages alleged indeed happened and no
way for the Company to respond to the allegations. This prejudices PCL&P ‘signif‘xcamly
in this proceeding because there is no way of rebutting or disproving the ailegations if
| there are no details that would allow the Com;iany to corroborate or disélaim these |
allegations.  Also, without sufficient detail to support these allegations there is no way for
~ the Commussion to determine the cause of the service issues and no way to assigh
responsibility for the probiem. It is possible that the Company is being blamed for
outages that are not‘attributable to a failure by the Company, such as a storm, an

intentional act, or a roadside accident. Alternatively, certain of these outages may be due
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to problems on the customer's side of the meter, Accordmc*fly, the Commission cannot
rely on these unsupported alleaatmnq of service problems as the basis for a ﬂndmg that
the Company has provided madequate service, particularly in light of the extraordinary
remedy requested.

Where the Company has been able to “reviéw the records of outages for g

particular custorner, it has been able to verify that some of the outages have been outside

“of the Company’s control or has been able to conclude that the customer lives ina

particularly troublesome arca of the service territory. In the case of Mr. Kenny, Mr.
Regan researched Mr. Kenny’s claims of outages and found the following:

Mr. Kenny’s residence is located in Milford, Pennsylvania, near the end of
a long heavily treed road that is served by a step-down transformer and a
long radial line off of the radial portion of Line 7. The Company’s
analysis substantiated that there were 16 outages that affected this
customer in the January 2005 to November 2006 timeframe. The make-up
of interruptions are broken down as follows: one storm related, three non-
Company accidents, one scheduled, one animal contact, one overloaded
fuse, four equipment failures, one of which was the DV riser pole failure,
‘and five tree contacts, one of which was a tree from well outside of the
ROW that fell into Line 7 and disrupted service to all of the customers
served from Line 7. PCL&P would note that seven of these sixteen
oulages were due 1o extenuating circumstances or incidents over which
PCL&P has little control. PCL&P anticipates that its vegetation
management program improvements will address the tree conditions. The
overload condition occurred from a blown fuse on Cummins Hill Road,
and, as a result, the Company upgraded the fuse size. PCL&P
acknowledges that this customer has experienced a higher than average
number of interruptions. It must be noted, however, that this customer is
located near the end of a long heavily treed single-phase spur that 1s ied
from a stepdown transformer, off of a radial feeder at the end of the
Company's service territory. While PCL&P has taken action to improve
his service reliability, given his location, and the exacerbated radial nature
of the system that serves hinm, Mr. Kenny likely will continue to be more
susceptible to outages than the average PCL&P customer.,

PCL&P St. 2 at 26-27.
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“Mr. Regan’s explanation of the outages, their cause and the steps taken by
PCL&P to address these issues are not a substitute for the evidence that complainants
need o introduce into the record in order to substantiate théir claims. The Company’s
records revc’al the number of outages and interruptions and the likely ca’uses of each, but
they also reveal that somé: of the incidents were outside of the Company’s control. Based
on the non-specific testimony of the Complainants, it is impossible to determine whether

| the outages they remember were actually PCL&P’s fault. The Comhaission should’ not
use unsubstantiated claims of outages to find that the Company has failed to meet its
service obligations.

D.  Complainants Did Not Meet Their Burden of Proof on Service

Section 332 of the Public Utility Code places the burden of proof on the
Complainant to show by a preponderance of the evidence that the Compény has violated |
the Public Utility Code, the Commission’s regulations, or a rule or érder of the PUC. 66
Pa. C.8. § 332; 701. In this matter, the Complainants have failcd to meet their burden of
proof and their claims should be rejected.

As noted above, several witnesses testified about outages, interruptions,
fluctuations and other service problems, but in almost all cases, the Complainants failed
to provide sufficient information to ascertain whether PCL&P was responsible for the
incident, Basic information regarding the service problems is missing from the

- Complainants’ testimony ~ information that could help the Company identify a cause and
~ aid the Comumission in determining whether PCL&P was in any way responsible for the
service interruptions. In most cases, as demonstrated above, the Complainants could not

provide dates, times ot even years when the outages happened, much less a cause for the
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outage. The Commission has held that a Complaint, to establish a sufficient case against
a utility and satisfy the burden of proof, must show that the utility is responsible or
accountable for the problem described in the Complaint. Feinstein v. Philadelphia
Suburban Water Company, 50 Pa. P.U.C. 300 (1976). Under the circumstances in this
case, it cannot be said that the Company has failed to meet its service obligations because
the Complainants have failed to come forward with sufficient information to show that
PCL&P is “responsible or accountable for the problenm: described in the Complaint.” 4.
~E.  PCL&P’s Service and Reliability Have Improved

Contrary to the allegations made by the Complainants and the claims made by
- some of the witnesses, service and reliability have improved in the most recent 12-month
period. As of November 2006, PCL&P service has been better than the reliability targets
established by the Commission in all categories. As Mr. Regan testified:

The rolling 12-month Frequency (SAIF]) of 1.18 is better than the target

of 1.31. The rolling 12-month Restoration (CAIDI) of 108 minutes is -

- significantly better than the target of 215 minutes. The rolling 12-month

Duration (SAIDI) of 127 minutes is significantly better than the target of

282 minutes, Contrary to Mr. Lanzalotta's comments, this data supports

the fact that PCL&P’s reliability in 2006 is not degrading, but is

improving and exceeding the PAPUC"s criteria.

PCL&P St. 2 at 19-20.

Mr. Reagan's objective asseSsment of PCL&P’s service improvements are
supported by the testimony of Mr. Forbes, the main complainant in this case. Mr, Forbes
testified twice that the Company’s service has improved in the last year. Under
questioning by Company counsel, Mr. Forbes testified as follows:

| Q. Okay. Let’s get back to outages for a minute. believe you testified
that the company performed work somewhere about a year ago. Is it your

opmlon that the situation with respect to outages has 1mpmved materially
since that work was done?
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A. It has improved. What it has allowed, it has allowed a second source

of eleetric to come over across the river from Port Jervis from your areas

over there. Has it improved the spiking? No. Has it improved outages to

where one particular area may be out longer than another? Yes, it has, and

it’s substantially in that case.
Tr. 11i6 at 39

Q. And yet, you agreed with me that the service has improved materially

in the last year; has it not? o

A. Yes.
Tr. 11/6 at 44, Ins. 13-15,

In addition to the admissions of Mr. Forbes with regard to service improvements,
Mr. Regan’s testimony makes it clear that the Company has endeavored to improve
- service in its territory in responsc to the complaints of 1ts customers. PCL&P is
demonstrating that it will make the necessary improvements in service, and that the
extraordinary remedy of 4 forced sale requested by the Complainants in this case is
unwarranted and unjustified. Based on the evidence of record, the Commission cannot
conclude that the Company’s service problems are neither “unconscionable™ nor
persistent enough to justify an extreme remedy. In fact, the record evidence shows that
the service is improving in the PCL&P scrvice territory.

F. PCL&P Plans Service and Reliability Enhancements

In addition to the efforts that have yielded improvements in current service and
reliability, PCL&P is committed to implementing further measures o ensure enhanced

system performance. The Company has plans to take advantage ofﬁpgradés to Qrange

and Rockland’s Port Jervis facilities 10 provide more reliable service to its customer.
p
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In his rebuttal tesﬁmoﬁy, Mr. Regan provided a brief explanation of system
upgrades that the Company expects will be completed by 2008 and which will bring
~ improved reliability to the PCL&P service area. Mr Regan testified as follows:

...by the end of 2008, Orange and Rockland will have three 69KV lines

terminating at its Port Jervis Substation, which will also be upgraded in -

2008 to provide significantly improved reliability to the 13.2kV and

34.5kV systems that it serves. This exiremely strong source will be

providing substantially improved system reliability to the PCL&P system

and its customers from just a quarter mile away from Pike County. The

eventual tying of the Orange and Rockland and PP&I. 69kV systems is

what PCL&P envisions as the ultimate and correct long-term solution to

improving reliability for all of the customers in this area of Pennsylvania.
PCL&P St. 2at2,1n. 23 10 3, In. 8. The project described by Mr. Regan is an internal
Orange and Rockland project that is moving forward. These upgrades to the sources into
the Port Jervis substation, and the subsequent upgrades to the substation itself are
intended and expected to improve reliability for the entire area. Tr. 1/16 at 100.

Another project that PCL&P is exploring at this time is the possible
interconnection of PCL&P with PPL. This matter is still in the early planning stages.
The Company has completed an intcrconnection study that explores the costs and benefits
of interconnecting its service territory with PJ M."® This iterconnection study will serve
as a basis for continuing to pursue the possibility of'a 69kV transmission line extension
from PPL territory. Accordmg to Mr. Regan, this transmission line extension is the ideal
and proper lang-term solution to improve reliability and allow for future load growth.
PCL&P St. 2 at 2. Mr. Regan elaborated on the benefits of this interconnection thus:

The way that the 69 kV PP&L extension would provide even further

improvements would be the radial portion of line seven that presently
feeds out of our Port Jervis substation when it gets past Matamoras and

' A copy of the Interconnection Study referenced by Mt. Regan in testimony was attached as Appendix B
1o the Report on Competitive Market Conditions Regarding the Pike County Light & Power Company
dated June I, 2006 prepared by the Commission’s Law Bureau (*Law Bureau Report™).
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basically the 1-84 geographic areas, predominantly radial until it gaté to
the end of Milford. So from the point of having another interconnection
with another utility at the back end of Pike, that would be a network
solution, a network interconnection, as opposed  leaving that line radial.
That's where the improvements would come in.
Tr. ’H%‘G at 104-05.
The Company is planning and pxirsuing projects to enhance service reliability for
Pike County customers, |
G. The OCA/Sussex Proposal Would Lead to L.ess Reliability
The OCA, through its witness Robert K’dllin& presented ésuggestion of a plan for
Sussex to provide electric service to PCL&P custofnérs through a proposed o
interconnection of Sussex’s system to the PCL&P system. OCA St. 4. While Mr.
Kolling did not provide any specifics concerning this proposed interconnection, the OCA
did present Petexf J. Lanzalottu as a witness to elaborate in greater detail as to the viability
of a proposed interconnection by Sussex. OCA St. 2. The OCA has presented its
interconnection plan without benefit of any analysis. schematics, or data describing its
technical feasibility and its consequential reliability impact on PCL&P’s customers. Mr.
Lanzalotta acknowledged that he did not prepare any plans, schematics or ‘maps of zhe’
proposed interconnection, nor did he perform any environmental studies or analysis, or
zoning analysis of the proposed interconnection. Tr. 1/16 at 64. Sussex does not intend to
use its own facilities to create the proposed interconnection, but rather, »~in11 utilize a
34.5kV Jersey Central Power & Light Company line. Mr Lanzalotta has not inspected
the Jersey Central line and was not aware that this line would be utilized." Ir. 1/16 at 52

and 68. Indeed, Mr. Lanzalotta’s opinions, as he admitted, are based upon the statements

e T < - -

" Mote mportant. Sassex has not secured JCP&L's approval to use its facilities as part of Sussex’s
interconnection proposal.
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and opinions of OCA witness Kolling who, in turn, has neither pérfonned nor submitted
any analysis conccmihg the technical feasibility of the interconnection. Tr. 1/16 at 68,
74. In fact, Mr Kolling has described the process of developing the interconnection as
having traced something on a map. Tr, 1/17 at 29,

PCL&P witness Angelo Regan testified concemning the proposed interconnection
by Sussex with PCL&P. Mr Regan prefaced his testimony by stating that Mr. Lan’zalotta
had not provided any system maps out!ihing the Sussex system, did not identify the
Sussex sources or the path of the proposed interconnection and the facilities that would
need to be upgraded to interconnect the PCL&P and Sussex systems, PCL&P St. 2 at 9.
The proposed interconnection consisting of a single radial feed from the Sussex source
I‘ccdérs to PCI.&P’# system is approximately 17 to 23 miles from PCL&P's I‘oéd centers.
PCL&P St. 2 at 13, To utilize such a service line will triple the line exposure, or
reltability of the system that PCL&P presently utilizes to serve its customers. PCL&P St.
2 ai 13, ln. 145 T, 1716 126-27. 1t is important {o note that 35% of PCL&P customers,
particularly in the Matamoras and Wést Falls arcas are served from dual services with
automatic trunsfer capacity. Tr. 1/16 at 127. This built<in redundéncy in a significant
portion of PCL&P’s system is in sharp contrast to the markedly inferior Sussex
interconnection proposal (1.¢., a single, long radsal feed with no redundancy). During
cross-examination, Mr. Lanzalotta concufred that a single radial line originating in

’Branchville and terminating in Matamoras without an imercbnnection with the Orange
and Rockland facilities i Port Jervis, New York would result in severely impaired

reliability for the PCL&P customers. Tr. 1/16 at 85, In other words, the Sussex proposal
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for an interconnection with the PCL&P system constitutes a giant leap backwards in
reliability and reasonable service for PCL&P customers.

In suny, Sussex’s int,ergonnection plan was hastily conceived, is devoid of any
technical foundation, and foists upon the PCL&P customers a proposed system that wil

result in markedly inferior service reliability.
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VIL  ARGUMENT ON THE RELIEF SOUGHT

A. The Commission Lacks the Authority to Order a Forced Sale |

The County’s Amended Complaint asks the Commission to order the sale of
PCL&P to another utility or electric cooperative as a remedy to address the allegations in
its Complaint and that of other Complainants. However, the County and the other
Complainants have failed to identify any language in the Public Utility Code which gives
the Commission the jurisdiction, power, or authority to Ord&r the forced sale of PCL&P.

Under the Public Utility Code, the Commission iacks the jurisdiction and/or the

~authority to order the forced sale of PCL&P. The Commission’s power is statutory, and
the legislative grant of power to act in any particular case must be clear. The
Cc‘rmrﬁission derives its authority from legislative action, and its powers are confined to
those specifically declared. The Public Utility Code, 66 Pa. C‘3§ 101, et seq., covers
only such matters as are expressly, or by necessary implication, included within its terms.
Allegheny County Port Auth v. Pa. PUC, 237 A.2d 602 (Pa. 1967).

Additionally, the power and authority to be exercised by the Commission must be
canf“e‘rred by legislative language that is elear and unmistakable. Pro@:ess Gas |
Consumer Group v. Pa‘ PUC, 511 A.2d 1315 (Pa. 1986) (emphasis added). There is no
legislative languagé whatsoever — much less clear and unmistakable language - in the
Public Utﬂity Code that grants the Commission the junsdiction, power or authority to
order the forced sale of an electric utility.

| The case cited by the County in its Amendéd Complaint does not support the
contention or the implication that the Commission has the power to order the forced sale

of PCL&P. In support of its request to have the Commission order the forced sale of
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PCL&P, the County cites the case of Pa. PUC v. Big Run Telephone, Dcm‘két No. C-
822983 (Order entered October 15, 1982) (“Big Run"). However, the Big Run case is not
“relevant to the instant matter, either factually or ‘legally. The OCA and the County
have labored mightily to manufacture similarities between the Big Run situation and the
case at hand. However, there are the obvious distinguishing characteristics to the Big
Run case, which set it far apart from the facts and circumstance of this case. The Big Run
~case involved a telephone company with an “unconscionable number of service
’pmblc‘msz’* (Big Run RD at 2, 10) operating in the days before the break-up of AT&T, the
enactment of the Competition Act, and Section 529 of the Public Utility Code. The case ;
involved a 101‘1g~mnning dispute that first came to the attention of the Comrrﬁssion in
1979 and took nearly ﬁ?c years to resolve. In the end, the Commission ordered the
publication dt’ bids, Big Run reached an agréemént with Bell of PA to transfer its assets
and abandon service, and the Commission approved their Joint Application. In other :
Wcrd& even with a demonstration that Big Run Telephone Company had
“unconscionable service problems.” the forced sale issue was never actually teéted
bénause the transfer was voluntary. Here, while complainants have advanced various
| 'non~spc:éiﬁc claims of outages and interruptions, there is certainly no evidence of an
“unconscionable” level of service problems.
More important, certain cr{tiéal aspects of the Big Run decision underrhine its
authonty as legal precedent. Most significant, the ALI and the Commission in that case
both failed to cite any authority for their decision to force the sale of the Big Run
Telephone ‘Company. So glaring was this omission that the‘n~C“.ammissione:r‘Linda

Taliaferro felt compelled to issue a separate opinion in which she wrote:
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I believe the Commission is without power to order the utility to open its

books and records to interested purchasers, nor are we in the position to

order Big Run to divest itself of its operating territory... If the able

Representatives of Big Run were to utilize the legislative process and, in

- conjunction with their peers in the House and Senate, pass legislation

granting the Public Utility Commission the power and authority to force

an unwilling privately-owned company to divest itself of title and

ownership, then clearly we could act as the Administrative Law Judge

proposes... I do not believe we have the authority to require the Company

(force, 1f you will) to submit to the process recommended by the Judge.
Taliaferro Opinion at 1 and 3. The Commission’s decision in Big Run was never
challenged on appeal. The Commission’s failure to cite to any legislative authority for its
actions makes its orders susceptible to challenge and reversal.

B. A Forced Sale Would Violate Due Process Principles

There i only one area where the Commission has a clear statutory power to order
the sale of a utility company. Under Section 529 of the Public Utility Code, G& Pa.C.S. §
$29, the Commission has statutory power to order the sale of small water and sewer

utilities.”® Here, again, OCA and the County pretend that the Commission is niot mindful

of the procedural safeguards set forth in Section 529, which provide that the only initial
action the Commission may take in the case of a small water or sewer company that is
not pmvidmg appropriate service at reasonable rates is to specify the rates and service to
be provided thereafter. Only after the water or sewer company violated those remedial
orders can the Commission even begin to contemplate additional action of a sale,

Therefore, even if one were to assume that the Commission has the inherent power 10

- order the Sale of the Company, Section 529 demonstrates that elementary due process

¥ Under Pennsylvanija rales of statutory construction, the inclusion of specific tnatters in a statute implics
the exclusion of all other matters. Ken R. an behalf of Charles v Arthur Z., 682 A.2d 1267, 1270 (Pa.
1996}, This 18 known as the doctrine of inclusio unius est exclusio alterius. Based on the doctrine of
inclusio unius est exclusio alterivs, when the General Assembly granted the Commission the power to
~order the zequisition of soiall water and sewer utilities, it did not intend 1o grant the Comumission the
junsdiction, power, or authorily to order the loreed sale of any and all other types of utilities,
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cahsideratiéﬂs prévide that it can do so only afier (1) a procecding where it was
demonstrated that rates and service were statutorily inadequate, (2) the Commission
ordered the company to take remedial action, and (3) the company failed or refused 1o -
take the appropriate remiedial action.

Based on the elementary due process protections that are afforded small water and
sewer c:ompaﬁies under Section 529, the forced sale of PCL&P cannot Jaw{ully be
ccmtémﬁ)‘ated. The complainants here have not sroved that PCL&P has failed td meet its
obligations under the Public Utility Code. Therefore, even the consideration of a forc,ed ,
sale of the Company is grossly premature and fundamentally inapp‘ropr{ate.

’I‘hé Company has shown hére that, by enacting a statute that permits the
Commission to order the acquisition of troubled water systems (66 Pa. C.S. § 529), the
General Assembly precluded the Commission from ordering the same for electric
utifitics. The County and the OCA have maintained that there is a’sigmﬁcant difference
between the Commission’s power to order an zic:quisitién and the Commission’s power to
order a sale. Joint Answer of OCA and the County to PCL&P Objections at 12.

This contention makes no scﬁsc. If, as the OCA and the County argue, the
Commission always had the power to order a force& salé, i‘i»WOlﬂd follow that the
enactment of Section 529 in 1992 was an exercise in redundancy because it, 100,
ultimately involves the forced sale of the small water or sewer utility as a necessary
corollary to the acquisition of it by a larger entity. The County and the OCA have failed
to explain why the General Assembly would feel constrained to codify a power the
Commission always had. It is not explained because it cannot be. The Commission has

no such power.
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More telling, however, is the substance of Section 529 - which the Complainants
and the OCA studiously ignore. Before the Commission can take any action under
Section 529 it must find the following, only after notice and an opportunity 10 be heard:

(1) that the small water or sewer utility is in viclation of statutory
or regulatory standards. ..;

(2) that the small water or sewer utility has failed to comply, within

a reasonable period of time, with any order of the Department of
Environmental Resources or the commission concerning the safety,
adequacy, efficiency or reasonableness of service, including, but not
limited to, the availability of water, the potability of water, the
palatability of water or the provision of water at adequate volume and
pressure;

(3) that the small water or sewer utility cannot reasonably be expected

to furnish and maintain adequate, efficient, safe and reasonable

service and famlztxes in the future;

(4) that alternatives to acquisition have been considered in accordance

with subsection (b) and have been determined by the commission to be
- impractical or not cconomxcally feasible;

(5) that the acquiring capable public uuhty is ﬁnmcml}y,

managerially and technically capable of acquiring and operating the

small water or sewer utility in compliance with apphcable statutory
and regulatory standards and

(6) that the rates charged by the acquiring capable public utility to
its pre-acquisition customers will nct increase unreasonably because of
the acquisition. :

66 Pa. C.S. § 529(a).

’fherefore, even if the Commission were to ﬁ nd that PCL&P is préviding
inadequate service at unreasonable rates, und that it 1s subject to a power similar to that
the Commission enjoys und.cf Section 529, the progedurat safeguards set forth in Scctio‘n
529 m‘ake clear that the only action the Commission couid ihen take would be 1o specify
the rates and service thereafler to be provided. Only after the Company violated those

curative ordersg could the Commission even begin to contemplate additional action.
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Thercfore, even if one were to credit the Complainants' contention that the Commission
has the inherent power to order the sale of the Company, Section 529 demonstrates that it
can do so only after it orders the Company to take remedial action and only after the
Company fails or refuses to do so.

But that is not all that Section 529 requires. Section 529(b) states that:

Before the commission may order the acquisition of a small water or sewer

utility i accordance with subsection (a), the commission shall discuss

with the small water or sewer utility, and shall give such utility a

reasonable opportunity to investigate, alternatives to acquisition,

including, but not limited to:

(1} The reorganization of the small water or sewer utility under new
management,

(2) The entering of a contract with another public utility or a
~ management or service company to operate the small water or sewer
utility. ' ~

(3) The appointment of a receiver to assure the provision of adequate,
efficient, safe and reasonable service and facilities to the pubtic.

(4) The merger of the small water or sewer utility with one or more
other public utilities.

(5) The acquisition of the small water or sewer utility by a
municipality, 4 municipal authorily or a cooperative,

Id. § 529(b) (emphasis added).
Therefore, even if the Comumssion had the inherent powers that the Complainants
| and the OCA claim it does, 4 sale of the Company would not be the only remedy that the

Commission would be required to consider.'® Again, the Commission could consider a

"% Moreover, even if this were a Section 520 proceeding - and clearly it is not - the Commission would have
to find that a putative buyer 1s appropriate. The evidence w this proceeding demonstrates that Sussex 15 not
a suitable buyer for PCL&P and that the co-op has only engaged in very preliminary revicws aad
diseussions,
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more severe remedy only after the Company was afforded an opportunity to cure proven
deficiencies and failed to do so.

The Complainants further ignore the fact that, even if it had the power to order a
sale, the Commission cannot simply order a utility to put itself up for sale, or do so at a
price that the OCA and the County think is fair. Section 529 provides that, even where
the Commission orders a small utility to be acquired, the price is subject to important
legal safeguards:

{(e) ACQUISITION PRICE -~ The price for the acquisition of the small

water or sewer utility shall be determined by agreement between the small

water or sewer utility and the acquiring capable public utility, subject to a

determination by the commission that the price is reasonable. If the small

water or sewer utility and the acquiring capable public utility are unable to

agree on the acquisition price or the commission disapproves the

acquisition price on which the utilities have agreed, the commission shall

1ssue an order directing the acquiring capable public utility 1o acquire the

small water or sewer utility by following the procedure preseribed for

excercising the power of eminent domain pursuant to the act of June 22,

1964 (Sp. Sess., P.L. 84, No. 6), known as the Eminent Domain Code.

Id. § 529(e).

Furthermore, the OCA and the County fail to acknowledge that, just like the
procedures under Section 529, a forced sale, to be lawful, would have to be at a price
determined under the Eminent Domain Code, 26 P.S. § 1-101, ef seq., as the law requires,
That price would be determined based on Section 1-602 of that law, where “just
compensation”™ demands that the measure of damages be “the difference between the fair
market value of the condemnee’s entire property interest immediately before the
condemnation and as unaffected by the condemnation and the fair market value of the

property interest remaining immediately after the condemnation and as affected by the

condemnation.™ 26 P.S. § 1-602 (also known as the “before-and-after” rule). Since fair
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market value is likely to be considerably higher than book value, despite Mr. Kolling's
guarantee, a forced sale would not reduce rates.

For all these reasohs, any decision from the Commission cannot proi‘ide fora
forced sale, divestiture or other disposition of the Company. Assuming, arguendo, that
every element of rates and service raised by the Complainants had been proved, the on}}{
remedy that the Commission could Jawfully adopt would be 1o issue an order prescribing
the rates and service 10 be provided hereafter. Also, asswiiing arguendo that Section 529
applies in‘this instance, pursuant to Section 529, due process requires that the Company
must be afforded an opportunfty to compiy with remedial orders that might emanate from
these proceedings before a sale could even lawfully be contemplated.

Acéordmgly, due process demands that any and all elements of these Coinplaints
that seck to investigate whether the Company should be sold must be dismissed because a
sale is a remedy that may be pursued, if at all, only afier the Company fails to adhere to
any prior remedial orders.

C.  The Evidence Does Not Support a Forced Sale

As was diseussed in more detail above, the Commission’s jurisdiction to order a
forced divestiture of the Company is statutorily non-existent. However, even ifthe
Commmission were reluctant to acknowledge its lack of jurisdiction to order a sale of
PCL&P, the evidence presented by the Complainants in this case is wocfully inadequate
1o support an order to compel d‘iyestiture, The evidence that purports to support the
allegations of unjust rates and unreasonable service is either non-existent or very weak,
and as such, cannot serve as the basis for the extraordinary and extreme remedy sought

by the Complainants here.
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First, the evidence presented does not support a finding that PCL&P default
service rates are‘unreasonablc. The witnesses that testified onflhe issue of rates presented
testimony to the effect that their rates are much higher than they were between 1993 and
2005, but they did not !presenti evidence that they are unreasonable. There was no
evidence presémed to suggest that the Company received more from ratepayers than it
baid for the .p'qwcr it acquired for its customers, for example. There was no evidence that
the Commission eri'ed in appfovin g the auction process in 2005 or that the Company
failed to follow the Commission’s Order»épproving the auction. Similarly, there was no
evi&eneé that the rates were based on something other than “:prevai ling market prices” as
mandated by the Competition Act. In sum, there was no evidence to support the
Complainants® allegations and calls for a forced sale of PCL&P.

Second, there is insufficient evidence to prove the Complainants’ allegations that
the Company’s service is so pobr as to be unrgaSOnable, and zh;cxt the only appropriate
- remedy is to écmpel PCL&P 1o sell itself. A nurﬁber of customers presémed evidénce

regarding outages, interruptions and other service problems, but mucﬁh of the evidence
lacked the kind of detail that would enable the Commission to clearly ascertain whether
the service inc:ident was the result of a failure by the Company to meet Commission
service requirements. Many of the customer complainants failed to provide dates, times,
~duration and oihc,r basie information that would support the contention that the Company
was at fauli for the events described. In a number of instances, the Company has
rescarched its records and found that incidents fitting the vague descriptions that the
Ccmplamams provided were caused by factors outside the Company’s control (storms,

fallen trees, norifcompany accidents, ard the like). Further, the Company has worked
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hard to improve service in an area that is susceptible to cutages because of the rural
nature of the territory, and has achieved significant enhancement in service m the last
year, This evidence, taken together, shows Lhat'PCL&P's service may be imperfect, ’bm
it is improving. Certainly, the evidence of service problems presented in this case is not
sufficient to Justify a forced sale of PCL&P. |

‘Th‘e Comipany has demonstrated its commitment to scrve its customers and to
provide better rates and service. The Company is conﬁaeni fhat its proposed Default
Servu‘c:: Plan will result in a successful auction and better prices for PCL&P customers
because of the aggregaticm of the Company’s load ivith Orange and Rockland and
improved market conditions. In addition, the Company has successfhnvy implemented
meaf;ures to improve service and reliability in its territory and will continue to explore
and put in place additional equipment, procedures and other safeguards 1o ensure
continued improvements in service and reliability. Already, the Cornpany"s efforts have
paid off in better service over the last year as acknowledged by the main complainants in
this case. Based oh the above, the Commission may find that the Company can do better
in the areas of rates and service and order specific steps that the Company should takc to
implement these impioxfements‘ However, there is insufﬁcient evidence of the type of
“unconscionable service problems” or illegal rates that could support an order to force the
sale of PCL&P.

D. Sussex Is Not A Suitable Substitute

Even if the Commission finds that it has the clear and unmistakable statutory
authority t¢ order a forced sale of an electric uti lity, and it finds that the complainants

have met their burden of showing by a preponderance of the evidence that PCL&P’s rates
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are illegal and the Company’s service suffers from an unconscionable number of

problems, Sussex is simply not a suitable candidate to acquire PCL&P’s electric

operations. Among the many deficiencies with the OCA’s Sussex proposal, the

following stand out as worthy of Commission consideration:

¢

Sussex’s rates and service are not regulated or monitored by the Commission or the
New Jersey Board of Public Utilities;

Sussex is a tax-exempt entity, and an acquisition by Sussex of PCL&P would deprive
the County of Pike of tax revenues;

The residents of Pike County would bear the costs of an acquisition and
,’imercoxmection,‘ Sussex members would not; |

Orange and Rockland/Con Edison has rejected Sussex’s offer to di’scuss a sale, and an
aéq uisition by Sussex would involve a costly ahd time-consuming eminent domain
proceeding: | |

Sussex’s 20% rate reduction “guarantee” is not credible because the costs of the

proposed acquisition and interconnection are not known, and these costs are factors

that affect the level df‘rates going f‘orWard;

Neither Sussex nor the OCA have undertaken a comprehensive formal $1udy {0 assess
the feasibility of the proposed Sussex acquisition of and imérconnﬁction with
PCL&P;

Neither Sussex nor the OCA have prepared plans, schematics, drawings or any

studies dealing with zoning, environmental issues, approvals, PJM deliverability

requirements, loads, redundancy or back-up;
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¢ The OCA’s Sussex interconnection proposal would make service to Pike County
customers severely less reliable; |

¢ Susscrx’ does not own or control the facilities necessary to achieve the proposed
mterconnection; Sussex’s plan relies of JCP&L’s Branchville substation for
conneetion and Oran ge and Rockland’s Port Jervis substation for back-up power;

¢ Sussex has not obtained the permission of either JCP&L or Orange and Rockland to
use these facilities, &nd has rot quantified the cost of any upgrades required if such
permission is forthcoming: and

¢ Sussex’sability to finance the acquisition and interconnection is doubtful because it is
based on a letter of imcrést from the National Rural Utilities Cooperative Finance
Corporation that has so many caveats as to make the “conditional commitment”
meaningless.

These obvious material and numerous shortcomings in the OCA’s Sussex
aequisition and interconnection proposal make it plain that Sussex is not a suitable
substitute fbr PCL&P. Sussex’s 20% rate reduction “guarantee” is based oﬁ back-of-the-
envelope guesstimates that conveniently ignore significant cost factors. Sussex’s
intercormection plan amounts to little more than blurred traces on a map. The Sussex
interconnection proposal would be entertaining, in the v.?ay that children’s fairy tales are
entertaining, if its real-life repercussions on Pike County customers would not be so dire.
As demonstrated by the Company, the Sussex interconnection proposal likely wiil fcsult
in increased delivery rates and markedly inferior service reliability. While OCA and the
customer complainants have chosen to willfully ignore these unpleasant realities, the

Commission, in carrying out its statutory duties, must view the Sussex interconnection
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proposal in a clear analytical light. Viewed from that perspective, the Commission has

no alternative but to reject the Sussex interconnection proposal.
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VIL  CONCLUSION

Based on the foregoing, the Commission should dismiss the Formal Complaints in
this case. The complainants have failed to meet their burden of proof with respect to
their rates and service allegations, and the Commission lacks the authority to granl the
relief requested by the complainants.

PCL&P’s current default service rates were approved by the Commission, and as

‘such, ure just and reasonable. Future default service rates will be established by the

Commission in a separate proceeding and the same should not be decided here. ‘
With regard to service, the Complainants have not presented sufficient evidence

‘to justify a :ﬁnding‘ of unreasonable service. [n addition, the Company has implemented

and continues 1o plan for measures that have led and will lead to improvements in service

and reliability.

‘The forced sale of PCL&P which has been’pr‘oposed by the complainants is not
within the power of‘ the Commission to order. Even is such a remedy were pérmissible
under the Public Utility Code, the complainaﬁts have failed to present sufﬁcieni evidence
tojusﬁfy such extreme relief. Furthermore, the propdsed purchaser is not a suitable

buyer for the Company. |




In light of the facts and the law as set forth above, the Complain:s in this matter
should be dismissed with prejudice, and the Commission should order any other relief it

may deem just and proper.
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. PROPOSED FINDINGS OF FACT
| A, Rates
l" On May 31, 2005, PCL&P filed with the Cbmmission for approval, a plan
composed of proposed tariff changes and agreements, as well as the procedufes
necessary to implement PCL&P’s Default Service Implementation Plan, to
become cifective January 1, 2006. Pa. P.U.C. v, PikeCawr/y Light & Power

Company, Docket No. P-00052168.

2. By Order entered September 23, 2005 , the Commission approved; with certain
modifications, the May 31, 2005 petition of PCL&P for approval ofits plan for an
auction to establish POLR rates pursuant to Section 2807(e)(3) of the Public -

Utility Code, 66 Pa. C.S. § 2807(e)(3). Id
3. The Commission specifically approved the very default service rates that are the
subject of the Formal Complaints in this matter. /d.

4. Theresults of the auction were approved by Commission Secretarial Letter dated

October 28, 2005. Id.

3. By Order entered December 21, 2005, this Commission permitted PCL&P’s new
tariffs, based on the auction resulls, to go into effect on January 1, 2006. Id.
6. PCL&P acquired energy for its customers at prevailing market rates as mandated
by the Competition Act. /d.
T Beginning on January 1, 2006, the rates that PCL&P customers paid for
generation increased by approximately 129% and that led to an overall increase in

electric rates of approximately 72%. OCA St 1 at 6 and OCA St. 3 at 10.

-1-
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1.

12.

13.

14,

15,

Mr. Matthew Kahal testified that he does not take issue with the prudence of
PCL&P’s current POLR rates. (OCA St. 1 at 4),
Ms. Nancy Brockway does not assert any “imprudence™ in the PCL&P auction

process (OCA St. 3 at 22).

" By Order entered February 14, 2006, the Commission initiated a fact finding

investigation into the competitive electric market in PCL&P's service territory.
Inittation of a Fact F in’dz'ng Investigation of the Compettive Market Conditions
Re: Pike County Light & Power Company, Docket No. P-00052168 (Order
entered February 14, 2006),

On March 10, 2006, Direct Energy Services, LLC filed a Petition for Emergency
Order Approving a Retail Aggrepation Bidding Program for Customers of Pike
County Light and Power Company, pursuant to 66 Pa.C.S. §§ 501, 1301 and

2802(9), and 52 Pa. Code §§ 3.1-3.5, 5.41 an’dk 5.572. Petition of Direct Energy

Services, 1.LC, Docket No. P~00062205,

On June 20, 2006, the Commission approved Direct Energy’s Petition and an opt-
out aggregation program was eslablished for PCL&P customers. Petition of
Direct Energy Services, LLC‘, Docket No. P-00062205 (Order entered June 20,

2006).

Complainants testified that the County of Pike is currenﬁy a Direct Energy

customer for generation. Tr. 11/6 at 19 and 36.
Mr. Fretta is a Direct Energy generation customer. Tr. 11/6 at 104105, 115.

Mr. Kenny is a Direct Energy generation customer. Tr. 11/6 at 125.

2.



1.

17.

18.

19,

Mr, Dalton is a Direct Energy generation customer. Tr. 11/6 at 144,

As of November 1, 2006, approximately 4,139 customers or 91% of eligible
PCL&P customers are taking generation service from Direct Eris:rg)', PCL&P

ST.1 at 6: Tr. 1/17 at 118.

The Company has filed a proposal to acquire power for its cuslomers at prevailing

market pnices as mandated by the Competition Act. Pention of Pike County Light

& Power Company for Expedited Approval of Its Defaudt Service Implementation

Plan, Docket No. P-00072245.
PCL&P has proposed to seek approval for and to implement a program similar to
the PowerSwitch program currently offered to Orange and Rockland customers in

New York. PCL&P St. 1 at 7.




21,

23.

Service and Reliability

*“Prior to the increase in the Company’s default service rates in January 1, 2006,

the Company experienced a very modest number of complaints each year,”

PCL&P St 1 ats.

'Ylie Delaware Valley Schoo! District did not file any complaints at the
Commission against PCL&P before 2006. Tr. 11/6 at 88.

Mr. Fretta téstiﬁed that he experienced outages, but he did ﬁot cbmplain to either

the Company or the Commission. Tr. [1/6 at }16.

- Mr. Fretta testified about outages that he experienced but failed to give an exact

date for these occu“rrencesk Tr, 1176 at 117<18.

Mr. Kenny testified that he did not file a complaint or exchange any
correspondence with the Commussion or the Company regarding the repeated

outages he allegedly experienced. Tr. 11/6 at 132-33, 136.

Mr. Kenny testified at Jength about outages, interruptions and fluctuations he
experienced but was unable to provide any details of these service incidents
because he kept no records. Tr. 11/6 at 123, In. 22. Tr. 11/06 at 129, In. 25 t0 130,

In. 4.

Mr. Forbes testified to repeated outages and interruptions, but he acknowledged

that he failed to keep records of the problems. Tr. 11/6 at 47.

The type of outages that PCL&P customers experience and the resultant hours of

interruption, arc dircctly related to geography, customer density, vegetation




28.

29.

- 30.

3L

33.

density, system design, and other system and operating specific parameters.

PCL&P St 2 at 25,

PCL&P’s service has improved in the past vear. Tr, 1/16 at 43.

PCL&P’s reliability in 2006 is not degrading, but is improving and exceeding the

- PAPUC’s criteria. PCL&P St. 2 at 19-20.

In the summer of 2006, PCL&P committed to improving its vegetation
management cycle on its PCL&P distribution system 10 a three-year program.

PCL&P St. 2 at 17. See, also, Tr. 1/16 at 124; OCA Cross Examination Exh. 3.

The Company plans to take advantage of upgrades to Orange and Rockland’s Port
Jervis facilities to provide more reliable service to its customer. PCL&P St. 2 at 2,
In. 2310 3, In. 8.

PCL&P has completed an interconnection study exploring the costs and benefits
of interconnecting its scrvice territory with PJM. PCL&P St. 2 at 2.

PCL&P has initiated preliminary discussions with JCP&L and MetEd, and will
investigate if any opportunities exist to interconnect with its existing electric
delivery systems that could improve reliability, while satisfying PJM

deliverability requirements. (PCL&P St. 2 at 15).




34,

35.

36.

3.

38.

39,

Sussex
Orange and Rockland/Con Edison has made it cléar to Mr. Kolling and Sussex
that it is not interested in selling PCL&P. See, PCL&P Cross-Examination Exh.

19,

The cost and rate estimates offered by Sussex and the OCA were calculated
without the benefit of an interconnection study, load studies, environmental
studies or any other schematics or plans. Tr. 1717 at 29-30; Tr. 1/16 at 59, 65-66:
PCL&P Cross-Examination l’”:ﬁ(hibitsf 9-12.

Mr. Kolling testified that Pike County customers would pay the costs of
interconnection and that Sussex members would bear none of the costs. PCL&P

Cross-Examination Exh. 22; Tr. 1719 at 63.

‘Mr. Lanzalotta he did not prepare any plans, schematics or maps of the proposed

Sussex interconnection, nor did he perform any environmental studies or analysis,

or zoning analysis of the proposed interconnection. Tr, 1/16 at 64,

Mr. Lanzalotta did not inspect the length of the Jersey Central Power & Light
Company line which will be utilized for the proposed Sussex interconnection
project. Tr, 1/16 at 68.

Mr. Lanzalotta’s opinions are based upon the statements and opinions of OCA
witness M. Kolling who, in turn, has neither performed nor submitted any

analysis concerning the technical feasibility of the interconnection, Tr. 1/16 at 68,

74.
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41,

42.

The proposed interconnection consisting of a single radial feed from the Sussex
source feeders to PCL&P’s system is approximately 17 to 23 miles from

PCL&P's load centers. PCL&P St. 2 at 13.

Utilizing the service line proposed by OCA and Sussex to interconnect with

PCL&P’s territory will triple the line exposure, or reliability of the system that

- PCL&P presently uses to serve its customers. PCL&P St. 2 at 13; Tr. 1/16 126-

27.

A single radial line originating in Branchville and terminating in Matamoras
without an interconnection with the Orange and Rockland facilities in Port Jervis,
New York would result in severely impaired reliability for the PCL&P customers,

Tr. 1/16 at 85.
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PROPOSED CONCLUSIONS OF LAW

1.

Under the Electricity Generation Customer Choice and Competition Act, the three
components of electric service (i.e., generation, transmission, and distribution)

were “unbundled” and generation became a commodity to be procured in an épen
competitive market. Act 1996, Dec. 3, P.L. 802, No. 138 codified ai 66 Pa. CS. §

2801, et seq. (“Competition Act”).

The purpose of the Competition Act was to mave the Commonwealth’s electric

utility industry away from a traditional system of economic regulation and toward

a market-based approach to cstablishing electric utility rates. 66 Pa. C.S. §§ 2802

(5),(7) and (12).

The purpose of the Competition Act is to relinguish the jocal electric utilities’
monopoly contral over the generation of electricity and to invite competition in an
effort to lower electric generatioﬁ rates for the citizens of the Commonwealth.
Indianapolis Power & Light Co. v. Pu. P U.C., 711 A.2d 1071 (Pa. Cmwlih. Ct.

1998), allocatur denied, 727 A.2d 1124 (Pa. 1999), cert, denied, 119 S. Ct. 1143,

The Competition Act was intended to make electric generation accessible to
utility customers with the belief that this would result in lower prices for

customers. 66 Pa. C.S. § 2802.

- Under the Competition Act, up‘on the expiration of the rate caps, PCL&P

continued to have the obligation to serve its customers. In the case of those
customers who decided to continue to receive generation service from the

Company instead of using an alternative generation supplier, PCL&P had the

.8




9.

10.

11

obligation to acquire energy “at prevailing market prices” to serve those

customers. 66 Pa. C.S. § 2807(c)(3).

Following the expiration of rate caps, PCL&P has the obligation to procure
energy for its default service customers at prevailing market prices. 66 Pa. C.S.

§2807(e)(3).

Pursuant 1o the terms of the Competition Act, PCL&P was obligated to procure

power for its customers on the open market where commodity rates are set by the

prevailing market price for electric generation. 66 Pa. C.S. § 2807(e)(2).

PCL&P’s default service rates were approved by the Commission at Docket No.

© P-00052168. Pu. P.U.C. v. Fike County Light & Power Company, Docket No. P-

00052168 (Order entered August 25, 2005).

The current default service rates are Commission-approved rates and the rates
comply with the Competition Act, which mandates market-based rates. 66 Pa.

C.S. § 2801, er seq.

Once the Commission approved the rates under the Default Service tariffs,
PCL&P was legally bound by the Commission’s determination and was unable to

diverge from the Commission’s rate determination. 66 Pa. C.S. § 1303.

PCL&P is required to bill its Default Service customers for electric generation
service at rates set in accordance with its tariff and cannot charge any other rate
than that set forth in the tariff. 66 Pa. C.S. § 1303; Bell Telephone Co. of

Pennsylvania v. Pa. PUC, 417 A.2d 827, 828-29 (Pa. Cmwlth. Ct. 1980).

9.



12,

13.

14,

L5,

16.

17.

“Tariffs have the force of law and are binding on both the utility and the
customer.” Pennsylvania Elec. Co. v. Pa. PUC, 663 A.2d 281,284 (Pa, Cmwlth.

Ct. 1995).

PCL&P is required Lo bill its Default Service customers in accordance with its
existing Commission-approved Default Service tariff until the Commission

approves a new default service taniff. 66 Pa. C.S. § 1303,

Under the “filed rate doctrine,” the only lawful rate that a utility may charge is

- that approved by the Commission and a utility may not deviate from the filed rate.

Ciamaichelo v. Independence Blue Cross, 814 A.2d 800 (Pa. Cmwlth. Ct. 2002);

Philadelphia Suburban Water Co. v. Pa. PUC, 808 A 2d 1044 (Pa. Cmwlth. Ct.

2002).

Under the “ﬁled rate doctrine,” a rate approved by an égency charged with
establishing such a rate is presumed to be lawful and reasonable. See, Milkman v.
Am. Travelers Life Ins. Co., 61 Pa. D. & C.4th 502, 2002 Pa. Dist. & Cnty. Dec.

LEXIS 94 (C.P. Phila. March 28, 2002).

‘The filed rate doctrine bars claims where the complaint collaterally attacks the
filed rate. Knipmeyer v. Bell Atl. Corp., 51 Pa. D. & C.4th 225, 2001 Pa. Dist. &

Cnty, Dec. LEXIS 289 (C.P. Phila. May 22, 2001},

Direct Energy’s Retail Aggregation rates were approved by the Commission.
Petition of Direct Energy Services, LLC, Docket No. P-00062205 (Order entered

June 20, 2006).

-10-
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19

20,

21.

'The Commission authorized an aggregation program proposed by Direct Energy,
a Pennsylvania-hcensed EGS and the resulting rates are Commission-approved
rates. See, Petition of Direct Energy Services, LLC, Docket No, P00062205

{Final Order entered April 20,’ 2006).

Under the Public Utility Code, “[t}he Commission or any person, corporation, or
municipal corporation having an interest in the subject matter, or any public

utility concerned, may complain in writing, setting forth any act or thing done or
omitted to be done by any public utility in violation, or claimed violation, of any
law which the Commission has jurisdiction to administer, or of any regulation or

order of the Commission.” 66 Pa. C.S. § 701.

The Formal Complainants in this matter have failed to show that PCL&P has
done or failed to do anything in violation, or claimed violation, of any law that the
Commission has jurisdiction to administer, or of any regulation or order of the

Commission. 66 Pa. C.S. §701.

Under Section 701 of the Public Utility Code, a complainant challenging utility

rates established by the Commission bears the burden of proving that the rates are

1o longer reasonable. Duquesne Light Co. v. Pa. PUC, 715 A.2d 540 (Pa.

Cmwith. Ct. 1998).

- A customer chatlenging Commission-approved rates must prove that the rates are

unreasonable by demonstrating recent significant changes in circumstances since

the Commission set the rates being challenged. 1d.

1=
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25.

26.

28,

23, Absence of a showing that a utilities rates are unreasonable establishes prima

Jarie evidence of the facts found in the prior Commission rate order. fd.

Section 332 of the Public Utility Code places the burden of proof on the
Complainants. The proponent of a rule or order has the burden of proof, 66 Pa.

C.S.§332.

Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), generally provides
that the party secking affirmative relief from the Commission has the burden of
proof. Charles A. Patterson v. The Bell Telephone 'C’mnpan}e of Pemrs):?i:am'a,
Docket No. F-8966524, 1990 Pa. PUC LEXIS 19; 72 Pa, PUC 196 (Eebma:y 8,

1990).

"[A] litigant's burden of proof before administrative tribunals as well as before

most civil proceedings is satisfied by establishing a preponderance of evidence

“which is substantial and legally credible.” Samuel J. lmrébem; Inc. v

Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Comwlth. 1990);
John Gera v. PPL Electric Ulilities Corpbration, Docket No. C-20054657, 2006

Pa, PUC LEXIS 32 (April 6, 2006).

A jurisdictional public utility has a duty 10 "furnish and maintain adequate,

etficient, safe, and reasonable service.” 66 Pa.C.S. § 1501.

A person who or that brings a complaint against a jurisdictional public utility,

- pursuant o section 701 of the Public Utility Code, 66 Pa. C.S. g 101, et seq.,

incurs the burden of proving by a preponderance of the evidence adduced at




28.

30.

3L

32,

hearing (consistent with the allegations) that the utility has failed to discharge its

statutory service duty, 66 Pa.C.S. § 332(a).

In order to prevail on a complaint, the Complainant must demonstrate, according

(o statutory law and decisional law criteria or recognized equitable principles, that

the respondent utility has violated a "law which the commission has jurisdiction
to administer” or violated a "regulation or order of the commission.” 66 Pa. C.S.
§ 701. Mary M. Sobota v. Equitable Gas Company, Docket No. C-00981661,

1999 Pa. PUC LEXIS 66, 12-13 (October 18, 1999).

The term "preponderance of the evidence" means that one party has presented
evidence which is more convincing, by even the smallest amount, than the
evidence presented by the other party. Feinstein v. Philadelphia Suburban Water

Company, 50 Pa. P.U.C. 300 (1976).

The Commission has held that a Complaint, to establish a sufficient case against a
utility and satisfy the burden of proof, must show that the utility is responsible or
accountable for the problem described in the Complaint. Patterson, supra., 1990

Pa. PUC LEXIS 19, 7-8 (Pa. PUC 1990).

Section 332(a) of the Code is routinely construed and applied by the Commission

to require a party seeking affirmative relief from the Commission to bear the

burden of producing and coming forward with the evidence and to bear the
ultimate burden of persuading the Commission by a preponderance of substantial
evidence that the relief sought is proper and justified under the circumstances.

Sobota, supra., 1999 Pa. PUC LEXIS 66, 12-14.

-13-
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34.

35

36,

37.

38,

The Complainants have offered evidence that their rates have increased
significantly, but they have failed to show, by a preponderance of substantial
evidence, that the Company's Commission-approved default service rates are

illegal, unjust or unreasonable,

The Complainants have‘presemed evidence of outages and interruptions, but they
have failed 1o show that the Company has violated the Public Utility Code or the

Commission regulations or rules on service.

PCL&P has implemented rates and tariffs and performed all of its service

obligations in a manner consistent with the Public Utility Code and the

Commission's regulations and orders.

The Commission has general administrative power and suthority to supervise and
regulate all public utilities doing business within this Commonwealth. 66 Pa. C.S.

§ 501.

The Commussion power is statutory. and the legislative grant of the power to act
in any particular case must be clear. Felix v. Pa. P.U.C., 146 A.2d 347 (Pa.

Super. Ct. 1959).

The Commission has only those powers expressly provided in the Public Utility
Code. National Fuel Gas Distribution Corp. v. Pa. P.U.C., 464 A.2d 546 {Pa.

Cmwlth. Ct. 1983).

<14~
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40.

41

43,

45.

As an administrative body, the Commission is bound by due process provisions of
constitutional law and by the principles of common faimess. Town Development,

Inc.v Pa PU.C,411 A2d 1317 (Pa. Cmwlth. Ct. 1980).

The power to order the involuntary divestiture of an electric public utility is not

expressly granted to the Commission by the Public Utility Code.

A Cornplaint, to establish a sufficient case against a utility and satisfy the burden
of proof, must show that the utility is responsibie or accountable for the problem
described in the Complaint. Feinstein v. Philadelphia Suburban Water Company,

50 Pa. P.U.C. 300 (1976).

Under the Public Utility Code, the Commission lacks the jurisdiction and/or the

authority to order the forced sale of PCL&P. 66 Pa C.S. § 101, et seq.

The Commission’s power is statutory, and the legislative grant of power to act in

any particular case must be clear. 66 Pa. CS. § 101, et seq.

The Commission derives its authority from legislative action, and its powers are

confined to those specifically declared. 66 Pa. C.5. § 1()1; et seq.

The Public Utility Code covers only such matters as are expressly or by necessary
implication included within its terms. Allegheny County Port Auth. v, Pa. PUC,

237 A.2d 602 (Pa. 1967); 66 Pa. C.S. § 101, ¢/ seq,

-15-
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46.

47,

48.

49.

The power and authority to be exercised by the Commission must be conferred by
legislative language that is clear and unmistakable. Process Gas Conswmer

Group v. Pu PUC, 511 A2d 1315 (Pa. 1980).

Under Section 529 of the Public Utility Code, the Commission has statutory

power to order the sale of small water and sewer utilities. 66 Pa.C.S. § 529,

Under Pennsylvania rules of stawiory construction, the inclusion of specific
matters in a statute implies the exclusion of all other matters. Ken R. on behalf of

Charles v. Arthur 7.,682 A 2d 1267, 1270 (Pa. 1996).

Based on the doctrine of inclusio unius est exclusio alterius, when the General

- Assembly granted the Commission the power to order the acquisition of small

water and sewer utilities, it did not intend to grant the Commission the
jurisdiction, power, or authority to order the forced sale of any and all other types
of utilities. Ken R. on behalf of Charles v. Arthur Z, 682 A.2d 1267, 1270 (Pa.

1996).
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I INTRODUCTION AND SUMMARY OF ARGUMENT.
| This Main Brief is being filed by the Large Customer Group (“LCG"). The LCG
conéists of the following parties. County of Pike, Delaware Valiey School District, Sé,man
Properties, Inc., Hotel Fauchere/Fauchere Hospitality, LLC, Three Lane Utilities Corp.,
Community Building Projects, LLC, and Altec Lansing Te‘chnoiogies. All of these bames
are ’Ccmpiainants in this proceeding.  Additionally, CenterPoint Properties, Inc., a
Georgia property developer with commercial kproperties in the Pike C'oumy‘ Light &
-~ Power ("PCLP"}) service area, is also a member of the LCG.

Thié; proceéding repreéents a case of first impression for the Pennsylvania Public
Utility Commission (“PA Commission” or ‘Commission”). Specifically, the Administrative
'Law Judge ("ALJ"} and the Commission will be required to evaluate, on the basis of this
record, whether the current, excessively high PCLP rates, resulting from prior
Commission decisions instituting a rate restructuring ptan for PCLP, are unjust and
unreasonable given ihe unforeseeable circumstances that arose subsequeht to the
expiration of the rate cap. More specifically, Pike County, as the principal complainant,
and the additional members of the Large Customer Group (“LCG"}, will demonstrate
that the impacts of the Commission’s restructuring plan, as applied to PCLP, did result
in the imposition of'unjust and unreasonable rates far in éxcess of any rates being
charged by jurisdictional electric utilities elsewhere in the Common‘wealih‘ of
Pennsylvania. The LCG contends that the end result of the expiration of the PCLP rate
cap, with the adoptbn of market-based rates, constitutes éstablishment of rates
inconsistent with the just and reasonable standard required by Section 1301 of the

Public Utllity Code, 66 Pa, C.S. § 1301, and inconsistent with the intent of the Electric




Generation Customer Choice and Competition Act, 66 Pa. CS. § 2801 et seq.
("Restructuring Act”).

Additionally, the evidence put forth in this case demonstrates that PCLP's
standard of service dées not meet the requirements of Section 1501 of the Public Utility
fiode, 66 Pa. C.S. § 1501, in that its services and facilities are not adequate, efficient,
safe .émd reasonable under even the most minirﬁum standards established under these
criteria. This conclusion is supported by substantial, unrebutted evidence of chronically
pom service by dozens of residential and business cus‘tomeré‘

Evidence of continuing, unreasonably high PCLP rates into the foreseeable
future coupled with PCLP’s fundamentally unsafe and inadequate sérvice and facilities
compels this Commission to exercise its plenary authbrity under Section 501 of the
Public Utility Code , 86 Pa C.S. § 501 and Commission éuthorw to réquire the parent
entity, Orange & Rockland Utilities, Inc. ("O&R"), to make PCLP available for sale on the
public market for acquisition by the preferred acquirer, Sussex Rural Electric
Cooperative (“Sussex”) or other interested purchasers. Only in this circumstance will
just and reasonable rates, as required by Seciion 1301, be established within a period
of time to allow the residential and business community to survive-,‘, Only in this
circumstance will thére be an opportunity for services and facilities to be restored to a

minimun level consistent with Section 1501 requirements.




i, STATEMENT OF THE CASE.
A. Factuél History.
| PCLP is a wholly-owned subsidiary of O&R. O&R provides electric service to
approximately 290,000 customers in counties in the States of New Ydrk and New
Jersey (as well as a portion of Pike County, Pennsylvania). O&R is a éubsidiary of
Corisoiidated Edison, Inc. (“Con Ed”)f, a holding company with principal offices in‘ New
York City. Con Ed owns Consolidated Edison of New York, Inc (*Con Ed of NY”) as
well as O&R and Rockland’Electric (*Rockland”). OCA Exhibit No.NB-2 {sponsored by
Nanéy Brockway) shows the size of PCLP relative to O&R, Rockland and Con Ed of
New York, by relative operating revenues, and along a number of other measures. Con
Ed Energy, a marketer affiliate, was a winner in the initial auction ‘ieadingﬁto the 1 29%
increase in generation rates as of January, 2008 in the PCLP terrifory. (OCA St No. 3,
pp. 6-7). |
On July 23, 1998, at Docket No. R-00974150, the PA Commission approved a
Restructuring Settlement Agreement under which the Commission determined that
PCLP would be the provider df last resort (“POLR") for PCLP customers,’ Uhder the
Restructuring Settlement, the rates would be set in two phases. Historically, PCLP has
received 100% of its generaﬁqn requirements from its parent, O&R and Rockland. At
the time of restructuring in Péﬁ‘hsylvahia, Q&R and Roék!and were in the process of
opening ’théir New York service territory to retail competition and had agreed to sell off
thyeir generation assets The PCLP Restructuring Settlement provided that, before the
sale and during Phase [, the POLR generation rate would be set at 3.4 cents per kWh,

to which was added a Competitive Transition Charge (“CTC") of 1.734 cents per kWh,




for a total generation Charge of 5.134 cents per kWh. When O&R divested itself of its
generation, Phase Il would commence, and PCLP's POLR rates would increase based
on the treatment of the CTC. Following the sale of O&R‘s generétion. assets, PCLP's
total generation charge, i.e. the,POLR rate’and the CT C, was not to éxceed the 5.134
cents per kWh. (OCA St.No. 3, pp. 8-9). :
By Ordef entered March 11, 1999, the Commiss.ion approved ihe merger of O&R
with ConEd Dkt No. A-110850F0003 On June 25, 1999, the PA Commission entered
its Order at Dkt. No. A«ﬂDSSOFOOM approving the sale by O&R'-of:its'generation to
Southern Company. After application of the proceeds of the sale, PCLP’s CTC was
decreased to 0.070 cents/ kWh, and its POLR rates correspondingly increased from 3.4
cents {0 5.064 cents/kWh. (OCASL.No.3,p.9).
 In February 2001, PCLP filed a Petition with the PA 'Commiss?én‘ for ah; exception
to the rate cap limitations that it had agreed to in its Restructuring Settlement. After
l‘engthy litigation, in 2002, PCLP entered into a POLR Settlement with interested parties
addressing its post"transition POLR rates. Under the settlement approved on August 9,
| 2002 at Dkt. No. P-00011872, the CTC charge was eliminated in its entirety and the
avé_t*ag,e generation }rates,‘ inc‘reased about 9.7% to 5.65 cents per kilowatt-hour. The
. P(’)L\R\Sett{emeht ral’lowed. PCLP to increase the POLR rate again as of January 1,
| 2008, byas much as 5%, é,r up to 5.93 éents/kW’h‘ These generation rates were to
rerriain in effect {hrough the end of 2005. In the event Commission regulations requiring
a particultar POLR plan were not in effect by June 1, 2005.; PCLP was éiso required ;to
file a plan for procuring future POLR supply. The POLR Settlement also requifed PCLP

to maintain its delivery rates at then-current rates through December 31, 2004, subject




to certain exceptions. As of January 1, 2005, PCLP invoked the provision of the POLR
Settlement allowing it to increase POLR rates by 5%. to 5 93 cents/kilowatt hour. (OCA
St.No. 3, p. 9). | | |

On May 31, 2005, PCLP filed a default service implementation plan to establish
new generation rates to be effective 1/1/06. The plan proposed a competitively bid
réquest for proposal to meet PCLP's service obligations for the years 2006-2008, The
plan Lctilized a financial swap auction process. The PA Commission approved the plan
with modifications on August 25, 2005 at Dkt. No. P~00052168,:‘reducing the length of
the contract to be bid from three years to two years. On October 25, 2005, PCLP
conducted its auction for POLR service for the period commencing January 1, 2006.
| The éuction produced a POLR rate of 14 4 cents per kWh for the first 1,000 KkWh of
monthly usage for a residential customer and a rate of 12.4 cents for usage above that
level. This represented a genération rate inCreése of 129%. (OCA St. No. 3, pp. 9-~10)f
’ OCA Exhibit No. NB-3 provides a chart showing the recent rates of PCLP
residential customers for the period 2001 to the present. There have been no changes
in PCLP’s distribution rates during this period. For a residential customer ’using 700
kWh per month, the 2005 auction translated to a total average bill {including both
dist:fibutio'n and generation) of $»132 per month, roughly a 73% increase f_rom 2005 bills.
This is an increase from about $75 for the same amount of usage. (OCA St. No. 3 p.
10). k

As a result of the numerous formal and informal complaints from customers of
PCLP, the Ccmmission, on February 14, '2006; opened a faot—ﬁriding investigation at

Dkt. No P-00052168 and required that a report be prepared in 60 days. The




‘Commission convéned a public hearing on February 27, 2006 at the Delaware Vaney ;
High School at wh'xch;k two Commissioners and other agency personnel attended. The
hearing attracted several hundred PCLP customers aé well as representatives of PCLP.
While the investigation was proceeding, consideration was given to seeking an
alternative POLR supplier. These discussions bore fruit with a proposal from Direct
Energy Services, LLC ("Direct”). (.OCA St. No. 3, pp. 1‘0;1 1.

On March 10, 2008, Direct filed a Petition for an Emergency OGidur Approving a
Retail Aggregation Bidding Program for Customers of Pike County Light and Power
kCompany (“Petition”). The Petition, docketed at P-00062205, set forth a mechanism by
which polential aggregators could take over all or part of the POLR obligation at rates
lower than those set based on the 2005 Auction. The matter was sent to hearing by
Order entered April_G. 2006 and a one-day hearing occurred on April 11, 2006, On April
26* 2006, the Commission issUed a Final Order at Dkt. No. P-00062205; that stated that,
given the unique situation presented, a Retail th-Out‘Aggreg,ation Bidding Program
should be instituted to serve PCLP’s customers. The program went forward, and on
April 28, 2006, the Commission issued a Secretarial Letter that indicated the
consideration of all bid proposals and the approval of Direct as the winning bidder in the
Retail Opt-Out Aggregation Bidding Program. (OCA St. No. 3, pp. 11). |

The Direct bid ultimately came close to the rates that applied under the resu!t‘s of
the 2005 auction. The average monthly bill for a residential customer taking POLR
service through Direct and using 700 kWh per month came down slighﬂy, from

$132/month under the 2005 auction results to $121/month for Direct customers. For a



;resxdéntial customer using 700 kWh per month, the average monthly bill, for generation
service from Direct, is just under $90 per month on average over the year.

On June 22, 20086, the Commission released the Law Bhreau Report ent,it!ed
“Report on Competitive Market Conditions Regarding the Pike County Light & Power
Company” (“Report") at Dkt, No{P~00052168. Among the recommendations contained
in that Report ére as follows:

a. The Commission should explore the integration of the
Company's energy procurement after 2007 with either its
New York affiliate (O&R) or New Jersey affiliate (Rockiand).

b. The Commission should consider having an independent
study performed regarding the costs and benefits of the
interconnection of PCLP’s electric system with PJM as well
as other needed distribution/transmission improvements in
the region.

¢. The Commission should consider having an independent
study performed regarding the costs and benefits of the sale
of PCLP to another Pennsylvania EDC or rural electric
cooperative

d. PCLP shall be instructed to file its next default service plan
no later than December 31, 2006 so the Commission and
the public have a full 12 months to consider the proposal.

e. PCLP should consider filing an updated PowerSwitch
: proposal with the Commission later this year.

f. If PCLP is to remain in the NYISO for the long term, the
Commission should consider the grant of an indefinite waiver
of Pennsylvania EDI rules to facilitate entry of more EGSs
into the retail market.

g. PCLP's service territory shall be surveyed for alternative
energy/renewable energy potential.

h The Commission shall consider the permanent transfer of
borderline customer accounts to  Metropolitan Edison
Company, to the extent it is both technically feasible and that



Metropolitan Edison Company prices are expected to be
below the Company’s prices for the foreseeable future.

Law Bureau Report at pp. 16-20.

B. -Procédural Histdry Before the Cdmmfssion..

This proceeding began with the County of Pike and several other parties’ﬁling
~ formal complaints with the PA Commission oh or about February 24, 2006 auégmg that
PCLP had instituted rates that constituted an unfair, unjust and unreasonable burden on
the customers of PCLP and .the’ Milford/Matamoras service area.

The Office of Consumer Advocate (“OCA") and Office of Small Business

Advc;ca‘te (“OSBA”) filed Notices of Intervention on April 5 and 24, respectively. An

~ Interim Order for Consolidation of Complaints was issued May 9, 2006 and 21 additional
complaints were filed thereafter. A First lnterim Order delayed the Initial Prehearing
Conference from May 24, 2006 for 6’0 days.

Subsequently, Pike County filed an Amended Complaint on July 12, 2006 in
which it alleged that the rates charged were not just and reasonable uhder Section 1301
of the Code; that the servibe was not safe and adequate under Sectién 1501 of the
Code and that PCLP h‘ad‘no efnployees or facilities in Pennsylvani‘a. Pike Co,unty
requested that the Commission order the sale of PCLP‘ to ahother utility or rural electric
cooperative and to take such other actions, including those set farth m the Law Bureau's
Juné 22, 2006 Report, that the Commission determined to be just and reasonable and

in the public interest. Subsequently, numerous residential and business customers filed

formal complaints alleging unfair and unreasonable rates as well as inadequate service

characterized by frequent outages and voltage surges.




On July 14, 2006, ALJ Jandebeur issued a Prehearing Conference ’Order and
Second Intenm Order of Consolidation that had the éffect of consolidating all of the
'outétand‘ing complaints at various dockets into one proceeding and requiring active

participants to appear and participate at the next Prehears’ng‘ Conference. On July 25,
2005, counsel for the LCG entered his appearance. Counsel for PCLP entered his
appearance on July 28, 2006. Prehearing memoranda were ﬁiéd by all parties on July
31, 2006. An initial Prehearing Conference was held on August 3, 2006 in Scranton at -
whic‘h» time issues were discussed and preliminary determinations were made on which
‘partfes would formally participate. |
On or about August 4, 2006, PC‘LP’:ﬁ'led_ P.reliminar‘y Objections and Answer and
New Matter to the Amended Complaint of Pike Ccun‘ty, ~Additionally, on August 18,
2006, a number of camp!amants notified the OCA of their mtent to withdraw their
cc:mptamts by the designated date of August 18, 2006 On August 15 20086, Pike
County and OCA filed a Joint‘Answer to PCLP’s Preliminary Objections. On August 25,
2006, Pike County filed its Reply to PCLP's Answer and New Matter. |

An additional telephonic Prehearing Conference waé held on August 24, 2006 in
which a specific schedule was established for the case. At the August 24, 2006
- Prehearing Conference, only those parties (residential or small commércial) ’wh’o were
actually present at the hearing were permitted to continue to participate. Many of the
complainants elected to withdraw their complaints or their complaints were
subsequently stricken for failure to appear.

On September 7, 2006, the OCA filed Petitions signed by 400 residential and 105

business customers of PCLP seeking rate relief. On September 21, 2006, ALJ"




Jandebeur issued Interim Order Il — Cerlification of Question to Commission Re:
| F’:reﬁminary Objection Regarding Forced Sale of PCLP.

This Order certified to the Commission the question of whether the ALJ
proceeding should be stayed p‘endihg the adoption of the Law Bureau Report
rec’ommendations Additionally, on September 21, 2006, A‘LJ “Jandebeur issued an
Interim Order Re: Preliminary Objections and Outstanding Motions. In that Order,
preliminary objections raised by PCLP with regard to Commijssién jurisdiction, OCA's
rate chai!enge being barred by the filed rate doctrine and joinder of a necessary ’.party
were all denied by the ALJ. The ALJ did grant PCLP's preliminary objec;ioﬁ with regard
to inclusion, as an issue, of Pike County alleged billing errors of other customers. The

~ Order further acknowledged that many formal complaints of residents and b&siness had
- been withdrawn and other complaints were relegated to inactive party stétus due to
failure to participate. Additionally, the ALJ did reiterate the com_plainaﬁts‘:" | burden of
proof under 66 Pa. C.S. § 332 with regak‘rd to demonstiaﬁng the unreasonableness of
current rates. Further, PCLP was determined to bear the burden of proving their
services and facmttés are avdequa':;e, efficient, safe and reasonable under 66 Pé. CS. §
'1‘15’(_c)~. Direct »Enér‘gy was also joined as an indispensable party.

A public input hearing occnrred in this matter on October 4, 2006 at the Best
Western in H‘unts' Landing, Matamoras, PA. Approximately 46 customers testified.
Briefs were filed by the parties on or about October 5, 2006 with regard to the Material
Question forwarded to the Commission for disposition. On October 5, 2006, Interim
Order Il was issued that formally joined Direct Energy. On October 6, 2006, a second

Petition containing 27 residential and 9 business customers was filed in this proceeding
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by OCA. On October 16, 2006, PCLP filed a Petition for Interlocutory Review to the

Commission on the conclusion of law finding by A‘LJ Jandebeur assigning the burden of
proof on PCLP to demonstrate that its services and facilities were safe and adequaté. |
Subsequently, an Errata N»’otice was issued which pléced the burden of proof with

regard to d.emor‘xstratim of unsafe and inadequate service on the Complafnants.

On October 24, .2006, the Commission entered an Opinion and Order responding
~ to the Certification of a Material Qdestion by ALJ Jandebeur. In that Opinion and Order,
“the Commission determined the proceeding should not be delayed pending completion '

of the recommendations in the Law Bureau Report nor should ‘th'e issue of “fq;ced» sale”
be removed from the scope of the case. |

A Prehearing Order was issued on October 25 20?)6‘ on the upcoming
evidentiafy hearings. Additionally, on October 26, 2006, both PCLP "air‘e':’d the OCA filed
their Briefs with respect to the Petition for Interfocutory Revijew as a .precautignary step.
On N‘ovember 1, 2008, PCLP withdrew its ,Petition for Interlocutory Review baséd on the
issuance of the Errata Order correcting the burden of proof determination.

Hearings were subsequenﬂy held on Novembér 6, 2006 at which time.
Complainants presented the testimony of witnesses .F;orbes, Hessling, Fretta, Kenny
and Dalton. Direct Testimony of OCA and OSBA waé filed on November 17, 2006.
.PCLP 'fiked’ a M‘otioh to Strike Testimony of Nancy Brockway on December 6, 2006.
PCLP filed its RebUtt'al Testimony on December 11, 2006. OCA and LCG filed answers
in Opposition to the Motion, This Motion was denied on January 16, 2007.

Additional hearings in this matter occurred on ,Jahuary 16, 17 and 19, 2007 in

Scranton wherein the remainder of Complainants’ witnesses were presented as well as

1




witnesses for OCA. OSBA and PCLP. Some witnesses’ testimony was stipulated into
the record A number of witnesses presented surrebuttal testimony orally. Main Briefs
are to be filed on February 12, 2007. This Main Brief is being filed on behalf of the LCG

in this matter.
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111, BURDEN OF PROOFf
The following cumplai‘nants have the burden of proof in 'this proceeding: Pike
- County, Delaware Valley School District, Samall Properties, Inc, Hotel
Fauchere/Fauchere Entertainment, LLC, Community Building Projects, LLC,’Three
Lane Utilities Corp. and Altec Lansing T edhnoiogies. This burden is established
pursuant to Section 332 of the Public Utility Code, 66 Pa. C.S. § 332. The burden of
proof in this proceeding with regard to both the unjustness and unreasonableness of
current rates under Sections 1301 and 2807 of the Code, 66 Pa. C.S. § 1301, 2807, and
as to the inadequacy of existing service pursuant to Section '1501 of the Code, 66 Pa.
C.S. § 1501, is borne by the Complainants comprising LCG and the other active
Complainamsf The foregoing parties also have a burden of proof of demonstrating the

Commission’s authority to require O&R to sell the distribution system of PCLP.
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Iv.

STATEMENT OF ISSUES.

The LCG Complainants state the issues as follows:

Are the current rates being charged by PCLP just and reasonable under the
standards of Section 1301 and consistent with the intent of Section 2801 of the
Public Utility Code, 66 Pa. C.S. § 2801?

LCG believes this question should be answered in the negative.

Is the service currently being provided by PCLP safe, reliable and adequate
consistent with the requirements of Section 1501 of the Public Utility Code, 66
Pa. C.S. § 15017

LCG believes this question should be answered in the negative

Does the Commission possess the requisite authority to require Orange &

Rockland Utilities, Inc. ("O&R") to make available for sale the distribution system
of PCLP?

 LCG believes this question should be answered in the affirmative.
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- V. LEGAL STANDARDS TO BE APPLIED.
A. PCLP’s Rates, Although Established by Commission Order in lts
Prior Restructuring Proceeding, Have Resulted in the Current
Imposition of Unjust and Unreasonable Rates Pursuant to Section
1301 Following Removal of the Rate Cap. ~
The first issue to be decided in this proceeding relates to the unjust and
unreasonable rates currently borne by PCLP customers that were imposed following
PCLP's adoption of a Generation Supply Plan that utilized a financial hedging/auction
process for obtaining PCLP’s electricity requirements fonowing the end of the
generation rate cap in December 31, 2005. LCG contends that the current rates being
paid by PCLP customers are unjust, unreasonable and in violation of the Section 1301
standard of the Code. Section 1301 requires rates to be just and reasonable as follows:
Every rate made, demanded, received by a public utility, or
by any two or more public utilities jointly shall be just and
reasonable, and in conformity with regulations or orders of
the commission.... )
66 Pa. C.S. § 1301.
‘The Section 1301 “just and reasonable” standard was enacted during the era of
traditional rate base/rate of return regulation. This standard was established to provide
a basis by which parties could determine if rates sel by the Commission were fair and
equitable to both the utility and the customer. Ascertaining the reasonableness of rates
under the Section 1301 standard involves scrutiny of the various components of the rate
filing together with consideration of other factors that make up the Commission's
ratemaking process.

Since the enactment of the Electric Generation Customer Choice and

Competition Act, 66 Pa. C.S. § 2801 et seq. ("Electric Restructuring Act”), the just and
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‘reasonable standard must now be expanded to accommodate the new realities of
electric deregulation. Although the just and reasonable standard is not specifically
incorporated within Chapter 28, the importance of that standard in determining whether
rates are fairly and equitably developed still applies. |
- Section 2807(e) of the Electric R‘e’structuring Act establishes the electric

‘dxstribution company's continuing obligation to provide‘ electﬁc service following
imptementation of restructuring and the choice of aflternaﬁve generation by a c‘u‘s‘tomer‘
Section 2807(e)(3) further states:

If a customer contracts for electric energy and it is not

delivered or if a customer does not choose an alternative

electric generation supplier, the electric distribution company

or commission-approved alternative supptier shall acquire

electric energy at prevailing market prices to serve that

customer and shall recover fully all reasonable costs.
66 Pa. C.S. § 2807(e)(3).

In the present circumstance, rates established under the PCLP restructuring
proceeding resulted in relatively stable rates from mid-2002 through 2005. {Dkt. No. P-
00011872, Order entered August 9, 2001). PCLP thereafter submitted a Generation
Supply Plan on May 31, 2005 as required by the 2002 Settlement Agreement. Th:e.kP(an
called for the acquisition of “financial swap” instrurnents through a computer-based
auction utilizing capacity and energy hedges for varying periods up to a total of three
~yéatrs. The auction results would serve as a basis for settfng POLR retail rates. (OCA
St. No. 1, pp. 10-11). |

: Wholesale marke.t generation prices, since the time of the‘ PCLP 2002
setilement, exhibited an upward trend in increasing volatility. Wholesale ‘power suppiy

prices, including those in NYISO Zone G (where PCLP acquires its power), are closely
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linked to the natural gas market that is the marginal fuel for e[éctric generation during
many hours. These factors drove the price of gas and consequently the price of
electricity much higher in the fall of 2005. (OCA St. No. 1, pp. 11-12).

At the time PCLP conducted its antion _on."ci)ctober 25, 2005, market pricing
results werevextremely high and did not generate a great degree of competition. As a
consequence, significant higher rates experie‘ncéd by PCLP customers as of January
2006 were ka factor of: (1) poor market timing; (2) the extremely small size of PCLP's
POLR load: and {(3) PCLP’s limited interconnection with only the NYISO. (OCA St. No.
1, pp. 12-14). The negative impacts of the 'ﬁnancial hedge auction process are more
fully discussed in later sections of this brief. Suffice it to say, however, that the intended
result's of the PA restructuring plan did not result in opportunities for customers to enjoy
competitive market conditions as was the case in other jurisdictional service areas.
LCG »cchtends that the rate process resulting from the financial hedging/auction process
utilized by PCLP and O&R in October 2005 was essentially “doomed to failure” because
of the structural vdef"iciencies inherent in the PCLP service area. Nor can these
structural deficiénéies be easily corrected or modified. The end result of the 10/25/05
auction was unjust and unreasonable rates for PCLP customers far in excess of other
rates being paid byjunsdnctional electric utility customers.

It should be noted that, under Secﬁon 2807(e)(3), the electric utility is }equired,
following expiration of the rate cap, to acquire sufficient electricity for its custofners at

prevailing _market prices. 66 Pa. C.S. § 2807(e)(3). In most instances, the term

“prevailing market prices” defines a marke{ area which allows the electric utitity an

opportunity to access sufficient suppliers and sources of energy so as to result in
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electric ra‘teys which are market-based and, simultaneously. just and reasonable. In the
~instant circumstance, structural deficiencies in PCLP's connection to the NYISO made
that result impossible. As a consequence, PCLP's customers are effectively held

captive to PCLP’s own limited sources of generation which, as experience has shown,

may continue to result in significantly higher rates into the future. This is especially true |

if PCLP continues to utilize financial hedging and the auction process as a mechanism
for obtaining its power supply.

LCG contends that the inherent structural deficiencies in PCLP's access 1o

electric power portends a continuing risk of above-average rates into the future. As

prevailing market prices under Section 2807(e)(3) will continue to be the standard in a

post-rate cap environment, LCG asserts that the rates currently being paid by LCG and

all PCLP customers are unjust and unreasonable under Section 1301 as that standard
should be applied 1o the post-deregulatory environment imposed under Chapter 28 of
the Code

OCA witness Brockway testified on the subject as follows:

Q. Judge Jandebeur. Ms. Brockway, [ have just one question for you.
You have used the phrase intolerably high. And while | understand
just a generic understanding that paying way more than your
neighbors is intolerably high, 1| am wondering what the basis of that
phrase is other than that? ,

A. Ms. Brockway: | would say that there are two bases in addition to
that. For many customers, they can't afford this you know. And
your honor heard the testimony of the individuals... U'll just point to
the testimony of these individuals who talked about inability to pay
their bills. Small businesses talked about inability to keep their
businesses open. So there's an affordability problem . there is

~ always an affordability problem for low-income customers, but this
appears {o extend considerably beyond the level of customers who
are in poverty to a more general sense of the customers.
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The other thing | would point to is that we have here an alternative.

It would be one thing if there was no reasonable way for any

institution, the Commission, any company, any cooperative, ... to

solve the problem for these customers, and it was stuck in a

geographical place that could not be overcome. But that's not the

case here. So to leave the customers with this high level of rates
- when there are alternatives is, to my mind, infolerable.

(11/16 Tr. 18-19).

The Electric Réstructuring Act did not repeal or supersede the “just and
| reasonable standard” of Sectioh 1301 The Act declared that competitive market forces
rather than traditional cost-based generation would be the basis for es:tabliShihg justand

reasonable rates. However, PCLP customers are currently receiving neither the

protection of requlation or the benefits of cokn‘petition‘ PCLP customers are in a
sttuation where the continuation of high rates now and into the future demands that
measures be taken to correct these‘ structural barriers that prevent PCLP customers
from accessing mofe reasonably priced power. What makes this situation eminently
correctable is that the ultimate solution —acquisition by Sussex—exists. A detérmination '
 that rates as set are currently unjust and unreasonable is fundamental prerequisite to
| reaching that desired goal. |

B. PCLP Has Not Met the Section 1501 Standard of Providing Adequate,
Efficient, Safe and Reasonable Service and Facilities.

One of the principal issues to be decided in this pr'obeeding is whether or not
PCLP‘S “Facilities” ahd “Service" are adequate, efficient, safe and reasonable under
Section 1501 of the Code. It should be noted that the Code at Section 102 defines
“Facilities” as follows:

| All the plant and equipment of a public utility, including all

tangible and intangible real and personal property without
limitation, and any and all means and instrumentalities in any
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manner owned, operated, léased, licensed, used, controlled,
furnished, or supplied for, by, or in connection with, the
business of any public utility...

66 Pa. C.5. § 102.
~Additionally, “Service” is defined as follows:

Used in its broadest and most inclusive sense, includes any
and all acts done, rendered, or performed, and any and all
things furnished or supplied, and any and all facilities used,
furnished, or supplied by public utilities, or contract carriers
by motor vehicle, in the performance of their duties under
this part to their patrons, employees, other public utilities,
and the public, as well as the interchange of facilities
between two or more of them, but shall not include any acts
dane, rendered or performed, or any thing furnished or

~ supplied, or any facility used, furnished or supplied by public
utilities ‘

66 Pa. C.S. § 102.
The Code then proceeds to establish each public utility's obligation with regard to
its service and facilities as follows:

Every public utility shall furnish and maintain adequate,
efficient, safe, and reasonable service and facilities, and
shall make all such repairs, changes, alterations,
substitutions, extensions, and improvements in or to such
seivice and facilities as shall be necessary or proper for the
accommodation, convenience, and safety of its patrons,
employees, and the public. Such service also shall be
reasonably  continuous  and  without  unreasonable
interruptions or delay. Such service and facilities shall be in
conformity with the regulations and orders of the
commission. Subject to the provisions of this part and the
regulations or orders of the commission, every public utility
may have reasonable rules and regulations governing the
conditions under which it shall be required to render
service....

66 Pa. C.S. § 1501.
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Many PA appeliate decisions have interpreted the definitions of both “service”
and “facilities” These decisions have traditionally viewed the Commission’s authority to

regulate service and/or facilities of public utility in a very broad sense. Country Place

Waste Treatment Company, Inc. v. Pa. Public Utility Commission, 654 A.2d 72 (1995).
Further, when a public utility's failure to maintain reasonable and adequate service is
alleged, it is for the Commission to determine whether service provided by the ulility is

falling short of the statutory standard required of it. Honey Brook Wéter Co. v. Pa.

Public_Utility Commission, 167 Pa. Commonwealth Ct. 140; 647 A.2d 653 (1994),

appeal denied, 540 Pa. 587, 655 A.2d 518. The public is entitled to efficient service from

‘a public utility at reasonable rates. City of PiﬁsburQh V. ‘Pa. Public Utility Cbmmissian,
172 Pa Super. 230, 93 A.2d 715 (1953). |

The PA appellate courts have held that the Commission has the power to issue
orders and regulations to assuré that each public utility provides service and maintains
facilities necessary or proper for the safety and convenience of the public. Borough of

Moosic v. Pa. Public Utility Commission, 59 Pa. Commonwealth Ct. 338, 429 A.2d 1237

(1981). Additikcnally, the Commission’s ability to dictate or impose its authority on the
‘management of 'utm'ty operations is not completely unfettered. A utility has the right to
manage its own affairs to the fullest extent consistent with the public interest but it is
within the purview of ’the Commission 1o require changes, upgrades or modifications to
the provision of service where there is shown to be an abuse of discretion or arbitrary

action is established. Pennsylvania Railway Corﬁpany v. Pa. Public Utility Commission,

187 Pa. Super. 590, 146 A.2d 352 (1958), vacated, 396 Pa. 34, 152 A 2d 422: Lower

Chichester Township v. Pa. Public Utility Commission, 180 Pa. Su‘pek‘r, 503, 119 A.2d
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674 (1956). Public utility law provides the Commission with jurisdiction over matters
relating to the reasonableness of utility service, facilities and rates as well as other
matters concerning the utility's formulation of reasonable _rulesk and regulations

governing conditions under which service, facilities and rates shall be rendered,

~ constructed or imposed. DiSanto v. Dauphin Consolidated Water Supply Company,

291 Pa. Super. 440, 436 A.2d 197 (1991); Elkin v. Bell Telephone Company, 247 Pa.
Super 505, 372 A2d 1203 (1977), affirmed, 491 Pa. 123, 420 A 2d 371; Behrend v.
Bell Telephone Company of PA, 431 Pa. 63, 243 A 2d 346 (1968). Additionally, a public

utility in the exercise of its managerial functions, may determine, in the first instance, the
.typ;e ‘and extent c“)f its service to the public within the limits of adequacy and
reasonableness but such service must conform with the Commission’s regulations and
mdé‘rs, The utility is bound, on the Commission's order, to make such changes in

service and facilities as are deemed necessary or in the public interest. Duguesne Light

Company v. Pa. Public Utility Commission, 164 Pa. Super. 166, 63 A.2d 466 (1949).

The Commission has also addressed the application of Section 1501 in a
multitude of decisions. The Commission has sustained complaints finding unsafe,

inadequate and inefficient service in a wide variety of situations involving a utility’s

fallure to provide fundamentally sound and reliable utility service. In St Francis of

Assisi Catholic Church v. PG Energy, Dkt. No. C-20042391, 2005 Pa. PUC LEXIS 16

(Order entered May 19, 2005), the Commission upheld a complaint by a complainant
refigious institution against PG Energy for failure to timely maintain and insped‘ metering
equipment that resulted in an unreasonably high gas bill. In addition, the utility was

required to pay a civil penalty of $5,000.
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In Margaret Peschka v. Equitable Gas Company, Dkt. No. C-00015534, 2002

- Pa. PUC LEXIS 10 (Order entered June 28, 2002), the Commission sustained a
complaint against Equitable Gas where it was determined that the utility had permitted
‘water to infiltrate the gas line on six separate occasions and a ufiiity employee had

submitted a fabricated réport to the Commission’s Bureau of Consumer Services. A

civil penalty of $1,000 was assessed against the utility. In Denver Braughler v.

Pennsylvania Electric Company, Dkt. No. C-00014798, 2002 Pa. PUC LEXIS 3 (Order

 entered February 22, 2002), the Commission sustained a complaiht against the electric
utility for failure to provide adequate notice about an impending shut off and for violation
of other procedures associated with providing notice of shut-offs to customers. A similar

situation occurred in Bernstein & Bernstein, PC v. Duquesne Light Company, Dkt. No.

C-892646, 1992 Pa. PUC LEXIS 63 (Order entered May 21, 1992). In this proceeding,
complainant law firm alleged violation of Section 1501 of the Code against Duquesne
Light Company for failure to provide prior notification of two pianhed service

interruptions that disrupted complainant's law practice. The Commission sustained a

portion of the complaint and assessed a civil penaity of $750. In Beiger v. PECO

Energy (ﬁompanv, C-00992680, 2000 Pa, PUC LEXIS 21 (Order entered May ‘9‘, 2000),
‘comp‘laménts expe‘riehced electric 27 outages in a 16 ménth peﬁod, 230f which were
reported to and acknowledged by PECO. Complainants also expe}ienced power surges
that damaged electrical appliances. The frequent outages affected the daily life of the

fcb’mplamants,, PECO failed to respond to complainants' phone calls about service

interruptions. - The Berger case is particularly relevant to the instant proceeding as it
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involves ,3‘ single custormer experiencing multipté outages over a period of a year that
sf:gniﬁcantly disrupted the complainants’ lifesty!e.' |

These decisions demonstrate that the Commission will find a violation of Section
1501 even where that inadequate service affécts an individua; customer. | in thi’s case,
PCLP’s deficient service is chronic and system-wide and the utility is unresponsive.

The record demonstrates an endemic and widespread 'history of inadequate
service that has been eXperienced by hundreds bf PCLP customers including residents
and busihess owners. The impacts of this poor service range from voltage surges that
damage electrical appliances and computers to outages of both short and long duration
that disrupt the lifestyles of both residential and business customerrs,‘an‘d force thése,
parﬁés to leave the service“area. When coupled with the unreasonably high rates
impiemented in Januaxy of 2006, the evidence presented fulfils the st‘atuibry
requirements 1o demonstrate a violation of Sec’tion’ 1801 of the Code. It should be
noted that LCG is not seeking monetary penalties (which would not result in any
1mpr0vémems to service) but affirmative relief in the nature of requiring PCLP to make
its electrical system avaitable for sale to Sussex.

The foregoing recitation of legal authorities demonstrates both t‘h‘e breadth of
Commission jurisdiction over provision of services and facilities as weli as the standards
imposed by the Commission and the appellate courts in ensuring safe, adequate and
efficient service by public utihties. Measurement of this standard is not necessarily
“purely subjective or objective. It contains elements of both.

From an objective perspective, the evaluation to be made in this proceeding,

should evaluate the adequacy and reliability of PCLP service against traditiona! indices
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for outages and the number and frequency of customer complaints, both formal and
mfcm'iat Thié is demonstrated in the testimony onCAwitness Lanzalotta. -Additionally,
a subjective standard must be utilized through evaluation of the testimcny of residential
and small busingss customers on the real “day to day" impac{s of PCLP's poor service
on the quality of life.

It cannot be understated that provision of electricity service is a fundamental
carriponent of daily life in the 21 century as is the need for safe and adequéte water
and wastewater, telecommunications, and gas/oil heating services. When these
fundamémal components are not present and fail to meet minimum standards, a
disruption in the lifestylke of the customers is virtually assured. The evidence presented
in this proceeding demonstrates the degree to which the inadequacy of electricity
service has diminished the quality of life in the PCLP service area. For this reason,
there must be a careful examination of the standards outlined in these cases in
évaiuatéhg whether or not PCLP's quality of service does or does not meet the Section
1501 standard. LCG contends that, when all of the evidence is reviewed, the standard
has not been met with regard to PCLP’s fundamental obligation to provide safe,
adequate and efficient service consistent with Section 1501 standards.

C.  The Commission Has the Statutory Authority to Require That PCLP
Be Put Up for Sale.

LCG contends that the Commission possesses the statutory authority to require
PCLP to be put up for sale. This authority arises from a number of provisions within the
- Public Utility Code. Initially, Section 501 of the Code, 66 Pa. C.S § 501, entitied

General Powers provides as follows:

25



(a) Enforcement of provisions of part. — In addition to any
powers expressly enumerated in this pari, the commission
shall have full power and authority, ang it shall be its duty to
enforce, execute and carry out, by its regulations, orders, or
otherwise, all and singular, the provisions of this part, and
the full intent thereof, and shall have the power to rescind or
modify any such regulations or orders. The express
enumeration of the powers of the commission in this part
shall not exclude any power which the commission would
otherwise have under any of the provisions in this part.

Section 501 has been interpreted to grant extensive general powers to the
Commission but this power must be read in light of the enumerated powers set forth in
the Cade and in conjunction with the purpose of the Commission to regulate and control

public utilities in determining cost and service to the public. United Telephone Company

of PA v._Pa. Public ‘Uﬁﬁtv_Commission. 676 A2d 1244 (1996). Additionally, the
Commission has been invested with broad poWers to supervise and regulate utilities
and to protect the rights of the public. The Commission has the power to make such
regulations not inconsistent with law as’may be necessary or proper in the exercise of

its powers or performance of its duties. Erie Lighting Company v. Pa. Public Utility

Commission, 131 Pa. Super. 180; 198 A.901 (1938).

Section 501 is the plenary provision that is supplemented by additional provisions
of the Code, primarily Section 1103, which governs the grant of certiﬁcaies of public
convenience 66 Pa C.S.§ 1103. It is well-settled that any public utility must obtain a
‘certiﬁcate ptior to the provision of public utility service in the state. 66 Pa. CS § 1102.
| Additionally, Section 1103 requires that certificates be granted on!’y after completing the
necessary investigations and hearings following submission ofr the necessary

dbcuments 66 Pa. C.S. § 1103(a). The Commission may also make a finding or
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determination that establishes conditions on the cerlificate that are deemed just and
reasonable. 66 Pa. C S § 1103(a)

Aithoughf the Commission’s Section 1103 authority does not explicitly provide for

~a revocation or canceling of certificates, Pennsylvania appeuatecasé'law has
determined that the Commission has authority to revoke or rescind certificates for good

cause. Rheemns Water Company v. Pa. Public Utility Commission. 153 Pa.

Commanwealth Ct. 49, 620 A.2d 609 (1993); Fusaro v. PA Public Utility Commission,

34 Pa. Commonwealth Ct. 14, 382 A. 2d 794 (1978); West Penn Water Co. v. Pa.
Public Utility Commissibn, 10 Pé. Commonwealth Ct. 533, 311 ‘A. ’Qd‘ 370 (1973).
These decisions are only the most recent in a number of decisions that have ‘héld that
the Commission, having the power to grant authority, also has the tmpﬁcit’power to take
away that authority. | ’

As early as 1918, the Pennsylvania Superior Court’'s determination m Diehl v,

- Public Service Commission, established this unequivocal right Diehl v. Public Service

.Cammis‘si‘on, 69 Pa. Super. 419 (1918). Upholding the Commission’s revocation of a
bus line operator cerificate the Court held:

The Commission has the full power to revoke the certificate
granted to Diehl as it had to grant it.

 Diehl, 89 Pa. Super. At 421.

This holding was followed in later decisions. Paradise v. Pa. Public Utility Commission,

184 Pa. Super. 8; 132 A2d 754 (1957); Snyder v. Pa. PublicAUtiIitv,Commissién, 187
~ Pa. Super. 147; 144 A 2d 468 (1958) |

The Pennsylvania Supreme Court addressed this issue in its 1933 decision of

Day v_Public Service Commission, 312 Pa. 381, 167 A.565 (1933). In this proceeding,

27



appellant argued that the Commission had no specific statutory authority to revoke a
certificate of public convenience. The Court rejected this argument stating as follows;

A certificate of public convenience confers no privilege in

itself; it only obtains validity when issued upon the order of

the Commission. The conclusion is inevitable that the power

to rescind an order entails the authority to revoke a

certificate,
Day, 167 A. at 566.

Revocation of certificates routinely oceur in motor carrier proceedings. Pa. PUC

v. Pegasus Transportation Holdings, Inc., 2006 Pa. PUC LEXIS 72 (2006). Revocation
of certificates have been raised as ultimate sanctions in the case of fixed utilities, in a

few instances. Application of LP Water & Sewer Comipany, 19983 Pa. PUC LEXIS 117

(1993), Pa. PUC v. Metropolitan Edison Co., 1980 Pa. PUC LEXIS 56, 54 Pa. PUC 276
(1980). | |

It proceeds logically then, if the Commission has the plenary au,th’oriiy to revoke a
certificate, it also has the authority to require a utility to take action short of revocation
such as to require a parent utility to divest itself of a poorly performing, deficient utility
charging exorbitantly’“high rates. The logic behind this argument is that, to revoke
F’CL,P”S*‘ cediﬁcate, without more, while sanctioning the public utility, does not address
the underlying problem of poor service and high rates suffered by PCLP's customers.
Revdcation of a certificate in this instance does not allow for a competing certificate
holder (in the case of a revocation of a motbr carrier certificate) or an alternative
provider to assume PCLP’s service obligations. Requiring that O&R put PCLP up for
sale accomplishes two desired results: (1) eliminates an under-performing utility that

has lost the confidence of its customers and (2} allows a viable,k neighboring electric
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cooperalive to acquire the PCLP system and assume the .se.rvicer'respcnsibilitizas'* all
within the scope of Comniission authority. | |

| As OCA witness Brockway noted, intractable problems with rates ahd; ééwice
“tend to happen most often in the case of very small utilities. (OCA St No. 3, p»;,31)‘
This Commission has been faced with a similar fact pattérn- in thé case ~6f Pa. Public

Utility Commission v. Big Run Telephone Co., Dkt. No. C-822983 -(-Oéder entered

October 15, 1982). Between 1979 and 1981, Big Run Telephone Co. (“Big Run’) was
the subject of continued litigation before the Commission over rates and service. In
1981, the Commission opened a formal investigation into the operations of Big Run.
The OCA sought an order to show cause why the Commission should not rescind Big
Run's certificate of public convenience and necessity. The OCA cited the “wide-spread
disconnections, the oppressive rates, the unconscionable service and the community of
dissatisfaction in Big Run.” (OCA Petition at p. 2). The ALJ. Joseph J. Klovekom,
issued his Recommended Decision on September 8, 1982 and found that “an
altémaﬁv_e source of service for the Big Run service area would be preferable to
continued service by BRTC.” (Recommended Decision at 11). Judge Klovekorn made
: tﬁhisrecnmmehdation:

...on the basis that there is no other way to bring rates

down to reasonable levels and on the basis that there

is general dissatisfaction with the operations and

management of the Big Run Telephone Company, so

widespread that relations between the company and

the ratepayers could well be termed “poisoned.”
R.D.atp. 11 ’ o
The ALJ also noted that the residents of Big Run had “expressed a disﬁnct

preference” for Bell of Pennsylvania to take over the telephone company from Big Run.
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The ALJ concluded that a sale, facilitated by the Commission, was the best solution
even in the absence of a finding that the existing utility was not providing legally
 inadequate service:

..{EJven assuming the existence now of legally adequate

service, the level of service and rates would definitely

improve if the assets of BRTC were sold to another .

company --- one that can provide service more in line with

the wishes of the Big Run residents. To this end, this

Commission should use its good offices to solicit bids from

other telephone companies and act as a broker for the sale

of BRTC s assets.
R. D atp 11,

The Commission adopted Judge Klovekorn’s decision with some .amendments
on October 15, 1982, and directed that a notice of solicitation of bids for the assets of
Big Run be pubﬁshed. Bell of Pennsylvania would be specifically invited to bid. In the
event a sale were not effectuated within 60 days, an Order to Show Cause would issue,
requiring Big Run justify the continuation of its certificate of public convenience. After
the decision, Big Run entered into negotiations with Bell of Pennsylvania} Bell of
Pennsylvania acquired Big Run and was able to lower rates and improve service for
customers in the Borough., This resolution of the Big Run matter has direct parallels to
the situation in PCLP. If PCLP were sold to Sussex, the testimony of OCA witnesses
Kaha!, Lanzalotta and Kolling suggest that the level of service would improve and the
fevel of rates would certainly come down. Sussex can provide service more in line with
the wishes of PCLP’s customers. It is also important iv note that the Commission, in
adoptmg the AlJ's recommendation, implicitly acknowledged its authanty to require

BRTC to enter into nego‘uations with Bell of PA.
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LCG contends that additional analogous authority exists under the Code. The
Commission has been required to address the problems of small, nonviable water
~companies. To this end, the PA Legislature enacted Sectio’n 529 of kthé Code that
émpowers the Commission to require nonviéble water companies be acquired ‘by larger
viable water utilities. 66 Pa. C. S. § 529. The rationale behind this 'legjslat‘ionk was that
~ the rates of these troubled companies are so high while the service quality is so low that
ther;é is no realistic way the siiuation' could be remedied short of divestitur’e. The
solution has been to sell the sméll water company to a larger firm with the assets to
make the necessary 'investments to improve the qdaﬁty of service at reaso:a.abt,erataé.

LCG contends that the reasons behind forced divestiture of small troubled utilities
under Sectsén 529 and the recommended divestiture of PCLP are different yet the two
circumstances share the same characteristic that the problems cannot be solved m the
context of the current structure of the utility. In the case of PCLP, the unresolvable
problem is that PCLP is a small appendage of a large NY utility that 6perates under a
different regulatory scheme and accesses power requirements in a manner that limits
srice ﬂexibmty. |

LCG conten‘ds that the Commission would have had the power, under Sections
501 and 1103, to either require a failing water utility to put itself up for sale or revoke iis
~certificate, Now, Section 529 goes further and permits the Commission to decide, not
~only to sell but also to force ancther utility to purchase it. Although Section 529 is not
applicable to electric utilities, Section 501 plenary authority coupled with the
Commission's authority to revoke or rescind certificates of public cﬁnvenience, provides

the necessary statutory basis for the relief sought.
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Commission decisions from other jurisdicticné also provide guidance. Additional
support ar:iées. from a recent (June 14, 2005) Ohio Commission determinatioh: ordering
Monongahela Power Company (“Mon Power”) to negotiate with Columbus Southerm
Power Company (“CSP”) towards a sale by Mon Power of its Ohio distribution utility to

CSP Inre Monongahela Power, Case No. 05-765-EL-UNC (Order entered June 14,

2005). The two utilities entered into negotiations, and by August 2, 2005, they had
entered into a purchase agreement for CSP, a subsidiary of American Electric Power, to
| buy the Chio assets of Mon Power, |

The Ohio Commission’s reasons for requiring the sale are relevant to the PCLP
fact pattern. Mon Power, like other Ohio utilities. was facing \difﬁcmties in the transition
to market-based rates. Its charges as provider of last reksod were set to increase
substantially at the end of the transition period, and, unlike other Ohio utilities, Mon
Power wés unwilling -to propose a rate stabilization plan,

In both"cas‘es, the problem occurs because of price spikes anticipated, or
experienced, at the end of the transition period to competition. In the Mon Power
situation, the utility was unwilling to make rate adjustments to Smooth,the path {o market
'rates‘ In the PCLP situation, the utility has not offered to make similar rate adjustments
that would provide meaningful relief to the customers. Eveh if the utility were winihg to

méke such adjustments, LCG asserts there are supérior alternatives, notably the sale of
PCLP to Sussex. |

The statutory rate scheme in Ohio differs from the provisions of Title 66 of the

Public Util‘ity code. The Ohio Commission has the authority to authorize a new electric

supplier to take over where an existing supplier is not rendering “physically adequate
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service.” The Ohio Commission has held that “only the physical adequacy of the
service is relevant, under the terms of Section 493383(8), Revised Code.” ‘  The Ohio |
Commission ultimately approved the transfer of Moh Power becausé it was in the public
interest. Re: Mon Power, 2005 PUC LEX!SSSA); 245 PUR 4" 501 (Order entered
November 9, 2005). The Ohio Commission facilitated the solution to a problem that
affected a minority of Ohio consumers, who otherwise were faced with rate shock on
account of the actions of their distribution utility. LCG contends that the instant
c:rc&m’stances, brought on by PCLP, from both a rate and service perspective, are no
less compelling and argue for this Commission to arrive at a similar result.

Additional examples of Commission-initiated utility divestitures also eXisi. In Néw
Hampshire, Connecticut Valley Electric Company “CVEC”") was a small utility on the
border between New Hampshire and Vermont, owned by an ‘out~of~state holdin’g‘
company. CVEC charged high rates to customers and objected to New Hampshire's
policy initiatives. In the late 1990’s, CVEC challenged the New Hampshire Commission
by initiating a federal court action to prevent the implementation of the Gommission’s
rulings on restructuring. CVEC also sought and obtained a federét court order
preventing the New Hampshire Commission from implementing traditional prudency
regulation, peﬁding the outcome of the court proceedings on the restructuring case.

New Hampshire policy makers sought an alteinative to continued
ownership by the parent company. The Commission informally raised the issue with
Public Service Company of New Hampshire (‘fPSNH")~ which indicated an interest in

buying CVEC on appropriate terms. Ultimately CVEC, Commission Staff and PSNH

! Yerian y;Buckeye Rural Electric Cooperative, Case No 02-2548-EL-CSS, Opimon and Order

(October 15, 2003}, :
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negotiated a comprehensive settlement of a variety of pending CVEC issues and CVEC
| was sold to PSNH. ((OCA St. No. 3, pp. 33-34).

Updn conclusion of the sale, CVEC customers began paying the same réte és all
other' PSNH customers or 20% less than theif current CVEC rates. CVEC customers
also began experiencing better service, since PSNH's crews could respond on a more
timely basis. PSNH customers did not see a rate increase. The cost of the purchase
was folded into PSNH's stranded costs restructuring settiement, extending the recovery
peﬁod by about 2-3 months. This difference in the recdvery period under the PSNH‘
restructuring agreement was not noticeable to customers. The transaction was po:ssibie
béc:ause, CVEC (10,000 customers) was small in relation to the PSNH (475,000
customers) load. (OCA St. No. 3, pp. 34-35). |

1.CG contends there is no legal or structural impediment that prevents an electric
cﬁoopé‘raﬁve such as Sussex from acquiring an investor-owned utility. In Pennsylvania,
Wellsboro Eléctrie Company and Citizens Electric Company of Lewisburg are both
investor-owned utilities owned by an cooperative utility. The Pennsylvania Commission
just recently approved the sale of a small gas company, Gasco Distribution Systems,
Inc.’s Claysvilfe Division, to Knox Energy Cooperative Association, Inc. (A-
120(}()1[2}“-"200%, Order Entered September 29, 2006)‘. In Hawaii and Vermont, Citizens
Communications sold its local electric subsidiaries to Kauai Electric COOpefative and
Vermont Electric Cooperative respectively, which operate the former investor-owned
utilities as cooperatives. (OCA‘St. No. 3, p. 35).

LCG contends, based on a conjunctive reading of Sections 501, 1301, 1501 and

additional PA and extra-jurisdictional authority, that the Commission has both the
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statutory authority and the duty to invoke its powers to force the divestiture by O&R of
the PCLP system. Any lesser action would be an abdication of Commission ka‘uthority in
this matter. If the Commission is unable to reach this decisibn, LCG contends that an
Order to Show Cause be issued as ta why PCLP's Certificate of Public Convenience
should not be revoked. |

D. PCLP’s Extraordinarily High Rates Coupled with Grossly Inadequate
Service Justify the Relief Requested.

The LCG is asking for this Commiséion {o grant the extraordinary relief of
compelling O&R to put the PCLP system on the market to be acquired by an interested
purchaser, in this case Sussex. Under less severe circumstances other lesser fc)rmé of
relief may have sufficed. If this situation had only invélved unjust and un’reasonable
rates, some of the other options suggested by PCLP and the Law Bureau in its Report
may have been considered such as financial hedges or integration with Rockland
Electric. If the circumstances only involved pdor service, then_penalti‘es, sanctions and
a directive from the Commissiony to take specific actions in a _deﬁnite timeframe may
have been sufﬂbient to address the issues. Unfortunately, PCLP customers are faced
With Iongstanding service issues exacerbated by intoietably high rates. Extréordinary
measures of relief are now required. |
"‘VL PCLP’S RATES, AS APPLIED, ARE UNJUST AND UNREASC‘%:&BLE,

“A.  PCLP’s Utilization of the Financial .SwépfAuction Mechanism in the -
Face of Volatile Market Conditions Was Imprudent and Directly
Resulted in Establishment of Unjust and Unreasonable Rates.

In February 2001, PCLP filed a Petition seeking to increase the POLR rates

establishéd in its original restructuring case, due to claimed increases in its costs of

procurihg generation supply, from the wholesale market. The parties evéntually«
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reached a settlement agreement in mid-2002 estabii‘shing a new, higher set of POLR
rates ihét would remain in effect through thé end of 2005, with ,thé “rate cap” for
generation rates réachmg 5.93 cents per kWh in 2005. The settlement had certain
‘other important conditions including a distribution rate ‘cap, the PCLP’s commitment to
| conduct a PJM interconnection study (to determine whether customers would obtain net
benefits from inté‘rconnecting with PJM) and PCLP’s agreement td submit its post-2005
generatioh supply plan by June 1, 2005 The Commission approved this settlemént
agreément, as filed, resulting in relatively stable rates from mid-2002 through 2005.
(Docket No. P»GOOMB?"Q, Order entered August 9, 2001) (OCA St. No, 1, p. 10). |
PCLP submitted a Generation Supply Plan (“Plan”) on May 31, 200"5 as reQuired

by the 2002 Settlement Agreement. The Plan called for the acquisition of “financial

swap” instruments through a computer-based auction (utilizing capacity and energy

hedges) for varying time periods, potentially up to three years. The auctions would

have “ceiling prices” to use as the basis for determining the acceptability of the bids.

The auction results, if successful, would seérve as they basis for setting POLR retail rates,
along with a true-up mechanism to ensure do!lar«fondollaréost recovery.” PCLP's
proposal was similar to an auction held earlier in 2005 by its New York affiliate, O&R, for
a portion of its load. (OCA St. No. 1, pp. 10-11).

PC’PL, utilized a hedge mechanism rather that a more traditiohal mechanism
: because it believed that its intra-systém Power Supply Agréement ("PSA"), approved by

the Federal Energy Regulatory Commission ("FERC®), preciuded the use of a more

2 - PCLP's proposal involved a financial swap instrument hedged for differences between a fixed
price and the New York day-ahead market However, load imbalances are resolved in the real time
market, and there can be differences in price between the real time and day-ahead markets. This true-up
mechanism uitimately was not approved by the Commission.
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- standard competitive procurement of physical (e.g., full requirements) power supplies to

serve POLR loads. PCLP's New Jersey affiliate, Rockland Electric, had obtained a

FERC modification to the PSA to permit it to do just that, and there was no reason why

PCLP should not do the same. In early 2006, PCLP obtained the needed FERC

apprciva’l fand’ no longer faced this procurement restriction. After an opportunity for

review by the parties, the Commission permitled the auction process to proceed, with

certain modifications. (Docket No. P-00052168, Order entered September 23, 2005)
(OCA St. No. 1, p. 11), |

| Wholesale market generation prices, since the time of the 2002 settlement,
exhibited an upwafd trend and co‘nsiderable volatility As OCA witness Kahal testified,
‘t’here was also an upward price trend during calendar 2005, which <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>