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~ COMMONWEALTH OF PENNSYLVANIA
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Office of Administrative Law Judge
P.0O, BOX 3265, HARRISBURG, PA 17105-3265

QOctober 23, 2006

In Re:

(SEE LETTER DATED 10/3/06)

C-20065922 Delaware Valley School District
C-20065942 Pike County

C-20065922
C-20065942
C-20066194
C-20066260

- £-20066264
C-20066261

C-20066262
C-20066263

C-20066194 Joseph Fretta
C-20066260 Samall Properties, Inc.
C-20066264 Samall Properties, Inc.
C-20066261 Three Lane Utilities, c/o Richard Snyder

C-20066262 Three Lane Utility Corporation

C-206066263 Richard Snyder ,
C-20066264 Samall Properties, Inc.
C-208066336 Altec Lansing
C-20066481 John W. Dalton, Jr.
C-200866546 Peter P. Kenny
C-20066668 -~ Joan Stohr
€-20066722 - Hotel Fauchere, LLC

C-20066725 - Community Building Projects

| - €-20066753 ~ Dana Gobin
and Office of the Consumer Advocate Party Intervenor
and Office of the Small Business Advocate Party Intervenor

v

Pike County Light & Power Company

Rate/Billing Dispute.

Hearing Cancellation/Reschedule Notice

 PLEASE DOCKET

INREPLY PLEASE
REFER YO QUR FILE

€-20066264
C-20066336
C-20066481

C-20066546

C-20066668
C-20066722
C-20066725
C-20066753

This is to inform you that the Initial & Further Hearings on
the above-captioned case previously scheduled for January 9 & 10,

2007 have been canceled.

#3I010896 rov 11703
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The hearings have been rescheduled as follows:

Iype: ' Initial & Further Hearings
Date: Monday, November 6, 2006

- Tuesday, November 7, 2006
Wednesday, November 8, 2006
Thursday, November 9, 2006

Time: 10:00 a.m.
Location: Room 318

Scranton State Office Building
100 Lackawanna Avenue
Scranton, PA 18583

Presiding: Administrative Law Judge Ember S. Jandebeur
- Room 317 ~
Scranton State Office Building
100 Lackawanna Avenue
Scranton, PA 18503
Telephone: - 570.963.4818
Fax: 570.963.3310

Please mark your records accordingly.

If you are a person with a disability, and you wish to
attend the hearing, we may be able to make arrangements for your
special needs. Please call the scheduling office at the Public
Utility Commission at least (2) two business days prior to your
hearing:

« Scheduling Offdice: 717.787.1399
AT&T Relay Service number for pers.ons who are deaf or
hearing-impaired: 1.800.654,5988

- Note: There will be a real time reporter at the hearings.

pc: Judge Jandebeur
Dawn Reitenbach
Beth Plantz
Docket Section
Calendar File

H391086 rev 11103
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CERTIFICATE OF SERVICE S

County of Pike | . , s
V. : . Docket No. ~ C-20065942, er al.

Pike County Light & Power Comipany

1 hereby certify that Lhave this day served a true copy of the foregoing docnment, the
Office of Consumer Advocate Interrogatories Set IX, upon parties of record in this proceeding in
accordance with the requirements of 52 Pa. Code § 1.54 (relating to service by a participant), in the
manner and upon the persons listed below:

Dated this 24" day of October 2006.

SERVICE BY E-MAIL and FIRST CLASS MAIL

BT

John J. Gallagher, Esquire ~ John L. Carley
Edward J. Lanza, Esqure Assistant General Counsel
Saul Ewing LLP 4 Irving Place
Penn National Insurance Tower New York, NY 10003-0987
2 North Second Street, 7th Floor Counsel For:  Pike County Light & Power
Harrisburg, PA 17101 , ' Company
Counsel For:  Prike County Light & Power
Company James P. Melia, Esquire
, Kirkpatrick & Lockhart
Daniel G Asmus ' 18th Floor
Assistant Small Business Advocate 17 North Sccond Street
Office of Small Business Advocate Harrisburg, PA 17101-1507
~ Commerce Building, Suite1102 ~ Counsel For: Samall Properties, Inc., Three Lane
300 North Second Street Utility Corporation, and Richard Snyder

Harrisburg, PA 17101
Comunsel For: Qffice of Small Business Advocute




Shellt L. Whitmer, Esquire
County of Pike

506 Broad Street

 Milford, PA 18337

Counsel For. County of Pike

& / g &

 Tanya J. McCloskey
-Semor Assistant Consumer Advocate

PA Attomey L.D. # 50044

E-Mail: TMcCloskey@paoca.org

Aron I. Beatty

Assistant Consumer Advocate

PA Attorney LD, # 86625

[-Mail: ABeatty@paoca.org

James A. Mullins

Assistant Consumer Advocate

PA Attorney LD. # 77066

- E-Mail: JMullinst@paoca.org

Counsel for

Otffice of Consumer Advocate

555 Walnut Strect 5th Floor, Forum Place
Harrisburg, PA 17101-1923

Phone: (717) 783-5043

Fax: (717) 783-7152

-000920030.DOC



DATE:

COMMONWEALTH OF PENNSYLVANIA

October 25, 2006 |
| 0 -2 p0657 42

SUBJECT: C-20065801 et al

TO:

Office of Administrative Law Judge

FROM: James J. McNulty, Secretary KB v

Valerie McCutchen, et al
v, ,
Pike County Light & Power Company

- Per order entered October 24 2006, the
above docketed proceeding is being remanded to
your Office for appropriate action.

ksb




o~ ' o ‘ ) ; ‘ éé\;nrd G. Lanza
SAUL ’ ‘ Prane: {117 252151
EWING m ﬂ //\\ ‘ ” ‘ T Fax: (717) 2317437

1t
Attorneys at Law 4 U it ; ; / clanza@saul com
& Doduisn L P . 1
. L/ U www.saul com
Celebrating 85 years of service. \ s
N
October 26, 2006 =~ oy ..
: , ~ ey v O
James }. McNulty, Secretary : | ~ T o iy
Perngylvania Public Utiltiy Commission DOC UM E NT r§ ¥ LT
Commonwealth Keystone Building : | x0Ty
400 North Strect, 2°° Floor North FOLDER < — o

Harrisburg, PA 17120

Re:  County of Pike, et al v. Pike County Light and Power Lompanv
Docket Nos.: C-20065942, et al. (consohdated)

Dear M, Mci\:u‘hy,
Pursuant to 52 Pa. Code § 5.302(b), enclosed for filing please find an original and nine

(9) copies of the Brief of Pike County Light & Power Company (PCL&PY in Support of its
Petion for Interlocutory Review.

~ The Brief is being filed to comply with the requirements of the Commission’s regulation
and to protect the interests of PCL&P in this proceeding. If an Order is sssued satisfactorily
addressing and clarifying the question raised by PCL&P prior to a Commission decision, the
Company will withdraw its Material Question Petition and this Brief.

The Brief has been served on all active parties as evidenced by the attached Cemﬁcate of
Service,

Please call if you have any questions.

‘Svnc,erely, o | ; %‘X\"

dw'ard G nza Esq
Counsel for Respondent
Pike County Light & Power Company

ce: Parties on Certificate of Service
Hon. Ember S. Jandebeur, ALJ
John L. Carley, Esq.

I Nonh Sepend Siureer, 7 Floor » Marnsburg, PA 1F101-1619 « Phone {717 25775300 & Fax: (‘237\ FI8a4622 P
HM,T MORE CHESTERHRDOK  MARRISBURG  NEWARK PHILADELPHIA FRINCETON  WASHINGION  WILMINGTOM I)
A LELAWARE LIMITED LIADIGTY PARINERSHIS :
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‘ BEFORE THE
| PENNSYLVANIA PUBLIC UTILITY COMMISSION
COUNTY OF PIKE, ET AL, |
Complainants,
Y.

PIKE COUNTY LIGHT & POWER
COMPANY,

Respondent.

BRIEF IN SUPPORT OF THE PETITION OF
PIKE COUNTY LIGHT & POWER COMPANY
FOR INTERLOCUTORY REVIEW BY THE COMMISSION

; ocK "?Zw . OF THE CONCLUSION OF LAW
- & W FOUND BY ALJ EMBER S. JANDEBEUR

0CT 2 7 2006 'AS TO THE BURDEN OF PROOF

— DOCUMENT

INTRODUCTION

On September 21, 2006, Administrative Law Judge Ember S. Jandebeur (*ALJ™),

tn response o Preliminary Objections filed by Pike County Light & Power Company

(“PCL&P" or “the Company") issued her Interim Order Re. Preliminary Objections And
Q@tsmndmg Motions (“Interim Order”) in the above-referenced &ocketsﬁ

In the Interim Order, Judge Jandebeur denied certain of the Company’s
objections, sustained one objection and certified a material question to the Commission.
‘The ALJ also made certain conclusions of law, including the following:

PCL&P bears the burden of proving their service andfor facilities are
adequate, cfficient, safe and reasonable. 66 Pa, C.S. § 315 (c).

Interin Order at 14, Conclusion of Law, para. 3. On October 16, 2006, PCL&P filed its

“Petition On Behalf Of Pike County Light & Power Company For Interiocutory Review




By The Commission Of The Conclusion Of Law Found By AL} Ember S. Jandebeur As
To The Burden Of Proof” (hereinafter *“Petition™). The Petition disputed and ’ssught
Jinterlocutory review of the ALT's finding that PCL&P bears the burden of proving that its
service Is adequate, efficient, safe and reasonable. Puarsuant to 52 Pa. Code § 5.302(b),
PCL&P hereby files its brief'in support of the Petition.

On Qctober 19, 2006, the ALJ issued an “ERRATA™ to h,er'Sepfeixxber 189, 2006
Interim Order. The ERRATA stated that the conclusion of law in paragraph 3 finding
that PCL&P had the burden of proof on the service issues was “incorrect.” The
ERRA‘T’A then ordered that paragraph 3 be deleted from the Interim Order  The simple
deletion of the conclusion of law, nevertheless, leaves the issue in doubt. The Interim
Order clearly assigned the burden of proof on rate issues to the complainants (see Interim
Order, Conclusions of Law, paragraph 2). While the C‘Qmpany appreciates the ALIs
cffort to resolve this matter, the failure of the ERRATA similarly 1o assign the Burden of
proof on service issues to the complainants, regretfully, makes it necessary for the
Company 1o mamntain this petition for inferlocutory review. |

On October 25, 2006, the Office of Consumer Advosate (OCA) sent a letter to the
ALl stating that 1t had no objection to PCL&P's request for an issuance of an order that
clarifies that the burden of proof is on the Complainants to show that PCL&P’s éervice
and/or facilities are not adeQuate, efficient, safe and reasonable. The OCA October 23,
2006 Letter is attached as Appendix A. In the October 25, 2006 letter, the OCA and the
County of Pike accépted’ the Company’s commitment to withdraw the Material Question

Petition upor. the entry of an order clani{ying the burden of proof issue.




ARGUMENT

L THE ALJY'S FINDING WILL PREJUDICE PCL&P BECAUSE IT IS
CONTRARY TO LAW.,

52 P&, Code § 5,302 stafes in relevant part that:

(a) During the coursc of a proceeding, a party may file a timely petition

directed to the Commission requesting review and answer to a material

question which has arisen or is likely to arise.  The petition
must...[demonstrate] the compelling reasons why interlocutory review

will prevent substantial prejudice.....

The compelling reason why the Commission should hear the Company’s petition
is that the ALJ’s conclusion of law is contrary to the Public Utility Code and will unduly
prejudice the Company. Indeed, the ALY now concedes this is the case. See ERRATA
dated October 19, 2006.

The ALJ based her original conclusion of law that PCL&P has the burden of
proof on service issues upon her reading of 66 Pa. C.S. § 315 (¢). That section actually
provides:

¢) Adequacy of services and facilities.~-In any proceeding upon the

motion of the commission, involving the service or facilities of any public

utility, the burden of proof to show that the service and facilities involved

are adequate, efficient, safe, and reasonable shall be upon the pubhc utility
(emphasis supplied).

These complaints, of course, were not brought “upon motion of the commisshn.“ The
complainants herein are individual litigants and neither the Comrzliésion nor its staff
played any role mn initiating these proceedings. T hcref‘dre, as the ALJ apparently néw
recognizes, section 315(c) is inapplicable to these proceedings.

In fact, section 332 plainly applics to these proceedings. It states:

§ 332, Procedures in general




. I

(1) BURDEN OF PROOF -- Except as may be otherwise provided in

section 315 (relating to burden of proof) or other provisions of this part or

other relevant statute, the proponent of a rule or order has the hurden of

proof.
Inasmuch as complainants are the proponents of an order finding that the Company’s
service is not adequate, efficient, safe or reasonable, the complainants, and not the
Company, have the burden of proof.

The relevant case law amply supports the fact that the Public Utility Code assigns

the burden of proof to the complainants herein,

In Charles A. Patterson v. The Bell Telephone Company of Pennsylvania, Dacket
1\0 F-8960524, 1990 Pa. PUC LEXIS 19: 72 Pa. PUC 196 (February 8, 1990), the
Commission stated:

Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), generally
provides that the party seeking affirmative relief from the Commission has
the burden of proof. In this proceeding, the Complainant filed a formal
Complaint alleging Bell acted unreasonably in handling his financial
inability to pay the accrued amount of his overdue bills. The Complainant
is seeking our assistance in arranging a reasonable payment schedule with
Bell, while resuming toll service. Accordingly, the Complainant, Charles
A.  Patterson, is the party with the burden of proof

1990 Pa. PUC LEXIS 19, 7 {Pa, PUC 1990).
The Commission recently reaffirmed the fact that the proponent of a rulc has the
burden of proof:

As the proponent of a rule or order, the Complainant in this proceeding
bears the burden of proof pursuant to Section 332(a) of the Public Utility
Code (Code), 66 Pa € S. § 332(a), which provides that the party seeking a
rule or order from the Commission has the burden of proof in that
proceeding, It is axiomatic that "[a] litigant's burden of preof before
administrative tribunals as well as before most civil proceedings is
satisfied by establisking a preponderance of evidence which is substantial
and legally credible." Samuel J. Lansberry, Inc. v. Pennsylvania Public

ity




‘ ' ’ ’

John Gera v. PPL. Electric Utilities Corporation, Docket No. C-20054657, 2006 Pa. PUC
LEXIS 32 {(April 6, 2006).
The Commission also has found:

Since it is the Complainant who is secking affirmative relief from the
Commission, it is he, Mr, Rounds. who bears the burden of proof in this
matter. And, since the Commission does not have the jurisdiction to award
the monetary damages sought by Mr. Rounds in his complaint, (see Miller
v. West Penn Power Company, Docket No. C-00981947 (entered October
20, 1999), the Complainant's burden is to show that Verizon violated its
duty under the Public Utlity Code to provide him with adequate and
reasonable service. 66 Pa. CS.A. §§ 101 et seq, § 1501,

Elmer G. Rounds, Jr.v.Verizon Pennsylvania Ine., Docket No. C-20042970, 2005 Pa,

PUC LEXIS 33, 12-13 (July 26, 2005).

In Mary M. Sobota v. Equitable Gas Company, Judge Porterfield reached the
same conclusion, 1., that the complainant had the burden of proof:

A jurisdictional public utility, such as Equitable Gas Company, has a duty
‘to “furnish and maintain adequate, efficient, safe, and reasonable
service...." 66 Pa.C.S. § 1501. This statutory duty includes, among other
things, the duty to implement and to practice proper billing and collection
procedures and to provide timely and appropriate service to its customers.
A person who or that brings a complaint agairst a jurisdictional public
utility, pursuant to section 701 of the Public Utility Code, 66 Pa.C.S. § 101
- et seq.. incurs the burden of proving by a preponderance of the evidence
adduced at hearing (consistent with the allegations) that the utility has
failed to discharge its statutory service duty. 66 Pa.C.S. § 332(a). In
general, in order to prevail on a complaint, an interested person, such as
the Complainant, must demonstrate, according to statutory law and
decisional law criteria or recognized equitable principles, that the
respondent utility has violated a "law which the commission has
jurisdiction to administer" or violated a “regulation or order of the
commission.” 66 Pa.C.S. § 701.

1999 Pu. PLC LEXIS 66, 12-13. The July 14, 1999 decision of Judge Porterfield was

adopted in relevant part by the Commission at Mary M. Sobota v. Equitable Gas

Company, Docket No. C-00981661, 1999 Pa PUC LEXIS 67 (October 18, 1999).




burden of proof in this case.

‘ . .

assigned to themn.

The above statutes and decisions demonstrate that the Complainants have the

Consequently, the burden of pmof should be clearly

i1 HAVING THE BURDEN OF PROOF, THE COMPLAINANTS

MUST ESTABLISH BY A PREPONDERANCE OF

THE

EVIDENCE THAT PCL&P IS VIOLATING ITS STATUTORY

OBLIGATIONS,

Having the burden of proof, the Complainants must show, by a preponderance of

substantial evidence, that the relief sought is appropriate.

meet:

In Patterson, the Commission explained the standards that the Complainants must

The Pennsylvania Supreme Court has held that the term "burden of proof*
means a duty to establish a fact by a preponderance of the evidence. Se-
Ling Hosiery v. Margilies, 364 Pa. 45, 70 A.2d 858 (1950). The term
"preponderance of the evidence" means that one party has presented
evidence which is more convincing, by even the smallest amount, than the
evidence presented by the other party. The Commission has held that a

Complaint, to establish a sufficient case against a utility and satisfy the
burden of proof, must show that the utility is responsible or accountable

for the problem described in the Complaint. Feinstein v. Philadelphia
Suburban Water Company, 50 Pa. P.U.C. 300 (1976).

As required by these decisions, the record in this proceeding must be
reviewed to determine whether the Complainant satisfied his burden of
proof. If the review indicates that the burden has been satisfied, it must
then be determined whether Bell has submitted evidence of co-equal value
or weight to refute the Complainant's evidence. If this has occurred, the

burden of proof cannot be deerned (o have been satisfied, unless additional

evidence has been presented by the party having the burden of proof.
Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and
Burleson v, Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373
(1982) aff'd., 501 Pa. 443, 461 A.2d 1234.

1990 Pa. PUC LEXIS 19, 7-8 (Pa. PUC 1990).




Judge Porterficld amplificd on the steps that compiainants must satisfy:

Regarding the respective parties’ burden of proof, section 332(a) of the
Public Utility Code, 66 Pa.C.S. § 332(a), provides as follows:

(a) Burden of proof.--Except as may be otherwise providedin section 315
(relating to burden of proof) or other provision of this part or other
relevant statute, the proponent of a rule or order has the burden of proof.
nl :

(Footnote added.) Section 332(a) of the Code is routinely construed and
applied by the Commission to require a party seeking affirmative relief
from the Commission, as the Complainant is in the instant proceeding, to
bear the burden of producing and coming forward with the evidence and to
bear the ultimate burden of persuading the Commission by a
preponderance of substantial evidence that the relief sought is proper and
justified under the circumstances. n2 Se-Ling Hosiery v. Margulies, 364

Pa. 45, 70 A.2d 854 (1954). :

1999 Pa. PUC LEXIS 66, 12-14.
Therefore, the Complainants must demonstrate, by a preponderance of substantial
evidence, adduced at a hearing, that the Company is failing to mieet its statutory service

obligations. Nothing less will suffice.



HI. A CLEAR AND CONCISE ASSIGNMENT OF THE BURDEN OF PROOF
TO COMPLAINANTS WILL EXPEDITE THE CONDUCT OF THESE
PROCEEDINGS.

The clear assignmem of the burden oi‘ proof on service 1ssues to the complainants
“will...expedite the conduct of these proceedings.”

By simply deleting paragraph 3 of the Interim Order, instead of mirroring
paragraph 2’s format, the parties are forced to speculate as to whether the burden of proof
has been assigned to the complainants, as it should be under the Public Utlity Code. The
Company believes that, rather than be deleted, Paragraph 3 shauld be amended to state
~ “The Complainants bear the burden of proof to show that PCL&P’s service and/or
facilities are not adequate, efficient, safe and reasoﬁable.“ k

Second, if, in reliance on the Errata Order, PCL&P simply fails to file a brief, we
are coneémed that the Company will be deemed to have abandoned or failed 1o perfect its
petiﬁon. Under the regulations, if the Commission fails to a{:t on the petition, it is
deemed denied. 52 Pa. Code § 5.303(b). We are concerned that there might be a
disconnect between the Errata Order and the Commission’s action on the appeal.

The Company has asked the presiding ALJ to issue a revised Errata Order
containing an amendment of Paragraph 3 of the Conclusions of Law as proposed by
PCL&P. If that is done prior to a decision by this Commission on this issue, 1h¢
Company would commit to file a withdrawal of its petition based on the assignment of
the burden of proofon serviceissueq to the complainants.

Placing the burden of proof on kthe;complainénts, where 1t ﬁrOperiy b‘elongs, will
expedite the conduct of these proceedings by requiring the complainants to demonstrate

with specificity how PCL&P allegedly has failed to provide adequate, efficient, safe and




reasonable service. \/Icrcovgr, such a demonstration will facilitate PCL&P’s response to
the complainant’s allegations and allow for the efficient and thorough joining of issues in
these procecdings.  Only in this manner will a proper record be dev’eloped for the
Commission’s consideration.

CONCLUSION

The complainants bear the burden of proof in these proceedings. They must
| demonstrate, by a preponderance of substantial evidence, that PCL&P is failing to
provxde such adéqua!e, efficient, safe and reasonable service. Only in this manner will
the statutory réquirements for a fair and orderly complaint procedure be satisfied. .

The Commission, accordingly, should grant the Company’s petition for
interlocutory review and remand the matter to J udge Jandebeur with instructions to assign

the burden of proof on service issues to the complainants in these proceedings.



If the AL} issucs an Order clarifying that the Complainants bear the burden of
proof to show that PCL&P’s serivee and/or facilities are not adequate, efficient, safe, and
reasonable, the Company will withdraw its Material Question Petinon.

Respectfully submitted,

N

SO B s
John J. Gallagher, Esq. PA ID No. 24589
Bruce V. Miller, Esq. PA 1D No. 201922
Edward G. Lanza, Esq. PA ID No. §1081

SAUL EWINGLLP

2 North 2™ Street, 7 Floor
Harrisburg, PA 17101
(717) 257-7509
(717)237-7591 {fax)

John L. Carley, Esq.

Assistant General Counsel

Pike County Light & Power Company
4 Irving Place, Room 1815-§

New York, New York 10003

(212) 460-2097

(212) 677-5850 (fax)

Counsel for Res;aonden‘t ,
Pike County Light & Power Company

Dated: October 26, 2006

10




APPENDIX A



- COMMONWEALTH OF PENNSYLVANIA

d ] " i3
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1 3 - & ..";' 27 .
OFFICE OF CONSUMER ADVQCATE
555 Walnut Street, Sth Fioor. Forum Place
o . Hamsburg, Pennsylvania 171011923
IRWIN A, POPOWSKY © {717 783-5048 , EAX (717) 183.7152
Lonsemer Adgvocate ; BO0-684-8560 {in PAcnly) consumear@paoca.org
October 25, 2006
e
pt

5 =

=3 o
™ S o
N . Sl 5 e
Honorable Ember S. Jandebeur 2 ;;.- 1oy
Pennsylvania Public Utility Commission ;f;, = ‘:?
- €y
™ o by
£ ~ N
&7 o .
b - =

< K

317 State Office Building
100 Lackawanna Avenue
Scranton, PA 18503 :
RE: County of Pike
V. ‘
Pike County Light & Power Company
~Docket No.  C-200065942, et al.

Dear Judge Jandebeur:

~In response to the correspondence served by Pike County Light & Power

Company (PCL&P) on October 24, 2006 in the above-captioned proceeding, the Office of

Consumer Advocate (OCA) and the County of Pike (County) have no objection to the proposal
of PCL&P that Your Honor issue an Errata that clarifies that the burden of proof is on the
Complainants to show that PCL&P’s service and/or facilities are not adequate, efficient, safe,
and reasonable. The OCA and the County also accept PCL&P’s commitment to withdraw its
Petition upon entry of the Errata by Your Honor so that the partes can avoid the commitment of

James A Mulilins
Assistant Consumer Advocate

PA Attorney 1.D. ¥ 77066

resources necessary to filing a Brief.
Sincerely,

Enclosures
Ge: Parties of Record

QO0v1302 bOC




CERTIFICATE OF SERVICE

County of Pike
v.
Pike County Light & Power Company

Docket No.  C-20065942, et al.

[ hereby certify that I have this day served a true copy of the foregoing letter, upon -

parties of record in this proceeding in accordance with the requirements of 52 Pa. Code § 1.54

(relating to service by a participant), in the manner and upon the persons listed below:

Dated this 25" day of October 2006,

SERVICE BY E-MAIL and FIRST CLASS MAIL

John L. Gallagher, Esquire
Edward J. Lanza, Esquire
- Saul BEwing LLP
Penn National Insurance Tower
2 North Second Street, 7th Floor
Harrisburg, PA 17101
Counsel For: Pike County Light & Power
- Company ~

Daniel G. Asmus

Assistant Small Business Advocate

Office of Small Business Advocate

Commerce Building, Suite1102

300 North Second Street

Harrisburg, PA 17101

Counsel For: Office of Small Business Advocate

John L. Carley

Assistant General Counsel

4 Irving Place

New York, NY 10003-0987

Counsel For:  Pike County Light & Power
Company

James P. Melia, Esquire

Kirkpatrick & Lockhart

18th Floor

17 North Second Street

Harrisburg, PA 17101-1507

Counsel For: Sarnall Properties, Inc., Three Lane
Utility Corporation, and Richard Snyder

Danie} Clearfield, Esquire
Deanne M. O'Dell, Esquire
Wolf, Block, Schorr and Solis-Cohen, LLP

- 213 Market Street
9™ Floor, P. O. Box 865

Harrisburg, PA 17108-0865
Counsel for: Direct Energy




' .

SERVICE BY FIRST CLASS MAIL

Joseph Fretta
- 223 Broad Street
Milford, PA 18337

Three Lane Utilities
¢/o Richard Snyder
P.O. Box 927
 Milford, PA 18337

Richard Snyder
P.O. Box 927
Milford, PA 17338

Altec Lansing
535 RT 6 & 209
Milford, PA 18337

Iana Gobin
114 Pine Terrace Road
Matamoras, PA 18336

Coramunity Building Projects
Sean O. Strub
P.O. Box Drawer X

" Senior Assistant Consumer Advocate
PA Attomey LD, # 50044

E-Mail: TMcCloskey@paoca org
Aron J. Beatty

PA Attorney L.D. # 86625

E-Mail: ABeatty@paoca.org

James A, Mulling

PA Attorney L. # 77066

E-Mail: JMullins@paoca.org
Assistant Consumer Advocates

Counsel for
Office of Consumer Advocate

555 Walnut Street 5th Floor, Forum Place

Harrisburg, PA 17101-1923
Phone. (717) 783-5048
Fax: (717) 783-715Z
0o0900 30 DOC

Milford, PA 183 | |
T:myaj McCIoskey "

John W. Dalion
207 Pond Drive
Matamoras, PA 18336

Small Properties, Inc.
10 Buist Road
P.O. Box 927

 Milford, PA 19337

Three L.ane Utility Corporation

P. O. Box 2666 ;
Westfield, NJ 07091

Peter P. Kenny
120 Elena Lane
Milford, PA 18337

Joan Stohr ,
112 Mt. Spring Road
Milford, PA 18337

Hotel Fauchere LLC
Fauchere Hospitality LLC
401 Broad Street
Milford, PA 18337
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BEFORE THE PENNSYLVANIA
PUBLIC UTILITY COMMISSION

COUNTY OF PIKE, et al.
‘ Complainants
V. Docket No. C - 20065942, et al,
PIKE COUNTY LIGHT & POWER COMPANY, (Consolidated)
Respondent

CERTIFICATE OF SERVICE

I hereby certify that { have this day served a trué copy of the foregoing document
‘upon the participants, listed below, in accordance with the requxrements of Section 1.54
of the PUC’s Regulations, 52 Pa. Code § 1.54 (relating to service by a participant).

James P. Melia, Esquire Daniel Clearfield, Esquire
Kirkpatrick & Lockhart Nicholson Deanne O’Dell, Esquire :
Graham LLP Wolf Block Schorr and Solis- (,ohen LLP

17 North Second St.. 18" Floor 213 Market Street, 9" Floor
Harrisburg, PA 17101-1507 P.O. Box 865 \
717-231-5842 Harrisburg, PA 17108-0865

717-237-7173
Irwin A. Popowsky, Esquire William R. Lloyd, Jr., Esquire
Tanya J. McCloskey, Esquire Daniel Asmus, Esquire
Office of Consunier Advocate Office of Small Business Advocate
555 Walnut Street, 5" Floor Commerce Building, Suite 1102

- Forum Place 300 North Second Street

Harrisburg, PA 17101-1923 Harrisburg, PA 17101
717-783-5048 717-783-2525
Joseph Fretta ' Samall Properties, Inc.
223 Broad Street 10 Buist Road
Milford, PA 18337 P.O. Box 927
570-296-3012 Milford, PA 18337

570-296-6249
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Three Lane Utilities
¢/o Richard Snyder
P.O. Box 927
Milford, PA 18337
570-296-6249

Richard Snyder

- P.O. Box 927
Milford, PA 17338
570-296-6249

John W, Dalton, Jr.
207 Pond Drive
Matamoras, PA 18336
570-591-4445

Joan Stohr ,
P.O. Box 1084

112 Mt Spring Road
Milford, PA 18337
570-296-6365

Community Building Projects
Sean O, Strud

P.O. Drawer X

Milford, PA 18337
570-409-9999

Date: - Qctober 26, 2006

Three Lane Utility Corp.
P.O. Box 2666
Westficld, NJ 07091

Altec Lansing
535RT 6 & 209
Milford, PA 18337
570-575-2390

Peter P. Kenny

120 Elena Lane
Milford, PA 18337
570-409-8206

Hotel Fauchere LLC
Fauchere Hospitality LLC

401 Broad Street

Milford, PA 18337

»

12

570-409-1212

Dana Gobin :
114 Pine Terrace Road

Matamoras, PA 18336

570-606-4976

Respectfully submitted,

.._- 3

o -

"‘ . S 3
Edward G. Lanza, Esq.
SAUL EWING, L.L.P. :
2 North 2™ Street, 7% Floor
-Harrisburg, PA 17101
(717) 257-7571
(717)237.7437

Counsel for PCL&P



555 Waltriut Street, 5th Floor Forum Place
Harrisburg, Peansylvama  17101-1923

IRVENA POPOWSKY (717) 783-5048 FAX (117) 783-7152
Gonsumer Advotate : B00-684-6560 (in PA only) consumer@panca.org
0=
October 27, 2006 L =
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James J. MeNulty e pel
Secretary | Ve s
* Pennsylvania Public Utility Commission & i
Commonwealth Keystone Buillding P i 4
400 North Street e
Harrisburg, PA 17105-3265 ~
RE:  County of Pike
V. )
Pike County Light & Power Company
Docket No.  G-200065942, erak-
C-200659y0,7Lal

Dear Secretary McNulty:

Enclosed for filing are an original and nine (9) copies of the Brief of the Office of
Consumer Advocate and County of Pike in Response to Pike County Light & Power Company's
Petition for Interlocutory Review, i the above-referenced proceeding.

‘ Copies have been served on the parties of record as indicated on the enclosed
Certificate of Service,

Sincerely,

DOCUMENT
FOLDER

James A. Mulling
Assistant Consumer Advocate
PA Attomey 1.D. # 77066

Enclosures
ee: Honorable Ember §. Jandebeur
Certificate of Service
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Pike County Light & Power Company

BRIEF OF THE OFFICE OF CONSUMER ADVOCATE AND
THE COUNTY QOF PIKE IN RESPONSE TO PIKE COUNTY
LIGHT & POWER COMPANY’S PETITION
FOR INTERLOCUTORY REVIEW

On October 16, 2006, Pike County Light & Power Company (PCL&P or
Company) filed a Petition seeking to reverse a portion of ALJ Ember S. Jandebeur's September
19, 2006 Interim Order in the above captioned proceeding. In her Interim Order, ALJ Jandebeur

concluded as follows:

CONCLUSIONS OF LAW

E X 2 3

3. PCL&P bears the burden of proving their service
and/or facilities are adequate, efficient, safe and reasonable.

Interim Order Re: Preliminary Objections and Quistanding Motions at 14,

\OCKETER}
Doxgv 0 12008 a

DOCUMENT
FOLDER



The Company objected to the ALY's conelusion of law on the grounds that the

&

Public Utility Code does not place the burden of proof on PCL&P during the consolidated
Complaint proceedings. However, on October 19, 2006, Judge Jandcbeur issucd an ERRATA to
her Interim Order, which reads in pertinent part:

On September 21, 2006, Interim Order Re: Preliminary Objections
and Outstanding Motions was served to the parties in the above
captioned matter, That Interim Order contained Conclusion of
Law Paragraph 3 that stated “PCL&P bears the burden of proving
their service and/or facilities are adequate, efficient, safe and
reasonable. 66 Pa. C.S. § 315 (¢).” That Conclusion of Law is
incorrect and is hercby deleted from the Interim Order.

ERRATA Re: Interim Order (dated October 19, 2006)

In light of this ERRATA, the Office of Consumer Advocate (OCA) and the |
County of ?ike (County) believe that the issue raised in the Company’s Petition is now moot.
That is, the Conclusion of Law which the Company correcﬂy challenged has been deleted from
Judge Jandebeut's Interin Order. Nevertheless, in response to the ERRATA, the Company filed
a letter on Qctober 24, 2006 requesting a further ERRATA clarifying that the Complainants bear
the burden of proof to show that PCL&P’s service and/or facilities are adequate, efficient, safe
and reasonable, PCL&’P committed to withdraw 1ts Petition when the ERRATA was issued.
The QCA and the County of Pike submitted a letter on October 25, 2006, in which they stated

that they would not object to such a clarifying ERRATA. A copy is attached as Attachment A,




| THEREFORE, the OCA and the County suhmit that PCL&P’s Petition should be

dismissed as mool. Alternatively, the OCA and the County would not object to a further

ERRATA as set forth in their letter of October 25, 2006.

Dated:

ooy 231 bOC

October 27, 20006

Respectfully submitted,

James A. Mullins
~ Assistant Consumer Advocate

PA Attorney LD. # 77066
E-Mail: JMullins@paoca.org
Aron J. Beatty : '
Assistant Consumer Advocate
PA Attormey LD. # 86625
E-Mail: ABeatty@paoca.org

Counsel for:
Irwin A. Popowsky
Consumer Advocate

Office of Consumer Advocate
555 Walnut Street

5" Floor, Forum Place
Harrisburg, PA 17101-1923
(717) 783-5048

James P. Melia
Kirkpatrick & Lockhart
Nicholson Graham

PA Attorney LD. # 35265
E-Mail: jmelia@kling.com
17 North Second Street
Hamsburg, PA 17101
(717) 231-4500

Counsel for: County of Pike
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Pike County Light & Power Company

ATTACHMENT ATO THE

BRIEF OF THE OFFICE OF CONSUMER ADVOCATE AND

THE COUNTY OF PIKE IN RESPONSE TO PIKE COUNTY
~ LIGHT & POWER COMPANY’S PETITION
FOR INTERLOCUTORY REVIEW
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COMMONWEALTH OF PENNSYLVANIA

. “' ] :
Q3
‘!p

OFFICE OF CONSUMER ADVOCATE
555 Walnut Street, Sth Fioos, Forum Place
Hamishurg, Paninsylvania 17011823
RWINA POPOWSKY ‘ : {(717) 783-5048 FAX (747) 783-7152
Consumer Advocste 800-684-H560 {in A only} consumer@paoca.org

QOctober 25, 2006

Honorable Ember S Jandebeur
Pennsylvania Public Utility Commission
317 State Office Building

100 Lackawanna Avenue

Seranton, PA 18503

RE: County of Pike
V.
Pike County Light & Power Company
Docket No.  C-200065942, et al.

Dear Judge Jandebeur:

~In response to the correspondence served by Pike County Light & Power
Company {(PCL&P) on October 24, 2006 in the above-captioned proceeding, the Office of
Consumer Advocate (OCA) and the County of Pike (County) have no objection to the proposal
of PCL&P that Your Honor issue an Emata that clarifies that the burden of proof is on the
Complainants to show that PCL&P’s service and/or facilities are not adequate, efficient, safe,
and reasonable. The OCA and the County also accept PCL&P's commitment to withdraw its

Petition upon entry of the Errata by Your Honor so that the parties can avoid the commitment of
resources necessary to filing a Brief

\ Sincerely,

l Pt

} James A. Mullins
Assistant Consumer Advocate
PA Attorney LD. ¥ 77066

Enclosures
ce.  Partiesof Record

DOU91302 DOC



CERTIFICATE OF SERVICE

County of Pike
V.

Pike County Light & Power Company

Docket No.  C-20065942, eta[”/

[ hereby certify that | have this day served a true copy of the foregoing letier, upon

parties of record in this proceeding in accordance with the requirements of 52 Pa. Code § 1.54

- (relating to service by 4 participant), in the manner and upon the persons listed below:

Dated this 25" day of October 2006.

SERVICE BY E-MAIL and FIRST CLASS MAIL

John J. Gallagher, Esquire
Edward J. Lanza, Esquire

Saul Ewing LLP

Penn National Insurance Tower
2 North Second Street, 7th Floor
Harrisburg, PA 17101

Counsel For:  Pike County Light & Power
Company =

Duniel G, Asmus

~ Assistant Small Business Advocate

Office of Small Business Advocate

Commerce Building, Suite1102

300 North Second Strect

Harrisburg, PA 17101 '

Counsel For: Offiee of Small Business Advocate

John L. Carley

- Assistant General Counsel

4 Irving Place

New York, NY 10003- 0987 ; ;
Counsel For: Pike County Light & Power
Company , ~

James P. Melia, Esquire

Kirkpatrick & Lockhart

18th Floor ;

17 North Second Street

Harrisburg, PA 17101-1507

Counsel For: Samall Properties, Inc., Three Lane
Utility Corporation, and Richard Snyder

Daniel Clearfield, Esquire

~ Deanne M. O’Dell, Esquire

Wolf, Block, Schorr and Solis-Cohen, LLP

213 Market Street

9" Floor, P. O. Box 865
Harrisburg, PA 17108-0865
Counsel {or: Diwrect Energy




SERVICE BY FIRST CLASS MAIL

Joseph Fretta
223 Broad Street
Milford, PA 18337

Three Lane Utilities
¢/o Richard Snyder
P.O. Box 927
Milford, PA 18337

Richard Snyder
P.O. Box 927
Milford, PA 17338

Altec Lansing
535 RT6 & 209
Milford, PA 18337

Dana Gobin ;
114 Pine Terrace Road
Matamoras, PA 18336

Community Building Projects
Sean 0. Strub
P.O. Box Drawer X -

 Milford, PA IZ

, Tanya 1. McCIoskey

~ Senior Assistant Consumer Advocate

PA Attormey LD. # 50044
E-Mail: TMcCloskey@paoca org
Aron J. Beatty

PA Attorney 1D, # 86625
E-Muil: ABeatty@paoca.org
James A. Mullins

PA Attorney LD # 77006
E-Mail: JMullins@paoca.org
Assistant Consuirier Advocates

Counsel for

Office of Consumer Advocate

555 Walnut Street 5th Floor, Forum Place
‘Harrisburg, PA 17101-1923

Phone: (717) 783-5048

Fax: (717) 783-7152
Uiaen3g nexs

John W. Dalton
207 Pond Drive
Matamoras, PA 18336

Small Properties, Inc.
10 Buist Road
P.O. Box 927

Milford, PA 19337

Three Lane Utility Corporation -
P. O. Box 2666
Westfield, NJ 07091

Peter P. Kenny

120 Elena Lane
Milford, PA 18337

Joan Stohr
112 Mt. Spring Road
Milord, PA 18337

Hotel Fauchere LLC
Fauchere Hospitality LLC
401 Broad Sireet
Milford, PA 18337



CERTIFICATE OF SERVICE

County of Pike
V. :
Pike County Light & Power Company

Docket No.  C-20065942, et al.

L hereby certify that [have this day served a true copy of the foregoing document, the
Brief of the Office of Consumer Advocate and Cmimy of Pike in Response to Pike County Light &
Power Company’s Petition for Interlocutory Review, upon parties of record in this proceeding in
accordance wi‘(h the requirements of 52 Pa. Code § 1.54 (relating to service by a participant), 1 the
manﬁer and upon the persons listed below:

Dated this 27" day of October 2006.

SERVICE BY E-MAIL and FIRST CLASS MAIL

John J. Gallagher, Esquire John L. Carley
Edward J. Lanza, Esquire ‘ Assistant General Counsel
Saul Ewing LLP 4 Irving Place ,
Penn National Insurance Tower New York, NY 10003-0987 , ,
2 North Second Street, 7th Floor Counsel For:  Pike County Light & Power
Harrisburg, PA 17101 Company
Counsel For:  Pike County Light & Power
Company ~ Daniel Clearfield, Esquire
; Deanne M. O'Dell, Esquire
Daniel G, Asmus Wolf, Block, Schorr and Solis-Cohen, LLP
Assistant Small Business Advocate 213 Market Sureet
Office of Small Business Advocate 9™ Floor, P. O. Box 865
Commerce Building, Suite1102 Harrisburg, PA 17108-0865
- 300 North Second Street Counsel for: Direct Energy

Harrisburg, PA 17101
Counsel For: Qffice of Small Business Advocate




Joseph Fretta John W, Dalton

223 Broad Street 207 Pond Drive

Milford, PA 18337 Matamoras, PA 18336
Three { ane Utilities Smail Properties, Inc.

¢/o Richard Snyder 10 Buist Road

P.O. Box 927 ' P.O. Box 927

Milford, PA 18337 ; Milford, PA 19337
Richard Snyder Three Lane Utility Corporation
P.O. Box 927 P.O. Box 2666
Milford, PA 17338 Westfield, NJ 07091
Altec Lansing Peter P. Kenny

S535RT 6 & 209 , 120 Elena Lane
Milford, PA 18337 ~ Miltford, PA 18337

Dana Gobin Joan Stohr

114 Pme Terrace Road 112 Mt. Spring Road
Matamoras, PA 18336 Milford, PA 18337
Community Building Projects Hotel Fauchere LLC ;
Sean O. Strub Fauchere Hospitality LLC
P.O. Box Drawer X 401 Broad Street

Mxlfcrd PA 18337 /A/ Milford, PA 18337

T:myaj McCIoskey

- Senior Assistant Consumcr Advocate
PA Attorney LD. # 50044
E-Mail: TMcCloskey@paoca.org
Aron . Beatty

PA Attorney LD, # 86625
E-Mail: ABeatty@paoca.org
James A. Mullims

PA Attorney 1.D. # 77066
E-Mail: IMullins@paoca.org,
Assistant Consumer Advocates

Counsel for
Office of Consumer Advocate:
555 Walnut Street 5th Floor, Forum Place
Harrisburg, PA 1710141923
Phone: {717) 783-5048
Fax: (717) 7837152 -
DOOGI0 DOC




S g ’ Edward 0. Lanza
A AUL N ; Phone: {717} 252751
E\ W ING , Fax. (7175237-7437

Atmmeys at Law clanza@sau) com

A Gwawnce 10
weww sdulcom

Celebrating 85 years of service.

November I, 2006

BY HAND
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James J. McNulty, Secretary

~n

w K

400 North Street, 2* Floor North
Harrisburg, Pennsylvania 17120

AVIUNG S, AdYL2¥J3S

Pennsylvania Public Utility Commission ) =
oz >

Commonwealth Keystone Building P Py
S
X

Re:  Petition of Pike County Light & Power for Interlocutory Review
County of Pike, et al. v. Pike County Light & Power Company
Docket No.: C-20065942, et al. (consolidated)
Dear Mr. McNulty.

Enclosed for filing please find an origin%ll and three (3) copies of the Petition of Pike
County Light & Power Company to Withdraw its Petition for Interlocutory Review (Petition to

Withdraw).

The Petition to Withdraw has been served on all active parties in the referenced matter as
evidenced by the attached Certificate of Service.

Please contact the undersigned if you have any questions or concems.

DOCUMENT %o
FOLDE R | Eaward G. Lanza
: Counsel for Respondent
Pike County Light & Power Company

Sincerely,

ce: Parties on Certificate of Service
Hon. Ember Jandebeur, ALJ
Billie Ramsey, Office of Special Assistanis
John L. Carley, Esq.

& Nyrr Second Steeer, PR Floor « Harnsburg PA 17107, 1619 « Phone (:I?l Q577500 ¢ Fax {217y 2284622

BALTIMORE  CHESTERBROOK  HAKRISBURG ~ NEWARK PHILADELPFIIA  PRINCETON-  WASHINGTON | WILMINGTON Q\
A DELAWARE LML TED LIABILITY PARTNERSHDP . /b
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COUNTY OF PIKE, ET AL, ' % ‘;
' m (3%
Complainants, Z
v, T Docket No.:  C-20065942, etal.

PIKE COUNTY LIGHT & POWER
COMPANY,

Respondent,

PETITION TO WITHDRAW THE PETITION OF
PIKE COUNTY LIGHT & POWER COMPANY
FOR INTERLOCUTORY REVIEW BY THE COMMISSION
OF THE CONCLUSION OF LAW
FOUND BY ALJ EMBER S. JANDEBEUR
AS TO THE BURDEN OF PROOF

INTRODUCTION

Pursuant to Section 5.94 of the Commission’s Regulations, 52 Pa. Code § 5.94,
Respondent Pike Cou'nty Light & Power Company (PCL&P) hereby submits this Petition
to Withdraw its Petition for Interlocutory Review of the Conclusion of Law of ALJ
Ember S. Jandebeur as to the Burden of Proof. The issues raised by PCL&P iniits
, Petiﬁoﬁ, for Interloéumry Review have been addreésed satiéfactdzﬂy by subsequent orders
issued by ALJ Jandebeur, and therefore, it is appropriate for thé Commisskionbto pemﬁt
 the withdrawal of PCL&P’s Petition for Interlocutory Review.

PROCEDURAL BACKGROUND

On Sepiembér 21, 2006, ALJ Jandebeur issued an InterimQ%d‘er ruling on

Preliminary Objections filed by PCL&P. Inzerimt Order Re: Preliminary Objecnons and

DOCUNENT o ggﬁzizzs ]
FOLDER '




Outszanding‘Mutiarrs (“Interim Order I'"). 1n Interim Order I, ALY Jandebeur made a

number of conclusions of law, including the following:

PCL&P bears the burden of proving their service and/or facilities are
adequate, efficient, safe and reasonable. 66 Pa. C.S. § 315(c).

Interim Order at 14, Conclusion of Law, para. 3.
On October 16, 2006‘, PCL&P filed its Peciﬁon for Interlocutory Review seeking
review of Conclusion of Law 3 and a clarification that Complainants bear the burden of
- proof on serviee issues pursuant to Scetion 332 of the Public Utility Codé, 66 Pa. CS §
332. In its Petition for Interlocutory Review, PCL&P requested that the Commission
remand the matter to AL Jandebeur with instructions to assign the burden of proof to the
Formal Coruplainants on service issues.

On Qctober 19, 2000, ALY Jandebeur issued an “*Errata” that concluded that the
assignment of the burdcn of proof on service issues to the C okmpany was erroneous and
deleted Conclusion of Law 3 from Interim Order [, which concluded that PCL&P bore
the burden of proof. The ALY’s Errata stmck Conclusion of Law 3 from Interim Order |,
but did not specifically place the burden of proof for service issues on the Complainants.

On October 24, 2006, PCL&P sent a letter to ALJ Jandebeu‘r to explain that the
I’;‘frata created some confusion and that the 'Company would prefer an amendment that
would make an affirmative burden—of-proof statement. A capy of the October 24, 2006
letter is attached as Exhibit A.

On QOctober 25, 2006, Attorney James Mullins of the OCA sent a letter to ALJ
J andebeur stating that the OCA has no objection to the Company’s proposal for a clear
:statement regarding the assignment of the burden of proof'to the Formal Coniplaixaants

with regard to service issues. A copy of the OCA Letter of October 25, 2006 is attached

S8




as Exhibit B. Also, in its letter of October 25", the OCA accepted PCL&P’s commitment
lo wilhdfaw its Petition for Interlocutory Review if a clarification on the burden of proof
was issued by the judge

October 25, 2006, ALJ Jandebeur issued a ‘P‘reheaﬁng’()rder in this matter
advising the parties of the procedures to be followed prior to the hearings scheduled for
November 6 through 9, 2006. Paragraph 7 of the Prehearing Order scts forth the
follbwing: |

The complainant bears the burden of proof in this procceding and must

show by a preponderance of the evidence that the respondent has violated

the Public Utility Code, a regulation, or an Order of the Commission so

that the complainant is entitled to the relief requested in the Complaint,
Prehearing Orderat 3. Although the Prehearing Order has an issue date of October 25,
2006, PCL&P did not receive and was not aware of the Prehearing Ofdér until October
27, 2006.

On October 26, 2006, having received no response 1o its letter of October 24" and
the OCA’s letter of October 25", PCL&P filed its brief on the material question in order
to comply with the Commission’s regulations which require the filing of a brief ten (10)
days from the filing of the Petition for Interlocutory Review. See, 52 Pa. Code §
5.202(b).

| On October 27, 2006, the OCA filed its brief on the Petition for Interlocutory
Review and stated that the Petition should be dismissed as moot because the deletion of
Conclusion of Law 3 in the Errata resolved the issue raised by PCL&P. In addition, the
QOCA reiterated its posiu‘o‘n that 1t would not Dbjec:i to the 1ssuance of a clarification of the

burden of proof issue as proposed by the Company.



@ - ®
On October 27, 2006 PCL&P received a hard copy of the Prehearing Order issued
by ALJ Jandebeur on October 25", The Company is satisfied that its concerns have been
addressed by the statement on the burden of proof contained in paragraph 7 of that
Prehearing Order, ’
| REASONS FOR WITHDRAWAL
On October 25, 2006, the ALJ issued a Prehearing Order in these proceedings.
I’n‘cluded in that order is paragraph 7, which states:
The compiaihan,t beats the burden of proof in this proceeding and must
show by a preponderance of the evidence that the respondent has violated
the Public Utility Code, a regulation, or an Order of the Commiission so
that the complainant is entitled to the relief requested in the Complaint.
‘Based on the fact that the ALJ has now properly assigned the burden of proof to the
«complainants herein, the Company js withdrawing its Petitidn for Interlocutory Review,
The error in Interim Order [ has been corrected :md there 15 no need for the
Company 16 maintain its Petition for Interlocutory Review or for the Comhﬁésion to issue
a ruling on that Petition. Therefore, we ask that the Commission permit PCL&P to

withdraw its Petition for Interlocutory Review,




CONCLUSION
Based on the foregoing, Pike County Light & Power respectfully requests that the

Commission approve its Petition to Withdraw its Interlocutory Appeal.

Respectfully subrmitted,
5 e A

John J. Gallagher, Esq. PA 1D No. 24589
Bruce V. Muller, Esq. PA [D No. 201922
Edward G. Lanza, Esq. PA ID No. 81081

SAUL EWING LLP

2 North 2™ Street, 7" Floor
Harrisburg, PA 17101
(717) 257-7509

(717) 237-7591 (fax)

John L. Curley, Esq.

Assistant General Counsel

Pike County Light & Power Company
4 Irving Place, Room 1815-8 ‘
New York, New York 10003

(212) 460-2097 ‘

(212) 677-5850 (fax)

Counsel for Respondent ,
Pike County Light & Power Company

Dated: November 1, 2006
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CYav 1y : ‘ ; ‘ : Bewce V. Milier
SAUL | C Phooe (972866714
EWING Fax: (973) 2866814
A{mfﬁﬁ}’s at 'LiiW co bmiller@saut corm
Apasssne www.saul com
Celebrating 85 years of service, Licensed 10 NY¥ s PA oy

October 24, 2006 =3

& 2 A
VIA ELECTRONIC MAIL S B ‘:}3
' : - ™ . -‘:- «
Hon. Ember S. Jandebeur , Fmr =
Pennsylvania Public Utility Commission <o 3
Scranton State Office Building, Room 317 ‘g; R
100 Lackawanna Avenue & <
Scranton, PA 18503 ' ; r; P
| <

Re:  Delaware Valley School District, et al. v. Pike County Light & Power
Company ~ Ecrata Notice re luterim Order, Preliminary Objections and
Outstanding Motions
Dockets C-20065922 et. al. (consolidated)

Dear Judge Jandebeur:

I am writing this letter in licu of Mr. Gallagher who is out of the coumfy‘ If Your Honor
or the parties need to discuss this letter, [ can be reached today and tomorrow before 2 pm at the
Firm”s Harrisburg Office, 717-257-7500, or you may call Mr Lanza.

As you arc aware, on October 16, 2006, Pike County Light & Power Company
(“PCL&I or “the Company”) filed a petition for interlocutory review of Your Honor’s
conclusion of law that “PCL&P bears the burden of proving their service and/or facilitics are |
adequate, efficient, safe and reasonable.” Conclusions of Law, paragraph 3, Interim Order Re:

- Preliminary Objections and Outstanding Motions dated September 19, 2006. The Company’s
petition asked the Commission to find that, under the Public Utility Code (66 Pa. C.S. §332), the
complainants in the above-referenced actions bear the burden of proof. Under the Commission’s
regulations, the Company’s brief in support of that petition 1s due on October 26, 2006.

On October 19, 2006, Your Honor issued an “Errata” stating, with reference to Paragraph
3, “That Conclusion of Law is incorrect and is hereby deleted from the Intecim Order.” While
PCL&P is appreciative of Your Honor’s effort to act quickly to resolve the matter raised in our
petition, we have several concerns regarding the brief that is due on Thursday.

First, Your Honor’s ordering paragraph in the Errata Order simply deletes Paragraph 3 of
the Conclusions of Law. Paragraph 2 of the Conclusions of Law, however, directly assigned to

I Nouh Sceond Street, 7' Floor ¢ Harrisbarg, PA 17101-1619 « Phone: (717) 137-7500 « Fax: (717) 218-4622

BALTIMORE  CHESTERBROOX  HARKISBURG KEWAKK FHILADELPHIA  PRINCETUN  WASHINGTON WILMINGYON
ADELAWARE LIM) YLD LIXBIUTY PARTNERSHIF




the complamants the burden of proof to show that the Company’s approved rates are
unrcasonable. By deleting paragraph 3, instead of mirroring paragraph 2's format, the parties are
forced to speculate as to whether the burden of proof has been assigned to the complainants, as it
should be under the Public Utihty Code. The Company believes that, rather than be deleted,
Paragraph 3 should be amended to state “The Complainants bear the burden of proof to show
that PCL&P’s service and/or facilities are not adequate, efficient, safe and reasonable.”

Second, if, in reliance on the Errata Order, PCL&P simply fails to file a brief, we are
concerned that the Company will be deemed to have abandoned or failed to perfect its petition.
Under the regulations, if the Commission fails to act on the petition, it is deemed denied. 52 Pa.
Code § 5.303(b). We are concerned that there might be a disconnect between the Errata Order
and the Commission’s action on the appcal. ‘

The Company believes that these questions would be resolved if Your Honor would issue
a revised Errata Order containing an amendment of Paragraph 3 of the Conclusions of Law as
proposed by PCL&P. If that were done prior to the due date of our brief, instead of filing the
brief, the Company would commit to file a withdrawal of its petition based on Your Honor's
assignment of the burden of proof on service issues to the complainants.

Because time is short, we are serving this letter by e-mail on all those parties who
received Your Honor’s e-mail service of the Errata Order.

Respectfully submitted,

Edward G Lanza

Attorneys for Pike County Light &
Power Company

ce: Parties on Certificate of Service




BEFORE THE PENNSYLVANIA
PUBLIC UTILITY COMMISSION

COUNTY OF PIKE, ¢t al.

Complainants
v. | Docket No. C - 20065942, et al.
PIKE COUNTY LIGHT & POWER COMPANY, (Consolidated)
Respondent

CERTIFICATE OF SERVICE

B s T —— o a4

I hereby certify that T have this day served a true copy of the foregoing document upon
the participants, listed below, in accordance with the requirements of Section 1.54 of the PUC"s
Regulations, 52 Pa. Code § 1.54 (relating to service by a participant). :

James P. Melia, Esquire Daniel Clearfield, Esquire
Kirkpatrick & Lockhart Nicholson Deanne O’Dell, Esquire
Graham LLP Wolf Block Schorr and Solis-Cohen LLP
17 North Second St., 18" Floor 213 Market Street, 9 Floor
Harrisburg, PA 17101-1507 P.O. Box 865 «
717.231-5842 ' Harrisburg, PA 17108-0865
' - 717-237-71173

Irwing A. Popowsky, Esquire ‘ William R. Lioyd, Jr., Esquire

- Tanya J. McCloskey, Esquire Dantel Asmus, Esquire
Office of Consumer Advocate Office of Small Business Advocate
555 Walnut Street, 5" Floor Commierce Building, Suite 1102
Forum Place , 300 North Second Street
Harrisburg, PA 17101-1923 Hammisburg, PA 17101
717-783-5048 717-783-2525
Joseph Fretta Samall Properties, Inc.

223 Broad Street , , 10 Buist Road
Milford, PA 18337 ~ P.O.Box 927
570-296-3012 Milford, PA 18337

570-296-6249




Three Lane Utilities
c/o Richard Snyder
P.O. Box 927
Milford, PA 18337
- 570-296-6249

Richard Snyder
P.O. Box 927
Milford, PA 17338
570-296-6249

“John W, Dalton, Jr.
207 Pond Drive
Matamoras, PA 18336
570-591-4445 ~

Joan Stohr

P.O. Box 1084

112 Mt. Spring Road
Milford, PA 18337
570-296-6365

Community Building Projects
Sean O. Strub

P.Q. Drawer X

Milford, PA 18337
570-409-9999

Date: f()éi,(iber 24, 2006

Three Lane Utility Corp.
P.O. Box 2666
Westfield, NJ 07091 -

Altec Lansing

5335 RT 6 & 209
Milford, PA 18337
570-575-2390

Peter P. Kenny

120 Elena Lane

Milford, PA 18337
570-409-8206

Hotel Fauchere LLC ,
Fauchere Hospitality LLC
401 Broad Street :
Milford, PA 18337
570-409-1212

Dana Gobin

114 Pine Terrace Road
Matamoras, PA 18336
570-606-4976

Respectfully submitted,

Edward G. Lanza, Esq.
SAUL EWING, L.LP.
2 North 2™ Street, 7% Floor
Harrisburg, PA 17101
(717) 257-7571
(717)237-7437

Counsel for PCL&P




EXHIBIT B



COMMONWEALTH OF PENNSYLVANIA

‘ ; °

959 Walhut Street, Sth Floos, Forum Place
, Harrisburg, Pennsyhvania . 171011923 :
IRWINA. POPOWSKY {717) 783.5048 FAX (747) 183-7152
Consumer Advocate 800-684-6560 (in PA only} consumer@paocca.org
N oy
October 25, 2006 2 % 2
a2 8
g L0
, <u -
Honorable Ember S. Jandebeur wt = A
Pennsylvania Public Utility Commission & £ o
317 State Office Building o 0
100 Lackawanna Avenue o
Scranton, PA 18503
RE: County of Pike
V. ,
Pike County Light & Power Company
Docket No.  C-200065942, et al,
Dear Judge Jandebeur:

In response to the correspondence served by Pike County Light & Power
Company (PCL&P) on October 24, 2006 in the above-captioned proceeding, the Office of
Consumer Advocate (OCA) and the County of Pike (County) have no objection to the proposal
of PCL&P that Your Honor issue an Errata that clarifies that the burden of proof is on the
Complainants to show that PCL&P’s service and/or facilities are not adequate, efficient, safe,
and reasonable. The OCA and the County also accept PCL&P’s commitment to withdraw its

Petition upon entry of the Errata by Your Honor so that the parties can avoid the commitment of
respurces necessary to filing a Brief

Sincerely,

James A Mullins '

Assistant Consumer Advocate
PA Attorney 1L.D. # 77066

Enclosures
e Parties of Record

00091362 DOC



CERTIFICATE OF SERVICE

 County of Pike
v
Pike County Light & Power Company

Docket No.  (€C-20065942, et al.

I hereby certify that I have this day served a true copy of the foregoing letter, upon

partics of record in this proceedmmg in accordance with the requirements of 52 Pa. Code § 1.54

(relating to service by a participant}, in the manner and upon the persons listed below:

Dated this 25" day of October 2006.

SER®

VICE BY E-MAIL and FIRST CLASS MAIL

John J. Gallagher, Esquire

Edward J. Lanza, Esquire

Saul Ewing LLP

Penn National Insuranice Tower

2 North Second Street, 7th Floor

Harrsburg, PA 17101

- Counsel For: Pike County Light & Power
Company

Daniel G. Asmus

Assistant Small Business Advocate

Office of Small Business Advocate

Commerce Building, Suite1102

300 North Second Street

Harrisburg, PA 17101

 Counsel For: Office of Small Business Advocate

John L. Carley

Assistant General Counsel

4 Irving Place

New York, NY 10003-0987

Counsel For: Pike County Light & Power
Company

James P. Melia, Esquire

Kirkpatrick & Lockhart

18th Floor

17 North Second Street

Harrisburg, PA 17101-1507

Counsel For: Samall Properties, Inc., Three Lane
Utility Corporation, and Richard Snyder

Daniel Clearfield, Esquire

Deanne M. (’Dell, Esquire

Wolf, Block, Schorr and Solis-Cohen, LLP
213 Market Street

o™ Floor, P. O Box 865

Harrisburg, PA 17108-0865

Counsel for: Direct Energy




SERVICE BY FIRST CLASS MAIL

Joseph Fretta
223 Broad Street
Milford, PA 18337

Three Lane Utilities
cio Rachard Snyder
P.O. Box 927
Milford, PA 18337

Richard Snyder
P.O. Box 927
Milford, PA 17338

Altec Lansing
535 RT 6 & 209
Milford, PA 18337

Dana Gobin
114 Pine Terrace Road
Matamoras, PA 18336

Community Building Projects
Sean O. Strub

P.O. Box Drawer X

Milford, PA 18337

Tanya J. McCloskey '

-/ Senjor Assistant Consumer Advocate
PA Attorney 1.D. # 50044

E-Mail: TMcCloskey@puoca org
Aron J. Beatty

PA Attorney LD. # 86625

E-Mail. ABeatty@paoca org

James A. Mulling

PA Attorney LD. # 77066

E-Mail: IMullins@paoca.org
Assistant Consumer Advocates

Counsel for
Office of Consumer Advocate

555 Walnut Street Sth Floor, Forum Place

Harmisburg, PA 1710121923
Phone: (717) 783-5048
Fax- {717) 783-7152
GoGeGu30 HGC

John W. Dalton
207 Pond Drive
Matamoras, PA 18336

Small Properties, Inc.
10 Buist Road

P.O. Box 927
Milford, PA 19337

Three Lane Utility Corporation

P. O. Box 2666
Westfield, NJ 07091

Peter P. Kenny
120 Elena Lane
Milford, PA 18337

Joan Stohr
112 Mt. Spring Road
Milford, PA 18337

Hotel Fauchere L1.C
Fauchere Hospitality LLC
401 Broad Street
Milford, PA 18337
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BEFORE THE PENNSYLVANIA 5 > A

v PUBLIC UTILITY COMMISSION é}ﬁ;;;}/ % e
| KIS IR

COUNTY OF PIKE, et al | T Ty

Complainants f'/%\

V. Docket No. C = 20065942, etal. ¥z

PIKE COUNTY LIGHT & POWER COMPANY, (Consolidated)

Respondent

CERTIFICATE OF SERVICE

e

I hereby certify that I have this day served a true copy of the foregoing document upon
the participants, listed below, in accordance with the requirements of Section 1.54 of the PUC's
Regulations, 52 Pa Code § 1.54 (relating to service by a participant).

James P. Melia, Esquire Daniel Clearfield, Esquire

Kirkpatrick & Lockhart Nicholson Deanne O'Dell, Esquire
Graham LLP ‘ Wolf Block Schorr and Solis-Cohen LLP
17 North Second St., 18" Floor 213 Market Street, 9" Floor —
Harrisburg, PA 17101-1507 P.O. Box 865 ,
717-231-5842 Harrisburg, PA 17108-0863
~ 717-237-7173
Irwin A. Popowsky, Esquire William R. Lloyd, Jr., Esquire
Tanya J. McCloskey, Esquire Daniel Asmus, Esquire
Office of Consumer Advocate Office of Small Business Advocate
555 Walnut Street, 5% Floor Commerce Building, Suite 1102
Forum Place 300 Notth Second Street
Harrisburg, PA 17101-1923 Harrisburg, PA 17101
717-783-5048 717-783-2525
Joseph Fretta Samal| Properties, Inc.
223 Broad Street 10 Buist Road
Milford, PA 18337 P.O. Box 927

570-296-3012 Milford, PA 18337
: 570-296-6249




Three Lane Utilities
¢/a Richard Snyder
P.O. Box 927
Milford, PA 18337
570-296-6249

Richard Snyder
P.O. Box 927
Milford, PA 17338
570-296-6249

John W. Dalton, Jr.
207 Pond Drive
Matamoras, PA 18336
570-591-4445

Joan Stohr

P.O. Box 1084

112 Mt. Spring Road
Milford, PA 18337
570-296-6365

Community Building Projects
Sean O. Strub ,

P O. Drawer X

Milford, PA 18337
570-409-5999

Date: November 1, 2006

Three Lane Utihiy Corp.
P.O. Box 2666
Westfield, NJ 07091

Altec Lansing
S35RT 6 & 209
Milford, PA 18337
570-575-2390

Peter P. Kenny

120 Elena Lane
Milford, PA 18337
570-409-8206

Hotel Fauchere LLC
Fauchere Hospitality LLC
401 Broad Street

Milford, PA 18337
570-409-1212

Dana Gobin

114 Pine Terrace Road
Matamoras, PA 18336
570-606-4976

Respectfully submitted,

Edward G. Lanza, Esq.
SAUIL EWING, L.L.P.

2 North 2™ Street, 7' Floor
Harrisburg, PA 17101
(717 257-7571

(717) 237-7437

Counse] for PCL&P




COMMONWEALTE OF PENNSYLVANIA

DATE: November 3, 2006

SUBJECT: C-200€5942 et al

TO: Office of Special Assistants

FROM: James J. McNulty, Secretary

County of Pike
v.
Fike County Light & Power Company

Attached is copy of a Petition to Withdraw its
Petition for Interlocutory Review, filed by Pike County
Light & Power Company, in coanection with the above
docketed proceeding.

This matter is assigned to your Office for
appropriate action. :
Attachment
c¢c:  Chairman and Commissioners - w/copy of petition
Office of Administrative Law Judge
Office of Trial Staff

ksb

DOCUMENT R
FOLDER TNV O30S




(Y p ‘ ‘ ‘ . , Jobn } Gultagher
SAUL , , . Phone (717)257-7509
EWING ' Fax: (H7)257-7591
& “‘mmevs at Law ' | ' Jgattagher@saul cony

i ' wivw, siut com
Celebrating 85 yests of service.

December 7, 2006

BY HAND DELIVERY
James J. McNulty, Secretary
Pennsylvama Public Utiltiy Commission
Commonwealth Keystone Building
400 North Street, 2™ Floor North
Harrisburg, PA 17120
Re; Qt:unty of kae v. Pike Count) Light & Power Company

Al

Dear Mr M':Nuhy:
Enclosed for filing please find an original and three (3) copies of the Motion of Pike

County Light & Power Company to Strike the Testiniony of OCA Witness Nancy Brockway in

the above-referenced matter,
All purties have been served as evidenced by the attached Certificate of Service

Please call if vou have any questions.

DOCUM N“" el
Bl s |
“vunsel for PCL&P 2 '
ee: Parties on Certificate of Service , e L
Hon, Ember S. Jandebeur, ALJ : : " ~
John L. Carley, Esq. s me
o 3.
o @

BTL

2 Nurth Second Sirect T ElGor o Horshurg, PA P7I0L-1619 » Payne: (717) 257-7500 » Fax: (F17) J38.4622
WASHINGTUN WHLMINGTON

HARRISBURG  NLWARK PHILADELPHIA - PRINCETON
ADLLAY ARE UMITEDLINBILITY PARTNERSUF

LAk HI-‘H‘)N THESTERBROUK
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BEFORE THE : ~
PENNSYLVANIA PUBLIC UTILITY COMMlelON

COUNTY OI“ PIKE, C,Omplamant ,
, Complaint Docket No. C ~ 20065942
PIKE COU N TY LIGHT & POWER ‘ '

COMPANY, Respondent
oy e
m P
<« =
NOTICE TO PLEAD c
To: Cwmry of Pike und Office uf Consumer Advmula 9 “~
n o

You are hereby notified to file a written response to the attached Motion 16-Strike
Testimony of Nancy I%mckway within ten (20) days from service hereof or a judgment may be
entered against you.

_ Respectfully submitted,

ruce V., Miller, Esq. (Pa. [D No. 201922)
Edward G. Lanza, Esq. {Pa. ID No. 81081)
SAUL EWING. LLP

2 North 2™ Street. 7" Floor

Harrisburg, PA 17101

(717) 257-7509

(717) 237-7591 [fax]

John L. Carley

Assistant General Counsel :

Pike County Light & Power Company -
4 Irving Place, Room 1815-8 ‘
New York, NY 10003

(212) 460-2097

(212) 677-5850 [Fax]

Counsel for Respondent
- Pike County Light & Power Company
Date: December 7, 2006 ‘
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COUNTY OF PIKE Complainant : ‘<

Complaint Docket No. C ~ 20065942

\u_]

MOTION OF PIKE COUNTY LIGHT & POWER COMPANY
TO STRIKE THE TESTIMONY OF OCA WITNESS
NANCY BROCKWAY

PIKE C‘C)UN IY LIGHT & POWER
COMPANY, Respondent

Pike County Light & Powcr Company (“PCL&P" or “the Company *”) hembv moves o
strike the direct testimony of Nancy Brockway in the above»capﬁoned proceeding. For the
reasons expressed below, that testimony is objectionable because Ms. Brockway has no special
eredentials that would qualify her as an expert. Moreover, her “testimony™ is simply a |
compendium of hearsay, quates from public sources, and legal argument having no p]dce in the
evidentiary record,

~ In this motion, the Company will describe the applicable legal standards governing the
adnussion of testimony. Following that, PCL&P will set forth, in detail, the myriad ways in
which Ms. Brockway’s testimony violates those standards,
L THE LEGAL STANDARDS

The Commission’s iegul,ations are quite clear as to what constimies‘admissible
testimony:

(1) Admissibility of evidence.

{(a) Relevant and material evidence is admissible subject to objections on other
grounds.

DOCUMENT  mOCKETE
FOLDER 1 Rl U



(b ) Evidence will be excluded if:
(11t is repetitious or cumulative. ,
(2)lts probative value is outweighed by:
(1)The danger of unfair prejudice.
(i))Confusion of the issues.
(iih)Considerations of undue delay or waste of time.
52 Pa. Code §5.401.

In the first instance, Ms. Brockway's testimony is inadmissible because it is neither
relevant por material. It is, moreover, repetitious and cumulative and any negligible probative
value it might have is far outweighed by its inherent danger of unfair prejudice, contusion of the
issues and the undue delay and waste of time it will cause.

Furthermore, Ms. Brockway is no expert. She is an attorney, admitted in New York,
Massachusetts and Maine. Ms. Brockway is not even admitted to pracuce in Pennsylvania. She
lacks any degree or relevant expericnce in cconomics, engineering or any discipline relevant to
~ the technical matters about which she testifies in this case. She is a lawyer who relies entirely on
hearsay and speculation Lo support her opinions on the law and the ultimate issues in this case.
Her “testimony” is, in significant portions, nothing more than a legal brief. Argument, however,
is not evidence.

A THE TESTIMONY 1S NEITHER RELEVANT NOR MATERIAL

“Relevant evidence” tends to prove or disprove a matter in issue. 1t must be probative

and material. Black's Law Dictionary, 7 ed. (1999). The Pennsylvania Rules of Evidence

define relevant evidence as that “having any tendency 10 make the exisuzm:& of any fact that ts of
sonsequence Lo the determination of the action more probable or less probable than it would be

 without the evidence.” PaRE. 401, Material evidence™ hus some logical connection with the
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consequential facts or the issues. Black's Law Dictionary, 7% ed. (1999). Ms. Brockway’s

testimony is neither relevant nor material because she is simply offering legal opinions.
Well over 100 years ago, the Pennsylvanta Supreme Court noted the tisee=-honored rule
that “expert™ testimony by a lawyer is inadmissible as to questions of faw:

A statute admits of exact proot by a copy and for this reason it cannot be shown
by parol The expositions of that statute by the courts are not necessarily
evidenced by any sort of documentary matter and for this reason may be proved
by one who is fumiliar with them; but a conjecture, or # professional opinion, as
to what the law would be held to be upon certain assumed facts, while it might be
desirable for the guidance of a client, and be within the appropriate province of an
attorngy at law to give is not admissible as proof of what the law actually is.

Ballinper v. € iallagher, 170 Pa,‘84, 95 (1895). In other words, experts testify, lawyers

argue. Ms. Brockway's arguments do not constitute admissible tcstimony, Furthermore,
- Ms. Brockway 1s not even qualified to offer opinion as to thé law in Pennsylvania,
including the requirements of the Public Utility Code or the Commission’s regulations.

Ms. Brockway's testimony is also improper because she offers no particular expertise in
nuatters before this Commission. While she has a law degree and sume time spent us # regulator,
in New Hampshire, Ms, Brockway has no technical expertise in any other field. The
Pennsylvania Supreme Court has stated:

The test to be applied when qualifying an expert witness is whether the witness

has any reasonable pretension to specialized knowledge on the subject under

investigation, If Ire does, he may testify and the weight to be given to such

testimony is for the trier of fact to determine.

Muler v, Brass Rail Tavern, 541 Pa. 474, 480-481 {Pu. 1995). Ms. Brockway, a lawyer with no

special technical expertise or even grounding i Pennsylvania law, offers nothing outside of the



¢ -
specialized knowledge of the ALJ or the Commissioners.! ?urthermcrm her tenure as a
commissioner in New Hampsh‘ire, does not qualify her to lecture 10 the Pennsylvania
L‘..?ommi&sicm oo matters unique to i’exlnsylyariia,
Because Ms. Brockway's prof fered testimony is bereft of the benefit of any particular
expertise, by definition it cannot be relevant or material to this case.

[ntertwined with the netion of "general acceptance in the particular field" 1s the
understanding of what constitutes relevant and therefore admissible evidence, We
have long held that "any analysis of the admissibility of a particular type of
evidence must start with 4 threshold inquiry as to its relevance and probative
value" Relevant evidence “is evidence that in some degree advances the inquiry .

. Further, as we stated in Commonwealth v, Kichline, 468 Pa. 265. 361 A.2d
282 (1976), "it must be determined first if the inference sought to be raised by the
evidence bears upon a matter wn issuc in the case and, second, whether the
evidence 'renders the desired inferences more probable than it would be without
evidence™

Commonwealth v. Dunkle, 529 Pa. 168 (Pa. 1992). Ms. Brockway’s legal opinions can neither

“advance the inquiry™ nor "‘render the desired inferences more probable™ than if offeréd by any
other attorney in this preceeding. |

Ms. Brockway also opines as to the ultimate result that should obtain in this proceeding,
Even if she were an expert witness, and she is not, this would be impermissible:

Following Yardley, a litany of decisions have reiterated the principle thai an

expert cannot weigh contradictory evidence and place his imprimatur upon a
particular version. ~

Kozak v. Struth, 515 Pa. 554, 559-560 (1987).
In fact, even a cursory glance at Ms. Brockway''s testimony reveals that it is, in many
ways, nothing more than a brief. [tis also a surreptitious attempt by Ms Brockway and the OCA

to introduce public input testimony 1nto the formal evidentiary record. She copiously quotes the

! Indeed. mary of the attorneys appearing in this case have credentials and experience that equal or exceed Ms.
Brozkway's One might as well permit all courisel 1o take the stand, or so:icit their opinions, as to permit Ms.
Brackway to offerevidence




® @
testimony of others - both public input witnesses and her colleagues in the OCA effort. She
refers to cases, laws :vmdv decisions. Indeed, in several pia‘ces} the purported “testimony” even
‘copies legal arguments that have been advanced in earlier pleadings by the OCA in this very
ﬁroceeding. Nowhere, however, does Ms. Brockwayvoffer any facts or technical expertise that
are the necessary basis for expert testimony.
B MS. BROCKWAY’S TESTIMONY IS REPETITIOUS AND CUMULA’!‘{VE

Testimony, even if deemed relevant, may be excluded if it is repetitious and cumulative.
There are numerous instahces whgre Ms. Brockway simply repeats the opinions of other
witnesses, either sponsored by the OCA or the public inpui witnésses. This tactic not only
results in testimony that must be excluded because it is repetitious and cumulative testimoﬁy, but
it also creates testimony that is highly prejudicial, confusing and wasteful. B

The proper vehiclc’ to convey quotations of the testimony of dih.ers is a brief. Indeed, by
quoting the testimony of others so liberally in her testimeny Ms, Brdckway simply confirms that
her “lusnmony is, in actuality, a brief — not evidence,

C.  ANY NEGLIGIBLE PROBATIVE VALUE OF MS. BROCKWAY S
TESTIMONY IS OUTWEIGHED BY ITS POTENTIAL I«OI{ PRE:.!UDICL.
CONFUSION, WASTE AND DELAY.

As explained previously, the Cammissimfs rules provide that ieétinxon}* may also be
excluded if “its probative value is Oﬁtxvcighcd by: (i)The danger of unfair ﬁrejudicc;
(ii‘)Conf‘usian of the issues; andk (iit)Considerations of undue delay or waste of time.” 52 Pa.
Code §5.401 ’l‘his‘ rule follows the Pennsylvania Rules of Evidence, which pr-évide, in relevant
part; |

Although relevant, evidence may be excluded if its probative value is QU{W‘CighE‘d

by the danger of unfair prejudice, confusion of the issues, or misleading the jury,

or by considerations of undue delay, waste of time, or needlcss presentation of
cumulative evidence,




PaR.E 403,

Ms. Brockway’s testimony should be excluded because any possible probative value it
might have, is far ()utﬁveighed by the prejudice, confusion and needless repetition it produces.

There is little or nothing in Ms. Brockway’s testimony that is original or unique. Her
recitation of what witnesses at the public inpui hearing said is prejudicial, confusing and
repetitious. ‘I“hose statements are already in the record of ihis proceeding. No pu,rpo‘se is served
by Ms. Brockway’s repetition of them. Her speculation as to what the witnesses meant, is just
that - inexpert speculation. Her recounting of what such witnesses told her is hearsay and
prej udicial.

Equally prejudicial, cumulative and confusing are Ms. Brockway's statements as 1o the
law or situations in other jurisdictions. Again, by attempting to transform legal argument into
expert opinion. witness Brockway has improperly blurred the bright line between iesﬁmony and
advocacy.

D.  MS.BROCKWAY'S TESTIMONY IS IMPROPER HEARSAY

"Hearsay" 1s a statemfzn’t, other than one mad,er by the declarant while wsﬁi’yfug at the trial
or hearing. offered in evidence to prove the truth of the matter asseried. Pa.R.E. 801. While the
nurm{in administrative 'pro;:cédings has become that hearsay is often admitted and given the
reyuisite weight by lh‘e tticrkof fact, the admission of Ms. Brockway’s hearsay statements would
be highly prejudicial a’nd unwarranted.

First of all, hearsay is admitted in administrative proceédings largely to permit an expert

witness to rely on reports prepared by others. See, c.g.. Commonwealth v. Thomas, 444 Pa. 436,

445 (Pa. 1971). Here, however, the witness is not an expert. Consequently, there is no reason 1o

permit Ms. Brockway to sponsor hearsay testimony. This is all the more important, Where the

e
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hearsay is being offered for the truth of the matter asserted and it is cléar tfwat Ms. Brockway has
no idea of the trutly of the proffered hearsay.
Second, the hearsay testimony sponsored by Ms. Brockway is offensive because it will
~ violate the Commission’s rules apainst admitting testimony that is f,)rejudicial, confusing and a
| waste of time and effort. 52 Pa. dee §5.401.
For the above reasons, Ms. Brockway’s hearsay statements should be exc luded.
. THE OFFENDING PORTIONS OF MS BROCKWAY'S TESTIMONY
The following are the portions of Ms. Brockway’s testimony that violate the above-
discussed standards fér admissibility. When considered as a whole, it should become ohvious
that the entirety of Ms. Brockway's testimony should be cxcluded. because, when all the
oftending parts are rem‘oved; the sketchy remains of Ms. Brockway's proffer are meanihgless.
PCL&P hereby moves to strike the foll‘owing:
P2 lines 20-22.
*The Pike rates are totally out of line with other Pennsylvania utilities, thus putting this tiny
portion of the Cormmonwealth at an extreme economic disadvantage”
REASON:
Withess pretends to discuss ;‘8(3()71()IlriC‘ disadvantage " Witness is not an economist and has no

expertise i this area. Winess is not competent to testify to the subject matter.

P.2 lines 22-24.

“(iven the size of the utility and the fact that it is only linked to the NYISO wholesale markets.
the chances nt solving this prob!em are low if Pike remains a subsidiary of Orange and
Rockland,™

REASON:

Witness has no expertise in the areas of system destgn and power marketing. Witness is not
compelent o testify 10 the subject matter.

P.2 lines 26-28.



“And, as Mr. Kahal testifies, the small size of the company and the limited inter-ties, plus the
absence of any industrial load, make it unlikely that retail competition will ramp up to provide
sufticieat alternatives for Pike customers to high-priced POLR service.”

REASON:
Simply repeats what witness Kehal says. Hearsuy and needless repetition

P.3 lines 1-3.

“It is not just the extraordinary rate increase that has affected Pike's customers. Since
Consolidated Edison (Con Edison) took over Orange and Rockland, and thus Pike, the service

quality has deteriorated, as shown in the testimony of Mr. Lanzalotta,™

REASON:
Simply vepeats what witness Lanzalottu says. Again, hearsay and needless repetition.

P.3 lines 3-9,

“The public input testimony and complainant testimony dcmonstrate that customers’ perceptions
agree with the data. In addition, the company's community presence in Pike County has
“evaporated. When combined with the horrendous rate increase, these factors have resulted in
customers who are extraordinarily dissatisfied with their utility and its service, and who have no
confidence that the utility 1s concerned with their circumstance or intends to take any steps to
address the problems. ”

REASON:

Simply summarizes and characterizes public input testimony. The witness hus no expertise (o
conument on testimony.  Hearsay, repetition and prejudicial.

.3 lines 16-17
“While two nug,hbormg, P&nnsylvama utilities could in theory be potential buyers of the Pike
system, they have not shown interest.”

REASON:

- Hearsay, lack of foundation, luck of expertise to discuss potential buyers  Simply inexpert
speculution,

P.3 lines 17-19

“Also, it would be ex*pun:.wc t interconect with them, as shown by the tesnmonv of Mr.
Lanzalotta™

- REASON:

Simply repeats Lanzalotta. - Hearsay, repetitive and prejudicial



P.3 lines 20 to p. 4 line 6
“However, there is a suitor who appears ready, willing and able to provide relief to Pike
customers.

The Sussex Rural Electric Covperative (Sussex), just over the Delaware River
from: the Pike service area, has expressed an interest in buying Pike’s system. Sussex
~would be able to supply Pike customers at rates that would be considerably lower than
rates Pike or any alternative POLR supplicr will be able to offer, as attested by Mr, Kahal's
evidence, as Jong as Pike remains a part of the Con Ed system and is served through the New
York ISO. Sussex is interconnected with the PJM Interconnection, and has access to reasonably-
priced power from the Allegheny Electric Cooperative, Inc. (Allegheny), a PIM member, The
sale to Sussex would provide positive benefits for all customers of Pike through lower rates, a
more stable generation supply situation, and potentially improved quality of service.”

REASON: ~
Sumply repeats Kolling und Kahal. No expertise. hearsay and prejudicial and repetitive.

P.4 line 7
“Such a sale would not be unprecedented.”

REASON:
Simply repeats cumulative testimony. Repetitive, lacks foundation.

P4 ling 15-21.

“In making my analysis, | reviewed, and have relied on, the testimonies of OCA
witnesses Kahal and Lanzalotta 1 also attended the public hearings in Milford, Pennsylvania on
October 4, 20006. 1 spoke with County Commissioners Forbes and Wagner, with counsel for
ceetain individual business complainants, and with some of the individual customers who had
given testimony. I reviewed the transcript of the fact-finding hearing on February 27, 2006, and
read the original and amended Complaint of the County Commissioners. as well as the various

“pleadings filed by the utility and other parties.” :

REASON:

Admits relving on the other testimony of OCA witnesses and public statements, Hearsay,
repetitive, and prejudicial. Witness has no specialized expertise to justify reliance on statements
of vthers to reach a conclusion.

Pdline 22t0P5line L to6. ;

1 spuke with Mr. Robert M. Kalhing, President of Sussex, concerning his interest in the
Pike systen, his efforts 1o interest Pike’s ultimate parent, Consolidated Edison, Inc. (Conlid or
Con Lidison) in selling it, and his plans for the Pike system and its customers in the event Sussex
were able (o purchasc it. 1 toured the service area, and traveled across the river along the line ‘
where I understand an interconnection could be made with Sussex. ! reviewed Mr. Kolling's
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fetter to Con Edison’s Chief Executive Officer proposing a purchase of the Pike utility. 1
researched demographic and economic information concerning Pike County.”

REASON:

Hearsay, Mr. Kolling is already a witness so repetitive and prejudicial - Wimess relies on
economic duta and makes recommendarions beyond her expertise

P 5 Line 7-17 o

] reviewed the history of Pike itsclf. including its purchases of power from Orange and
Rocklund, and the purchase of Orange and Rockland by Con Edison | reviewed the annual
report of Pike to the Pennsylvania PUC, and the annual financial report of Con Edison |
reviewed reports filed by Pike with the PA PUC concerning customer service and reliability, and
reviewed other data responses filed by Pike. [ reviewed examples of cases in which utilities have
been required to transter their operations to other owners, including cooperatives, in order that
customers may receive safe and adequate service at just and reasonable rates. Finally, I relied on
my utility regulatory experience of over 20 years — including five years as a public utility
commissionet, in assessing customer attitudes towards Pike, and the wability of potential
solutions to the problems facing the Pike system ™

REASON:

Adntits she sunply offers experience as u public utility lewyer, bringing no special expertise to
assessment of customer attitudes. Witness also lacks expertise to evaluate the viabiliry of
solutions and, nt any event, OCA has technical witnesses that purport Jdo so. There has been no
showing that serving as a utility commissioner in New Hampshirve provides a busis to assess
customer attitudes, and certuinly not those in u different jurisdiction

P5Line19top6line 11

“Afler providing a brief background description of the corporate structure of Pike and its
pacent companies. I tuen first to the complaint of rate shocek, the primary concern of the
complainants and the customers in this proceeding. I provide evidence of the negative
conseqguences the rate increases have had on individual customers and on the community.
Next | address Pike customers’ concerns about service quality, in particular reliability. |
note the deterioration in customers’ opinions of their service quality, particularly in
recent years. | then provide my opinion as to the negative adversarial relationship that
has developed between Pike and its customers. | tie the customers” attitudes to the
problem of Pike as a small utility controlled by a large out-of-state holding company. |

" next summarize the expectations that Pike consumers have of the Commission, and their
plea for help in extricating them from what they see as an intolerable situation. [ list the
options for resclution of these 1ssues that were identitied in the Staff Report and

provide my assessment of the viability of the options in light of what has emerged
through this hearing process. I then turn wo the option of the purchase of Pike by Sussex.
1 analyze the pros and cons of this option, and provide my opinion that this is the best
option to addeess the problems facing Pike and its customers.”
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REASON:

Concedey that her testimony is simply a compendium of the public input testimony und thus is
merely “abrief * This is not expert tesiimony but merely speculation, The witness facks any
technical expertise to comment on the maiters addressed,

P7lines 12102
“Pike County and Pike customers are extremely upset about the shocking increase in their
electricity rates beginning in January 2006. They filed numerous tormal and informal complaints
with the Commission 1o register their concern and to describe the severe hardship this has
brought to them and their community. In addition, a Petition has been filed with the Commission
sighed by 427 residential and 116 business customers of Pike stating that rates in the Pike service
territory are “way out of line™; that service and infrastructure provided by the Company is
“nadequate™; that Pike has no employees or offices in Pennsylvania; and calhng on the PUC 0
“revoke PCL&P's license™ and askmg that PCL&P “be sold to another utility that is not related
to PCL&P or 1ty present owners.” :

REASON:

Simply recounts testimony and filings  As such it is hearsay, repetitive and highly prejudicial 1t
atiempt to provide mere argument WII/I an evidentiary gloss Again, it is o brie f a{[c’mpim o 1o
musyuerade as evidence.

P7lines 22w p 11 lineto p. 10 line 5.

*“This formal proceeding was begun when the County of Pike and several other
parties filed formal complaints alleging that the Pike County Light & Power Company
has instituted rates that constitute an untair burden on the customers of the Company.
Subsequently, the County {iled an amended Complaint in which the County alleged that
the rates charged were not just and reasonable; that the service was not safe and adequate;
and that the Company had no employees or facilities in Pennsylvania. The County
requested that the Commission order the sale of PCL&P to another utility or rural electric
cooperative and to take such other actions, inchding those set forth in the Law Bureau’s
June 1, 2006, Report that the Commission determined to be just and reasonable and in the
pubhic interest,”

“In 1998, in Docket No. R-00974150, the Commission approved a Restructuring

Settlement Agreement under which the Commission determined that Pike would be the

provider of last resort (POLR) for Pike customers.
B Under the Restructuning Settlement, the rates would be set in two phases. Ihstorlclelv
Pike has received 100% of its generation requirements from its parent, Orange and Rockland. At
the time of restructuring in Pennsylvania, Orange and Rockland was in the process of opening its
New York state system to retail competition. and had agreed to sell its generation. The Pike
Restructuring Settlement provided that before the sale, during Phase 1, the POLR gencration rate
wotid be set at 3.4 cents per kwh , to which was added a Competitive Transition Charge (CTC)
of T.734 cents per kwh, for 2 total generation charge of 5.134 cents per kWh. Then, when Orange
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and Rockland divested itself of its generation, Phase I would commence, and Pike's POLR rates
would increase based on the treatment of the Competitive Transition Charge as a result of the
proceeds {rom the sale of generation. Pike's total generation charge, i.e. the POLR rate and the
CTC, was not to exceed the 5.134 cents per kwh.

On June 25, 1999, the Commission entered its order appmving, y the sale by Orange and
Rockland of 1ts generation to Southern Company. After application of the proceeds of the sale,
- Pike’s CTC was decreased to 0.070 cents/ kWh, and its POLR rates correspondingly increased
from 3.4 cents to 5.064 cents/kWh,

In February, 2001, Pike filed a petition for an exception to the rate cap limitations

that 1t had agreed to in its Restructuring Settlement. After lengthy litigation, in 2002,
Pike entered into a POLR Settlement with interested parties regarding its post-transition
POLR rates. Under the settlement, approved in August of 2002, the CTC charge was
climinated in its entirety and the average generation rates increased about 9.7% to 5.65
cents per kilowatt hour. The POLR Settlement allowed the Company to increase the
POLR rate again as of January 1, 2005, by as much as 5%, or up 0 5.93 cents/kWh.
These generation rates were to remain in effect through the end of 2005. In the event
Commission regulations requiring a particutar POLR plan were not in effect by June 1,
2005, PCL&P was alsv required to file a plan for procuring future POLR supply. The
POLR Settlement also required Pike 1o maintain its delivery rates at then-current rates
through December 31, 2004, subject to certain exceptions. As of January 1, 2005, Pike
invoked the provision of the POLR Settlement allowing it to increase P‘OLR rates by 5%,
10 5.93 cents/kilowatt hour.

At the end of the time for filing of a plan for post-2005 POLR service, May 31,
2003, Pike filed a proposed financial swap auction process. The Commission approved
the plan with modifications on August 23, 2005, reducing the length of the contract to be bid
from three years to two years, On October 25, 2005, Pike conducted its auction for
- POLR service for the period commencing January 1, 2006. The auction produced a
POLR rate of 14.4 cents per kwh for the first 1,000 kwh of monthly usage for a
residential customer and a rate of 12.4 cents for usage above that level This represented
a generation price inerease of 129%.”

REASON:

Stmply recounts previous PUC petitions and proceedings Again merely a brief.

P. 10 lines 19-21.

"‘Bd%ed on public testimony, it is clear that Pike County customers were shocked and
many were outraged by the gc,m,muon price increase. They vxg,urousl} complained to the

Commission about the POLR prices.”

REASON:

Simply recounts and characterizes testimony already in the record  Concedes that her testimony:
is simply « compendium of the public input testimony and thus is merely “a brief.”

P. 10 line 23 top. 11 line 2.
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“In light of the numerous complaints from residents of Pike County. the Commission

t)pcm,d a fact finding investigation. While the investigation was proceeding, and as part

of the efforts of the Commission and others to find relief from the high POLR rates facing kae
customers, consideration was given to seeking an alternative POLR supplier.

These discussions bure fruit with a proposal from Direct Energy Services, LLC (Direet).”

REASON:
- Simply recounts previous PUC petitions and proceedings. Again merely a brief.

> 11 lines 4-15.

“On March 10, 20(}6 Direct filed a Petition for an Emergency Order Approving a Retail
Aggregation Bidding Program for Customers of Pike County Light and Power Company
{Petition). The Petition set forth a mechanism by which potential aggregators could take over all
or part of the POLR obligation, hopefuliy at rates lower than those set based on the 2005
Auction. On April 20, 2006, the Commission issued a Final Order which stated that given the
unique situation presented, an Opt-Out Retail Aggregation Bidding Program should be instituted
to seeve Pike's customers. The program went forward, and on April 28, 2006, the Commissjon
issued u Secrelarial Letter which indicated the consideration of all bid proposals, and the
approval of Direct as the winning bidder in the Retail Opt Out Aggregation Program.

Unfortunately, the Direct bid ultlmatelv came in close to the rates that applied
under the results of the 2005 auction.”

REASON:

Simply summarizes previous PUC proceedings Again merely a bricf. Repetitious and wastefud
of time. Nut expert testimony.

P12 lines 8-9.
“Small business owners at the public hearings descnbed increases of 25%, 42%, 72%,
85%, and, for more than one customer, over 100%.”

REASON:
Simply vecounts testimony. Hearsay and repetitive. dgain merely o brief.
P. 12 Lines 14-24,

“Rate shock is a term coined in the early 1980°s to refer to the large rate increases then
R)reca:t to be imposed when new puclear power plants came on line.”

“..Rate shock is not a precisely defined term. But the rate increases forecast in the carly

1980°s, to which the term “rate shock™ was applied, were in the range of 15% 10 50%. By
contrast, Pike County customers have just experienced a rate increase at 5 times the minimum
definition of “rate shoek™ from putting over-budget nuclear plants into rate base. To put this in
perspective, it should be remembered that these more modest rate increases of the 1980°s were so
disturbing that they ultimately helped lead to the abandonment of traditicnal co%bbased
regulation of peneration in many states, including Pennsylvania.”
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REASON.

No expertise. Contradicts herself Tries to define “rate shuock™ but admits thar it “is not
‘precisely defined.”

P13 lines 1-24 1o p. 14 line 2.

“The rate increase is having a devastating impact on Pike County. According to the
testimony presented at the public hearing. businesses are closing. those that remain open
are cutting back on staff and local expenditures, consumers are finding it hard to continue
to pay their bills, and with the adverse impact of the increase on the housing market,
businesses and homeowners are likely to see a reduction in the value of their properties.
Public entities such as school districts and municipalities are finding it difficult to cover
the sudden increased expenses, and will have to pass on their increased electricity bills
through higher taxes. Residential customers provided compelling testimony of the
sacrifices they have had to make, from limiting their living space 1o foregoing health care
due 10 the nability to pay their bills.”

*The public input and complainant heartngs provide the Commission with many examples of the
significant economic disruption and hardships experienced by small businesses. The information
provided, by way of example, ranged from laying off eraployees and reducing operations to
closing businesses. Testimony was also provided that the small business customers have taken
steps 1o try to limit usage, such as by eliminating summer air conditioning, and cutting back on
holiday decorative lighting. But despite these efforts, many testified that they are struggling to
stay afloat. Several explained that they cannot raise their prices because tourists and local
consumers will go ¢lsewhere to shop it they do, but that they cannot meet their expenses with the
high electricity prices. As one witness put it, they face a “Catch 227 - an impossible dilemma
caused by conditions out of their control, where no option is viable. A number expressed the
concern that if they could not see significant rate relief soon, they would go out of business
within the year. ‘ ‘

REASON:

Hearsay. Her testimony of the impact of the increase is based entirely on the public input
testimony.  This is repetitive and improper.  That testimony stands for itself. The witness is also
incompelent to testify as to economic impact as she hus no training in that discipline.

P14 lines 7w 15.

“Tourism is & mainstay of the local economy. In the last |5 vears, small businesses

have opened to cater to the influx of population and the tourists who come to enjoy the
dramatic landscape along the Delaware River, the well-preserved small-town feeling of
centers like Milford, and the bucolic feeling of the rural countryside. Services are the
core of the Pike County economy, according to the Rural Policy Research Institute. Self
employment is over 20% of the non-farm private employment in the County, one of the
highest county percentages in Pennsylvania There is no industry in the County. The
number of residents 60 and older grew by 15% or more in Pike County between 1990 and
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2000, one of only 5 counties in Pennsylvania to become a retirement destination county.”

REASON:

No expertise so cannot rely on hearsay of others. Purports to deseribe Pike's economy: but has

ner expertise as an economist

P 16 lines 15-19.
“As explained by Mr., Kahal, the problems in the kae generation rates are not
simply a matter of bad luck in the timing of the auction (although that was a contributing
factor in October 2005). Because of its small size and unique situation as a Permsvivania
-utility connected to the New York 18O, Pike is not in a good position to prev ent a
recurrence of the 2006 price spike unless some structural change is made.”

Rliz’&ﬁ;f)!\*:

Repetitive of Mr Kahal and dravws conclusions beyond the seope of her “expertise ” Witness is
aot competent (o testify to the subject matier.  Prejudicial and waste of time

P16 line 23 to p. 17 line 8.

*Based on my attendance at the October 4 public input hearing, my review of the
transcript of the February 27, 2006 PUC fact-finding bearing. and my discussions with
Pike customers, [ believe that Pike customers are angry. frustrated, and indeed fearful of

the impact that the electrice rate situation in Pike County will have on their lives and livelihoods.

I have been to innumerable public hearings in which customers express their

opposition to a rate hike. It would be surprising if customers welcomed rate increases, of
course. And over the years | have seen many customers express {rustration or anger over
utility rate increases. But I have almost never experienced the level of concern and deep
apprehension that | saw from the customers who came to testify before the Commission,
and the people | spoke to outside the hearing. People in Pike County are gamely irying to
hold on unul some relief may come, but they are deeply feartul regarding their future

and the future of their community.”

REASON:

{earsuy and repetitive. Everyone can read a transeript. This is nothing more than inexpert
speculation.

P17 line L1 1o p 18 line 3.

* Most Pike customers who discussed service quality at the hearings described the poor
service quality as an injury to which the rate hike has added an insult. Witnesses
complained about frequent blackouts and brownouts, Tack of advance notice of planned
outages, and difficulty getting accurate information about outages. Numerous witnesses
described Pike as unresponsive to these concerns, A number of witnesses described
electronic equipment they said was ruitied by low voltage or by power surges while Pike
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wis working on the system, Some wilnesses asserted that Pike did not use safe
procedures in performing maintenance. Many witnesses said they felt that they got worse
service than customers of Orange and Rockland, Pike’s parent company across the river.
Attorney Chant sunimed up the prcvallmg attitude of customers testifying at the publm
hearings:

. if'l Jook back on the service we've been getting in Milford and
the Pike County Light and Power service area, | would say it's just
a stepchild type service.”

REASON:

Hearsay. Repetitive. Wasteful - Simply summarizes und characterizes testimony at public input

Iwmm&\ Again, a brief, not evidence.

P.18 line 12. ,

“In addition to deterioration in reliability since the take-over of Pike’s parent company by
Con Edison, 1t appears that customers have become more concerned about reliability
since the rate inerease. From the statements of witnesses at the various hearings, it would
appear that customers are no longer willing to tolerate bu‘vxcc that has been poor, but
reasonably priced, now that prices have increased sharply.” :

REASON:
Simply inexpert speculation based on hearsay.

P18 line 18 to p. 19 line 2,
It one were 10 look only at the reports of Pike™s customer surveys, it would appear that
Pike customers have few complaints about Pike’s customer service. See responses of
Pike to OCA Interrogatories, Set I, questions 18 and 19. However, these surveys do not
tell the whole picture. The number of Pike customers surveyed ranged from about 20 to
about 55, depending on the survey, These are small sample sizes. Most importantly,
these surveys are “transaction based” --- they ask customers who have called the utility
about a specific call the customer initiated, rather than asking randomly selected
customers about issues regarding their utility service generally. OCA Interrogatory Set I,
question 17 The evidence from the fact-finding hearing and the public hearings supgests
that muny Pike customers are in fact dissatisfied with Pike's customer refations.”

LEASON:

Hearsay. Lacks experiise to discuss surveys. Witness is not compelent to testify 1o the subject

matter Also inexpert speculdation.

.19 lines o-11.
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“Customers were very angry that the utility had given very little advance notice of the

huge rate increase they experienced in January of 2006. As Pve noted above. customers

also complained that the utility did not provide advance notice of planned shut-offs (and

some even alleged that the utility misrepresented whether a given outage was pianned or

forced). Customers complained that Pike no longer maintains a customer service office
“in the Pike service area, and has withdrawn all personnel to New York.” ’

REASON:

Hearsay and repetitive of statements previously adduced at hearing - Attempt to characterize the
testimony of athers. Argument, not evidence ’

P. 19 lines 17-22.

The relationship between Pike County Light and Power and its customers can be
described as being similar to the description used by ALJ Klovekorn in his 1982
Recommended Decision in the Big Run Telephone Company case ~ that 1s: “poisoned.”
Many customers have no confidence in the utility’s ability or willingness to address their
concerns in any meaningful way. They have given up on the hope of getting decent
service at reasonable rates from Pike County Light & Power.

REASON:
Inexpert speculation  Argument, not evidence.

P. 19 line 26 to p. 20 ling 22
“Customers testified at both the February 27, 2006 fact-finding hearing and the October 4 public
input-hearing that they do not believe that Pike is acting in the interests of its ,
customers. Rather, they believe that Pike's parent company, Orange and Rockland, runs
Pike for its own benefit, ignoring the needs of Pike County customers, This mistrust
extends to all aspects of the relationship between customer and utility, from rate levels to
customer service. Customers testified that they beheve that their utility misrepresents the
fuets in comniunications with the customers. Many customers at the fact finding hearing
and the public hearings in this docket expressed skepticism about the objectivity of Pike's
auction process leading to the POLR contract with a Pike affiliate. They are deeply
frustrated with their situation, and describe themselves as victimized by their utility.
They believe that the utility treats them dismissively. They characterize their request to
be served by another utility as a request to be freed, to be let go.
‘The frustration of the public is palpable in reading the transcript of the F cbruar)

27, 2006 hearing. One witness spoke for many when he characterized the rate shock as
“just one small example of a long history of a utility that has just treated this small litlle
area of Pennsylvania as a whipping boy2 to take high rates.” Another expressed what |
would say was a feeling of a great many of the witnesses:

! know that many of us here tonight feel that we are kind of a

torgotten child in a little corner of Northeustern Pennsylvama.

-Although we are Pennsylvanians, we're being held hostage by a
New York company that has no regard for our situation and whose
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sole interest in reaping outrageous profits off the backs of our.
hardworking citizens.
Tr. February 27. 2006, p. 54, lines 1125,

REASON:
Heuarsay, repetitive. Inexpert speculation Prejudicial. [mproperly characterizes testimony.

P21 lines 19, ‘ ~

“No The surpe of complaints after the price increase is extraordinary. For example,
customers had not previously complained about service quality in proportion to their own
—expentences. Based on the testimony at the hearings, it seems that at least some
customers had grown accustomed to substandard service, or felt that complaining was
‘useless. But the rate increase has been so high that customers are not willing to tolerate
such problems with their service.”

REASON:

Hearsay. speculation, and repetitive. Nothing more than a brief. Not expert testimony.

Po2ttine 15w p. 22 line 2,

“The number of witnesses is extraordinary, particularly for a small utility. A total of forty two
{42} customers spoke at the February 27, 2006 fact finding proceeding. and an

additional seventeen (17) were on the list but had to leave before their names were

called. Thirty-five (35) customers spoke at the hearings on October 4, 2006. Of these,
thirty-two {32) had not spoken at the February 27, 2006 fact-finding. Additional

testimony was given at the hearings in early November. All-in-all, then, over sixty-five

(65 separate customers have taken the time to address the Commission at one or more of

the public hearings. This is out of a custotner base of only about 4500 customers. It is
unusual in my experience, to see over sixty customers speak at utility commission

hearings in the rate case of a mayyor vtdity with hundreds of thousands of customers. It is

ali the mwre noteworthy in the case of such a small utility. To put this in context, if the
same percentage (1.4%) of PPL customers came out to speak at a public hearing, that

would be over 17,000 customers. | would add that over 500 individuals and business owners
signed a Petition filed with the PUC that calls for the sale of the Company o

another entity.”

REASON:

Hearsay:. repetitive, and inexpert speenlation. Simply summarizes public input transeript. Is a
brigt not testimony:

P. 22 lines 6-12,

“Muny customers indicated in one way or another that relations are poar between the
customers and the utility because Pike is controlled by its out-of-state owners, Orange
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and Rockland. and in turn Con Edison. Pike customers do not trust Orange and Rockland
or its corporate parent to make decisions in the interests of Pike customers. As one
witness at the February 27, 2006, fact finding put this distrust: *...the reason that Orange
and Rockland got away with this [the rate hike] is because they could do it.” Tr. p. 60,
lines 2025~

REASON:
Hearsay and tnexpert speculation. Repetitive and prejudicial. Argument, not evidence.

P. 22 line 15-23. ‘

Lhose who discussed the topic did not express hope for an improvement in the situation.
Some customers rememmber the rate hikes of the 1980s which led to the implementation of
the famous Pike County Doctrine, barring a utility subsidiary from limiting its wholesale
purchases to the higher-priced offerings of its corporate parent, even if the parent’s
wholesale price had been approved by the Federal Energy Repulatory Commission. The
sense of being 4 captive of the out-of-state parent utility remains, They would like to be
free from this state of captivity. Others who are new to the area shared this Feeling of
helplessness. One witness who just moved to the Pike service area put it this way: “We
would like to be let go by Orange and Rockland, because we are held hostage by them.”

REASON;

Hearsay. and inexpert speculation. Simply summarizes and characterizes the public input
ranseripr. Argument not evidence. .

P23 nes [ o 11 , ‘

*...However, what can be observed is that Pike is a tiny utthity with very limited
mter-ties, all into the NY wholesale market, all presently through its corporate parent, and
with no independent staffing to explore alternative sources of power. These factors keep
Pike wde facto captive of the NY market and the NY utitity regulatory system, and limit
the pumber of potential sellers of power for POLR use by Pike customers.

Pike is still an appendage of a New York regulatory system that is not compatible

with the Pennsylvania system ~ particularly for such a small eatity. Rather than opening
up alternatives for Pike, the situation actually got worse with restructuring, becuause Pike
just followed the New York model. Waorst of all was the financial swap auction in late
2005, which produced results that are qualitatively worse than any other Pennsylvania
utility...”

REASON.
Inexpert speculation. Argument, not evidence

P, 23 line 19t p. 24 line 26.
“Pike customers expect the Commission to fix the problems. Petitions seeking relief by
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the Commission were signed by 427 residential customers and 316 business owners. At
the public hearings, some expressed great faith in the Commission’s power and authority.
Others blamed the Commission for letting the situation develop. But all called upon the
Commission to remedy the situation. For example, many customers made statements like
the following, given at the Milford heanng in October;

« } implore you...please do something about this ..

s Jdike I say, you guys are my partner now. And maybe you guys can

work together and see if we can work it out.

« I’d like to challenge each and every one of you to dig out your mother’s

creative gene and do something creative to fix this problem.

« | {eel that this should be corrected. And that if we can't be given a choice,

as we can choose to go to Fretta’s {Italian grocery in Milford] or not. But

we can't be given a choice here, then it's your responsibility to do

something about this and correct this.

« . I 'would hike to know that since we don’t have choice in this area, and

,accurdmg,, o the PLC documents, the PUC will continue to regulate.

. we have {ull faith and confidence in you and we are going to be
cx;)t:umg, it
. we're looking for the PUC to give us some kind of relief, because this is

outmgcous

« We desperately need your help at this critical time.

+ As a resident of the state of PA, we rely on vou 1 protect us from the kind

of blatant and exorbitant increases that we are now facing.

REASON;

Inexpert speculation. hearsay that summarizes, und quotes the public input transcript. Wastefud
and repetitive. ~ ‘

P24 lines 29«31,

Customers offered a variety of solutions, zzmg,mu from intercannection with Met Ed to
sale of the utihity to a neighboring utility or to the rural electric cooperative across the
river.

REASON:

Speculation, repetitive, and hearsay.

P. 24 lines 35-38.

On June 1, 2006, the Staff of the Commission issued its Report on Competitive

Market Lunditiuns Regarding the Pike County Light & Power Company. In this report,
directed by the Commission, the Staff examined what options might exist to deliver the

promise of restructuring and competition to the customers of Pike.

REASON:
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Inexpert speculation about Comniission’s most tikely responses. Witness is not competent to
testify ta the subject matter. Repetitive and wasteful. References to the report exist throughout
the QOCA s filings in this case.

P 25 hines 4-7.

..In light of the evidence I have seen, including the analyses by Messrs. Lanzalotta and Kahal
on behalf of the Office of the Consumer Advocate, some of the recommendations will not be
viable, and some will provide some relief but not complete relief....”

~ REASON:

Heersay and repetitive = merely repeats what Lanzalotta und Kehal suys. Witness is not
competent to testify to the subject matter. Wasteful and prejudicial

P. 25 hines [3-20,

Remmmcndauon 5, the formal consideration of Pike’s pmposal 1o mtroduw
“PowerSwitch™ o Penns«\, Ivania, and Recommendation 6, the indefinite waiver of
{:lectromic Data Interchange rules, will likely not avatl 1o bring retail choice to Pike. As
Me. Kahal explains, Pike’s service area is too small, the wholesale power options for
resale to Pike retail customers are too few, the customer base is too heavily weighted to
small customers with relatively high retail transaction costs compared to potential
margins on sales. All these factors mean that it is exceedingly unlikely that any
combination of “forcing™ retail competition in the service area will succeed.”

REASON:

Heursay and r epemwe — merely sayvs what Kahal says. Witness is not competent 1o testify to the
subject muatter, ;

P.25 line 22 10 p. 26 line 14

“In Recommendation 1, the Staff proposes that the Commission explore the integration of
energy procurement with Orange and Rockland or with Rockland Electric Company, twa
retail distribution affiliates of Pike in New York and New Jersey. If this could be
accormplished via inter-affiliate transactions, it might provide a larger base to attract
prospective wholesale bids. However, as the Staff points out, unless the collaboration were with
RECO, which is interconnected with PIM. it would be unlikely to produce
appreciable price breaks for Pike. And since not all of RECO i3 interconnected with
PIM. it would likely require some agreement not only of RECO (and the parent
companies Orange and Rockland and Con Edison) but also of the New Jersey Board of
Public Utilities to accomplish a blending of Pike costs with those of the Lastern Division
of RECO, the part of RECO that is in PJM. It is by this blending, an administrative
determination by the New Jersey Board of Public Utilities, that the Middle and Western
Divisions of RECO enjoy the lower POLR raies made possible by reflection of PJM
purchases in the RECO mix. Joint procurement strategies with other utilities in



Pennsylvania would not be viable without enjoying an mterconnec.non with PJM, as other
Peunsylvania wtilities have, Mr. Lanzalotta deseribes the relative costs of various
approaches to interconnecting with PIM. Mr. Kahal and I conclude that there are better
alternatives than Pike making its own direct connection to participate in its own
purchases from PIM.™ :

REASON:

Hearsay. repetitive, tnexpert speculation — repeats what Lanzalorta and Kahal say and
summarizes Law Bureau report. Law Bureau report is public and stands for itself - do not need
the inexpert summary proffered by this witness. Wimess is not compelcnl 1o testify to the subject
mualter.

P.26 line 24 to p.27 line 3. ~

[t is unlikely that sufficient alternative and renewable power exists in the area to reduce

the high bills facing Pike customers, and providing alternative wholesale supplies will not
resolve the relations between the customers and Pike, and the reliability concerns c:\pmsscd by
customers, It is possible to pursue alternatives and renewables as part of the
implementation of other recommendations, but it would not work to rely solely on this
particular option.

REASON:

Inexpert speculation and hearsay. Witness 15 not campeltent to testify to the subject matter.
Witness claims no expertise int power murkets or economics.

P.27 lines 7-12.

“Staff recommendations 2 (interconnection with PJM’) and 3 (sale to another Pennsylvania EDC
or 1o a rural cooperative) hold out the greatest promise for mitigating the Pike problem. In
particular, a sule of Pike to the Sussex Rural Electric Cooperative will both accomplish the
mterconnection with PIM (Recommendation 2) and the sale to another utility (Recommendation
- 3), and in so doing, lower rates, improve service quality, and restore Pike consumer confidence.”

REASON:

Inexpert specudation. W:me.ss is not competent (0 (estify to the subjecl matter drgument, not
evidence

P, 27 line 1410 p 28 line 2.

All the OCA witnesses (and a good many of the consumer wilnesses) agree that the only
systematic way to reduce the current high prices and to keep prices from staying at
exorbitant rates in the future is for Pike to be interconnected with PJM. As Mr.
Lanzalotta explains, it is much more costly for Pike to interconnect with PJM through
Met Ed or PPL than through Sussex. In addition, as Mr. Kahal explains, Sussex has



access o lower cost power through its contract with Allegheny Electric Cooperative.

Sussex has expressed its willingness to buy Pike at a reasonable cost, and has approached
Con Edison to discuss such a transaction. A copy of a letter from Sussex CEO Robert
Kolling to Consolidated Edison regarding this issue is attached to this testimony as

Exhibit NB-+7. Pike customers who have discussed the Sussex option have spoken

positively about 1. Mr. Forbes, Chair of the Pike County Commissioners, has testified that he
expects Pike customers to welcome participation in the cooperative in lieu of

continued ownership of Pike by Orange and Rockland.”

REASON:

Hearsay, a brief. Simply a “me too” that adds nothing of value. Inexpert summary of what
others think  This is pot expert testimony  Witness is not competent to testifv (o the subject
mutier. Also repetitive, wasteful and prejudicial because it is argument, not evidence.

P. 28 hnes b~24

Not in this instance. The key factor in ﬂns case is that the Sussex option is tar and away

the best way 1o solve consumers” problems of high rates and indifferent service. In

addtion, the Commission can be reassured by the fact that Sussex has a history of good

service, as described by Mr. Lanzalotta. Also. Sussex has initiatives like its load

management program that follow along with public policy prioritics identified by

Penns}!vania law and regulation. Because it is part of the New York 1SO, rather than

PIM. Pike is at a disadvantage when it comes to meeting the requirements of the

Pennsylvania Alternative Energy Portfolio Standards Act This disadvantage would not

affeet Sussex.

In addition, Pike’s 4500 customers will have a voice in the control of Sussex, a

voice they lack today. Cooperative utilities are run by professional managers, but they

are hired, and policy is set, by the membership through democratic voting procedures.

Finally, according to the testimony of Mr. Lanzalotta and Mr. Kahal, lower prices and

transter to an entity with a chance of establishing a positive refationship with its

customers could oceur fairly quickly for Pike customers if the sale were to proceed now.
Customers of Pike were anxious about their problems dragging on with no relief in sight. A sale
of the Pike system to Sussex could produce a smooth transfer from Pike 10 Sussex as early as the
end of current Pike POLR rate period and Direct aggregation contract in December 2007.

RHASON :

4gam heursay und inexpert speculation and repetition. Witnesy is not compelent 1o testify to the
subject marter. Prejudicial and repetitive and attempt to cloak argunment as evidence.

P. 29 lines 13 to p. 30 line 29,

“Intractable problems with rates and service tend in my experience to happen most oflen in the
-ase of very small utilities One example is Big Run Telephone Company (Big Run

ot BRTC), here in Pennsylvania. Between 1979 and 1981, Big Run was the subject of

continued Itigation before the Commission over rates and service. In 1981, the

{‘ommission opened a ﬁ)rmal investigation into the operations of Big Run. The
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Consumer Advocate sought an order 10 show cause why the Commission should not
rescind Big Run's certificate of public convenience and necessity. The Consumer
Advocate cited the “wide-spread disconnections, the oppressive rates, the unconscionable
service and the community of dissatisfaction in Big Run.™ Petition at 2. Outages,
oppressive rates, unacceptable service and a community of dissatisfaction all exist in the
areas of Pike County served by Pike County Light and Power. The Administrative Law
Judpe, Juseph J. Klovekorn, issued his recommended decision on September 8, 1982 In
his decision, Judge Klovekorn found that “an alternative source of service for the Big Run
service arca would be preferable to continued service by BRTC.” Recommended
Decision at 1t Judge Klovekorn made this recommendation:

...an the basis that there i1s no other way to bring rates down

to reasonable levels and on the basis that there is general

dissatistaction with the operations and management of the

Bip Run Telephone Conipany, so widespread that relations

between the compuny and the ratepayers could well be

termed “poisoned.”
Id The Judge also noted that the residents of Big Run had “expressed a distinet -
preferenice™ {or Bell of Pennsylvania to take over the telephone company from BRTC.
T'he Judge concluded that a sale facilitated by the Commission was the best solution,
even in the absence of a finding that the existing utility was not providing legally
inadequate service:

..|EJven assuming the existence now of legally adequate service,

the level of service and rates would definitely improve if the assets

of BRTC were sold to another ... company --- on that can provide

service more in line with the wishes of the Big Run residents. To

this end, this Commission should use its good offices to solicit bids

from other telephone companies and act as a broknr for the sale of

BRTC’s assets.
As the Staft summarized the Big Run decision in its Report, there was **no real way to
address unreasonable rates and poor service in this company’s service territory other than
a sale of the company’s assets.” Saff Report at 19. Those findings have direct parallels
to the situation in Pike County. If Pike were sold 1o Sussex, the testimony in this case
suggests that the level of service would improve, and the level of rates would almost
certainly come down. Sussex can provide service more in line with the wishes of Pike's
customers. The good offices of the Commission can help facilitate such a resolution,

REASON:

Inexpert speculation and argument, nat evidence. The record does not need a summary of Big
Run This is just a brief. The witness has no personal experience with x}re Big Run situation and
thus adds nothing ta the record. Prejudicial and wastetud.

P. 3! lines 1 to 24,

REASON

24



Entire page is more argument masquerading as evidence. It is nothing but a brief. Discussey the
Small Water company tukeover law. -~ Again, just u brief As such, it is improper, wasteful
inexpert and prejudicial ,

P.32 lines|to24.
REASON:

Again this is simply a brief. The narrative talks ubout Monongahelu Power in Ohio. If the ALJ
believes that she'y seen this before, she’s right. The presentation in Ms. Brockway's testimony
was virtually lifted from OCA s previous pleadings in this case. If that doesn 't prove that Ms.
Brockway's “testimony ™ is nothing more than a brie, it is difficull 1o know what would. To
allow this argument as “evidence " would be highly prefudicial and improper.

P.33 lines 1 to 22,
REASON:

Agaan, this Is just an effort 1o clothe a brief as “expert testimony.” But Ms. Brockway is not an
e’xpz'ri witness  The record certatnly does not need testimony on the Ohio leow or vn ¢ cuse in

New Humpshire. OCA can brief it and the ALJ and Conmmission are more than capable of
‘:mder.srcmdmg the law. The effort to turn argument into evidence is highly prejudicial and
improper.

P. 34 lines 1 to 24.

REASON:

- This is stimply more improper bmjmg Itis pre,'zfrfzc‘ml wasteful and repetitive.
P35 lines 1 to 8.

REASON:

Agatn, stunply more impropey briefing.

P 35lines 14102

If completion of a bcl]ﬁ to Sussex takes until close to the end of the Direct aggregation contract. it
is true that some businesses in Pike County may not survive until rate relief can be atforded by
Sussex, However, it is unlikely that any alternative could be put in place any sooner. Also, the
Sussex alternative promises the sharpest decrease in ultimate rates, and the largest improvement
in quality of service over the long term. In addition, for many businesses and families it may be
enough 10 have certainty that significant rate relief is on the way. and that it will come at a
purticular time. If they have reason to hope that exorbitant electric bills will eventually return to
more normal levels, zhev will be better able to plan to ride out the current situation and hang in
until rates become more manageable. The key, however, is getting the solution in place sooner,



rather than later. The customers of Pike are getting Intigation fatigue — they will lose hope and
miany will give up and close their businesses or leave the are if they cannot have a solution
anncunced soon. ‘

REASON:

If any one excerpt summarizes the myriad evidentiary problems inherent in Ms Brockway's
“testinony” this is u serious contender. Ms Brockway has no idea whether Sussex offers lower
rates and improved service. She relies on Kahal and Lanzalotia for that information. She also
has ne cluc as 10 whether businesses will close  Her observation about the reaction of fumilies
und businesses is « guess and her elaim that customers are getting “litigation fatigue * and will
grve wpy hope smacks of pop psyehology. In legal terms this is grossly improper and inexpert ,
spectdution. The witness is not an expert and therefore cannat rely on the hearsay statements of
others. The references to the Sussex “relief” are repetitive and prejudiciad, having no basis in
uny capertise claimed by this witness. This, again, iy sunply argument attempting to camouflage
qtself as evidence

P36 Hines 3 to 8. ‘

I reconumend that Pike County Light and Power should be required to enter into good faith
pepotiations with Sussex. offer its electric utility for sale to Sussex at a reasonable price based on
its net book value or anuther mutually agreeable price, with the closing to happen soon engugh to
permit rates to be reduced in the service area concurrently with the end of the Direct Energy
contract.

REASON:
Finally, there is vio basis fur Ms Brockway's recommendation It is not backed by any expertise
tey to valuation of wilities, ongoing gas operations, or direct knowledge us to whether transfer of
customers 1o Sussex is i the customers” interest. The witness is simply not competent Lo testify
te the subject matter
CONCLUSION
For the reasons expressed, the testimony of QCA Witness Mancy Brockway should be

excluded from evidence in this proceeding. There is simply nothing in the testimony that validly

qualifies as expert testimony. Ms. Brockway has not “any reasonable pretension to specialized

* krowledge on the subject under investigation.” Miller v_Brass Rail Tavern, supra. Neither does

she provide relevant evidence that “advances the inquiry.” Commonwealth v. Dunkle supra.
Instead, the testimony is a hash of hearsay, inexpert speculation and argument. It is wholly

berett of any independent factual content and is repetitive and confusing. 1t is a thinly dispuised

26-



attempt o bootstrap existing public input testimony into the formal evidentiary record.

Permitting such testimony into the record would be highly prejudicial to the Company. As such,

it 1s manifestly a waste of the valuable time of the ALJ and the parties to even consider M.

Brockway's protfered testimony and it should be excluded from evidence.

Date:

December 7, 2006
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Pike County Light & Power Company
: Testimony of
James J. O'Brien

Piease state your name and business address.

My name is James J. O’Brien and my business address is 390 West Route 59, Spring

Valley, New York 10977.

By whom are you employed and in what capacity?

I am employed by Pike County Light & Power Company {“Pike” or the “Company”) as
Vice President — Customer Services. | also am the Vice President -~ Customer Services
for Pike's parent company, Orange and Rockland Utilities, Inc. (“Orange and Rockland”),
and its affiliate, Rockland Electric Company (“RECO®). |

Please provide your educational background and professional experience.

thave an M S. Degree from the University of Bridgeport in Human Resource
Deveivpment and a B.B.A. Degree from Baruch College in Busméss Administration. 've
been Vice President of Customer Service with the Company since June of 1999 and
prior to that worked at Consolidated Edison Company of New York, Inc. (*Con Edison”)
since 1’963. My experiences with Con Edison included General Manager of Customer

Service during various periods for the Manhattan, Queens and Westchester Divisions. |

* was also Director of Gas Marketing and worked in the Company’s Corporate Planning

ﬁ,ebartmedt I'am currently on the Board of Directors for Dominican College and serve as
Chaitman of the Rockland County Salvation Army Advisory Council.

Have you ever previously sponsored testimony before the Pennsylvania Public Utility
Commission ("PAPUC”) or any other state utility commission?

| have not testified previously before the PAPUC, however, | have previously testified in
Con Edison Gas Rate Case proceedings and have participated in the New York State
Public Service Commission proceedings concerning retail access and ;oih'e‘r issues
related to the implementation of competition in New York State.

What is the scope of your testimony in this proceeding?
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James J. O’Brien

| testify as to the various customer services that Pike provides to its customers, as well
as the formal custorner complaints that Pike has received since 2001. 1also will discuss
briefly the services provided by Direct Energy Services LLC (“D‘irec;").

Please discuss the various means by which Pike provides customer services toits
customers |

Pike customers can pay their bills and speak with customer service representatives at
Orange and Rockiand's office located in Port Jervis, New York. The office is staffed by
two customer service representatives froni 8:00 a.m. to 4:30 p.m., Mbnday through
Friday. This office, which is located less than 1 mule from Maiamoras and seven miles
from Milfard, PA, is readily accessible and convenient to Pike's customers Until October

31, 2004, Pike maintained an office at 219 Broad Street in Milford, PA  This office was

usuaily staffed by one person who handla’d bill paying and customer inquiries, and was

open from 8:00 a.m. to 4:30 p.m., Monday through Friday Commencing on November

1, 2004, Pike consolidated this office with Orange and Rockland's Port Jervis office. Pike

also provides its customers with a toll free telephone number that they can use to
contact Pike customer service representatives regarding billing and service issues.

Pike, aiong with Orange and Rockland and 'RECO, opertate a call center that is staffed

from 8:00 am to 9 00 pm Monday through Friday, and Saturday from 9:00 am to 5:30

pr. Emergency dispatchers answer afler hour emergency calls. All calls are answered

by @ NEC phone switch and then routed to a Voice Response Unit ("VRU"). Pike, along
with Orange and Rockland and RECO, maintain a website that provides customers with
much useful information.

The VRU and website are available to customers on a 24 hours a day, seven days a
week, basis and include numerous self-help features. For example, customérs can pay
their bills over the Internet, enroll in budget billing, obtain a payment agreement, and

start and stop service.
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James J. O'Brien

Please discuss Pike's interaction with the communities it serves.
I addition to the services discussed above, Pike has assigned a Comrmunity Relatibns

Manager to serve as a liaison with the various municipal officials in Pike's service

territory. This Community Relations Manager is available 24 hours a day, seven days a
| week, to all the Pike County Commissioners, Mayors, Township Supervisors,

- Ermergency Management Officials, Police, Township and Borough Administrative Staff

and Council Members. Over the years, the Commuﬂity Relations Manager has

limited to, billing issues, lighting requests, tree trimming, etéctric service »reduests, safety
concerns, customer inguiries, and storm restoration.

Please continue, |

Pike has established an excellent working relationship with the Borough of Milford Shade
Tree Commissioner, Over the years, Pike has assisted the B‘orough'w'xth its extensive
tree management program. Our éssistance during the application process has helped
the Borough secure federal grant money. Since both the Boroughs of Milford and
Matamoras have very limited Department of Public *afafnrks resources, Pike assists toth
Boroughs in removing hazardous trees.

Through the Company's Community Response Team (“CRT"}, during severe storms,

Pike assists both County and Township Emergency Management Officials at their

‘respec‘ti’ve Emergency Management Centers in Milford and Westfall / Matamoras

locations. The CRT has been aclivated numerous times in the past due to severe
flooding. The Company also has a very good relationship with Milford Emergency

Management personnel and we are in the process of partnering with them on the

~ purchase and installation of an emergency generator to serve the communications

facilities located at the Company’s Greenville site. The Company has allowed Pike

County to attach its comrnunication facilities on our Greenville tower.
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James J. O'Brien

Please discuss the Company's procedures for notifying customers regarding

developments in the event of an electric service outage.

Once an unexpected outage (e.g., storms, floods, car accidents, wind, animal‘ contacts)
has commenced, depending on the expected duration of the event, the Company uses
various forms of communication to provide customers with ihfomﬁation concerning the
outage. The Company communicates via 24 hour VRU, radio, newspaper, and by direct
contact with local municipalities to provide updated information on thé expécted duration
of the event,

For planned or pre-scheduled outages, in the event more than 25 customers will be‘
affected by the interruption, an outbound VRU call is made to customers, seven days in

advance of the interruption. A follow-up or second call is made one day before the

scheduled interruption. The VRU call will include the location of the outage, the date,

start time and duration, rain date and customer service contact number. Large
commercial and municipal customers will be contacted by New Construction Services
and/or Community Relations either by telephone or personal visit. The notification of a

scheduled interruption affécting less than 25 customers is done by door to door

visitation. If a customer is not home, a door hanger is left explaining the process and

providing a customer service contact number.

Please discuss the complaints that customers have filed against the Company since

2001,
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Pike County Light and Power Compary

Informal/Farmal PUC Complaints

January 2001 - July 2006

A, Set forth below is a summary of the complaints that Pike has received since 2001.

| 2001 | 2002 | 2008 | 2004 2005 2006

Billing 5 0l 2 4 8 59
Credit 4 11| 4 10 5 9
| Service 3 1 3 2 2 1
Total 12 12 9 18] 13} 69

© @

What conclusions can you draw from this sufnmary? |

This summary demonstraté's that prior to the increase in the Company's default service
rates in January 2008, the Company experienced a very modest number of complaints
each year. | also would note ‘tha,t no service related complaints were filed by any of the
complainants in this proceedmg prior to Januéry 20086.

Please comment on the suggestion offered '-by OCA'’s witnesses that prior td this
increase in default service rates, customers were willing to tolerate poor service.

| don't find such testimony credible. My experience, the vast majority of which, as
outlined above, has been in the Customer Service arez, indicates that if service is poor
and unreliable, customers complain about it Customers’ inclination to complain about
sérvicé outages, régérdles's of the price of such service, only has increased as
households become increasing reliant on technologies (e.g., computers) which require

continuous electric service.

Please comment on OCA witness Brockway’s criticism (at pages 18 - 19 of her

te‘stimony)»voi the Company's customer surveys.

In her testimony, Ms. Brockway criticizes Pike’s customer surveys on the grounds that

- they are “transaction based”. This criticism is unwarranted. The transactional survey is

a useful tool by which the Company measures the service levet that we provide to our
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James J. O'Brien

customers. The survey is impé‘rtiaily conducted by an outside vendor who also
aggregates the information into repotts for the Company. When reviewed, we not only
look at scoring but also at customer comments. Customefs use the survey as a means
to providé feedback on various utility related issues that concern them, not just the
particular transaction prompting the survey. Fdr example, a customer that called about a
"service connection” will share his experience about the VRU, oyr a custormer that called

about a budget billing issue will provide comments about rates (i.e. “lower rates").

- Pike customers for the years 2003-2005 have rated overall transactional satisfaction at

86%, 91% and 89% respectively, with few comments o‘ny price, For year to date October
2006, we are seeing a decrease in overall satisfaction to 78%. We can attribute this
declmé in averall satisfaction to the price increase, particularly ih light of the increase in
price/rate related comments caplured on the survevs. We have experienced similar

decreases in overall customer satisfaction in Orange and Rockland's New York service

territory when natural gas and electric commodity pricing increase significantly.

Please discuss the servic:eé provided by Direct in the Company's service territory.
Pursuant to the PAPUC's Order dated April 20, 2006 1n Docket No. P-00062205, in May
2008, Pike implemented an opt-out retail aggregation program in the Company's service
territory. Pursuant to the PAPUC's Order, Pike's eig‘nt primary service customers were
excluded from the aggregation program. As of November 1, 20086, 4,139 customers, or
91% of all eligible customers, agreed to participate in the aggregation program and

thereby purchase their commodity service from Direct. These participating customers

“commenced taking commodity service from Direct in June 2006. Pike continues to

provide delivery service to these participating customers. Moreover, Direct does not bill
participating customers directly. Rather, Direct’s charges for commodity service are

included on Pike's bills to participating customers. 1 also would note that the vast
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1 majority of cuslomers who filed complaints with the PAPUC, regérdmg the increase in
2 the Company's default service rates, now take their commddity service from Direct.
3 Q Please describe the PowerSwitch program implemented by the Company's corporate
4 parent, Orange and Rockland in its New York service territory.
5 A Orange and Rockland's ESCO referral program, PowerSwitch, provides customers with
6 an opportunity to “test the waters” of retail choice for an introductory pén‘od with
7 mimimum effort and little or no risk. Under the Program, customers sign up with O&R for
8 tetail choice and are either assigned to an a’ftemate supplier, or can choose a supplier
9 among those participating in the Program. Customers can sign up for PowerSwitch by
10 speaking with a customer service representative or the Company's VRU, using the
11 Ccmpany's website, or mailing in an insert that is sent along with their monthly bill.
12 Under the Program, the customer is guaranteed savings of 7% off the commadity portion
13 of their gas and/or electric bill for two billing periods (“tntroduc,tory Period”). The 7%
i4 discount has been agreed to by all of the alternate suppliers participating in PowerSwitch |
15 and reflects a discount off of Orange and Rockland’s Market Supply Charge andior Gas
16 Supply Charge for the app!icable billing periods. Orange and Rockland purchases thé
17 | ' receivables of the participating suppliers and provides biliing services so that the
18  customers receive a single bill reflecting both delivery and commadity charges.
19 ‘ Customers recéive a setvice agreement from the alternate supplier after signing up for
20 PowerSwitch. The service agreement has a month to month term and sets forth the
21 lerms and conditions for electric and/or gas supply servibe after the Introductory Period.
22 1f customers find the terms and conditions acceptable, they can continue with the
23 alternate supplier after the Introductory Period, at a price o be determined under the
24 service agreement. If the terms and conditions are not acceptable, they can either
25 rescind the agreement and cancel their enroliment in PowerSwitch, or wait untit after the
26 Introductory Period and terminate the service agreement.
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James J. O’Brien

‘The PowerSwitch Program also benefits alternate suppliers by providing them an

opportunity to introduce their service to customers without extensive promotional'efforts
and expenses.

Does the Company plan to implement a similar program in its Pennsylvania sefvice
territory?

Yes. The Company has delayed filing an ESCO referral program for Pike because until

recently, there was a lack of supplier interest in participating in such a program

However, now that the Company has two Electric Generation Suppliers interested in
parlicipating in an ESCO referral program. it will file a proposal with the PAPUC prior to
year end.

Does this conclude your direct testimony?

Yes.
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PCL&P COUNTY LIGHT & POWER COMPANY
REBUTTAL TESTIMONY QF
ANGELO M. REGAN
Please state your name and business address.
Angelo M. Regan, 390 West Route 59, Spring Valley, New York 10977.
By whom are you employed and in what capacity?

L am employed by Orange and Rockland Utilities, Inc. (“Orange and Rockland™),

- the corporate parent of Pike County Light & Power Company (“PCL&P” or the

“Company”), as Director of Electrical Engineering.
Please briefly describe your educational and business experience.

I received a Bachelor of Science degree in Electricat Engineering in 1985, and a
Masters of Science degree in Industrial Engineering Management Science in
1987, both from Fairleigh Dickinson University, in Teaneck, New Jersey. 1am a
registered professional engineer in the State of New York. 1wasemployed by
Central Hudson Gas and Electric Corporation as an overhead distribution systems
engineer from 1985 to 1987. Since then, Ikhave worked for Orange and Rockland
as an overhead and underground Systems Engineer, as Manager of the
Distribution Engineering Department, and then as Chief Distribution Engineer,
prior to assuming my present position as Director of Electrical Engincéring
What is the pufpose of your testimony in this proceeding?

The purpose of my testimony is to discuss the possible ’interconnect’ion of PCL&P
1o PPL Electric Utilities, Inc. (“PPL™), Metropolitar: Edison Company (“MetEd"),
and/or Sussex Rural Electric Cooperative (“Sussex™), and the Company‘s eiectric
service reliability. [ also will address certain issues raised by witnesses during the

public input hearings in this proceeding, as well as by formal complainants during
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REBUTTAL TESTIMONY OF
ANGELO M. REGAN -
the evidentiary hearing held before Administrative Law Judge Jandebeur on
November 6, 2006 in Scranton, Pennsylvania.
Has PCL&P completed an interconnection study?
Yes. PCL&P has completed an interconnection study (“Interconnection Study”)

exploring the costs and benefits of interconnecting its service territory with PJM.

A copy of the Interconnection Study was attached as Appendix B to the Report on

- Competitive Market Conditions Regarding the Pike County Light & Power

Company dated June 1, 2006 prepared by the Pennsylvania Public Utility
Commission’s (“PAPUC”) Law Bureau (“Law Bureau Report™).

Please describe why the Interconnection Study focused solely on a 69kV
transmission line extension option ,frorh, PP&L or MetEd?

The 69kV transmission line extension that PCL&P proposed and examined in the

Interconnection Study is the proper solution both to improve reliability and to

allow for ‘i‘uture load growth. PCL&P has serious concerns with proposals, such as
those zidvanced by Office of Consumer Advocate (“OCA"™) witness Mr.
Lzmzﬁloﬂa, utifizing lower voltage systems that of'fef signiﬁca;lt line exposure, =
and I'Iiﬁs added reliability risk, and do not meet the load deﬁycmbility
requirements of PJM. While alternatives that involve interconnecting the existing
area 34.5kV systems may be a short-term solution, the eventual cor‘inec‘tion- to,

and service from, the area 69kV transmission systems is the correct long-term

- solution. At present, as described in the Interconnection Study, the nearest 69KV

transmission system is PP&L’s 69k V line into the Twin Lakes Substation.

| However, by the end of 2008, Orange and Rockland will have three 69kV lines
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REBUTTAL TESTIMONY OF '
ANGELO M. REGAN
terminating at its Port Jervis Substation, whic‘n will also be upgraded in 2008 to
provide significamly improved reliability to the 13.2kV and 34.5kV systems that
it serves. This extremel y strong source will bc, providing substan’tiaily impfoved
system reliability to the PCL&P system and its customers from just a qnarter mile
away from Pike County. The eventual tying of the Orange and Rockland and
PP&L 69kV systems is what PCL&P cnvisions as the ultimate and correct long-
term solution to improving reliability for all of the customers in this afea of
Pennsylvania.
At pages S and 6 of hns testimony, Mr. Lanzalotta describes additional
possible altemati&es, witli their associated costs, for intefconnecting with
PP&L ahd MetEd. Do you agree with his assessment and conclusions?
No, I do not. First [ will address Mr. Lanzalotta's assessment that new
distribution circuits could be extended from PP&L’s Twin Lakes Substation to
supply PCL&P’S service area and load. From a field investigation, and in the
abéeﬁée of having actual system information from PP&L, it appears that the Twin
Lakes substation has lower voltage distribution cifc:uits serving locaf area load,
probably at 12kV. Even if the Twin Lakes Substation transformer had the
capacity to serve an additional 12kV distribution circuit that could be extended to

PCL&P, this distribution would not have the capacity to serve PCL&P’s present

‘peak load, let alone its projected load growth, There would certainly be adequacy

of service and voltage quality issues with serving load centers between eight and
14 miles away from the source. Put simply, Mr. Lanzalotta’s proposal does not

constitute good utility design or practice. 1 would note that his proposal would



10
11
12
13
14

15

6

17

18

19

21

22

23

PCL&P COUNTY LIGHT & POWER COMPANY
REBUTTAL TESTIMONY OF
ANGELO M. REGAN

more than double the line exposure of the system that PCL&P presently utilizes to |

serve its customers. All of the line transformers in PCL&P x#ould have to be
changed as well to accommodate the 12kV distribution voltage. With the additi(m
of MetEd’s new 34.5kV circuit along Route 6, this corridor, which would remain
the most viable one to extend additional circuits towards Milford, is becoming
increasingly congested. Any new circuits either would have to be double or triple
circuited as overhead construction, or :xtended for a considerable distance as

underground construction, This will sigmficantly raise the difficulty and cost of

extending additional circuits in this direction on limited pubic roads. Moreover,

there are other substantial unknown factors which could require significant
upgrades and increase costs; namely the actual available capacity of the Twin
Lakes Substation transformer, and PP&L’s 69k V radial transmission line that
presently serves the Joad at both the Twin Lakes qusm{ion and MetEd’s Walker
Substation.

Please go on.

With respect to MctEd’s Walker Substation, it is apparent that the Walker
Sﬁbs‘tation has an open position where a transformer can be connected to provide
an independent 34.5kV source to interconnect with the PCL&P’s 34.5kV system.
At first glance, this solution appears more viable than the Twin Lakes distribution
proposal from the perspective of similar system voltage and more available
capacity. Many of the issues and cost concemns that I raised for the non-viability
of the Twin Lakes distribution .aliemative; however, apply to this altemative as

well. These include the increased length of exposure to PCL&P’s load centers, the
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corridor congestion along Route 6 to extend this circuit, and PP&L’s available

transmission line capacity. There certainly could be adequacy of service and

voltage quality issues with serving load centers between eight and 14 miles away

- from the source. Should the MetEd system have to feed the PCL&P service

territory radially from the Walker Substation, it would more than double the line

exposure (i.e., from the Walker Substation to Matamoras) of the system that

PCL&P presently utilizes to serve its customers. In proposing that PCL&P

interconnect at the Walker Substation, Mr. Lanzalotta has failed 10 address

‘whether MeiEd has any future plans for the Watker Substation, and what

additional cost and/or operating implications there would be to utilize this space
and capacity. It appears that Mr, Lanzalotta has not spoken with rapres‘entat’ivcs ,
of MetEd regarding his interconnection proposal. Indeed, Mr. Lanzalotta has
failed to provide any evidence that MetEd would even entertain accommodating
PCL&P :as an additional tenant in their substation. This is far from an academic

question, since PCL&P’s interconnection at the Walker Substation would have

limited benefit to Metld.

Do you have any concerns regarding the cost estimates Mr. Lanzalotta uses
for interconnection at the Walker Substation? ’

While it is true that just the substation coéts to inérease capacity at the Walker
Substation would be less expensive than éonstructing a completely new substation
in PCL&P’s service territory, I do not agree with Mr. Lanzalotta's assessment
(page 6, line 6) that the addition of a 26 10 25 MVA substation transformer would

cost from $500,000 to $600,000. PCL&P has considerable recent experience in
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estimating the costs for, and constructing similar p‘rcxjects. PCL&P projects that
the fully installed cost of this facility would be approximately $1.45 million, with
the estimated cost of the transformer o be $600,000 aiqne‘ The substation
improvements provided for in this estimate would inciude the 25 MVA
transformer, high and low side breaker protection and protective relay systems,
control and SCADA systems, foundations and conduits, and design and
construction labor. This cost prdjectio{n does not include certain other costs, which
uporn closer inspection cduld be required, such as any additional costs to modify
the PP&L and MetEd systems, or provide any upgrades to the Walker Substétion
to accommodate an additional tenant.
Do you agree with the size of the transformer that Mr. Lanzalotta
recommends?
No, 1 do not agree with Mr, Lanzalotta’s recommendation that PCL&P install a
substation transformer of from 20 to 25 MVA. With PCL&P’s recent 2006 peak
load of 19 MVA, and utilizing its present weather normalized system load growth
of 3% for annual future projections, a 25 MVA transformer would exceed its

base rating in less than 10 years. A more appropriate size transformer to install

would be one with a base rating of 35 MVA. This may provide a 20-year solution,

and would increase the cost by an additional $150k above the $1.45 million
estimaté (or to a total cost of $1.6 million). Additional éosis would be requfred for
the 34.5kV circutts, including upgrades to PCL&P’s Lire 7 muinline facilities, the
installation of distribution automation and sectionalizin g schemes, and voltage

support. The Route 6 corridor congestion likely would require undergrounding or

6
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double circuiting, or a combination of both, for a portion of the new 34.5 kV line
where there are presently facilities on both sides of 1he road. PCL&P is estimating
that the extension of this line from the Walker Substation to Milford would cost
$1.6 miliion, upgrades to the PCL&P 34.5kV system to interconnect with the’ new
line would cost $300,000, voltage support costs are estimaled at 3300,000, and
automation monitoring and control to cost an additional $200,000. In total, the
line costs associated with interconnecting o the Walker Substation would be
approximately $2.4 rillion.
Has Mr. Lanzalotta adequately considered the electrical characteristics of
MetEd’s and PCL&P’s 34.5KV systems?
Ne. Even accounting for the lack of detail in Mr. Lanzalotta’s proposal, it would
éppear that he has not considered the electrical characteristics of the 34.5kV
systems in question. PCL&P believes there is zi 30-degree phase shift between the
MetEd and PCL&P 34.5kV systems that would require the installation of a
special transformer to correct. This phase shift could be corrected with the new |
transformer installation discussed above, however, 1t should be noted that this

new circuit would be 30-degrees out of phase with the existing MetEd 34.5kV

cireuit presently extending along Route 6, precluding close transition ties,

Do you have any concerns with Mr. Lanzalotta’s assessment at page 6, lines
2-3, which states that the PCL&P load could potentially be served out of the’
MetEd Walker Substation over the existing 34.5kV line?

Yes. The utilization of the existing MetEd 34.5kV circuit as a stand-alone solution

would be even less viable than the second transformer and new 34.5kV line
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alternative discussed above, due to capacity issues and the requirement to install a |
transformer station to correct the phasing problem discussed above. The cost for
this transformer station would exceed the projected costs of the station additions
at the Walker Substation described above. In order to satisfy PJM deliverability
requirements and PCL&P system load growth, as well as the growth on MetEd's
own system, likely upgrades would be required to the existing Walker Substation
transformer and the existing 34.5&\/ circuit that wéuld make this alternative even
more expensive than the new transformer and line alternative discussed above.
Do you have any other concerns with Mr. Lanzalotta’s proposal?
Yes. As néted above, PCL&P has numerous serious concerns regarding Mr.
Lanzalotta’s proposal given the speculative and undocumented nature of many of
its components. At a minimum, a detailed engineering investigation, Iocéi area
study and Joad flow studies would need to be performed to determine
conclusively the sizing of facilities and systein cquipment needs, or even if such
an interconnection would be viable from engineering ‘and system operating
perspectives. PCL&P estimates that the known costs for a possible
interconnection with the MetEd 34.5kV system at the Walker Substation are $4

million at minimum, without any payments 1o the hosting utility {i.e., MetEd) for

- upgrades and any other associated fees that may be required as a result. There are

still too many unknown variables and costs, many of which could be significant,
to determine at present if this is even possible, let alone a cost-effective

alternative. As noted above, however, regardless of cost, Mr. Lanzalotia’s

 34.5kV proposal suffers from the fact that it i$ not as reliable as, and does not
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offer the long-term deliverability und system operating requirements thét are
inherent with, the 69kV alternative. |
At p‘ﬁge 6, Line 20 of Mr. Lanzalotta’s tkesﬁmony, he discusses PCL&P’s
possible interconnection with Sussex. Do yon agree with his assessment and
conclusions?
I must preface my response to this question by neting that to date 1 ﬁave been

provided no system maps or other relevant information on the Sussex electric

delivery system. Accordingly, my response is based on limited field observations.

Mr. Lanzalotta suggests that Sussex has a 34.5kV circuit with the capacity to
scrve the PCL&P load, by extending this circuit between 3 and 13 fnile_s, at a cost
of $1 to $2 million. He has broken this down to three major components; the costs
to connect the Sussex 34.5kV line to PCL&P, the Delaware River crossing, and
costs to reconfigure the PCL&P system 1o prepare it to be fed from the Sussex
systen, | will address these components in the same order.

Please discuss the first component of Mr. Lahzalotta’s Sussex
interconnection proposal.

With respect to the first component, Mr. Lanzalotta has not idenii fied the Ioéaxion

of the Sussex sources, or the path of interconnection and the facilities that would

need to be upgraded to interconnect with the PCL&P 34.5kV system. T he nearest

34.5kV sources that PCL&P could locate within the Sussex territory are
approximately 12 to 14 miles in strai ght-line distance from PCL&P's facilities;
those being at the Sussex Substations located off of Meyer Road and Cemetery

Road. In order to reach the PCL&P service territory, the most logical route that
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this line would have to traverse would be through New Jersey State parkland, and
then procecd through Jersey Central Power and Light's (“JCP&L”) service
territory. The distance from these sources to PCL&P along roadways is closer to
21 miles. Assuming that all of the ROW, parkland, environmental and franchise

approvals could be obtained, and some combination of ROW and roadway is

utilized for the route, this line extension could be lessened to 17 miles. Mr.

Lanzalotta has also utilized a cost of $115,000 per mile for 34.5kV construction, :

as provided by Sussex. While this cost is not entirely out of line for just the base

34 5kV line construction, PCL&P is not sure if these costs contain other ancillary

costs zha‘t can typically be part of the overall cost, such as vege‘tation
munagement, rock holes, flagging or other cantingenéy costs. PCL&P has seen
1these factors escalate‘the costs to approach $150,000 per mile or higher.
Assuming there will be stretches of straightforward, as well as more difficult
construction, PCL&P estimates that $130,000 per mile is more representative for
this type of construction. Based on this estimate, the cost for this portion of the
interconnection would be at least $2.2 million. This does not include any
additional costé that may be required to, among othér things, secure ROW, obtain
permits, and complete environmental studies.

Pleage discuss the second component of Mr. Lanzalétta’s'Sussex '
interconnection proposal.

The second major cbmponent is to cross the Delawarc River, Mr, Lanzalotta

utilized the cost that PCL&P incurred over 15 years ago, updated to present day

- dollars, to cross the Delaware River between Port Jervis and Matamoras. The

10



G
10
1
12
13
14
15
16
17
18
19
20
21

22

23

PCL&P COUNTY LIGHT & POWER COMPANY
REBUTTAL TESTIMONY OF ‘
ANGELO M. REGAN
costs, that were requested of and supplied by PCL&P, were updated costs to re-
construct an existing aerial erossing, not to install a completely new crossing.
PCL&P believes that utilizing this cost to be representative of what will be

required to cross the Delaware River, particularly if it is near or adjacent to the

Route 206 Bridge in south Milford, is inaccurate and most probably understated.

- A straightforward increase just to correct to present day dollars would not

properly account for increases in materials that have escalated at a higher rate
than inflation, such as steel, or for factors such as rock removal that certainly
could be prevalent near a river bed. If it is permitted to span the Delaware River
as overhead construction, the cost to complete this will depend on zﬁe location and
distance of the crossing, PCL&P is estimating that this cost could exceed

$400,000. Howevér, issues relating to permitting and approvals, including the

time required to secure them, could substantially raise this cost. This crossing will

be in the Delaware Water Gap National Recreation Area, and the permitting
agencies may require the line to be attached to an existing structure, such as the
Route 206 Bridge, or installed under the river, More investigation needs to be
competed befbrcy a reasonable cost estimate can providéd. If this section is

required 10 be attached to an existing structure or installed under the river,

PCL&P’s preliminary observations indicate that the costs to complete this section

of the line extension will be extremely expensive, and could be double or more of
PCL&P’s estimated vverhead cost to complete this crossing,

Please discuss the third component of Mr. Lanzalotta’s Sussex

“interconnection proposal.
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The third major compdnent is to reconfigure the PCL&P system to prepare it to be
fed from the Sussex system. As with the MetEd alternative discussed above, this
component would include at a minimum upgrades to PCL&P’s Line 7 mainline
facilities, the installation of distribution automation and control/monitoring
schemes, and voltage support, Upgrades to the PCL&P 34‘5k‘\i” system to
interconnecl ‘wi‘th the new line arc estimated to cost $350,000, voltage support
costs are estimated at $450,000, and automation monitoring and control are

estimated to cost $200,000. Together, these line upgrade requirements are

estimated to cost $1 million.

Are there any other costs that Mr, Lanzalotta should have considered with
this Sussex alternative? |

Yes. A fourth major cost component that Mr. Lanzalotta seems td have
overlooked is the source costs for this new Sussex 34.5kV line. As with the
MetEd alternative discussed above, in order to meet full PJM deliverability

requirements and PCL&P system load growth, it is anticipated that a new express

feeder, with a 477 AAC conductor and a capacity of 35 MVA at minimum, would

need to be installed. As such, and at a minimum, substation upgrade costs would

be required to provide a new feeder position, breaker and relay protection,

SCADA, and other associated costs. In addition, as noted above, PCL&P believes

that there is a 30-degree phase shift between the Sussex and PCL&P 34.5kV
systems that would require the installation of a special transformer to correct this
phasing problem. Similar to the MetE¢ altemnative, PCL&P estimates that the cost

of these substation upgrades would be approximately $1.6 million. Additionally,

12

-'.




10

12

13
14
15
16
17
18

19

PCL&P COUNTY LIGHT & POWER COMPANY
REBUTTAL TESTIMONY OF
ANGELO M. REGAN
the Sussex sources in this area are fed from 34.5kV lines, and with the proposed
load addition of the PCL&P load and projected PCL&P system growth to the
Sussex systetn, it is likely that the Sussex source feeders will need to be upgraded
in the short-term. These costs can be substantial and should be identified and
accounted for in any cost analysis.

Do you have any other concerns regarding Mr. Lanzalotta’s Sussex

interconnection proposal?

~ Yes. PCL&P also has serious concerns regarding adequacy of service and voltage

quality issues associated with this altemative. This altemative proposes to serve
PCL&P’s load centers that are located between 17 10 23 miles away, frbm the
sources I have described above, with a single radial 34.5kV line. As noted
previously, this constitutes neither good utility design nor practice. Should this
Sussex line have to feed the PCL&P service ternitory radially from the prdp:ased
Sussex sburce, it would more than triple thé line exposure of the systeiﬁ that
PCL&P pre,saﬁtly utilizes to serve its customers. A detailed engineering
investigation, local area study and load flow studies would need to be performed
to determine the sizing of tacilities and systém equipment needs, or even if such
an interconnection would be viable from engineering and system operating
perspective& PCL&P estimates that the known costs for this altemative are $5.2 ‘
mullion, and could casily exceed $6 million depending on the construction |
required to cross the Delaware River. There are still ’t‘oc many unknown variables
and costs, many of which could be significant, to determine at present if this is a

viable and cost-effective alternative. Depending on the resolution of these
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oulstanding issues and unknown costs, while this alternative could seem less
expensive than the 69kV alternative that PCL&P originally proposed, it is not
ncarly as reliable, nor does it offer the long-term deliverability and system
operating requirements that are inherent with the 69kV alternative. In conclusion,
PCL&P questions the overall adequacy of Mr. Lanzalotta’s Sussex proposal, and
further contends that this will not be a more reliable solution to the system that
presently serves PCL&P customers.
At Page 7, lines 24-27, Mr. Lanzalotta describes the need for PCL&P to
rema‘m interconnected to maintain the reliability of this interconnection.
Does PCL&P agree that it should maintain this interconnection should its
service territory be taken over by Sussex?
In the event that PCL&P is forced to‘sell and reiinquish“ its service territory to
Sussex or any another entity, it would be under no obligation to remain
interconnected with its pfesént facilities in Pennsylvania from its New York based
sources, PCL&P will provide no guaranties that it will remain so interconnected. }
Additionally, it is quite possible that if PCL&P remained interconnected with
free-flowing ties to Sussex, in the scenario that Mr. Lanzalotta describes, th at
PCL&P’s significantly stronger source in Port J cfvis would not only continue to
serve all of PCL&P’s current load, but it could end up serving some of the Sussex
system load. This would put more demand requirements on Orange and
Rockland's Port Jervis substation and the sources feeding it, with no benefits to
PCL&P’S parent company, Ofange and Rockland. Such a free rider scenario is

neither attractive nor acceptable to Orange and Rockland. At a minimurmn, that
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imercom}eczion would be subject to rules and regulations of both PJIM and the

NYISO and require proper payment and accounting of the energy flows.

Is PCL&P presently aware of, or investigating any other possible
interconnections with, PJM Companies?
PCL&P has initiated preliminary discussions with JCP&L and MetEd, and will

investigate if any opportunities exist to interconnect with its existing electric

delivery systems that could improve reliability, while satisfying PIM

deliverability requirements.

Please discuss Mr. Lanzalotta’s contention that the reliability performance of

the PCL&P electric system has deteriorated since the merger of Orange and

Rockland, PCL&P’s parent company, with Consolidated Edison, Inc.
(“CEI"),

Mr. Lanzalotta states that electric system reliability performance, as reflected in ;
the Company’s reliability data, reflects a substantial degradation in the
Company’s electric service reliability performance since 1999, the year of the
Orange and Rockland and CEl rﬁer,ger, He also contends that this is somehow
related to the timing of the merger between Orange and Rockland and CEI . Mr.
Lanzalotta’s contentions are not justified for the following three reasons. First,
Mr. Lanzalotta failed to account for the entire set of data the Company provided
in response to the OCA’s interrogatories. Mr. Lanzalotta’s selective use of this
data presents an inaccurate view of the Company’s service reliability

performance. Sccond, Mr. Lanzalotta failed to adjust for weather-related outages

15
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- or other outages beyond the control of the Company. A utility has virtually no

control over the number of these incidents, nor their focation, and therefore has
little control over their impact on reliability perféme‘mce‘ Third, Mr. Lanzalotta
failed to account properly for the two major factors that contributed to the
customer hours of interruption in 2004 and 2005.

Please discuss the first factor.

The first factor involved customer outages related to the construction and
energization of the new Matamoras Substation. Prior to the completion of the
Matamoras Substation, the majority of thé customers in the Matamoras area were
fed from 34 5kV stepdown transformers at 2.4kV. Prior to the completion of the
Matamoras Substation, the local distribution facilities were upgraded and made
ready for conversion from the existing antiquated 2.4kV delia system to a modern
13.2kV grounded wye connected system that provides a higher level of safety for
the general pubhic. All of this construction and 'méke ready work for the new

distribution system was performed under live line conditions and had minimal

cffect on customer service, At page 14, lines 7-12, Mr. Lanzalotta imphes that the

planned outages associated with the upgrade of‘ the Matamoras substation were
somehow avoidable. Mr, Lanzalotta should be aware that system conversion |
work, that requires taking customer outages to “cut-over” to the new distribution
voltage, is unavoidable and is an industry-accepted practice. Planned outages
were necessary to complete the upgrade and modernization of this system, The
Company took proper measures to minimize the extent éf éuch outages, and

followed appropriate procedures and steps to notify customers 1n advance of
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scheduled outages. Please refer to the rebuital testimony of Company witness

James O’Brien for a detailed description of these procedures. Even though there

was some inconvenience to customers during the scheduled outages associated
with this éystem upgrade, it is undeniable that the completion of the new
Matamoras Substation, and the upgrade to a new, more reliable 13.2kV sys,tem,
provides substantially improved reliability to the customers that are now served
from the new M‘ﬁtamoras Substation (i.e., approximately 35% of all PCL&P
sustomers).

Please discuss the second factor.

The second major factor contributing to customer hours of interruptiorﬁ in 2004~
05, were those due Lo tree contacts, PCL&P acknowledges that iﬁtérruptions and
customers affected were significantly increased during this period due o tree
contacts. PCL&P was at the very end of its four-year trimming cycle for the

distribution lines that serve PCL&P during this timeframe. Significant vegetation

 management was performed and the reliability performance with respect to tree

incidents has improved in 2006. In recognition of‘ these effects, in the summer of
2006, PCL&P committed to improving its vegetation management cycle on its
PCL&P distribution system to a three-year program. Therefore, because ot the
outage anbmalfes associated with the Matamoras Substation conversions, and in

recognition of the proposed improvements that will be gained by improvements to

the vegetation management program, the data from the 2004-2005 period should

not be used for trending analysis. -

- Do you have any other observations on Mr. Lanzalotta’s analysis?

17
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Yes 1 do. Notwithstanding the above objections to this analysis, Mr. Lanzalotta’s

testimony is misleading because the six years ( 199‘44999)‘ that were used as a

basis for this analysis are insufficient to determine a trend because of the volatility
of PCL&P’s system performance. Inclusion of the 1981-1999 data in the analysis |
will provide a more complete and objective view of the overall historical

reliability perfonnancc of the PCL&P sysiem (Refer to Exhibit 1 for the complete

- PCL&P reliability statistics from 1981 — 2005). During this period, the variability

- of the interruption data is clearly evident. The mean SAIFI (i.e, System Average

Frequency Index, or the frequency of electric service outages) for that nineteen-

-year period is 2,98, with a standard deviation of 1.69, or 57%. For the vears 2000-

2003, SAIFI was below the mean twice, and was within one standard deviation

above the mean for the other two years. CAIDI (i.e., Customer Average

Interruption Duration Index, or the average customer restoration time for electric

service outages) and SAIDI (which is calculated by multiplying SAIFI times

CAIDI) are within one standard deviation for cach of the four years. These

~ results do not indicate a substantial degradation. However, even this analysis may

not produce statistically valid results due to the relatively small number of
inéidcnts, the variability in the number of customers affected by individual
incidents, and the type of incidents that have occurred. It must be noted kthat the
extreme variability in PCL&P's reporting statistics, parﬁcuiaﬂy those that have
beeb, reported kwith major events excluded, is due largely to ~the fact that its |
electric déhvc:ry system is exceptionally small (i.e., during mést of this reporting

period, PCL&P had two distribution circuits and approximately 4,400 customers).
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As such, all outages in excess of approximately 440 customers qualified as a

major event that is excludable from the reporting statistics that generate SAIFL

- Therefore, typical interruptions for a larger utility that would never qualify as a

major event, such as a tree contact or equipment failure that might rip an entire
disiribution circuit, or even half of the custorners on & circuit with a midp)oint
reéloser, do get excluded for PCL&P, as long as they meet the 10% criteria. This
only allows smaller outages, with the associated lower number of customers
affected, to count towards the reportable indices, which in turn results in SAIFI

indices that are considerably lower than those of a mi}ity with a substantial

- customer base. This effect of reflecting relatively low SAIFI numbers has the

inverse effect of reflecting higher CAIDI numbers, as the remaining outages that

do count towards the reportable statistics are smaller and with more localized

damage that requires longer time to restore. Additionally, because of PCL&P’S

small size and customer base, the number of interruptions that are experienced
each year is extremely low as compared to many of the other Pennsylvania
utilities, both with and without major cvents. |
Please discuss PCL&P’s statistical voiaiility. |

The problem that exists for PCL&P is that of significant statistical volatility since
the standards are based on an extremely small number of incidents that can vary
widely year to year, This volatikity in the statistics makes it difficult to put a tight
bracket on cxpected performance, without accounting for proper measures 1o
address this volatility. For example and referring to PCL&P’s statistics without

major events, fromy 1994 through 2005 the average annual number of interruptions
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for PCL&P was 50 with the low being 32 and the high being 90. This equates to a

volatility of 36% below and 80% above the 12-year mean. Further adding to the

volatility is the number of customers affected by an interruption. From 1994-

20035, the avérage number of customers affected per incident was 47, with ‘the’ low
being 24 and the high being 90. This equates to a volatility of 48% Bélew t0 92% |
above the 12-year mean. Due to the combination of these factors during the period
1994 to 2005, the customers affected each year varied from 850 to 8,123, with

2,527 being the arithmetic mean. Thus the volatility ranged from 66% below the

- mean to 221% above the mean. Since the number of customers affected each year

is directly proportional to SAIFI, SAIF] is directly affected by the volatility of the

number of interruptions and the number 6f customers affected by those
interruptions. Likewise for CAIDI, because of the small number of interruptions,
CAIDI also exhibits extreine volatility. From 1994-2005 the average annual
customer minutes was 448, 179 with the high being 997,007 and the low being
176,719, This equates to a volatility of 61% below the mean and ’l 22% above the
mean.

Has the Company’s electric service reliability shown any indications of
improvement in 2006?

Yes. Based on 12-month rolling data thrdu,gh November 2006, SAIFI was 1.’?7,
which is below the 2000-05 and 1981-99 means (1.e., 3.97 and 2.98 respectively);
CAIDI was 196 minutes which is within one standard déviation of the 2000:-05
mean and above the 1981-99 mean (i;e.,’ 162and 111 respectivély); and, SAIDI

was 347 minutes which is below the 2000-05 mean and within one standard

20




10
1
12
13
14
15
16
17

18

PCL&P COUNTY LIGHT & POWER COMPANY
REBUTTAL TESTIMONY OF
ANGELO M. REGAN
déviation of the 1981-99 mean (i.c., 617 and 317 respectively). These values
directly contradict Mr. Lanzalotta’s assertion, ut page 8, line 23, that the
“reliability data reflects a substantial dcgradazion in the Corupany’s electric
service reliability”, Customers’ perception of reliability is driven predominately
by the frequency of service interruptions (as measured by SAIFI), as opposed o
the duration of outages (as measured by CAIDJ). The Company’s 2006 SAIFI
peffannance indicates better reliability than either the pre- and post-merger
average reliability performance. Additionally, the 2006 data includes a major
event that significantly impacted these statistics. On February 19, 2006 a tree feli

from outside of PCL&P’s right-of-way, in a relatively inaccessible location, on to

PCL&P’s facilitics causing an outage. Without this incident, SAIFT would

improve to 1.19, CAIDI wduld improve to 128 minmés, and SAIDI would
improve to 153 minutes. Again, this demonstrates the type of variability that
exists for PCL&P’s system performance, in that a single incident cah have an
inordinate impact on each of the performance measarements. It also demonstrates
the incquity of including outages that are beyond the control of the wility in this
analysis. Additionally, through November 2006, PCL&P's reliabilizy is better than
the rolling 12-month criteria set by the PAPUC. The rolling 12-month Frequency
(SAIF1) of 1.18 is better than the target of 1.31. The roliing i?ﬁnonth Restoration
(CAIDI) of 108 minutes is significantly better than the target of 215 minutes. The
rolling 12-month Duration (SAIDI) of 127 minutes is significantly betier than the

target of 282 minutes. Contrary to Mr. Lanzalouta's comments, this data supports
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the fuct that PCL&P’s reliability in 2006 is not degrading, but is improving and

exceeding the PAPUC’s eriteria.

Please describe the validity of comparing PCL&P’s reliability data with that

of Sussex?

PCL&P does not believe that any meaningful comparisons can be made with the
Sussex electric system réi‘iabﬂity data contained in Mr Lanzaidua’s testimony. |
Sussex r‘; not required by the New Jersey Board of Public Utilities to report its
data with any substantial regulatory oversight. Accordingiy, any data that is
provided as part of interrogatories or testimony must be 't,homughly evaluated as
to its definitions and completencss, 1o the extent that this can even be determined.
PCL&P ’has a sophisticated OQutage ManagememSystem that éapwrcs gach and
every electric service interruption, and all interruption data is rigorously reviewed
prior to its inclusion as part of the Company’s reliability database. PCL&P cannot
be sure that Sussex reliabi!ity data is as strenuously accounted for and SCmtiniZCd
as those utilities that are s‘u'bjeét to regulatory oversight and consequences. As
discussed above, Mr. Lanzalotta’s Sussex interconnection proposal will result in
lesé reliable service for the customers in Pike County. To assume that any
reliability level that has been experienced by Sussex would be maintained, afier
the addition of a 51 square mile area that would be located and fed from a‘ single

radial line at the end of their distribution system, is both unreahstic and incorrect.

On page 15, lines 18 — 24, Mr. Lanzalotta asserts that the annexation of the

PCI.&P system onto the Sussex System will have an immediate impact on
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reducing the duration of electric service outages on the PCL&P system. Do
you agree with this assertion?
No, I do not. Mr. Lanzalotta has made this assertion based solely on an ‘extremely
limited comparison and analysis of outage statistics, to which for reasons as stated
above, PCL&P lends little credence. Additionally, Mr. Lanzalotta has not
provided any other key and critical information that would be required to make
such comparisons, such as the number of resources that Sussex devotes in
responding to system outages, the location that theyrespond from, and how this
may differ f’or‘ normal work hours, off schedule work hours (such as weeknights,
weekends and holidays), and for storm conditions, both expected and unexpected.
It must be noted that the nearest facility from which PCL&P staffs its crews from

is the Port Jervis facility, located just one quarter mile away from Matamoras.

| During normal working hours of Monday through Friday 8:00AM - 4:30PM, the

Port Jervis facility is staffed with two crews, When additional projects are
scheduled in the area, staffing is increased to a range of three to five crews,
Currently our staffing in the facility 1s five crews due to capital improvement
work being done on both Line 7 and c¢ircuit 5-10-34, which are the two sources
serving the PCL&P load. This level is expected to remain in effect through June
2007, and possibly beyond. During other times of the day, or for Weekends and
holidays, crews can be dispatched from Orange and Rockland’s Middletown, New
York facilities, which are approximately 18 miles away from Pike County and is |
quickly accessible to Pike County via Interstate highway Route 84. In addition, in

June 2004, Orange and Rockland modified and enhanced the Troubleshooter

23



13

14

15
16

17

PCL&P COUNTY LIGHT & POWER COMPANY
REBUTTAL TESTIMONY OF
ANGELO M, REGAN
classification to include the Northern Division, which includes the area that

provides service to PCL&P. The troubleshooter classification included two-

~person crewing who are scheduled on the 1600 to 2400 hour period during the

normal workweek, and on the Saturday 0800 to 1600 hour period, with out the

call out process required. This enhancement was implemented in September 2004

10 help reduce response time to the PCL&P area and other areas served by the

division. Absent having been provided with any details regarding the Sussex
facilities and cbcw reporting locations, PCL&P was able to locate the main
headquarters for Sussex across frons the Sussex airport on NJ local Route 639, 1t
appéars that the most direct driving route, from this location to the nearest point
on the PCL&P system in Milford, Pennsylvania, is approximately 16 miles along,
single lane roads. 1 would note that this distance is not substantially closer to

where PCL&P crews respond from during off-hour periods, and significantly

 farther away from its Port Jervis facility during normal working hours, With the

additional information that I have provided above, combined with the lack of key
Sussex information and supportable statistics, one cannot assume that, under

Sussex, system restoration and customer hours of interruption will show

immediate improvement. In fact, 1t is just as likely that customer hours of

interruption may deteriorate, particularly when accounting for the significant
radial line exposure concerns inherent with the Sussex option,
Does the nature of the PCL&P service territory affect the service reliability that

the Company’s customer’s experience?
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Most déﬁnite]y. The type of outages that PCL&P’ customers cxperiénce and the
resultant hours of yinterruption, are directly related to geography, customer
density, vegetation density, system desi gn, and othef system and operating
specific parameters. The nature of the PCL&P service territory, where many
customers are fed from radial lines in heavily treed areas at the very end of the
Company’s service territory, explains why, as-diécus%d above, customers are
particularly susceptible to tree related interruptions and longer duration outages.
Given rthé more rural characteristics of PCL&P’s service territory, it is simply
unrealistic for many of the Company’s customers to expect that they will
experience the same levels of high service reliability as customers who reside in

predominately urban or suburban environments, where the electric delivery

infrastructure is considerably more developed with higher levels of redundancy

available. I would note further that the characteristics of the Company’s service

territory, and their impact ot service reliability, would remain regardless if
service were provided by PCL&P, Sussex, or another utility. T must conclude by
noting that PCL&P has changed, or is in the process of changing certain of its
system design, maintenance and operating parameters to improve system
pérfbrmance and restoration. PCL&P is committed to improving éervice
reliability for its customers.

Please discuss the outages experienced over the past few years by the
Municipal Authority of the Borough of Milford (“Municipal Authority”),

and the Delaware Valley School District (“DVS™).
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Previously in this procecding both the Municipal Authority and DVS provided

PCL&P with data regarding the service interruptions that they had expertenced
during the period from August 2004 through February 20606, PCL&P analyzed
this data against its records and substantiated that there were nine of the histed

outages that affected service to the Municipal Authority and DVS. Of those

- outages, three were from stormy weather, one was due to a non-Company

accident, and two were from the failure of the customer’s underground
facilities/equipment that supply the school. Two incidents were due to tree
contacts, one of which was a tree from well outside of the ROW that fell info Line

7 and disrupted service to all of the customers served from Line 7. The remaining

_ incident was a pre-scheduled outage to relocate a pole. Thercfore, with respect to

these nine outages, seven were due to extenuating circumstances or incidents over
Which PCL&P has little control. Aside from tree contacts, which PCL&P has
addressed with the proposed improvements to its vegetation managémem
program, these outages are nct‘indlcanvc of recurring problems.

Do you have any observations regarding the service interruptions

- experienced by Mr, Peter Kenny?

During croés-cxamina‘tion on November 6,: 2006, Mr. Kenny testified that he has
suffi eied from many service outages over the past few yeér.s. PCL&P performed a
review of the recent service interruptidns experienced by Mr. Kemiy; Mr.
Kenny’s residence is located in Milford, Pennsylvania, near the end of a long

heavily treed road that is served by a step-down transformer and a long radial line

off of the radial pontion of Line 7. The Company’s analysis substantiated that



9
10

11

13

14
15
16
v 17

18

19

21

22

PCL&P COUNTY LIGHT & POWER COMPANY
REBUTTAL TESTIMONY OF
ANGELO M. REGAN
there were 16 outages that affected this customer in the J aruary 2005 to
November 2006 timeframe. The make-up of interruptions are broken down as
follows: one storm related. three non-Company accidents, one scheduled, one
animal contact, one cjverloaded, fuse, four equipment failures, one of which was

the DVS riser pole failure, and five tree contacts, one of which was a tree from

well outside of the ROW that fell into Line 7 and disrupted service to all of the

- customers served from Line 7. PCL&P would note that seven of these sixteen

outages were due to extenuating circumstances or incidents over which PCL&P }
has little control. PCL&P anticipates that its vegetation management program
impfovements will address the tree conditions. The overload conditioﬁ oceurred
from a blown fuse on Cuminins Hill Road, and, as a result, the Company
upgraded the fuse size. PCL&P acknowledges that this customer has eﬁpeﬁenced
a higher than average number of interruptions, It must be noted, hawevér, that this
customer is located near the end of a long heavily treed single-phase spur that is
fed from a stepdown transfcmier, off of a radial feeder at the end of the |
Company’s service territory. While PCL&P has taken action to improve his
service fe}iability, given his location, and the exacerbated radial nature of the

system that serves him, Mr. Kenny likely will continue to be more susceptible to

outages than the average PCL&P customer,

Have you come to any conclusions regarding the service interruptions that
occurred in PCL&P’s service territory?
Yes. The Company’s analysis of outages that have occurred over the past six

years reveals that increases in the number of interruptions, the number of
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customers affected, and the customer-hours of interruption predominantly

 oceurred in 2004 and 2005. The reasons for this were primarily due to the

féllowingz

¢ Pre-scheduled outages associated with the constructing and energizing the
Matamoras Substation.

. Tree contacts towards the end of the Company’s four-year vegetation |
management program. Significant vegetation management has béen
completed, and improvements have been made regarding reliability
performance with respect 1o tree outages in 2006. Additional
improvements are expected as a result of improving the x*ege:ation
management plan to a three-year program.

» An increase in non-Company accidents that fcsultcd in outages. Itis
expected that this increase is a statistical anomaly, could certainly be

- related to growth and increasing customer density in Pike County, and is
not related to any deficiency in PCL&P’s system or work pracﬁaﬁes.

As discussed earlier in ny testimony, in analyzing the reliability of the PCL&P

system, it should be noted that the service arca is rural, and is primarily a radial

system, resulting in reliability performance that is somewhat lower than more

urban locations that are serviced by loop systems and multiple sources. The

~relatively small size of the service area and its topology, also contribute to

volatility in reliability performance. PCL&P operates and maintains this System

in a manner that is consistent with regulations and industry standards. The

Company makes necessary improvements (o the system, and adjusts its practices

28
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when appropriate. The implementation of the Matamoras Substation and
improved vegetation management will contribute to improved system reliability.
As evidenced by Exhibit 2, PCL&P interruption data, year-to-date through
November, has improved as compared to the 2004 ~ 2005 statistics, The number
of customers affected and the customer hours of interruption are the lowest since
2001 through November of each year.
Does this conclude your rebuttal testimony?

Yes, it does.
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Please state your name, title, employer, and business address.
My name is J oséph A. Holtman, Iam Director ~ Electricity Supply for
Consolidated Edison Company of New York, Inc. (“Con Edison™). | My
office is located at 4 Irving Place, New York, New York.
Please describe yous responsibilities in that position.
On behalf of Con Edison, Orange and Rockland Utilities, Inc. (“O&R" or

“Orange and Rockland™), Rockland Electric Company (“RECO”) and Pike

County Light & Power Company ("PCL&P” or the “Company”), [ am

- responsible for day-to-day electricity supply operations, including the

scheduling of generation and load bids with the New York Independent
System Operator (“NYISO”), the PIM Interconnection, L.L.C. (“PIM™),
ISO New England, and Hydro-Quebec; development of overall electric
power procurerment plans; development and implementation of electric
hedging programs; strategic development and participation in capacity and
transmission congestion contract auctions; management of contractual
rights with various non-utility generators; and the preparation of monthly
invoices in support of wholesale purchases and sales, inclt:ding capacity,
energy and transniission congestion contracts, Eiectﬁc service in iﬁe
service territories of PCL&P, Orange and Rockland, and RECO
(collectively the “System™) is provided as an integrated operation by
Orange and Rockland.

Please describe your professional background.

L
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I rejoined Con Edison in March, 2002, in my current capacity. From
April, 2000, through March, 2002, | was employed by Mirant New York,
Inc. as Director-Regulatory Affairé with resporsibility for New York
regulatory and NYISO matters. From July, 1999, through April, 2000, [
was Director- Corporate Planning for Con Edison, working primarily on
matters related to potential mergers and acQuisitions. From 1996 t‘hrough |
July, 1999, I was Director- Energy ,Resources for O&R, with

responsibilities similar to my current position; I also had general

_responsibility for the procurement of natural gas encrgy and capacity, and

associated regulatory and accounting matters. From March through July,
1997, 1 assumed the position of Acting President for NORS‘TAR Energy
Limited Partnership, a Houston, Texas-based retail gas marketing
enterprise, with general responsibility for day-to-day operations of the
firm. In 1995, I was named Director-Fuel Resources, with general
responsibility for procurement of natural gas for resale, and natural gas,
coal and oil for O&R’s electric genération facilities. From 1991 through
1995, I was Manager-Fuel Resources’ Administration, with similar
responsibilities. From 1989 through 1991, | was a Program Adnunistrator
in O&R’s Demand-Side Management department. From 1985 through

1989, I was employed by O&R as an Economic Analyst, with

responsibility for forecasting, capital appropriations analysis, and various

other statistical studies.

I received a Bachelor of Arts degree in Physics (cum laude) from the State

- University of New York College at Plattsburgh in December 1984, and a

Masters degree in Business Administration with 2 major in Financial

Management from lona College’s Hagan School of Business in July 1989,

D
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Have you previously testified before the Pennsylvania Public Utility
Commission (“PAPUC")?
Yes, [ have submitted testimony before the PAPUC in Dockets R-922516
and P-00011872.

What is the purpose of your testimony in this proceeding?

I'will discuss PCL&P’s proposed default service supply plan, and respond

to certain statements contained in the direct testimony of Office of

Consumer Advocate (“OCA“) witnesses Nancy Brockway, and Matthew
Kahal, as well as Office of Small Business Advocate(“OSBA’;’}) witness
Robert Knecht, |
Please discuss how PCL&‘P proposes to secure its default service supply
for the period commencing January 1, 20087
PCL&P will be filing in the very near future 2 proposal with the PAPLUC
to secure its default service supply for the period cozﬁmencing January 1,
2008. Specifically, PCL&P will propose the following:
" Acquire financial hedges of energy and capacity purchases made
from NYISO’s spot market for the Hudson Valley Zone (i.e., Zénc
Q). PCL&P is connected to the bulk power grid in ihe NYISO’s
~ Hudson Valley Zone.

. Hedges to be acquired through a web-based. declining price
auction. ‘ :
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Term of the hedges would bé from January 1, 2008 through

December 31, 2010.

PCL&P would integrate its proposed auction with the hedging

procurement efforts of Orange and Rockland. The quantity of

energy and capacity hedged will be dependent on whether Direct

Energy Services, LLC (“Direct”) will continue its aggregation

program in 2008.

PCL&P will confer with interested parties as to whether its hedges

should be layered in over a multi-year penod.

If so, the quantity of energy and capacity hedged would be [00% of
PCL&P’s requirements in 2008, 67% of its 2009 requirements, and

33% of its 2010 requirements, comput‘ed on an hourly basis and

- financially settled monthly. Thereafter, at annual intervals,

PCLA&P could obtain financial hedges for 33% of its requirements
for three-year terms, resulting in “layered” hedges that reflect the
longer-term market price while protecting customers from short-

term market fluctuations.

The prospect of hedging 100% of 2008 requirements creates risk of
one-time unusual market conditions that will be monitored closely

at the time of the 2008 auction. |
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. If hedges are not layered in, then PCL&P would seek to hedge

100% of its 2008-2010 requirements in the Fall of 2007,

Why is PCL&P proposing to utilize financial hedges, ralhér than physical
purchases to‘ﬁx the prices of the energy and capacity required 10 meet its
default service load?

The proposal assumes that PCL&P will continue to be electrically
connected to the NYISO’s Hudson Valley Zone through 2010, based on
construction and regulatory/environmental approval lead times associated
with any projeét to interconnect PCL&P with ’PJM, even if such project
were to be agreed upon. There is no clear discount ‘for fixed-price, load
following physiczii energy purchases, sitnilar to those acquired in New
Jersey’s Basic Generation Service auction. In fact, some prospective
suppliers have indicated to PCL&P that given the Company's size, the
physical energy scheduling and credit requirements for PCL&P wo‘zild
command an administrative premium over financial load following hedges

since it is an additional administrative burden with which they must

- contend. Load following financial hedges will fix the energy and capacity

prices sufficiently to lock in customer prices, while ensuring that PCL&P
does not bear undue market price risks.

Why has PCL&P proposed a three year term?

- Natural gas is the primary fuel for electricity generation in southeastern

New York State, the area to which PCL&P is connected. A review of

5.
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historical natural gas prices over the last 15 years shows that customer
prices are more stable when hedged over longer pe‘n‘ods, up to three years.
Beyond three years, little additional volatility reduction is achieved.

Shorter hedge periods, such as one year or less, could result in a situation

where the hedges are all acquired in a tising or falling market, which

would then magnify their impact on rates. For these reasons, PCL&P has

proposed a three year hedge term.

Please discuss the type of auction that PCL&P has proposed.

A load following hedge is a customized product. It is not readily traded
like other standard hedge products such as **5x16s” and “around-the-
clock™ hedges, which hedge the cost of a fixed volume of energy. To
ensure a competitive result when acquiring such a imique product, an

auction or request for proposals (“RFPs”) are preferred formats.

Because electric energy is such a volatile product, hedge suppliers risk
market prices moving against them while they hold offer prices open to
hedge buyers such as PCL&P. The longer a price must be held. the greater
the risk and so the greater the risk premium they must charge the hedge
buyer. [fthe market is too volatile or the time from offer to
acceptance/rejection is too great, a hedge seller may decline to participate
in the RFP or auction. The three-day review périod after the close of
PCL&P’s lust default service auction was a significant factorkin the low
supplier participation. Electronic auctions are superior to traditional RFPs
since they foster a competitive offer nrocess in a relatively short
timeframe. Offers can be selected or rejected within minutes of the close

of un auction, greatly reducing a hedge supplier’s risk and therefore the

6=
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risk premium paid by customers. In PCL&P's case, it is recognized that
PAPUC would like to approve hedge prices before they are accepted. 1f
PCL&P is to integrate its hedging efforts with those of Orange and

Rockland, PCL&P requires that three days before the auction, it would

* submit to the PAPUC, (with copies to OCA and OSBA), a ceiling price.

This submission would be subject to strict confidentiality protections. The

;PAE’UC could then determine if 1t approves the ceiling price. Once a

ceiling price is approved, PCL.&P would hold an electronic auction and
immediately make awards so long as prices are below the ceiling. This
methodology would minimize premiums that would be paid to hedge
providers and maximize supplier participation in the auction. Without
prior agreement on a ceiling price, an iﬁtegrated auction with Orange &
Rockland is not possible. PCL&P would work with the PAPUC to

schedule the auction at a time convenient to the PAPUC. Representatives

| of PAPUC, OCA and OSBA are welcome to view the auction in real time,

either in person or electronically.

Please discuss the altematives for implementing a three year hedge term.

- There are two alternatives for implementing a three year hedge term. First,

PCL&P can secure hedges of energy and capacity purchases for a three
year term (1.e., January 1, 2008 though December 31, 2010).
Alternatively, PCL&P can layer hedges in over ytime, as ’is done in New
Jersey’s Basic Generation Service auction. The first alternative is
administratively more convenient. Fixiﬁg the pr"icey of energy over a multi-

year period, based on a single snapshot in time, can lead to sitvations
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where the hedged price is much lower than market prices at time of
delivery (PCL&P’s situation from 2003-2005) or much higher than market
prices at time of delivery (PCL&P’s situation in 2006). By layenng
hedges in kovcr time, PCL&P may be better able to maintain the hedged
price closer to long-term market prices while still protecting consumefs
from short-term market perturbations. To put such a structure in place, the
first “tranche” or portion of hedges must set the stage for the three-year
tranches to follow annually. PCL&P proposes to discuss with interested
parties how to structure the hedge term. . | |
Please comment on Mr, Knecht's recom}nendatien (page 9, lines 10-12)

that PCL&P upgrade its algorithm for evaluating whether the risk

- premium from the low-price wholesale bidder is reasonabe.

As part of the process described above, in kwhich PCL&P would submit an
auction ceiling price to the PAPUC, PCL&P would review its algorithm
and the data used to estimate an appropriate risk premium with the
PAPUC.

Please comment on Mr. Knecht’s suggestion (page 9, line 23 through page
10, line 6) that as a backstop proposal, the PAPUC may wish to consider
allowing PCL&P 10 procure power on the spot market and reconcile
variances between revenues and costs.

PCL&P concurs with Mr. Knecht's proposedcontingency plan in the event

that its proposed auction is unsuccessful. PCL&P recognizes that due to
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its relatively small size, location, and the volume risk inherent in the
proposed default servicé structure, and despite its best efforts, insufficient
interest may be shown by hedge sellers to conduct a successful auction. In
the event that PCL&P is unable to conduet a successful competitive
auction (e.g., two or fewer bidders, prices exceeding the pre-determined
ceiling), it proposes that customers be charged monthly for the actual cost
of energy used to supply their default service requirements, as acquired on
the spot markets operated by the NYISO, and that that charge be
reconcilable on a current basis. Although the prices under such service are
volatile, they also tend to be lower over the long-term than hedged prices,
sitice hedges include risk premiums. Such a procedure would have the

benefit of keeping both PCL&P and its customers whole.

Please comment on the Recommendation No. 1 contained in the Report on
Competitive Market Conditions Regarding the Pike County Light & Power
Company issued June 1, 2006 by the Commission’s. Law Bureau (*‘Law
Bdreau Report”).

This recommendaﬁori provides that the Commisston should explore the
integration of PCL&P’s cncfgy prbcureﬁient aﬁmf 2007’xkvith either its New
York or New Jersey affiliates (i.e., O&R and RECO). While, as noted in
the testimony of Mr. Knecht (page 8, lines 17-18), such an appr‘oach has
both logistical and jurisdictional issues, PCL&P is proposing to integrate
its proposed auction with the hedging procurement effoﬂs of Orange and
Rockland. PCL&P should beneﬁt‘from the economies of scale inherent in

such an integrated procurement. That said, given the vagaries of market

9.
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conditions, PCL&P plainly can make no guaranties, or provide any iron
clad assurances regarding the results of such an integrated procurement.
PCL&P will be discussing with interested parties the mechanics for such
an integrated auction. As noted above, however, the mést critical factor to
’implemenﬁng a successful imeg}rated auction ’is the PAPUC’s agreement
to the ceiling price ap‘proach.k
Please discuss the possible tmpact of Direct Energy Services, LLC

(“Direct”} on any auction.

The quantity of energy and capacity hedged by PCL&P will be dependant
on whether Direct continues its aggregation program in 2008. In addition,

potential bidders’ perception of the auction may vary depending on

whether Direct’s aggregation program will continue or not. Accordingly,

PCL&P requests that the PAPUC require Direct to inform parties by
September 1, 2007 as to whether it will continue its aggregation program

in 2008.

Do you agree with Ms. Brockway’s ccnte’mion (page 28, lines 11-13) that

because it is part of the NYISO, rather than PIM, PCL&P is at a

disadvantage when it comes to meeting the requirements of the
Pennsylvanié Alternative Energy Portfolio Standards Act?

No; The Pennsylvania Alternative Energy Portfolic Standards Act will
require PCL&P, in its role as an elec;ric distribution company (“EDC"f) to
acquire alternative energy credits’ in quantities equal to a percentage of its

total retail sales of electricity (as measured in MWHh) to all retail electric

-10-
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cnstomers for that reporting period. PCL&P’s obligation to acquire
altemnative energy credits will be reduced 1o the extent that other electric

generation suppliers (“EGS™) such as Direct are providing commodity

service to retail electric customers. Even if PCL&P serves all the retail

- access customers in its service territory, due to the small size of 1ts service

territory, the total number of alternative energy credits that PCL&P would
have to acquirc would be minimal. PCL&P expects that a market for
alternative energy credits will develop and that PCL&P will be able to

purchase any needed alternative energy credits from such market. This is

exactly what has happened in New Jersey. PCL&P’s New Jersey affiliate,

RECO, has been able to purchase alternative energy credits required to
serve its Central and Western Divisions’ loads at reasonable prices.
Does this complete your testimony?

Yes, it does,

“11=
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Pike County Light & Power Company

ANSWER OF PCLP LARGE CUSTOMER GROUP TO
MOTION TO STRIKE THE TESTIMONY OF
OCA WITNESS NANCY BROCKWAY

L. INTRODUGTION

Pike County Light & Power Company (“PCLP” or “the Company”) filed a Motion
to Strike the testimony of OCA witness Nancy Brockway on December 7 2006. PCLP
él!egeé that the testimony is objectionable/for a number of reasons incm‘ding the
following: (1) Ms. Brockway’s qualifications as an expert, (2) relevancy and materiality of
the testimony, (3) repetitious and duplicative nature of the testimony and (4) that the
testimony constitutes improper hearsay. The PCLP Large Customer G:rbup herein files
its Answer in Opposition to the Motion to Strike (“Motion”) and will demonstrate t’hat the
testimony is, in all respects, relevant, material, probative and fully admissible. The
testimony, in all respects, fits within the traditional’ parameters of testimony offered in
regulatory proceedings before state commissions. As such, the testimony of Ms.

Brockway, introduced by the OCA, should be admitted subject to appropriate cross

examination by the parties. 15
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I THE LEGAL STANDARDS ADV‘ANCED BY PCLP DO NOT CORRECTLY
REFLECT THE STANDARDS APPLICABLE IN ADMINISTRATIVE
PROCEEDINGS. ' ‘ f
PCLP relies on the provisions of 52 Pa. Code § 5401 which requires that, to be

admissible, evidence must be relevént‘ an’d material as well as not repetitious,

cumulative or of limited probative value where outweighed by other factors. PCLP
| attemptsfta define Ms. Brockway's testimony as not being relevant and material basing
its arguments on traditional "black letter” law which, upon closer examination, defines
mateniality and relevancy with regard to the stncter standards of rules of evidence
applicable to civil trial proceedings. It is not subject to debate that the rules of evidence
applicable to federal and civil courts should not be strictly construed in the case of
administrative proceedings. The applicability of the rules of evidence have been
recognized as being more flexible in their apptication to administrative proceedings
given the need for efficient adjudication of issues’ that arise before administrative

agencies. In his work Administrative Law Treatise, Volume No. II, § 10 3, Richard

- Peirce recognizes the traditional ﬂeXibility in applying rules of evidence in administrative
proceedings where he notes that the Administvrative Conference of the United States
(“ASUC") recommended that administrative agencies and their hearing officers be given
the discretion to weigh the admissibility of evid‘ence utilizing the traditional standard that
exclusion should only occur when the probative value is outweighed by other factors
including potentia!‘ for undue consumption of time. The ACUS Recommendations were
subsequently adopted within the Administrative Procedure Act (?‘APA"), The AF‘A also

holds that agencies should not be required to use the federal rules of evidence but




should instead rely on the APA‘ standard which gives hearing officers the discretion to
weigh the evidence accdrding to the foregoing standard.

it has been held in Pennsylvania Courts that hearing examiners enjoy Wide
latitude in governing the admissibility of evidence”in’ad’ministrative proceedings. Snyder

v. State Ethics Commission, 686 A.2d 843 (1896). Under relaxed evidentiary rules in

administrative proceedings, forms of hearsay may be admissible and may support

- findings of fact in certain circumstances. Guthrie v. WC AB _(the Travelers’ Club,

~ Inc.), 854 A.2d 653 (2004). This flexible application of the rules of evidence, refating to
administrative agencies, such as Department of Environmental Protection ("DEP"), give
broad discretion in admitting or ‘excluding evidence so that exclusion alone may not

constitute a procedural defect.  Leeward Construction. Inc. v. Commonwealth

Department of Environmental Protection, 821 A.2d 145, appeal denied, 827 A.2d 431,

573 Pa. 706 (2003); News-Chronicle Company v. Pennsylvania_ Human Relations

‘Commission, 672 A.2d 400 (19986).

The foregoing cases do not stand for the proposition that any type of evidence,
no matter how unsupported or lacking foundation, may be admitted. Evidentiary
standards in Commission proceedings normally apply with regard to such matters as
laying the kproper foundation, authentication of documents, and taking judicial notice of
~ certain weli-settled facts appearing in accepted publications and treatises Hearsay
~ evidence is, however, not subject to the same strict standards of civil courts because of
the unique nature of regulatory prcceedihgs‘ Of necessity, these regulatory
proceedings do involve witnesses }elying upon testimony provided by subordinates or

referencing testimony given by other persons who are part of the parties’ direct case.
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T hé need for relaxation of strict rules of evidence’,on hearsay is that, absent this flexible
‘sta'ndaird, rate proceedings would néver reach a logical conclusion as it would be
necessaty to present each individual for cross examination who had input into the
preparation of the testimony. ~ With regard to the standards of relevanay,
Pennsylvania courts have held that administrative agencies are not bound by the
technical rules of evidence in agency hearings. If the evidence is relevant to issues
before the agency and of reasonable probative value, »the agency may receive it.

Murphy v. Commonwealth Department of Public Welfare, Whitehaven Center, 480 A.2d

382, 84 Pa. Commonwealth Ct. 23 (1984). The Commission has adopted the standard
that all relevant evidence of reasonably probative value may be received. Re: Phila

Suburban Water Co., 49 Pa. PUC 354 (1975).

PCLP Large Customer Group contends that the foregoing standérds should be
appled m deciding the nstant Motion and not necessarily the stricter standards relied
upon by PCLP inits Maotion.

1 THE TESTIMONY OFFERED BY MS. BROCKWAY IS BOTH RELEVANT AND

MATERIAL TO THE ISSUES IN THIS PROCEEDING.

PCLP initially argues that Ms. Brockway, because she is an attorney and a
formér regulator, is not in a position to render expert testimony on the issues in this
proceeding. §-4owever, Ms. Brockway's professionai record %ndicates othefwise As
supported by the qualifications put forth by Ms. Brockway in her direct testimony, she
has over 24 years of experience in the regulatory industry serving as Staff Counsél to
pubkic uyﬁii‘ty commissioners in Massachuseﬁs, General Counsel to thé Massachusetts

Department of Public Utilities and as a Commissioner on the New Hampshire Public



Utilities Commission. For two periods of time (1991 — 1998 and 2003 ~ the present),
Ms. Brockway has testiﬂed in approximately 40 pr’cce‘edings in 11 states and Cénadian
provinces. Ms. Brockway's testifying experience extends across electric, gas, water
and telecommunications arenas. The subject matters of her testkimo‘ny are largely policy
in nature and cover such broad areas as de’mand side management, rate setting for
Ioweinoome customers, universal service in the telecommunications industry, water
district rate design and cost of service, flexible ratemaking, Ibw%ncome discount rates,
rate febaiéncing in the telecommunications industry and telephone service penetration.
in later phases of her career, Ms. Brockway has testified in proceedings relating to
electric and gas restructuring, economic development rates, proposed mergers and the
impacts of same on ratepayers. Ms. Brockway's clients have largely been state
consumer advocates, senior citizen groups, legai_services, organizations and labor
unions. 1t is noteworthy that Ms. Brockway has prepared testimony for filing in all of the
m-éjcr electric restructuring cases in Pennsylvania during the year 1997. Ms. Brockway
has provided approximately 11 pieces of prepared testimony to PCPL counsel during
the discovery process. | |

Additionally, it is not uncommon for former public utility commissioners to enter
into consulting sémices as expert witnesses on behalf of clients in rate proceedings.
" Former Pennsylvania Public Utility Commission Chaifman John Quain has, since
‘ieaving government service, appeared as a witness in regulatory proceedings in a
number of jurisdictions. Another former Wisconsin utility commussioner, Branko Terzic
was formerly employed by AUS Consultants, a well-known utility consulting firm, and

offered testimony in a number of jurisdictions. To say that Ms. Brockway is not an
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“expert’ because she only has a law degree and has spent time as a regulator ignores
the unique exposure which a state utility commissioner has to the many issues which
~ vome before them and the unique policy perspective which state commissioners can
bring to the regulatory érena. As such, PCLP's arguments that Ms. Brockway’s
testimony does not constifute eﬁ:pert testimony should be rejected.
Ms. Brockway’s testimony is also material and relevant since the purpose of this
testimony was to provide the Commussion guidanée. from a policy perspective, on the
following issues:

1. The impacts on the community of Milford of the high electric rates and the
poor service provided by PCLP,

2. The deteriorating relationship between PCLP and its customers.

3. A review of options for addressing PCLP's customers’ complaints of high
rates and poor service

The foregoing issues indeed are relevant and material to this proceeding. These
issues were raised at the Commission-convened special hearing on February 27, 2006
held at Delaware Valley High School. It was also the purpbse for which the
Commission instituted its investigation into the PCLP rate situation that gave rise to the
Commission issued-report which, among other things, identified these areas for further
investigation.

Furthermore, there has been significant testimony given in this proceeding at the
October 4, 2006 :public input hearing and at the November 6, 2006 evidentiary hearing
in Scranton addressing the impacts of both high rates and poor serv’ice As part of its
burden of proof, Pike County is required to demonstrate, by a preponderance of the

evidence, that the allegations contained in this complaint are supported by the record.



As part of meeﬁhg that burden, the OCA has engaged a consultant with lengthy and
significant experience in representing consumers (including low-income, senior citizens,
etc.) in regulatory proceedings. Ms. Brockway's testimony is unique in that ’it brings
together aspects of both the technical testimony offered by OCA witnesses Kahal and

Lanzalotta as well as the public input testimony f‘or purposes of arriving at her

recommendations. Under the standards for relevancy and materiality cited previously, it

is unquestmned that the testimony of Ms. Brockway is both relevant and material and
should be introduced subject to cross examination.
IV. MS. BROCKWAY'S TESTIMONY IS NEITHER REPETITIOUS NOR

CUMULATIVE

PCLP makes the broad statement that Ms. Brockway’s’tes’timony (5 repetitious
and cumulative and should not be admitted because it repeats testimony given by other
OCA witnesses or by public input witnesses.k Suffice it to say that the purpose of Ms.
Brbckway‘s testimony is not the same as the testimony bffered by OCA or public input
wiﬁtne‘ssesv. OCA's technical witnesses were engaged to address technica!l issues
reléting to. (i) deteriorating service within the PCLP service ‘territqry and {(ii) options for
providing service via transmission from other sources. Public input testimony provided
"first person” evidence of the impact of higher rates and poor service on the residential
| aﬁd small business community. Ms. Brockway's testimony is not repetitive in that she
does not simply repeat the testimony but relies upon it as a foundation and basis for her
pdﬁcy testimony.

Reliance by witnesses on testimony presented by other witnesses is not

uncommon in regulatory proceedings  In fact, it is a key “linch pin” in the presentation of
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rate ca’se's by public utilities. In most rate cases, testimony offered by various witnesses
is interrelated and cross references to both testimony and exhibits provided by other
witnesses routinely occur. Indeed, a public utility rate filing will often have, as a lead off
witness, either the Chief Executive Officer or managers and directors of various
departrments who utilize information prepared by bbth theif subordinates and Cross
reference information relayed by other witnesses. In such a context, this testimony, in

no way, can be considered repetitive or cumulative even though it may “cover the same

ground” because the teétimonv is being réferencedfor foundational purposes.

if Ms. Brockway had simply launched into a recitation of conclusions without any
indication of what she had reviewed, listened to or analyzed, the testimony would sureiy
be stricken as la’okirng; proper foundation. Instead, Ms. Brockway !éid out, in a
methodicai fashion, the basis on which her conclusions were reached including reliance
on OCA witness analysts, public input testimony and a review of pleadings and
documents filed thus far. On that basis, Ms, Brockway's testimony cannot be stricken '
as repetitious or cumulative but as probative and valuable to -both the ALJ and the
Commission in arriving at a decision in this proceeding.

PCLP alleges that the testimdny reads like a brief and as such does not
constitute testimony or evidence  An expert policy withess's reliance on prior
Commission procedural activity in a case is not improper or uncommon in reguiatory
proceedings. Furthermore, Ms. Brockway's reliahce on other cases is not for the
purpose of advancing legal arguments but for purposes of demonsiraﬁng what other
c;c)mmissions have done in a practical, factual context in similar situations where the

results of electric restructuring have led to unreasonably high rates for customers. As
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such.}rM‘s, Brockway's testimony is ful!y‘ consistent with the types of testimony normally
admitted in regulatory utility proceedings.
V. MS. BROCKWAY'S TEST!MONY IS NOT PREJUDICIAL NOR ‘DOES IT LEAD
TO CONFUSION, WASTE AND DELAY.
Perhaps the weakest argument raised by PCLP is that Ms. Brockway's testimbny
Shbuld be excluded because it has the potential for prejudice, confusion, waste and
delay. Once again, PCLP relies on the stricter rules of evidence applicable to civil trial
proceedings and ignores the more liberal and flexible approach to admission of
testimony in admini‘strati\)e proceedings. The foregoing standard is appropriate in
certain circumstances. Those circumstances do no‘ﬁ exist in this proceeding. Ms.
Brockway's testimony is indeed probative because it brings together both the technical
findings of Mr. Lanzalotta and Mr. Kahal as well as the testimony offered by numerous
residential and business customers at the public input hearing. Ms Brockway's long
experience as a regulatory consultant fully qualifies her to assess the validity of findings
of both the OCA witnesses and the customer viewpoints ,expr93sed at the public input
| process. Ms. Brockway's testimony does not, in large measure, repeat or cover the
same ground as was pre‘sented by other witnesses but uses that evidence selecﬁvely to
- weave her overall policy conclusions. Ms Brockway's citaﬁons to the record of the
pub‘lt{: input hearing were foundational in nature and certainly ’do not confuse the record
but rather amplifies it. It would appear. by this Motion, that PCLP would prefer that the
critical nature of the tesfimOny, presented at the public input hearing, not be highﬁghted

but rather discounted and ignored.
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VI. MS. BROCKWAY'S TESTIMONY DOES NOT CONSTITUTE HEARSAY.

Suffice it to say that Ms. Brockway’s testimony does not constitute hearsay
because Ms. Brockway is relying upon testimony given by other sworn witnesses at the
public input hearing ahd on OCA witnesses who themselves wﬂl be sworn and subject
to ¢cross examination. As Ms. Brockway's testimony is not hearsﬁay, this partikcular basis
for the Motion is without merit. Even if Ms. Brockway's téstimony is considered
hearsay, it is admissible for the reasons stated above.
Vil RESPONSE TO MOTION TO STRIKE OF SPECIFIC PORTIONS OF MS.

BROCKWAY’S TESTIMONY.

PCLP Large Customer Group will respond sequentially to each of the sections of
Ms Brockway's testimony that are subject td the Motion. Where necessary, reference

will be made back to the prior arguments raised earlier in this pleading.

P. 2, lines 20-22. RESPONSE:
Witness testimony with regard to “economic disadvantage” is directly based on
* her review of OCA witness testimony, discovery responses of PCLP and attendance at

public input héaring, Witness Brockway does not need to be an economist in order fo

render the foregoing testimony. Cumulative expertise as a former regulator and her

prior testimonial experience supports admission of this testimony.
~ P. 2, lines 22-24. RESPONSE:

The witness's prior experience as a state regtu!a{or and a witness in other
proceedings in which system rate design and power marketing were involved qualifies

her to offer the testimony herein.

10
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P. 2, lines 26-28. RESPONSE: |

Mr. Brockway's reference to Ms, Kahal's testimony is foundational in nature Itis
not hearsay since Mr. Kahal will testify. It is not repetitious as it forms the basis for her
- other policy recommendations. |
P. 3, lines 1-3. RESPONSE:

The testimony is appropriate for the séme reasohs stated previously in the prior
response.

P. 3, lines 3-9. RESPONSE:

Ms. Brockway's testimony is appropriate based on her presence at the public

input hearing whereih all withesses were available for cross examiknaﬁokn. References
to absence of company offices, lack of public confidence ink PCLP and impact of the rate

increases is all proper policy testimony. The public input testimony is thus foundational

to the observation she makes regarding the impact of these rate increases on the PCLP

service area. |

P. 3, lines 16-17. RESPONSE:

Witness testimony not hearsay as other OCA witnesses are available for cross
examination. The witness is permitted to draw upon other OCA witness testimony and
her own independent discussions with Sussex Rural Electric and general knowledge of
surrounding utilities to make the stated conclusion. |

P. 3, lines 17-19. RESPONSE:
L “This observation is also admissible recogniz:ng the cost impacts resulting from

an interconnection scenario which is apgrapriately included within her policy testimony.

11
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P. 3, line 20 to p. 4, line 6. RESPONSE:

* Witness Broc‘kwéy’s testimony is proper and within’ hér area of expertise as an
expériedced witness and former regulator. Further, references to thevtestimonies of
OCA witnesses Kolling and Kahal is proper where those witnesses are available for
cross examination, Further, the testimony is not prejudicial and repetitive as it forms a
foundation for her poﬁcy conclusions contained in the ieéﬁm‘ony.

P. 4, line 7. RESPGNSE:

Same response as previously noted in prior response.
P. 4, lines 15-21. RESPONSE: |

Once again, this testimony constitutes appropriate foundational references to
OCA witnesses and Large Customer Group ("LCG”) witness Forbes all of whom have or
will be cross examined. Also appropriate are references to the transcript of the
February 27, 2006 Commission hearing and pleadings filed by Pike County. Witness
Brockway does not need any additional expertise to rely on the foregoing written
testimony, transcripts or oral discussions. She is laying out the appropriate foundatidn
- for the policy decisions which she renders in her testimony. |
P. 4, line 22 to p. 5, lines 1-6. RESPONSE:

Witness Brockway is re‘feren‘cing the foundation for her policy recommendations
regarding the appropriateness of the sale of PCLP facilities to Sussex Rural Electric.
Witness Koilihg will be available for cross examination. Further, witness Brockway's
testimony on these issues would be fully excluded if she did not give the foundation for

her conclusions.

12



P. 5, line 7~17. RESPONSE:

Ms Brockway is fully qualified to render the staternents contained herein based
on her prior many years of expérience as an expert witness and her prior experience as
a state commissioner. A former state commissioner is qualified to address the issue of
customer attitudes. Further, customer attitudes regarding price increases and poor
- service do not differ significantly from one jurisdiction to another.

P. 5, lines 19 to p. 6, line 11. RESPONSE:

Witness testimony is fully consistent with the purposes for which it is presented to
demonstrate among other things the relationship between PCLP and its custémers
based' on long years of poor quality coupled with extremely high rate increases. This is
the background analysis which forms the basis for her testimony that the relationship
betwaen PCLP and its customers is irretrievably broken. It is also appropriate for the
witness to rely on the Commission Staff Report and to consider the various options laid
out by that Report in light of what was revealed at the hearing. As stated previously,
Ms Brockway has ample expertise to render this testimony and it would be
inappropriate for her not to provide the basis for her policy recommendations.

P. 7,’ lines 12-21. RESPONSE:

| This witness testimony is not prejudicial, repetitive or prejudicial. First, it is not
hearsay because all of these witpesses were available to be cross examined. Second,
it’is not repetitive but merely summarizes the attitudes expre‘ssed by'residen{s at the
public input hearing and serves as a proper and necessary foundation for her policy

recommendations and conclusions.
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P. 7, lines 22 to p. 10, line 5. RESPONSE:

This testimony recounts, in a chronological timeframe, the procedural steps that
underlay the filing of the Pike County complaint and the initiation of this proceeding. It
~was necessary for Ms. Brockway to review prior PCLP rate filings and rate orders dating
back to 1998, including the restructuring settlement and POLR rate order, as well as the
details surrounding the financial swap auction in order for her to come to the policy
conclustons which she reaches. |If the witness had simply referenced these
proceedings by name without analyzing how they related to her conclusions, her
teéttmohy would make no sense and would be excludable for lack of foundation.

P. 10, lines 19-21, RESPONSE:

This is proper reliance on public input testimony to demonstrate her conclusions
regarding the poor refationship between PCLP and its customers.
P. 10, line 23 to p. 11, line 2. RESPONSE?

This constitutes part of the proceduréi history in this matter which is long and
invalved and which the witness was required to review to formulate her expert testimony
and policy conclusions. |
P. 11, lines 4-15. RESPONSE:

The response to this part of the Mation to Stiike is identical to the response given
previously.

P. 12, lines 8-9. RESPONSE:

The witness is entitled to present the foundation on which her policy conclusions

are béséd with reference to the impact of high rate increases on small business owners,

These public witnesses were available for cross examination so it is not hearsay.
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P. 12, lines 14-24. RESPONSE:

Witness BrockWay is fully entitled_to render an opinion with regard to rate shock
based on her prior experience as a utility rate regulator. It should be noted that the
witnesé was also a regulator during périodé in the 11980'3 when “rate shock” wask a
major issue before most state commissions. |
P. 13, lines 1-24 to p. 14, line 2. .RESPONSE:

The witness is entitled to present the foundation for her conclusions regarding ,
the detrimental impact on the PCLP service area in ihe Milford community. As a former
r‘eguiator and expert witness advising low-inconie- customers and state consumer
advocates, the} witness should be required to be familiar with -bub‘lic in‘pbt and
~ complainant testimony’ whether in public hearings or filed on a documentary basis. She
.cér't_aihly has adequate experience, based on her former testimony, to address the:i‘ssué

of the rate increase on low-income residential customers. Also, all public input
| testimony was subject to cross examination. |
P. 14, line 7-15. RESPONSE:

Ms. Brockway does not need to be an economist in order to dis‘cuss‘the impact of
significant rate increases on the major industry of the Miiford area which is tourism. As
a former regulator as well as an expert withess who testifies fo the impact of rate
increases on customers, she is fully competent to testify as to the economic impacts of
this rate increase. She also had the opportunity to discuss these issues with other OCA

witnesses and to hear testimony directly from residential customers.

15
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P. 16, lines 15-19. RESPONSE:

As explained pfeﬁously, witness Brockway is entitled to rely on the testimony of
OCA witnesses as a basis for the conclusions that she draws. Her former role as a
' regulétor would qualify her adequately to testify with regard to Pike's generation rates
and the impact of the auction on customers. |
P. 16, line 23 to p. 17, line 8. RESPONSE:

~ The witness is entitled to rely upon public input testimony which was subject to
cross examination in order to bolster her policy conclusions regarding the impact of
higher rates on PCLP customers. It is not repetitive for the witness to reference
tes‘:timcjny that shé hés reviewed and thus forms the foundation of her policy
»conélusmha All of this testimony was subject to cross examination.
P. 17, line 11 to p. 18, line 3. RESPONSE:

The response to the Motion td_Striké on this-\ testimony is identical to the
response given in the previous r'esponse;
P. 18, line 12. RESPONSE:

This testimony is based on her attendance at the public input hearing and review
of the testimony from that hearing. The witness is fully qualified to render testimony
‘with regard to reliability and such téstimony is not hearsay.

P. 18, line 18 to p. 19, line 2, RESPONSE:

Once again, this testimony references the content bf customer surveys to which
the witness, as a former regulator and expert witness, is entitled to testify. One of the -
witness’'s main subjects of testimony has been the impact of higher rates on customers

especially low-income customers. She has also testified with regard to service related

16
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issues. She is entitled to provide this testimony to contradict information contained in
F’CLP data responses which indicate a low level of customer complaints.
P. 19, lines 6-11. RESPONSE:

This testimony is an appropriate foundation based on her attendance at the
public input hearing and review of transcripts. 1t supports one of her conclusions with
regard to utility customef relations. Customers were availabte for cross examination at
the public input hearing.

P. 19, lines 17-22. RESPONSE:

This testimony is appropriate as foundational testimony based on a review of a
prior Commission decision which has some precedential éffect, She is'referencing the
case, not for the legal basis on which the decision was rendered, but for thé factual
'unde‘rpihnings of the decision which bear some relevance to this case. It is also offered
as a foundational basis for her policy conclusions,

P. 19, line 26 to p. 20, line 22. RESPONSE:

The witness is referencing her reliance on the transcript of the‘ February 27, 2006
fact finding hearing and the October 4, 2006 public input hearing with regard to the
impact of higher rates and pbor service on the customer base. This is proper
foundational testimony which forms the basis for her policy conciusions. If she had nbt
referent:ed this te‘stimony’in some limited detail, her conclusions WOuId have been |
strikable based on lack of foundation. It is also important to note that this testi‘mony
does not ‘quéhfy as hearsay because the witnesses at the October 4, 2006 hearing were

available for cross examination.
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P. 21, lines 1-9. RESPONSE:

The response to this portion of the Motion to Strike is identical to the response
given in the immediately previous response.
P. 21, line 15 to p. 22, line 2. RESPONSE:

Th'e response to this portion of the Motion to Strike is identical to the response
given in the two prior responses. It is also significant that Ms. Brockway 'testiﬁes t’o'the
extraordinarily large number of customers who have testified as a fpérce’ntage of the
total customer base. She analogizes this large number to a similar number for PPL
Electric Utilities, a much larger utiifty. The‘ impact of this testimony is simply to
underscore the level of dissatisfaction among PCLP customérs. :

P. 22, lines 6-12. RESPONSE: |

The response to this portion of the Motion to Strike incorporates the response
kgivén in the responses to Motion to Strike, p. 19, line 26‘ to p. 20, line 22.
P. 22, lines 15-23. RESPONSE:

The respOnsé to this portion of the Motion to Strike incorporates the 'respcnse
gfven in the kresponses to Motior to Strike, p. 19, line 26 to p. 20, line 22 |
P. 23, lines 1-11. RESPONSE:

The reéponse to this portion of the Motion to Strike incorporates in its entirety the
response given in the responses to Motion to Strike, p. 19, line 26 to p. 20, line 22.

P. 23, line 19 to p. 24, line 26. RESPONSE: |

Witness Brockway's teétimony with regard to individual customer éomments at

’the public input hearing is in the nature of ’foundation for the policy recommendations

she makes with regard to the declining relationship between PCLP and its customers. It

18



is entirely appropriate to highlight some of this testimony in order to uhderscore the level
of concern %aised by the customers. Because of the poignant nature of some of this
testimony, it was important for this issue to be aired as part of Ms. BrockWay‘s. policy
- recommendations. Also, it s’hduld be noted that PCLP has not, in any way, rebutted any
of the allegations made in this testimony in its direct case.

P. 24, lines 29-31. RESPONSE:

The response to this portion of the Motion to Strike is identical {o the response in
the immediately prior section. |
P 24, l‘ines 35-38. RESPONSE:

The witness merely recites one of the Commission's recommendations as
~ contamed in its Staff Report. T he withess is competent to testify on this matter based
on her prior regulatory experience and the fact that she has reviewed all of‘the reléyant
documenté m, this proceeding. It is not repetitive to the extent that it is utilized to provide
foundation for her policy conclusions. | |
P. 25, lines 4-7. RESPONSE:

All of these witnesses are avaﬂable for c;ross examination. Witness Brockway is
competent to testify on these 'expert analyses as foundations for her policy
recommendations. |
P. 25, lines 13-20. RESPONSE:

The immediately prior fesponse is incorporated herein by reference.

P, 25, line 22 to p. 26, line 1 4. RESPONSE: |
The testimony is not hearsay as OCA witnesses will be available for cross

examination. It is not repetitive in that it is merely relying on OCA witness testimony to
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| SUprrt-policy statements. Further, witness Brockway is entitied to rely on the Law
Bureau Report in support of her policy recommendations. The witnesé h‘_és édequate
expertise to give ihis testimony and for her to not have id‘enti‘ﬁed the basis for her policy
recommendations would have opened the testimony to a Motion to Strike. ’
P. 26, line 24 to p. 27, line 3. RESPONSE:

The response to this portion of the Motion is i’déntical to the im’mediately prior
response.
P. 27, lines 7-12, RESPONSE:

The Large Customer Group incorporate’sin its énﬁ,rety the prior‘ response as its
response to Motion to Strike, p; 25, line 22 to p 26, line 14,
P. 27, line 14 to p. 28, line 2. RESPONSE:

- The testimony ns not hearsay as all 'otherj OCA and LCG witnesses were or will
be available for cross examination. Witness Brockway is entitled to reference the
information in this portion of the testimony as foundati,dn for hér policy conclusions, A
,witness‘s' prior experience as a regulator and expert witness is sufﬁc,ienf to render her
competent to testify on the subject matter.

P, 28, lines 6-24. RESPONSE:

The résponse to this portion of the Motion to Strike is identical ‘to, the immediately
prior re-spon»e*;e and is incorporated by reference. |
P. 29, line 13 to p. 30, line 29. RESPONSE:

This portion of the testimony provides a recitation of the fact pattern in the prior
Commission case involving the Big Run Telephone Company; Ms. Brockway's

description of the case is incorporated as part of the basis for her policy
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recommendations that PCLP sh’ouid consider selling the system to SusseX Rural
Eiectric. The witness is a regulatory attorney as weil as a former ~state commission
regulator and an experienced witness. The witness is competent to testify to prior legal
precedent which forms the basis for the policy recommendatiohs she makes in her
testimony as a basis for establishing a parallel with the situations existing in the PCLP
service area. | |
P. 31, lines 1-24; p. 32, lines 1-24; p. 33.? lines 1-22; p. 34, lines 1-24. RESPONSE:

| The testimony contained in these four pages of testimony by Ms. Brockway
 formed part of the foundation for her policy recommendations regarding the potential
sale of PCLP facilities to Sussex Rural Electric. The witness as a regulatory attorney,
fc}rmer state utility commissioner and expert witness is entitled to provide testimony
which references regulatory decisions which would provide precedent for this cése. Ms.
Brockway's policy testimony requires references to other exampzeé in regulatory
decisions. Further, the Commission should be opexﬁ ‘to receive as much evidence as
necessary in order to arrive at a correct decision in this matter. It is correct thét these
~ cases will b‘é cited in OCA and LCG briefs but they will be cited in much greater detai'l
- with greater discussion of the legal application of these decisions.

 P. 35, lines 14-26. RESPONSE:

The testimony given by the witness must be put in its proper policy context. She
is laying out the various scenérios if the completion of the sale to Sussex Rural Electric
takes place at the end of the Direct Enérgy Aggregation Contract. Based .od her review
of thek OCA witness testimony, the public inp‘.ut testimony and the testimony from the

February 2006 fact finding hearing, as well as her discussions with Sussex Rural
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Eieﬁtric direcﬂy, it is proper for the witness to provide the Commission with the
parameters available to the customers should the Sussex option be pursued or not
pursued. This goes to the very crux of the issue which the Commission directed be
examined in the Staff Report. It is especially true with regard to the “customér fatigue“
issue which is a very real factor in this proceeding.
P. 36, lines 3-8. RESPONSE:

The witness is entitled to make a recommendation based upon the amount of
and rel‘ev’ance of the information reviewed, As a policy withess with signiﬁsént
experience as regulatory attorney, utility regulator and expert witness, especially with
regard to rate issues impacting low-income customérs, the witness is fa!ly entitled to
réndet the conclusions she reaches. Shé will be available for cross examination. The
Cohclusions can be given the weight to which the teétim:ony deserves, It should also be
noted that PCLP has received all ‘pﬁor pieces of testimony prepared by Ms. Brockway in
other proceedings. To the extent that there appeérs to be deﬁciehé&es in the witness'’s

éxpertise, they can be explored properly on cross examination.

V. CONCLUSION
This Motion to Strike represents an attempt by PCLP to remove from the record
in this pkroceeding very valuable policy testimony which will be important and critical to

the Commission in addressing the issues facing the PCLP service area. The testimony

~ which Ms. Brockway offers is fully and thoroughly grounded in testimony of other OCA

witnesses, review and analysis of prior pleadings in the case, review and analysis of
transcripts in the case and direct exposure to the PCLP system through visits to the

area. Ms. Brockway is being presented as a policy witness and the testimony which
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she is renderning is not as empirical or analytically detailed as is the testimony offered by

OCA witnesses Kahal and Lanzalotta. Ms. Brockway has a long history of testifying on

these very issues through her appearance in approximately 40 proceedings in 11 states

and Canadian providences. To strike all or any portion of this testimony would deprive
the Commission of necessary and important information which they will need to address
this critical ratemaking situation. The LCG requests that the ALJ consider the less strict

standards regarding the rules of evidence for purposes of admitting as much of this

- testimony as is deemed appropriate. It should also be noted that the witness’s

expertise can be appropriately tested during cross examination in these proceedings.
WHEREFORE, for all of the foregoing reasons, the PCLP Large Customer Group

respectfully requests that the Motion to Strike filed by PCLP be denied.

Respectiully submutted,
M / »::::2/
Kirkpatrick & Lockhart Nicholson Graham LLP -~ ries P. Melia
17 North Second Street, 18" Floor £ Attorney 1.D. 35265
Harrisburg, PA 17101-1507
(717) 231-4500 :

(717) 231-4501 (Fax)
jmeha@king.com

Counsel for the PCLP Large
Customer Group '

Dated: December 20, 2006
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the participants, listed below, in accordance with the requirements of Section 1.54 of the PUC’s
Regulations, 52 Pa. Code § 1.54 (relating to service by a participant). ‘

Irwin A. Popowsky, Esquire William R. Lloyd. ir., Esquire e

Aron 1. Beatty, Esquire Daniel Asmus, Esquire

Office Of Consumer Advocate Office Of Small Business Advocate

555 Walnut Street, 5% Floor - Commerce Buiiding, Suite 1102
Forum Place 300 North Second Street
Harrisburg, PA 171011923 Harrisburg Pa 17101 ,
James P, Melia, Esquire Daniel Clearfield, Esquire
Kurkpatrick & Lockhart Nicholson Deanne O’ Dell, Esquire
-~ Graham LLP Wolf Block Schorr & Solis-Cohien LLP
17 North Second St., 18th Floor 213 Market Street, 9% Floor
, Harrisburg, PA 171011507 Harrisburg, PA 17108-0865 ' '
o Edward G. Lanza, Esqg.
~ ‘ SAUL EWING, L.L.P. ‘
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Fhereby certify that I have this day sér\_fed atrue copy of the foregoing document, the
Office of Consumer Advocate’s Interrogatories Sct T and m, upon parties of record i1 this proceeding
in accordance with the requirements of 52 Pa. Code § 1.54 (relating to service by a participmu)s in
the manner and upon the persons listed below:

Dated this 21* day of December 2006.

SERVICE BY E-MAIL and FIRST CI.ASS MAIL,

John J. Gallagher, Esquire John L.'Carley

Edward J. Lanza, Esquire ‘ Assistant General Counsel
Saul Ewing LLP ‘ 4 Irving Place
Penn National Insurance Tower ‘ New York, NY 10003-0987
2 North Second Street, 7th Floor Counsel For:  Pike Coumty Light & Power
Harrisburg, PA 17101 ' Company
Counsel For:  Pike County Light & Power
Compuny James P Melia. Esquire
(VIA HAND DELIVERY) Kirkpatrick & Lockhart
' ‘ 18th Floor '
Daniel G. Asmus 17 North Second Street ‘
Assistant Small Business Advocate Harrisburg, PA 17101-1507 _ R
Office of Small Business Advocate Counsel For: Samall Properties, Inc.. Three Lane
Commerce Building, Suite1102 Utility Corporation, County of Pike, und Richard
300 North Second Street Snyder : ‘ . ‘

Harrisburg, PA 17101
Counsel For: Office of Smull Business Advocate  Danicl Clearfield, Esquire
Deanne M. O'Dell, Esquire ;
Wolf, Block, Schorr and Solis-Cohen, LLP
213 Market Street ‘
9® Floor, P. Q. Box 865
Harnsburg, PA 17108-0865
Counsel for: Direct Energy
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Joseph Fretta John W. Dalton

223 Broad Street 207 Pond Drive
Milford, PA 18337 Matamoras, PA 18330
Dana Gobin Peter P. Kenny

114 Pine Terrace Road 120 Elena Lane
Matamoras, PA 18336 Miiford, PA 18337

Community Building Projects
Scan O. Strub

PO Box Drawer X
Miltord, PA 18337
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PA Attorney LD. # 50044
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Aron 1. Beatty :

PA Attorney 1.D. # 86625
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James A Mulling

PA Attorney LD. # 77066
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IRWINA, POPOWSKY (717) 783-5048 FAX (717) 783-7152
Lonsumer Advosate '800-684-6560 (in PA oniy) consumer@paoca.org

December 22, 2006

James J. McNulty
Secretary

Pennsylvania Public Utility Comnussion , g VR RY o I
Commonwealth Keystone Building YA\ '- A L
400 North Street A N
Hurrisburg, PA 17105-3265 :

RE:  County of Pike
) V. :
Pike County Light & Power Company

Docket No. } et
Dear Secretary McNulty: ¢ ";wéﬁl{g

Enclosed for filing are an otiginal and three (3) copies of the Answer of the Office
Of Consumer Advocate to the Pike County Light & Power Comipany’s Motion to Strike the
Testimony of OCA Witness Nancy Brockway, in the above-referenced proceeding,.

Copies have been served on the parties of record as indicated on the enclosed
Certificate of Service.

Sincerely,

'DOCUMENT /oK
FOLD E-R ’ ’Afon Beatty
Assistant Consumer Advocate
PA Attorney 1.D. # 86625
Enclosures .
¢¢: Honorable Ember S. Jandebeur
Certificate of Service

i,:/;z;;y.?u.?: D¢ ; ; e S,ABVLBHQBS
| | o | ﬂv:-m SABY
£2:2 Wd 220309000

(3413034




BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

County of Pike

V. , : Docket No.  C-20005942, et al

Pike County Light & Power Company @ B

ANSWER OF THE OFFICE OF CONSUMER ADVOCATE TO
THE PIKE COUNTY LIGHT & POWER COMPANY'S
MOTION TO STRIKE THE TESTIMONY OF
OCA WITNESS NANCY BROCKWAY

Pursuant to Section 5.103 of the Pennsylvamia Public Utility Commission's
(Comumission) rules regarding Motions, 52 Pa. Code § 5.103, the Office of Consumer Advocate
(OCAj provides the following Answer to ihe Pike County Light & Power Company (PCL&P or
C(‘»mp:my) Motion to Strtke OCA Witness Nancy Brockway’s Filed Testimony, OCA Statement
3. For the reasons set forth below, the Company's Motion should be denied.

1 INTRODUCTION

On December 7, 2006, PCL&P filed a?Moxiou 1o Strike the Testimony of Nancy
Brockway. PCL&P's primary argument is that OCA witness Brockway is not qualified to offer
expert testimony in this proceeding. Motion at 2. The Company’s Motion begins:

[PCL&P] herchy moves to strike the direct testimony of | Nanicy

Brockway in the above-captioned proceeding. For the reasons

expressed below, that testimony is objectionable because Ms.

Brockway has no special credentials that would qualify her as an
expert.

DOCUMENT OCKETER
FOLDER D BEC 2 6 2008 D
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Motion at 1. The Company asks for OCA witness Brockway’s testimony. which addrésses
regulatory policy matters related to the circumstances in Pike County, to be stricken because,
PCL&P claims, a former Public Utility Comm:ssxoner; with extensive experience in thz, utility
field, cannot possess “a pretension to specml knowledge™ of the multitude of issues mve}ved in
the utility mdustry. Motion at 3. From this claim that Ms, Brockway is not an expert wimess,
the Company proceeds to argue that her tcstifnony is not relevant or material (Motidn at 3-4)', is
prejudicial and a waste of time (Motion at 6)°, and is improper hearsay (Motion at .6)."‘.
Company also ‘ar‘gues that the testimony should be stricken because it is repetitiuus and
cumulative. Motionat 5.

The Company’s argument that Ms. Brockway is niot an expert in the area of utility
regulation and pﬁb‘lic' policy is totally without merit. Ms. Brockway has been recognized by the
Pennsylvania Pulﬁic Utility Commission as an expert on numerous occasions. In addiﬁioﬁ, Ms.
Brockway has testified as an expert before the state utility commissions of New Jersey, Ohio,
Massachusetts, Texas, Délawzzre, New Hampshire, Kemuéky, Rhode Island and Maine. Exhibit
NB-1, attached to Ms. Brockway’s testimony, provides a list of states in which Ms. Brockway
has provxdcd expert testimony.

Ms. Brockway detailed her vast work experience in the utility field in her
testimony, as follows:

I have been working in the field of utility rates, service and

regulation since the mid-1970"s. Between 1983 and 1991, 1 served
successively on the staff of two public utility commissioners,

! The Company argues that experts, not lawyers, testfy and that Ms. Brockway has no expertise, and

therefore her testimony 15 not refevant,
F
confusing, prejudicial testimony to the record.

o "The Company clams that Ms. Brockway is offering hearsay, which should not be allowed because she is

not e expert

Here, the Company argues that Ms. Brockway is offering “inexpert speculation” and therefure ﬁddmv‘




Maine and Massachusetts. 1 was General Counsel of the
Massachusetts Department of Public Utilities from 198910 1991. [
was appointed to the New Hampshire Public Utilities Comumission
m 1998, and served five years as a Commissioner, during the
introduction of retail and wholeszle competition in the area. 1 had
signmificant responsibihties wiathin the National Association of
Regulatory Utility Commissioners (NARUC), the New England
Conference of Public Utility Commissioners, and regional and
national organizations concerned with the development of retail
and wholesale electricity markets.

I have also spent over ten years as a consultant on energy and

utility matters, representing consumers, low-income customers,

utility commissions, consumer advocates, a union and a utility, on

a wide variety of matters concerned with rates, restructuring,

customer service, merger policy, and reliability. 1 have presented

testimony in 15 jurisdictions, on 39 occasions.

Before becoming a regulator and then consultant, I represented

low-income, student and elderly consumers for nine yearq in a

variety of legal services settings.

In my 30 plus years of expc,ncncc I have attended countless public

hearings, and participated in hundreds of uulity regulatory

proceedings.

OCA St. 3 at 1-2. The OCA submits that Ms. Brockway is highly qualified to present testimony
re‘:gardittg the regulatory policy options faced by this Commission, and to provide her expert
opinion as to hat outcomes will bring thc most v mbk relief 1o PCL&P's customers.

The gravamen of PCL&P's argument is that Ms. Bmckway"s 23 years of
experience in the field of utility regulation, including over 12 years as an expert witness on
customer service and rate issues, and 5 years as a Commissioner of 2 Public Utility Commission,
does not provide sufficient experience to render expert opinion on policy matters related to

regulatory issues. As detailed herein, Ms. Brockway is eminently qualified. The Company also

argues that such expert testimony is not relevant or material. Taken to its logical conclusion,

3



PCL&Ps position would render policy testimony obsolete®  This reasoning would linit
testimony i Commuission proceedings to only the most technical, factual testimony. As the
Commission and ALJ are aware, expert testimony in Connnission proceedings covers a w;‘ide
’army of topics beyond facts, including policy options that may be available to the Commission in
various circumstances.

The basis of such expert policy testimony is an understanding of how the “facts
on the ground” impact different stakeholders in the industry and how policies can be
unplemented to achieve a certain result.  There is nothing impmper about such‘tesnmony.
Expert policy testimony in no way usurps the Commission’s ultimate decision making authority
but provides mnformation and expert opinion to the Commission about the available options and
the potential impacts of vaficsus outconics.

PCL&P mistakenly equates the submission of expert policy tf:stimbny with
“Ieczuring" the Pennsylvania Commission on how it does its job. Motion at 4. There is no basis
to make this nmﬁdibm feap. Far from being lectured, the Commission benefits greatly by having
a full and complete record that reflects policy options, as well as éconm‘nic, financial and
engineering issues cvaluated and explained by experts, such as ‘Ms. Brockway, who have a
unique vantage point on utility issues. Indeed, the submission of policy testimony is
commonplace n practce before the Commission and to suggest that the Commussion is

incapable of reaching its own decision because of policy testimony is simply incorrect,

K - PCL&P argues that it is inappropnate for expert witnesses o (estify a5 o the ultimate result from this
proceeding, re.. provide policy recommendations. However, the Pennsylvania Rules of Evidence, Rule 704, and
caselaw nterpreting that rule, clearly allow expert witnesses 1o provide their opinion on the ultimate result. See
Commonwealth v_Damiels, 480 Pa 340, 390 A 2d 172 (1978). Por example, the practice of utility chief executives
1o provide o sumnrary piece of testimony explaining why that wility should receive its full request {an “uitimate™
resulth 6y conmmonplace i Pennsylvama undity practice



: '{n’xpnyrmnily, OCA witness Brockway's testimony addresses relevant and material
issﬁcs regarding the relationship between PCL&P customers and PCL&P. Ms. Brockway’s
' tc:stiniony explores the options that have been available to Public Utility Commissions when
faced with similar circumstances to those existing in PCL&P’s service territory, Ms. Brockway
assesses the menit of the options that are currently available 10 fesolve the issues faced by
PCL&P’s éusimnets. Based on these considerations, Ms Brockway offers her recommendation
regarding the best policy options.  Additionally, contrary to the Company’s claims, Ms.
Brockway's testimony is not repetitious, prejudicial, or 5 waste of time. While Ms. Bfockway
discusses testimony, facts, and other commission decisions upon which she relies in forming her
opinions, such testimony establishes the proper foundation for Ms Brockway’s opinions,
conclusions and recommendations.  There is nothing repetitious, prejudicial, or wasteful about
settinig forth the foundation of the testimony. Indeed, it would be far more wasteful to amit such
foundation and tngger extensive discovery or cross-examination about the basis of the testimony.

| The OCA submits that Ms. Brackway is an expert witness, qualified to offer the
relevant and material (estimony contained in OCA Sfatem’em 3 in this proceeding‘ Ms.
Brockway’s 'testimony provides the thorough background and foundational  information
- necessary to give her recommendations proper context. Ms, Brockway's testimony is proper in
all respects and should be admitted into the record. |
{I'.‘ MS. BROCKWAY MEETS THE STANDARD FOR QUALIFICATION AS AN
EXPERT WITNESS BEFORE THE PENNSYLVANIA PUBLIC UTILITY
COMMISSION

The primary argument advanced by PCL&P is that Ms. Brockway is not an

expert.  The Company cites the case of Miller v. Brass Rail Tavern, 541 Pa. 474 (Pa.

1995)(Miller), as support for the standard that 15 to be applied to the admission of Ms.




o ®
Brockway's testimony. The well-established standard applied in Miller for the qualification of
an expert in Pennsylvania’s courts 1s that a person qualifies as an expert witness if, through
education, occupation or practical experience, the witness has a reasonable pretension to
specialized knowledge on the matter at issue. Miller, 541 Pa. 474 at 480.

Ms. Brockway clearly meets the Miller standard for classification as an expert
witness. Ms. Brockway served as a Commissioner on the New Hampshire Public Service
Commission for five years, during which time she gained specific expertise in analyzing
economic and engineering data presented to the Commission and i‘ncomo,rating,‘that data mto
policy decisions. CC?A witness Brockway also served on the staff of two public utility
COMMISSIONS 1 both Maine and Massachusetts providihg review of technical information and
advice. Mb Brockway served us General Counsel of the Massachusetts Depariment of Public
| Uiih’ties t‘mtﬁ 1989 to 1991. In addition to her work on state utility commissions, Ms. Bfockway
has cxtens’ive experience as a consultant testifying on behalf of low-income customers, utility
commissions, consumer advocates, a union, and a utility, on rate, restructuring, customer service,
rehabihity, and merger issues. Ms. Brockway has a broad knowledge of reasonable, and
unrcasonable, utility service. Ms. Brockxﬁray has come to her conclusions, as presented in OCA
Statement 3, based on her specialized knowledge of the utility industry. |

As can be seen, bascd on Miller, Ms. Brockxi:ay 1s clearly qualified to testify on
the issues. 1t should be noted, however, that as an administrative body, the Pennsylvania Pubiick
Uthity Commussion has applied un even broader standard for permtting expert testimony. The
Commission has laid out the standard for the admission of expert testimony as follows:

In the context of an administrative hearing, and especially where

heanngs are conducted by examiners rather than by the

Comnussioners themsclves, the better practice 15 to admit the
disputed testimony so as to permit the full Commission to assess

6




s sigmficance.  Although the PUC 1s not bound by the
Adminstrative Ageney Law, the requirement set forth at Section
32 provides a guideline for all quasi-judicial bodies:

“Agencies shall not be bound by technical rules of evidence at
agency hearings, and all relevant evidence of reasonable probative
value may be received. Reasonable examination and cross-
examination shall be permitied.”

Pennsylvania courts have held that the P.U.C., as an admiristrative
body, should apply the more permissive standard.

RE: Philadelphia Suburban Water Company, 49 Pa. PUC 354, 359 (July 23, 1975)(Philadelphia
Suburban)(Citations omitted).” |
The Commission, as an administrative body, has adopted the standard that all
- relevant evidence of reasonable probative value may be received. The Commissioﬁ has not
adopted the stricter standards for expert witnesses applied in Pennsyivania*s courts. Philadelphia

Suburban, 49 Pa. PUC at 357-359  This distinction exists because the Commission is an

‘administrative, not judicial, body. 1In Philadelphia Suburban, the Commission repeated its
pusition that, “The exclusionary rules were designed for guiding admission or exclusion of
evidence, not for weighing its reliability, and were designed for juries, not for administrators.™

Philadclphia Subutban, 49 Pa. PUC at 359.

In Philadelphia Suburban, the presiding ALJ had denied the admission of an

experl’s testimony “duc to his lack of direct personal experience™ in the subject on which he
testified. The Commission overruled the ALJ on appeal, finding that, although the witness may

huave lacked practical experience on the specific issue at hand, his overall experience and

education provided 2 “firm basis on which to address the subject.” Philadelphia Suburban, 49
Pa PUC at 359. When the Commission’s standard for the admission of expert evidence is

applied. it becomes clear that Ms. Brockway’s testimony should be admitted into the record. As

¥ A copy of the Philadelphia Suburban deession s attached to thus Answer as Appendis A




the Commission stated in Philadelphia Suburban concerning the adnussibility of expert

witniesses. any challenge to Ms. Brockway s testimony in this proceeding:

{i}s a matter to be brought out on cross-examinatiott and would go
to the weight rather than the admissibility of the testimony. The
Commission has rarely, if ever, been overruled by the courts for
admitting too much evidence.

“Philadelphia Suburban 49 Pa. PUC 354 at 359. Given Ms Brockway's extensive experience in

utility matters, the OCA submits that the Company’s primary complaint goes to the weight given
to the testimony, not to the admissibility.

‘Ms. Brockway’s extensive exp.éric:nce in the field of utility regulation, hiyghlighted
by her experience as a utility commissioner, certainly meets the standérd for qualifying as an
; expeﬂ;vanﬁ admitting her testumony into the record.

-~ Ms. Brockway’s work experiences render her an expert on utility regulation
issues. i-»Ier testimony helps bring context to the OCA’s presentation in an effort to ﬁroi'xd.e the
'é?annniss;im with as full a record as possible for it to make its decision.

"m.‘ MS. BROCKWAY'S TESTIMONY IS ADMISSIBLE UNDER THE COMMISSION'S
REGULATIONS

In it Mbtion, the Company has quoted almost all of Ms. Brockway's direct
testimony and challenged each of these portions of her testimony Most of the Company’s |
challenges center aroﬁnd Ms. Brockway’s status as an expert, and the relevancy of non-expert
testimony. The Company also argues that these selections from Ms. Brockway’s testimony
constitute hearsay, afe repetitious, prejndicxal, speculative, or some combinmion of these claims,
i violation of the standards governing the admissibility of cvidence. Motion at 5-6. The OCA

submits that none of these claims holds merit.




As the Company notes, the standard for adraissibility of evidence in Comniission
proceedings is as follows:
(a)  Relevant and material evidence is admissible subject to
objections on other grounds.
(b Evidence will be excluded if:
(1)  Itis repetitious or cumulative.
(2)  lts probative value is outweighed by
(i) The danger of unfair prejudice.
{ii)  Confusion of the issues.
(in)  Considerations of undue delay or waste of
time. ‘
52 Pa. Code § 5.401.
The Company claims that Ms. Brockway's testimony does not meet the
Commission’s standard for the admissibility of evidence. With regard to the question of the
“relevance and materiality of the testimony, Ms. Brockway's testimony provides guidance on the
key issues of this proceeding, namely, the impact of the high rates and poor service, and the
options that should be considered by the Commission in such a circumstance. The lestimony
integrates the technical testimony provided by the OCA with public input testimony and relevant
facts affecting PCL&P customers. Through this analysis, Ms. Brockway testifies 1o the current
poor state of service, rates and customer relations, and provides a recommendation to resolve
these issues. The OCA submits that Ms. Brockway’s testimony is directly relevant and material
to the issues raised by these complaints.
Furthermore, Ms, Brockway's testimony is not repetitious. cumulative, or -
wasteful. Ms. Brockway’s testimony lays out the background conditions that lead her to make
her policy recommendations in this proceeding. The Company faults Ms. Brockway for

thoroughly laying the foundation of her opinions and recommendations in her testimony. There

is nothing repetitive, prejudicial, or wasteful about setting torth the facts and testimony that are

9



the bzisisvkr.:i’ wi(ri‘esses’ opinions, conclusions and recommendations. 1 Ms, Brockv#ay did not
prowdé this nformation, the Company would likely have engaged in extensive discovery or
cross-examination 1o ﬁndvout the basis of the testimony ~ a far morc time-consuming process.
The portions of Ms. Brockway’s testimony that the Company identifies as being repetitious are
simply proper foundational testimony. |

As detailed point by point below, the testimony is not répetitious. or cumulative.
Nor 1s it prejudicial, confusing, or a waste of time., It is hard to see how the ALJ and
Commission will be prejudiced by the portions of Ms, Bmckwviyf‘s testimony that support her
recommendations. Instead, such background prcwfdes a better understanding of the factors
suppoﬁing Ms. Brockway's recommendations, thereby brdvidihg a more complete record.

Ms. Brockway’s testimony 'prov.id_es' the context for the OCA’s case, and
“adﬁ&xmes the inquiry” into the possible policy options and imp‘licationsv available for the
Commission to pursue. 1t is admissible evidence, to be afforded the weight that the Commission
finds appmbrime, |

IV, MS. BROCKWAY’'S TESTIMONY DOES NOT CONTAIN INADMISSIBLE
HEARSAY. ’

As a final argument, the Company claims that Ms. Brockway’s testimony should

¥

not be admitted because it is “improper hear.éa;,z Motion at 6. As the Company recognizés,
however, hearsay testimony is permitted 1o show the basis of an expert’s opinion. Further, there
1$ no absuluﬁ-e: bar against hearsay testimony in an administrative praceeding.  In addition,
statements recited in Ms. Brockway’s testimony concerning the views of Pike customers about

their utility, and their hopes for change, are primarily offered to show the attitudes of the

customers that were utilized to inform Ms. Brockway's expert opinion. Finally. to the extent that




® @

the testimony from 'pgblic input hearings aml’- of other witnesses is swom,len—'zhe-record
lestimohyi such statements cannot even arguably be referred 1o as hearsay.
V. | ITEMIZED RESPONSE TO PCL&P MOT ION

’I‘he"(‘ompnny has moved to strike all of OCA Statetment 3 Motionatl,7. In
making this Motion, the Company itemized its objections -‘té the tesumony. Motion at 7-26. The
OCA submits that, in its entirety, Ms. Brockway’s testimony is réievgnt and admissible expert
policy testimony. Ms. Brockway’s testimony helps provide‘a complete context for the case
being brought by the County and supported by the OCA. The testimony does not violate the
Commission's standards for admissibility. Ratf_xer it is “relevant evidence of reasonable

I

probative value” that provides a more complete record for the ALJ and Commission to base their

- decisions.  The OCA further submits the following response to the Company’s specific

allegations.
Relevant Sections: Page 2, lines 20-22, 22—24; 26-28; Page 3. lines 1-3, 3-9,
Company Objection: Lack of expertise, repetitious, prej udicial,vhearsay,
CCA Response: In these sections, Ms. Brockway summarizes her

cehciusiaxﬁs regurding the unique problems inherent with the high rates of’ PCL&P’, the
“extraordinary nature of the rate increase, the service guality issues, and the impact on customers
and the :ctcinmu,nity‘ Ms. Brockway's expertise in utility regulation makes such analysis relevant,
reasonable and proper. With regard to the Company’s hearsay objeé;ions, PCL&P has
acknowledged that hearsay is allowable’ where an expert is testifving as to the foundational basis
of their opinion. Motion at 6. Morcover, to the extent the testimony relied upon is sworn, on-

the-record testimony. that cannot reasonably be considered hearsay. In these sections, Ms.
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Brockway 1s summarizing her expert opinion and Jaying the proper foundation for her testimony,

and 1§ therefore not repetitious nor preyudicial.

Relevant Sections: Page 3, lines 16-17, 17-19; Page 3, line 20 (o Page 4, line 6.
lne 7, lines 15-21, line 22 1o Page 5 line 6, Page 5 lines 7
to 17. '

Company Objection: Inexpert speculation, lack of foundation, repetitious,

prejudiéial, hearsay.

OCA Response: In these sections of her testimony, Ms. Brockway
cstablishes the foundation for her recommendations regarding a potental sale 1o Sussex Rural
Electric Cooperative. Ms. Brockway testifies as to the sources of the ihfams_ation upon which
she makes her recommendations. Ms. Brockway details her research regarding the issues in this
proceeding, ncluding the pcrsonal contacts made in Pike County with customers and other
pmémml stakeholders. Ms. Brockivay‘s testimony provides insight into the basis upon which
she is making her recommendations, helping provide a more complete record. Rather than being

repetitious and prejudicial, these sections of testimony explain the basis for Ms. Brockway’s

expert opinions.
Relevant Sections: - Page 5, ine 19 to Page 6, line 11.
Company Objection: Inexpert speculation, claims testimony is 2 brief

OCA Response. In this section of testimony, Ms. Brockway simply provides
the organization of hef testimony and a summary of her positions. Ms. Brockway in no ﬂvay
“concedes that her testimony...is merciy *a brief”  Motion at 1! This portion of Ms.
Brockway's testiman‘y helps clarify for the reader thc‘organizatian of the testimony and is

entirely appropriate.



Relevant Sections: Page 7, lines 12 to 21, line 22 to Page 11, line 5; Page 10,
~lines 19-21, line 23 to Page 11 line 2, Page 11 lines 4-15;

Page 12, lines 8-9. ’
Company Objection: Lack of expertise, r&pctitions& prejudicial, hearsay, claims

testimony is a briefl.

0(;‘.A: Responée: [n these sections of the testimony, Ms. Brockway sets forth
the history that has led to the current situation, including the rate history of PCL&P. The
Company’s primary claim regarding these sections is that they are merely “brief.” Motion 11-
13 Howevetf, these provisions are relevant to Ms. Brockways expert recommendations in that
they help establish the basis of PCL&Ps rates and the response of PCL&Ps ratepayers to their
changing circumstanc: . Ms, Brockway’s assessment of the current situation ts dependent on an
analysis of 'thé actions taken by these customers based on their history with the Company. Ms.
Bmckw:ly’s testimony provides a comp!éte background of these events and sucl thoroughness
does not turn her testimeny into a legal brief.  Ms, Brockway’s testimony here provides an

important review of factual events that help lay the foundation upon which her recommendations

rest.
Relevant Sections: - Page 12, lines 14-24; Page 13, linc | 1o Page 14 iiné 2.
Company Objection:  Lack of expertise, repetitious, hearsay.
OCA Response: | Here, Ms. Brockway defines tfie term “rate shock™ as she

understands that term based on her extensive experience in thé utﬂity field, including her
experiences as a utility commissioner. Ms, Brockway then examines the tmpaci of rate shock on
the Pike County cﬁmmunity. ‘Ms. Brockway's expericnce as a regulator dealing with the impacts
of rate increases and rate shock provides the basis upon which her testimony on these issues is

formed.  Ms. Brockway has observed the local community and is well-qualified to offer her
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expett opinion on the impact that PCL&P’s rates and service have had on the community based
on her extensive experience.  Her testimony provides additional foundation for her expert
opinivn. Her review of swom, on-the-record public input testimony is not hearsay.

~ Relevant Sections: Page 14, lines 7-15; Page 16, lines 15-19; Page 16, line 23
to Page 17 line 8.

Company Objection: Lack of expertise, repetitious, prejudicial, hearsay.

OCA Response: In these sections, Ms. Brockway describes her research into
the Pike County economy and the foundation of the facts from the testimony that lead her to
make her rccommendations.  Ms. Brockway's experience in the field of wtility regulation
provides her with the specialized knowledge to testify as to the economic impact on ratepayers
and the local economy. These sections of Ms. Brockway's testimony reflect direct experience,
as explained on lines three through six on page 17. where she testifies “...over the vears | have
seen many customers express frustration or anger over utility rate increases. But 1 have almost
never expertenced the level of concern and deep apprehension that I saw from the customers who
came to testify before the Commission, and the people 1 spoke 1o outside the hearing.” This is
the testimony of a state regulator with vast experience in the field, and is not repetitious,
prejudicial, or hearsay,

 Relevant Sections: Page 17, line 11 to Page 18 line 3; Page 18 lines 12-16, line
18 to Page 19, line 2Z; Page 19, lines 6-11, lines 17-22, line
26 to Page 20, line 22; Page 21, lines 1-9, line 15 tv Page
22, line 2; Page 22, lines 6-12, lines 15-23; Page 23, lines
1-11, line 19 to Page 24, line 26, Page 24, lines 29-31, lines
35-38: Page 25, hines 4-7, 13-20, line 22 to Page 26, line
14; Page 20, line 24 to Page 27, line 3; Page 27, lines 7-12,
line [4 to Page 28, line 2, Page 28, lines 6-24.
Company Objection: Lack of expertise, repetitious, prejudicial, waste of

resources, hearsay.
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OCA Response: Throughout these sections of her testimony, Ms. Brockway
continaes 1o thoroughly explam the basis upon which she makes her récommendations and
EXPIEsses hc{r expert opinion on the situation that PCL&P"s customers are currently facing. The
couclusions she draws with regard 10 the relationship between PCL&P and its customers are
drawn from a review of the existing situation, as Ms. Brockway has explained through her
foundational testimony, and her experience as a regulator and other relevant experience. These
portions of Ms. Brockway's testimony are neither improper hearsay, nor are they wastetul of the
Commission’s resources. The OCA submits that afl of the Company’s arguments in this regard
fail once it is recognized that Ms. Brockway qualifies asran expert in this proceeding. Moreover,
Ms. Brockway’s testimony fully develops her recommendations and ‘heips provide a complete
record in this proceeding consistent with the Commission’s rules regarding the admissibility of
evidence. The Commission is not denied the opportunity to make any determiﬁmion but it is
provided With proper evidence of the options before it,

Relevant Sections. Page 29, line 13 to Page 35 line §.

Company Objection: Lack of expertise, repetiious, prejudicial, waste of
tesourcees, hearsay. |

OCA Res;ionse: It this portion of testimony, Ms. Brockway identifies how
the Pennsylvania Commission, and otﬁer commussions, have handled situations where utility
customeré faced difficult circumstances with their provider. This is rélevant,’ foundational
mf‘omﬁin(}n, re!ied upon by Ms. Brockway in order to provide her recommendations, These
sections of Ms. Brockway’s testimony support her recomniendation that a transfer (o Sussex
Rural Electric Cooperative 15 a reasonable option to address the problems facing Pike customers,

and help provide a more complete record upon which 10 render a decision in this proceeding.
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Relevant Section: ‘Page 35, line 14.-26.
Company Objection: Lack of expertise, repetitious, prejudicial.
OCA Response: The Company asserts that, from its perspective, this is one

of the imst problematic excerpfs contained in OCA Statement 3. Motion at 26. T he'CQmpany
goes so far as to claim that Ms. Brockway’s testimony regarding the harm caused by the current
rate shock, and the impact that numerous PUC proceedings and investigations have had on
customers, “smacks of pop psycholopy.” Mé(ion at 26. To the contrary, Ms. Brockwéy has
di’rcci cxperience with customers relating to the over-budgeting of nu;:lear plants (and the rising
eizergy costs of the laté 70's), customer reaction to marginal cost pricing at the Department of
Public Utlities in Massachusetts, experience testifying on low-income atfordabihty issues, and
tive years as a Commissioner in a state that was introducing retail competition. Ms. Brockway
has had extensive experience observing the reactions of consumers in a number of states to
changes in their electricity bills, 'i"n. a numbér of contexts, with a numb‘er of reasons, and with a
‘number of effects. This is not *pop psychology,” but rather the understanding of an expert in the
“utility field brought of study, observation and experience. It is the proper subject of testimony in

this proceeding, to be afforded the weight that the Commission deems appropriate.

Relevant Section- Page 36, lines 3-8.
Company Objection: Lack of expertise,
OCA Response: Here, Ms. Brockway offers her recommendation that

PCL&P enter into good faith negotiations for the sale of the utility to Sussex Rural Electric
Cooperative.  The OCA submits that Ms. Brockway has provided extensive background

testimony regarding this subject, is qualified as an expert in the field to make this
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recommendation (as discussed above), and the witness™ testimony should be allowed into the

record.

VL. CONCLUSION

The OCA submits that Ms. Brockway's tesiimony is admissible under the
standards governing the acceptance of evidence in an administrative hearing before the
Commission.. [t is common practice to allow’the admission of policy testimony in order to
provide a full and complete record upon which the Commission can base its decision. Ms.
‘Bmckway has been recognized as an expert in the utility field based on her extensive work in
areas of rates, customer service, restructuring, merger policy, and re[iabi},i:y. Clearly, Ms.
Brockway's expericnces provide “a pretension to special khowledge"’ of the issues that she has

testified to in this proceeding,
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WHEREFORE, for the reasons set forth abaove, the OCA r‘espemfuﬂy submits that
the Motion of Pike County Light & Power Company {o strike OCA Statement 3 shouId be

dc:mcd.

Respectfully Submitted,

Tanya J. McCloskey
Senior Assistant Consumer Advocate
- PA Attorney LD # 50044
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should not require formalities to be met to the letter il it kas adequate
written notice of a protestant’s intentions. Such was the case here

Although the Commission is normally celuctant 1o overrule a hearing
examiner and grant interlocutory reliel unless there is o elear ervor of Taw
or an abuse of discretion by the hearing examiner. w will grant such relief
when evidence has been excluded and the testimony mav be relevant and
necessary for the completion of the record. dpplication of Leaerrnee H. Grllrr,
45 Pa. PUC 265 (1971, THEREFORE. k

T 15 ORDERED:

I That the interim appeal by French and Pickering Creeks Conservas
tion Trust be granted.

2 That the Hearing Examiner be overruled and the French and Picker-
ing Crecks Conservation Trust be allowed 1o participate asa protestant at
a rehearing to be scheduled.

3. That all parties of record be giten notice of thus order by secretarn
letrer

RE PHITADELPHIA SUBL‘R BAN WATER COMPANY

ArrnaTion Doacker Na, 99120

Wineswses. § 1 e Gualificatinn of cxperts

An expert witness is a person possessed of enough Lrowledee poad skill wothe
subject to enable him o testify with more experuse than a tnman.

I tneies \S B }':\/1:‘)'( testarronty —  Admriaan il :’;';::';fzuf

If @ witness has a “reasonable pretention o specializes know edge ™ in i prigs
facie case where expertist bas been muade out his testimony shauld be adnrted
Cinto evidenwe, feaving o the fact hnder the tesponsibiliny of deretmnng the
weight w be anen o that testimony,

Foulerse 8 it ddnusaibulity

[t 15 clear that the courts would lean mare toward the admission of meompetens
evrdenc s, with its werghe 1o be decided by the cornussion. than toward the exclus
sion ol evdence thar mun L competens
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Appral and rrwie § 28 Reveeie af Jeanng evervier's suline — Tivwe faenteiton:

Rules of pracice and proceduie npuse oo tirnpe lmitaten o taking an ine
wrhm;mra appeal from o hearig examiner T evictentiy raliog.

Morgan. Leww wnd Bockues by Allen 1. Staeart Tor Philadelphia Subarbun
Water Company.

Cadmus and Patten Assocration by Deind 18 Wand, Fr. for Charlestown Clivie
Associanon and Eleanor Barger,

Dichert. Prace and Rhoad- v fohn j. Musewn s for Chadestown Civie As-
soctation and Eleanor Barger

Ih

t-Q

fr Covssion, Joly P30 1975

' I’h;-}.xd‘t*iphm Suburban Witer Co. filed an application with the Publi
Utility Conunission on Febraary 7. 1973, for a finding to build o S mithon
gallen distribution reservoir in Charlesiown Township, Pennsy Ivani.
Notice of a March 18 1973, hearing was published in the Dalv Focal
News on Mareh 301975 and Narch 10 1975

On \Lm,h 1R, 1975, the initial hearing was held No evidence was
tahen at the hearing. M. Eleanor Barger and Mro Samuel Muornis were
present. The examiner explained to those present the procedare for
Lecarning a protestant The hearing was continued wallow profestants 1o
file and prepare their case

A+ the rescheduled hearing on April 210 1973 the pentioners. who are
the protestants in the above captioned matier presented Dro Fredenick B
Higeins. Jr.. and moved that be Le allowed o testifs asx anexpert. The ol-
fer of proof disclosed that the soitness was to testify about alternate loco.
tons. their relative costs on a long-term basis and their desirabily Trom
ar engineering standpoint,

O dhiest examination { e, 971020 Dr. Fhagins tesufied that he holds
a Bachelor's Degree in Civil Engineering. a Master’s Draree in Scieace
and Sanitary I“uum’mnm, anet @ PhD) in Sanitary Engineering from the
Georgi Instinate of Technology in Alanta, Geergin where he spectalized
i Environmental Evgineering mclnding study on the subjects of water
mmﬂn Wi xii\}itl:dl and solid waste. Aftersards he worked for the
Unired States Army Emvronmental Hveiene Ageney as a consultant in
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environmental pag neering for o private frmeoand as a0 Assistan Profus-
e ol Civil Fuginerring at Diexel Universiev. De. Higging recufied thathe
has served s @ cotsubant wa Shell Chemieat Plant in Texas working on
cost anatvers at variaus sues Factors mhis anabysis wcladed land cost.
availabily of water suppiv. cost of transmission of water. and routes of
remsmission Presenthy he is the chattman of the Gl Engineening
Constraction and  Technology Deparument and  the  Environmental
Cogineerme Depaniment ar Temple Uniersitn. He has a professional
engineering ficease ia Pennsvlvania and New Jersey and he 15 o member
ol e Artcrrcan Society of Civil Engineering. the A Pallution Cantrol
ssociation. and the American Associanon bor the Advimcement of
MO, ‘

O eross-caamination (T 102013 D Higains tesufied that he had
never superyised or assisted mthe actual constructon or st of awater
works prant. He also testified that this was the first ime he had ried to
look at the enginesrmy aspects of a water distnbution reservow for 2
public uthuy ' '

At the conclusion of e, Higgins' testimony the examiner expressed s
bugh regard for Dr Higgins” acaderme rualifications. but caled uainse als
towing Dy Hisging to testify as an expert due te his tack of direct practical
experience i the constiuction of water tanks.

O AMav 270 1975, the protestam (iled a petwion 10 overrule the ex-
aminer and o reopen the record so as w allow D Higgins to wstily. Ap-
plicant filed an answer vn June 111975 asserting that the examiner was

correct in his ruling and that an wrerdocutors appeal should be denied.
Petitioner filed a supplemental brief an Jane 16 1975

[t 15 the opinion of the Commassion shat the petrioner’s claim has
merit. that the hearng exammer should be overruled o rehearine
schedabrd, and Deo Higgins allosed 1o tesuly

Twn lines of cases have developed in Pernsvivania concermng the
background tequired of a wiiness in order 1o be qualified as an expert.
The Fret set of cases. following the ressoning in Stritkers o Radroged o
174 P 291 18960 delmes an expent wiiness as a person possessed of
enoueh knowledee and skill in the subjec to enable him o resufy with
mote exprriise thar a favman This test generadly has been applied in
those situations where & witness, altlough trained professionally lacks
ary knewledee of the parueular crcumstenees or onditions involved in
the case in question Sec Strathers supre feourt disqualified waness
gualilied 1n real estate appratsal but lacking familiarny with local real es-
tate cond.tions or values . Steele o Shepperd, 411 Pac 481 (19367 (rafusal W
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>
o

allow contractor 1o testify on cost of replacing theater sears and carpets,

sice he lacked personal experience with either stem)): Brwen o Cantle Shas-
non Beroagh. 318 Pa 363 (1935 conteactor with experience repisirng
building deemed competent 1o testify abous cansation of damage but in
competent to restifv about amount of damave. sinre be was unfamilior
with Ioeal fand values ), Howion ¢ Canon Bond, 433 Pa 383 0197 1) fexpiert

may only testify to case of bowling alley njury based on his personal
obsersations or on facts already odmitted into evidence vin ather wit-

nesses;: (ke lzilfz’!?n}l!}- Cir o }-[rgfz[m;,f Tank and Mfg Co . 345 F Supys. /‘
R0 E D Pa 1Y221 A4/ ATRFL 2d 1398 3rd Cir. 1973 *engineer

and industetal bywenist disqualified because the former Jacked personal
training and exper jenee coneerning storage tanss in an industend sething
and the latter had no expenence in safety desien)

The second lxm: of tases holds that f the witness has o “reasonable
pretention to spedalized knowledge, ™ and o prim facie cose for expertise
has been made out his testimony should be admitied into evidenve, teavs
ing to the fact tinder the responsibility of deteimining the weieht o e
given 1o that testimony.

[Hi it appears tha the witnesses nlfr- had any claim o the
t.hdmf"wr of experts, the Court will not reverse an the ground that their
experience was not sufficiently special.”™ Deloicars and Chésapeate Stiam
7’1;:0*.,::;::{ Cu o Starrs. 69 Pa 36 11R71),

See also, Muodte v Westenghouse Elec: Co., 367 Pa. 93 11931 iengineer
with 50 vears experience with blowers allowed to testifv even thuugh he
lacked anv experience with the blower in question): Grifhith v (Toakeld
Trucking Rentals. Ine.. 427 Pa 30 (1967) {consultant vn tuck Au.dx nts al-
towed 1o testly about cause of accident although he did not observe the
wreckage ). Ol Assuctated Telephone Co. & Grergere 3 T Supp. 997 (S D
Ohio. 1933) (engineer from Ohio PUC allowed to testfy as expert at a
rate challenge ever though he lacked knowledue of the specific phone
company and never had huidt 2 relephone plant. the court hetd tha
general mpcmsc i pubhic utihty rate p;‘nct‘t(ﬁi‘w wits enough 1o admn
the witness' testimony, and that lack of lamiliazite with the phone come-
pany went to the weight. not the competency, of the testimom

In the context ol an administrative hearing, anel ce‘pc*('nih where hear-
ings are conducted by examiners rather than by the Commissioners
themsehes, the beter practice is tw admit the ¢ hxpmed IESTIMONY 80 48 ¢
permit the full Commission to assess its significance. Altheugh the PU (“ s
not bound b the Admmistrative Agency Liw. Act of June 41943 P 1,
3650 51 P50 § 17100 ¢ seg., the requirement set forth at Section 33
prenades i gudelmf: for «ll quasi-judicial hodies:
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* Agencies shall nor be bound by technical rates ol evidence at agency
hearings. and all relevant evidence of reasonable probative vilue mav
be re~cived. Reasonable examination and cross-exammation shall be
permitted

Pennsvivania courts have held that the PUC., as an adminstratinve
body. should apply the more pernussive standard. The caseof Inre Shenen-
doah Suburban Bus Lines. Inc., 138 Pa_ Super 638 {1946), Affd per curiam.
335 Pa. 521 (1947). was an appeal from a Commission arder suspending i
certificate ol comenience because the carrier had not adequately served
the public. In holding that the Commission oider be reversed on the
grounds that it was not based on sufticient evidence. the court albso
remarked that the Commission is an administrative body and. as such. 1
not Himited to the sirict rules of evidence. Essentinl tutes by which rights
are asserted ar defended should be preserved

‘The issae arose again in Mer Whate Way Toners 2. P PEC 204 P
Super 43, 20t A 7d. 446 {1964). The court agin decided that the Com-
raission did not have to adhere to the strict rules of evidenve. The case -
volved an appeal from the Comumission’s issuance of a certificate of con-
venience. In affirming the Commission, the court held that if lesumeny is
admissihle and relevunt, its weight 15 for the Clommassion to decide. The
presence ol incompetent evidence or the exclusion of admissible evidence
does not require reversal unless there was a clear ercor of law sa as 1o
volate due process In both Shenandosh and Afers the vourts showed their
concern that there be suffivient evidence in the record on whick the Come-
mission could base its orders. 1t is clear that the coutts would lean more
wward the admission of 1ncompetent evidence, with its weight to be
decided by the Commission. tnan toward the esicusion of evidence that
may be rompetent

The Commission itself in the past has followed an open standard ot
receiving evidence at its hearngs, In Applratten of Lawrnc H o Getler, 44
Pa. PLC 612 (1970, an imerlocutory appeal o the Commission was
raken from the decision ol the hearing exaninet to allow ab drvers 1o
testify s experts on the need of 1ax service. The Commission, using
lanzaage which stressed the diflereru apphication of evideatiary rules i a '
(rial conrt as opposed to an adminsstrative  proceeding. found no
impropricty in ailowmg into evidence, over objections ol applicant™
counsel. the testimony of the drivers, recogmzing that both parties could
argue the procedural questions to the Commission afrer the cecard was
closed.

In Applicatvm of Phileudelphic Electre Compamy, 44 Pa P LU 335 (1970,
the Conunission denied a request tor interlocuton refiet when o hearing
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examner denied a request {or a subpoena duces tecum and subpoena ad
restificandum. The Commission however did order that the subpoena ad
restificandum would be later granted in due course In doing so the Com-
mission repeated its policy of receiving evidence in doubtful cases:

“The exclusionary rules were designed for guiding admission or exclu-
sion of evudence, not for werghing its reliability. and were designed for
juries, not for administrators ™ ‘

The Commissiot. at page 587, cited with approval the dicta in Semud
M. Moss. Inc o FT.C. 148 F 2d. 378.380(2d Ciir ), cert. denied 325 U S
734, 08 8. Ce 44, 90 L. Ed. 438 (1945): ‘

“Evenin criminal trials 1o a jury it is better nine times out of ten, to ad-

mit. than to exclude evidence and in such proceedings us these the only

conceivable interest that can suffer by admiting anv evidence 1s the

time lost. which is seldom as much as that inevitably lost by idle bicker-
ing about irrelevancy or incomperency.’”

In the present case the witness was an engineer with a professional
license to practice in Pennsylvania. In addition. his academic background
and extensive experience provide him with 2 firm basis on which 1o ad-
dress the subject of the location of the proposed distribution reservoir. His
lack of practical experience may cast doubt on the value of his testimony

on cost and construcuon factors, but this is a matter 1w be brought our on
cross-examination and would go to the weight rather than the admis-
sibility of the testimony. The Commission has rarely. if ever. been over-
ruled by the courts for admitting too much evidence.

The applicant contends that the petitioner waited ton long to file for
reltel and that the delay shows that the petitioner s emploving delaving
tactics The argument has little merit. The witness was at the April 21,
1975, hearing prepared 1o testify. Even after the hearing examiner made
his ruling the petitioner made a motion that the testimony be taken so as
to preserve the record and save time if the examiner were overruled. The
exianiner denied the motion {Te. 11, 112). ' '

Applicant further cuntends that even if the petitioner s not emploving a
delaving tactic his petition for reliefl came too late since it was filed more
than 30 days after the hearing in question. citing Depariment nf Enivronsen-
tal Resourees ¢ Walfard. 329 A 2d. 304 (Commonwealth Cr.. 1974) which
restricted the time period for an appeal o 10 days. The Holfurd case,
howeser, is not on point. It involved an appeal from an order of the En-
vranmental Hearing Board. which the court found  be untinmely under
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s construction of the General Rules of Administrative Practice and
Procedure and the Rules of Practice for the Environmenta! Board To thas
case the Administeative Ageney Law does not apply o the P.LUC {71
PSS § 171051 and the P ULCL Rules of Proctice and Procedure impose
ne tinse lmitation on taking an intetocutory appent from o hearing exs
aminer’s evidentiory ruling. ‘

Had the Commission issued a final order. the mater would be
governed by Section 11 ol the Pubhe Unlity Code (60 P.S. § 143100
cenjunciion with Rules 34, 33 and 30 of the Rules of Practice and
Procedure before the Public Uility Comupuission, governing the
procedures for reopeniog aned rehearing by the Commusion. Since
another hearing on this application was held on May 30 1475 three days
afier the filing of the petition, the record had not been closed iind the peti-
tion cannot be considered untimely. At the NMay 300 1975 hearing. fuether
hearings were suspended pending resolution of appeals o the Commis-
101,

Applicant further contends thar the Commissien has discouraged in-
ertorutory reiief and should not geam it lightdy. Tt is teue that in Geller,
supra. that the Commission said that interlocutory relief should nor be
granted unless the Examiner’s raiing 1s clear error affecting subsianil
rights or an abuse of discretion However. in a later op.nian Appheation of

Lawrenee T, Gelter. 45 Pa. PUC 265 (1971, the Commission overruled

the ruling of a bearing exanurer ane granted merlocutory rehiel to ilow
witnesses to testifv The Commission said that cven though it normalty
was reluctant to grant such reliell when evidence has been excluded and
the testimony may be relevant the record should be completed and argue
ments can be made aflter the complenon of the record.

T 1S ORDERED:

i That the petition of Eleanor Barger and Charlestow n Association for
arcopening of record and allowunee of testimom of Di. Frederick B. Higs
gins. Jr . be granted.

2 That a rehearing be scheduled and the testimony of Dro Hivging
taken ‘

3 That all pacties of record be given notice of this order by Secretanial
Jletter. ‘
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Re:  County of Pike, et al. v, Pike County LightL&tPower Co;npan\'
Docket Nos.: C-20065942, et al. (consolidated)

Dear Mr. McNulty:

Enclosed for filing please find an original and three (3) copies of the Motion of Pike
County Light & Power Company to Compel Discovery Responses and for Sanctions in the
above-referenced matter.

Al parties have been served as evidenced by the attached Certificate of Service.

Please call if you have any questions.

DOCUMENT
FOLDER

Sincerclv.,

TOuUnSe tor PC L&_P

cL, Parties on Certifteate of Service

Hon. Ember S. Jandebeur. ALJ
John L. Carley, Esq.

2 North Second Streer, 7 Floor o Hatrisburg, PA (7101-1619 « Phone (7175 2577500« Fax. (717} 2384622
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BEFORE THE
PFN\ISYLVAN IA PUBLIC UTILITY COMMi%SION

County of Pike, et al.
Complainants,
v, | : : Daocket No. 07006324 et al.

Pike County Light & Power Company

Respondent
DOCUMENT e B 0,
FOLD ER PIKE cou%q*?g L??z?f &POWER <%, e,
TO COMPEL DISCOVERY RESPONSES "<y 2l
AND FOR SANCTIONS Ty

I INTRODUCTION

| APR 2 3 2007
Pursuant to Sections 5.342, 5.371 and 5.372 of the Public Utility Commission’s
Rules of Practice and Procedure, 52 Pa. Code §§ 5.342, 5.371 and 5.372, Pike County
- Light & Power Company (“PCL&P") moves to compel full responses to its
Interrogatories, Set I, Questions 22 and 24. Further, PCL&P respectfully requests that
- the Commission impose sanctions on the Office of Consumer Advocate and its wi.tnéss
Mr Robert Kolling for their failure to fully respond to the referenced interrogatories. In
support of its M‘utio’n to Compe,! and for Sanctions, PCL&P sets forth the following.
I BACKG ROUND |
On Né:vembcr 17,2006, PCL&P served upon the QCA the Company’s

Interrogatorics and Request for Documents, Set I (“Set 1")} Set I sought, among other

L A copy of PCL&P"s Interrogatories, Set | is attacbed herewith as Exhibit A.
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things, information and documentation relating to claims advanced by OCA witness

Robert Kolling in testimony filed by the OCA on November 17, 2006 as OCA Statement

No. 4.2 More specifically, Question 22 of Set I sought “copies of any and all documents

in the possession of Sussex relating to the possible acquisition of PCL&P.™ See, Exhibit

A, | Question 24 of Set I sought copies of “any cost estimates relating 10 a possible
acyuisition of PCL&P.” Jd. The OCA did not file objections to Set | nor did 1t req‘uest a
Protective Order from the Commission.

On December 21, 2006, the OCA submitted partial ansxi'ers to SetI. In responses
10 Questions 22 and 24 sponsored by Mr. Kolling, the OCA stated that the information
and documents fequested by PCL&P was “confidential.™ On December 21* 2006, when
it served partial responses to Set 1, the OCA failed ahd refused to produce analyses and
cost estimates in the possession of Sussex which are directly responsive to Questions 22
and 24 of Set L,

Counsel for the OCA and the Company discussed the OCA’s failure to fully

respond to Questions 22 and 24 of Set 1. These discussions resulted in the OCA

~ producing a redacted version of what appears to be an analysis of a possible acquisition

of PCL&P by Sussex.® The redacted documents omit what PCL&P believes is important
and relevant information. More importantly, the redacted documents have been edited to

conceal data that are responsive to Questions 22 and 24 and are essential to PCL&P’s

~ ability o properly prepare to defend itself and present its case to the Commission in this

2 A copy of OCA Statement No. 4 15 attached as Exhibit B.

* Sussex refers to the Sussex Rural Cooperative, an entity put forth by the OCA and Mr. Kolling asa
willing and able potential buyer of PCL&P : ;

* A copy of the OCA’s Responses to Questions 22 and 24 of Set 1 is attached as Exhibit C.

% & copy of correspondence dated December 22, 2006 enclosing 2 Supplemental Response to Set [, No 22
is atached as Exhibit D Actually, the referenced letter was sent by e-mail on the afternoon of December
29,2006



matter. The parties have discussed further production of responses to the subject
interrogatories, but no agreement has been reached and no further progress on the issue is
expected.
L.  MOTION TO COMPEL

Section 5.342 of the Commission’s Rules of Practice and Procedure provide for
the filing of motions to compel:

() Motion to compel. Within 10 days of service of an objection to

interrogatories, the party submitting the interrogatories may file a motion

requesting the presiding officer to dismiss an objection and compel that

the interrogatory be answered. If a motion to compel is not filed within 10

days of service of the objection, the objected to interrogatory will be

deemed withdrawn,

(1) The party against whom the maotion to compel is directed shall file

an answer within 5 days of service of the motion absent good cause or, in

the alternative, respond orally at the hearing if a umdy hearmg, y has been

scheduled within the same 5-day period.

(2) The presiding ofﬁcer will rule on the motion as soon as practicable.

The motion should be decided within 15 days of its presentation, unless

the motion presents complex or novel issues. If it does have complex or

novel issues, the presiding officer will, upon notice to the parties, rule in

no more than 20 davs of its presentation.
52 Pa. Code § 5.342,

In this case, the OCA did not file objections to PCL&P's interrogatories, and it
did not seek a Protective Order. Instead, it chose to withhold documents in the
possession of Sussex which are responsive to Questions 22 and 24 of Set [ At first, the
OCA responded 1o the relc:vzmt questions by claiming that the documents are

“confidential.” Discussions buween counsel later revealed that the basis for the claim of

confidentiality is that Sussex does not want to reveal what it deems to be its negotiation

position because it believes it may one day negotiate a sale of PCL&P with the

(P53
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Company’s parent. This claim of confidentiality is withaut a sound basis in fact or
reasor.

| The OCA’s claim of confidentiality should be rejected because Sussex has known
for some time that Consolidated Edison (“ConFd"), PCL&P's parent company, has no
interest whatsoever in negotiating a sale of PCL&P with Sussex. In his tes,»:imanys Mr.
Kolling declares his interest in PCL&P, but fails to mention that ConEd rebuffed his
irtvitation to discuss the acquisition of PCL&P® By letter dated March 23, 2006, ConEd
made it clear to Mr. Kolling that a sale of PCL&P was not even under consideration.”
‘Consequently, if ConEd has no interest in discussing a sale of PCL&E OCA’s concern
that producing documents responsive to Set 1 would violate Sussex’s confidentiality is
unfounded. Disclosing cost estimates and analyses of a possible purchase of PCL&P
does not lead 10 the disclosure of a confidential negotiating position because there are no
negotiations, either now or in the future.

Furthermore, the passage of time has rendéred any analysis or cost estimate
outdated and 1erelevant to current and future circumstances. The documents that OCA is
refusing 1o produce in full were presented to the Sussex Bqard of Directors almost a year
ago, on January 31, 2006.% By now, the d'ata that have been redacted and excised from
the January 31, 2006 analysis are stale and have little bearing on the presem state of
PCL&P and/or Sussex’ Any concern that the OCA’s a:ompliancé, with the Company’s
document requests may somehow reveal contidential information is mitigated (if not
climixzutcd) by the fact that the data were produced ncarly a"_vea’r ago. This is especially

teue considering that there is no present intention by ConEd to negotiate a sale of

“ Qe generally, OCA Statement No 4
A copy of the March 23, 2006 letter from ConEd to M. Kolling is attached as Exhibit E.
¥ See, Exhibit D. '
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PCL&P, and that there would be negotiations only in the unlikely event that the
Commission accepts the Complainants’ untenable position and orders the furced sale of
the Company. It goes without saying that the Company would not accept such a result,
and a final resolution of the legal controversy that would ensue would not come quiék}y.
In reality, by the time Sussex has the opportunity to use of its analysis in negotiations, the
data will be useless.

The redacted document that the OCA produced as part of its Supplemental ‘
Response of December 29, 2006 is so heavily edited as to render the document worthless.
When OCA finally decided to supplement its response to Question 22, six weeks
following service of Set 1, it produced a document that blacks out and conceals figures
and data lhat may very well be relevant and responsive. PCL&P cannot be expected to
prepare its case when such eritical information is being withheld by the OCA and Mr.
Kolling.

More im’por’mhtly, the OCA’s concealment of the information sought "severely
prejudices and handicaps PCL&P as it attempts to counter the claims made by the OCA
and other Complainants that Sussex’s ucquisition of PCL&P should be approved by the
Cummissian because it is beneficial to customers. For instance, OCA witness Nancy
Brockway $upports the forced sale of PCL&P to Sussex aﬁd presents this option as “far
and away the best way to solve consumers’ problems.""“f Ms. Bmck\&ay claims that
“Sussex has expressed its willingness to buy Pike ar a reasonable cost, and has

approached Con Edison to discuss such a transaction.™® There is no way for PCL&P to

* See, OCA Smtenum No 3at28 (rdevam excerpts attached as Fxhibit Fy
14 ar 27 {empbasis added)  Also, OCA withess Matthew Kahal describes the forced sale et‘ PCL&P 10
Sussex s @ “feasible solution™ while acknuwledging the Company has no interest in considering such a
sale. Nee, OUA Statement No. 1 at 23 (relevant excerpts attached as Exhibit G). Mr. Kahal goes as fur as
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test this “reasonable cost” claim without seeing the cost estimates that the OCA maintains
are “conlidential.” Apparently, Ms. Brockway has reviewgd these cost cstimates and
arrived at her conclusion, but PCL&P is being denied the opportunity to do the same.

1 astly. as will be discussed below, it will be impossible for the presiding ofﬁc}er
and the Commission to decide whether forcing ConEd to sell PCL&P to Sussex is
advisuble if the OCA is allowed to cover up cost data and keep the estimates off the
record in tlus proceeding. For these reasons, the OCA and Mr. Kolling must be

compelled to produce a full response 1o Questions 22 and 24 of Set L.

IV,  MOTION FOR SANCTIONS
Sections 5.371 and 5.372 of the Commission’s Rules of Practice of Procedure
provide for sanctions where a party fails to file sufficient answers to discovery requests:

{a) The Commission or the presiding officer may, on motion, make an
appropriate order if one of the following occurs:

(1) A party fails to appear, answer, file sufficient answers, file
objections, make a designation or otherwise respond to discovery requests,
as required under this subchapter. ‘

(b) A motion for sanctions may be answered within 5 days of service or,
in the alternative, the motion may be answered orally at a hearing if a
timely hearing has been scheduled within the same 5-day period.

(c) The presiding officer will rule on the motion us soon as practicable,
The rmotion should be decided within 20 davs of its presentation.

{d) A failure to act described in subsection (2} may not be excused on the
ground that the discovery sought is objectionable unless the party failing

to act has filed an appropriate objection or has apphed for a protective
order.

[0 say that there are 0o dxsadvantages (o the f‘orced sale of PCL&P to Sussex and that such a transaction
“would appear to résolve all issues in this case.™ Id. at 28,



52 Pu. Code § 5.371.

(a) The presiding officer, when acting under § 5.371 (relating to
sanctions-—general) may make one of the following:

(2; Anorder retusing to allow the disobedient party to support or
oppose designated claims or defenses, or prohibiting the party from
introducing in evidence designated documents, things or testimony.

(37 An order striking out pleadings or parts thereof, staying further
proceedings until the order is obeyed, or entering a judgment against the
disobedient party or individual advising the disobedience.

{4) An order with regard to the failure to make discovery as is just.

52 Pa. Code § 5.372.

T‘he refusal by OCA to respond to Set I in full is sanctionable under the
Commission’s Rules of Practice and Procedure. In this case, PCL&P made a request for
information and documents o which the OCA did not object. Thé OCA failed to file
objections to the subject interrogatories and failed to request a Protective Order as
prescribed by the Commission’s rules. After first rﬁafking a questionable claim of
confidentiality, the OCA belatedly produced a document redacted in such a way as to
make the 'déu:a in’ it useless and valueless. This failure by the OCA and Sussex to produce
information necessary for the Company to prepare and present its case is highly
prejudicial 10 PCL&P and must not be countenanced by the Commission.

‘The OCA and the Complainants in this case make claims with regard 1o the cost
effectiveness and beneficial nature of a forced sale, but they deprive the Company of the

information necessary to properly confront these allegations. The OCA is subverting the
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Commission®s discovery process and prejudicing PCL&P by refusing to provide full
answers to the questions propounded by the Company. This behavior is deserving of the
types of sanctions provided for in the Commission’s rules.

Moreover, the Complainants and the OCA are asking the Commission to order the

~ foreed sale of PCL&P to Sussex, but they are hiding the information the Commission

needs to make such a determination. The OCA expects the Commission to agree with
Ms. Brockway and Mr. Kahal that the proposed forced sale is cost-effective and a
feasible solution, but the agency argues that the cost estimates associated with the

putative acquisition are for their eyes only. The Commission will have no basis upon

~ which o consider the merits of a forced sale, and it will not have the benefit of the

(Z‘Ompany’s po,s’ition on any cost estimates because the OCA refuses to produce the:
relevant data.

Based on the abovc,‘ the presiding officer should use her powers and discretion
un'dcr‘ Sections 5.371-372 to: (1) order the OCA to produce an unredacted version of the

document provided in the Supplemental Response to Set 1, Question 22, or (2) strike and

~ otherwise exclude from the record in this matter any allegation, testimony or evidence

with regard to the cost-effectiveness or benefit of forcing the sale of PCL&P, or (3)
foibid the OCA and Mr. Kolling from presenting any cvidcncc at the hearings in this
matter with regard 1o the forced sale of ‘PCL&P to Sussex or any other potential buyer, or
{(4) preclude the QCA from making any argument orally or in brief form with regard to
the benefits of a forced sale of PCL&P, and (5) order Such othei relicf and the

Commission may deem just and appropriate,
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V.  CONCLUSION

Based on the foregoing, Pike County Light & Power Company respectfully

requests that the presiding officer issue an order compelling the Office of Consumer

Advocate and its witness Mr. Robert Kolling to fully respond to its Interrogatories. In the

alternative, PCL&P requests that the presiding officer impose sanctions as requested

Date: Januacy $ 2007

et

(o

‘herein and grant such other relief as may be appropriate.

Respectfully submitted,

Jonn\J. Gallagher, E5q.
“dward G. Lanza, ksq.
Bruce V. Miller, Esq.
SAUL EWING, LLP

2 N, 2™ Sureet, 7" Floor
Harrisburg, PA 17101
(717) 257-7509

(717) 257-7591
jpallagher@saul.com

John L. Carley

Assistant General Counsel
Consolidated Edison Company, Inc.
4 Irving Place _

New York, New York 10003
Phone: (212) 460-2097

Fax: (212)677-5850
carleyj@coned.com

Counsel for PCL&P
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Celobrating 85 years of service,

November 17, 2006
BY REGULAR AND ELECTRONIC MAIL

Irwint A. Popowsky, Esq.
Aron Beatty, Esq.

James Mullins, Esq.

- Office of Consumer Advocate
555 Walnut Street, 5™ Floor
Harrisburg, PA 17101-1923

Re:  County of Pike, et al. v. Pike County Light & Power Company
Docket Nos.: €-20065942, ¢t al.

Dear Counselors:

Enclosed please find two (2) copies of Pike County Light & Power Company's
Interrogatories and Request for Documents, Set 1, in the above-referenced matter.

Kindly providc,rcspons:ts to the attached Interropatories and Request far' Documents at
your earliest convenience, and no later than (wenty (20) days from the date of this letter.

A copy of these Interrogatories and Requests for Documents has been served on all active
parties in this proceeding as evidenced by the attached Certificate of Service.

If you have any questions regarding the above, do not hesitate to contact me.

Sincerely,

c¢: Parties on Certificate of Service

 Hoith Second Streee. 7'* Flage o Hamisburg, PA 171011619 4 Phane {317) 232-7500 ¢ Fax (317} 238-4822 v
BALTIMORE CHESTERBROUK . HARRISBUKRG REWARK PHILADELPHIA PRINCETON WASHINGTON WILMINGTON
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
COUNTY OF PIKE, ET AL.,
| Complainants,
v, ‘ | Do&ket No.:  €-20065942, et al,

PIKE COUNTY LIGHT & POWER
COMPANY, :

Respondent.

INTERRGGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS - SET I
OF PIKE COUNTY LIGHT & POWER COMPANY

Pursuant 1o the provisions of Section 333(d) df the Public Utility Code, 66 Pa. C.S. § 333(&),
Pike Cauhty Light & Power Company (“PCL&P” or the “Company™), by its counsel, Saul Ewiﬁg
LLP, subnuts the following lnterrogatories and Document Requests to the Office of Consumer
: Adwca,té with regard to its witness, Robert Kullingi President and CEO of Sussex Rural E’Ie’ctric
Cooperative (“Sussex). These Interrogatories and Document Requests are to"be answered fully in
writing, under oatl, are {o be responded to WITHIN TWENTY (20 DAYS of service hereof,
pursuant to 52 Pa. Code §§ 5.342(d), 5.350(b). Please respond to each interrogatory and document
request ¢n a separate page and indicate the name(s) of the individnai(s) providing the information

upon which the tesponse is based. For all documents provided indicate the name or names of the

individual providing each document.



@® ! @

These ln(errogatones and Document Requests are continuing, and any information secured
subsequent o the filing of your answers, which would have been includable in ihc answers had it
been known or available, is to be supplied by supplemental answer.

DEFINITIONS

“Communication” shall mean a face-to-face or telephone conversation, or‘an exchange

via electronic means, including but not limited to, fax, e-mail, voice mail, instant message, etc.

"Document” shall mean any original written, typewritten, handwritten, printed or
recordt:d inaterial as well as all tapes, non-duplicate copies and transcripts, and e-mails now or at
any time in your possession, custody or control. Without limitation of the term "control® as used
in the preceding sentence, a document is deemed to be in your control if you have the right to
secure the document or a copy thereof from another person, or public or private entity which has
actual possession thereof  1f a document was, but is no longer in your possession or subject to
your coutrol, state what disposition was made of it, by whom and the date or dates, or
approximate date or dates, on which such disposition was made, and why,

“ldentify” or "describe,” when referring to a document as defined above, shall mean that
the party shall set forth the author or otiginator, addfessee(s), or recipient(s), date, title or subject
matter, its present custodian and the last known addrcss and job description of each such
custodian. In identifying or déscribing a person or business entity, you are directed to provide
that person or business entity's full name, state of incorporation, principal place of business,
ﬁ.ixare‘hﬁldcrs, officers, limited partners, general partners, date of partnership agreement, last
known address and phone number,

“OCA" shall mean the Pennsylvania Otfice of Consumer Advocate.




“Person” or "persons” shall mean natural individual or any corporation, firm, partnership,
proprietorship, association, entity, joint venture, or other business or governmental organization.

“PCL&P” shall mean Pike County Light & Power Company.

“PUC” shall mean the Pennsylvania Public Utility Commission (‘fommission“).

“Sussex” shall mean Sussex Rural Electric Cooperative.

INSTRUCTIONS

In answering these Interrogatories and Document Requests, the OCA and/or Mr. Kouing
shall furnish all information available at the time of answeting. Unless otherwise specified, the
relevant ime period on all Interrogatories and Document Requests shall be five (5) years prior to
the date of the fcqnest.

If you do niot answer an Iriterrogatory or Document Request in whole or in part because
of a claim of privilege, set forth the privilege claimed, identify the facts upon which you rely to
support the claim of privilege, and identify all dacﬁmen’ts for which such privilege is claimed. |

When a natural person is required to be identified, state his name, business’ and/or
residence address.

“Or" shall be construed either conjunctively or disjunctively to bring within the scope of
these Interrogatories and Document Requests any information which might otherwise be
construed vutside their scope.

- The singular includes the plural, and vice versa, '1he~ma‘scuﬁﬁe includes the feminine and
neuter genders, The pzist tense includes tﬁe present tenise where the meaning is not distorted by a
éhange of time. | |

In answering these Interrogatories and Document Requests , the OCA and/or Mr. Kolling |

should furnish all information which is available to them, including that which has been obtained
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by and that which is now in the possession of their attorneys, agents, or other representatives,
and not merely the information he/she knows or is in his/her personal knowledge.

[f you are unable to answer any of the following Interrogatories or Document Requests

fully and completely after exercising due diligence to secure the information necessary to make

full and complete answers, so state, and, in addition, answer each such Interrogatory or

‘Document Request to the fullest extent possible, specifying your knowledge, and your inability

(o answer the remainder, and state whatever information or knowledge you may have concerning

the unanswered pottions thereof,

A



9.

10.

1t

INTERROGATORIES AND
REQUESTS FOR PROBUCTION OF DOCUMENTS,
SET 1

Please provide a detailed description of the Sussex Rural Electric Cooperative
(“Sussex”), including, number of customers served, the description of service territory,
numbers of commercial, residential, public and industrial customers.

Please provide the following with regard to Sussex for the Iast S5 years:

A Annual Reports
b. Bylaws
c. Membership Lists
d. Tariffs, Rules, Regulations and/or Rate Schedules
e. Balance Sheets
f. Income Statements
g. Lists of Directors and Officers

Please provide information describing Sussex's reIatxonshtp to the Pennsylvania Rural
Electric Association.

‘How many members does Sussex have?

Provide the growth in customers over the last five years and the estimated growth rates,
per year, for the next five years.

Provide the annual amounts that Sussex has spent on purchased power in the last five
years?

Does Sussex own, or have the right to the capacity from, any generating facilities? If S0,

provide a detailed description of the plant and the arrangements by which Sussex obtains

the power.

Where has Sussex purchased power in the last five years? Please provide a detailed
breakdown of any and alt sources of purchased power by year, volume of purchase and
amount of purchase for each of the last five years,

Provide a detailed description of the load forecasts and capacity (or power purchase)
additions for the next five years.

Please provide any and all heating and cooling degrec day data available for thc last five
years.

Provide copies of any and all contracts for power purchases.
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13.

14.

15,

16.

17.
18.
19.

20,

21,

22,

How many power outages has Sussex experienced in the last five years? Please provide a
detailed description of any and all power outages by year, date, duration, cause and
number of members affccted

Please provide rate schedules for electric service for the last five years. Provide a
detailed description of any and all rates and charges by service type, fixed charges, usage
charges and all fees.

Provide a detailed calculation of an average monthly bill for the following:
a typical residential heating customer;

a typical residential non-heating customer;

a typical commercial customer;

a typical industrial customer;

a typical public customer.

[T T T o -
S T S T

By whom is Sussex regulated? Please provide a list of any and all regulators who
oversee Sussex’s operations and what areas of the cooperative’s operanon each regulator

CV&I‘ Sees.

Does Sussex maintain its own in-house construction and/or maintenance personnel? If
yes, then please provide the number of employees and their job description.

Provide the number of qualified linemen cmployed by Sussex.

Provide the location of all work and maintenance facilities of Sussex.

Provide a detailed electrical map of Sussex, including locations of all substations, major
circuits, transmission and distribution lines, voltage of circuits, ete.

Provide all service standards for providing both electrical and customer service
applicable to Sussex. 1f Sussex is not subject to service standards, provide all

‘information about the service provided by Sussex including:

a Maximum telephone answering time
b.  Maximum allowable time on hold,
c. New service initiation time,

d. Numbers of estimated bills

¢ Allowable voltage fluctuation,

f Maximum f{ree service distance

Has Sussex studied or otherwise considered the possibility of acquiring PCL&P? If so,
what steps has Sussex taken in its study and/or considerations of such an acquisition?

-~ Please provide copies of any and all documents wn the possession of Sussex relating to the

possible acquisition of PCL&P,




23,

24.
25,

26.

28.

29.

30.

Has Sussex discussed the possibility of acquiring PCL&P with anyone? If so, please
provide a description of any and all discussions relating to the possible acquisition of
PCL&P detailing the name of the persons involved in the discussion, the date of such
discussions and the substance of any and all such discussions.

Has Sussex developed any cost estimates relating to a possible acquisition of PCL&P? 1f

50, please provide a copy of any and all such estimates or other cost calculations.

Has Sussex developed any plan relating to the financing of a possrble acquisition of

PCL&P? If s0, please provide a copy of any and all such financing plans.

Has Sussex studied or otherwise considered the possibility of interconnecting with
PCL&P? If 50, what steps has Sussex taken in its study and/m constderation of such an
interconnection?

Please provide copies of any and all documents in the possession of Sussex relating to the
possible interconnection to PCL&P.

Has Sussex discussed the possibility of interconnecting to PCL&P with anyone? If so,
please provide a description of any and all discussions relating to the possible
interconnection with PCL&P detailing the name of the persons involved in the
discussion, the date of such discussions and the substance of any and all such discussions.

- Has Sussex developed any cost estimates relating to a possible interconnection with

PCL&P? If so, please provide a copy of any and all such estimates or other cost
calculations.

Has Sussex developed any plan relating to the financing of a possible interconnection
with PCL&P? If so, please provide a copy of any and all such financing plans.




BEFORE THE PENNSYLVANIA
PUBLIC UTILITY COMMISSION
COUNTY OF PIKE, o al. |

Complainants ~ ;
| ; v. : Docket No. C— 20065942, et al.
PIKE COUNTY LIGHT & POWER COMPANY, (Consolidated)
, Respondent

CERTIFICATE OF SERVICE

I'hereby certify that I have this day served a true copy of the foregoing document upon
the participants, listed below, in accordance with the requirements of Section 1.54 of the PUC’s

~ Regulations, 52 Pa. Code § 1.54 (rélating to service by a participant).

Jarres P. Melia, Esquire Daniel Clearfield, Esquire
Kirkpatsick & Lockhart Nicholson Deanne O'Dell, Esquire
Graham LLP Wolf Block Schorr and Solis-Cohen LLP

17 North Second St 18% Floor 213 Market Street, 9 Floor
Harrisburg, PA 17101-1507 P.O. Box 865
717-231-5842 Harrisburg, PA 17108-0865

: T17-237-7173
Irwin A Popowsky, Esquire William R. Lloyd, Jr., Esquire
Tanya J. McCloskey, Esquire Daniel Asmus, Esquire
Office of Consumer Advocate Office of Small Business Advocate
555 Walnut Street, 5™ Floor Commerce Building, Suite 1102
Forum Place 300 North Second Street
Harrisburg, PA 17101-1923 Harrisburg, PA 1710}
717-783-5048 717-783-2525
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Joseph Fretta

223 Broad Street

Milford, PA 18337
570-296-3012

John W, Dalton, Jr.
207 Pond Drive
Matarnoras, PA 18336
§70-591-4445 ‘

Date: November 17, 2006

Peter P. Kenny

120 Elena Lane
Milford, PA 18337
570-409-8206

Robert M. Kolling

Sussex Rural Electric Cooperative
64 County Route 639

P.O. Box 346

Sussex, NJ 07461

Respectfully submitted,

TWING, L.L.P.
2 North 2" Sireet, 7% Floor
Harrisburg, PA 17101
(717) 257-7509

(717) 257-7591

Counsel for PCL&P

9.
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OCA STATEMENT NO. 4

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

| County of Pike
v. v : | bocketi No. . C20065942, et al.

- Pike County Light & Power Company

DIRECT TESTIMONY
OF

ROBERT KOLLING
ON BEHALF OF THE
OFFICE OF CONSUMER ADVOCATE

NOVEMBER 17, 2006
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Q. Please state your name, business address, and your job respousibilities at Sussex
Coop. '

Al Robert Kolling, 346 Route 64, Sussex, NJ, title: President/CEQ.

Q.  Please describe the Sussex Coop.

A.  Sussex Rural Electric Cooperative is a locally owned and managed, tax exempt electric

utility which was'.’incorparated' in the State of New Jersey in 1937, Under those Articles of
Incorporation, Suéscx Rural Electric is owned by the members it serves, Each member is
granted a membership certificate for a fee of $5.00. It is the only member-owned electric
cooperative in the State of New Jersey.

The primary objective of the Cooperative is to provide reliable electrical service to our
members al the lowest possible cost. Our service territory represents the northwestern portion of
Sussex County w'xth}ll,806 consum(:rs,f and a small portion of Orange County in New York
State, serving 158 consumers. |

[n accordance with the Cooperative’s bylaws, an Annual meeting is held cach year,
where the merbers elect three of the nine members of its Board of Directors for a three-year
term.

Sussex Rural Electric’s tax exempt status was granted by the IRS and requires that 85
percent of our revenue must come from the sale of 'clc{:tticity and that any margin generated from
this activity be refunded to the members in the form of Capital _Credizs, the retirement of which is
determined by the Board of Directors. |
Q. Is Sussex interested in acquiring Pike County Light & Service Com pany?

A, Yes.

~ Page fot4
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Q. Please describe the location of Sussex in relation to Pike County Light & Power
Company’s service territory. ~

A.  The Sussex office is 15 miles from downtown Milford which is equal to the same
distance we travel to provide service to our Black Creek Area in Vernon, NJ.

Q. Please describe the physical interconnections and other additions that would be
necessary for Sussex to take over the PCL&P service territory.

A. We would tie into an existing 34.5 KV line in New Jersey 1.1 miles from the Milford
Bridge on State Route 206. This interconnection would tie Pike County to the PIM Grid.

Q. Do you believe that the interconnection of Sussex with PCL&P is technically fcmble
and economically viable?

A. Yes, this tie is needed to give the consumers of Pike County a main feed that would help
reliability and tie them to the PIM grid.

Q. Please describe the relationship of Sussex to the PREA and io Allegheny Electric
Cooperative, Inc.

A.  PREA is our statewide association that provides its members with a number of services;
from a safety department, legislative and public affairs, education for our members and stalf, to a

monthly newsletter Allegheny is our G&T (Generation & Transmission) provider. They waork

- with Sussex to provide cost based power to its members and secure the wheeling of that power to

all its members. Sussex is a member of both cooperatives and has a seat on each board. We are
the owners of PREA and Allegheny Electric,

Q. Is Aliegheny Electric Cooperative, Inc; 4 member of PIM?

A Yes.

Q. Does Sussex r;zceive generation through the PIM Interconnection?

A

Yes.

Page 2 of 4
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Q. Please describe how Sussex acquires generation for ifs members and identify the
current components of the Sussex generation portfolio.

A. Sussex acquires our generation from Allegheny Electric, Alleghcny"‘s current portfolio is
70% ownership in a nuclear power plant and a hydro-electric generation plant (Susquehanna &
Raystown Lake) and 30% market price.

Q. Please set forth the current wholesale cost that Sussex pays for generation.

A. Average Price for Sussex in 2006 has been $0.5759 per KWH from Allegheny Electric.

Q. Please set forth the current dlstnbunon, transmission, generatwn and total retail
price that Sussex charges to its members

A. Our current cost to our residential mcmbcrs,‘which is 92% of our total connected meters,
is a monthly facility charge of $8.96 and a cost of $0.1046 per KWH to our members. In New

Jersey these rates are subject to sales tax and brings the total cost to $9.59 for the facility charge

and $0.1117 per KWH.

Q.  What benefits do you believe Sussex’s acquisition of Pike brings to Pike’s
ratepayers?

A.  Rate swbility, Reliable service, involvement in the éommuﬁity, and the flexibility to
provide choices to the different revenue and rate ct.as_écs.

Q. Please desnfibe Sussex’s advanced metering and “l,Oad' management programs.

A. - Sussex is I.OO% AMR (automatic meter reading) to its members and will integrate the

same system in Pike County over the first three years, AMR gives our members a way to track

their daily usage and helps us locate and determine outages. We also have a load management

system tn which we can send a signal to a device that turns the member’s electric hot water tank

-off. This helps us control our peak electric demand. We also have an ETS (Electric Thermal

Storage) rate 10 our members that choose to install this type of equipment for heating their

homes. We have the member install a second meter on the house and all KWH usage for this

Page 3 of 4
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service is sold to our members at a cost of $0.58757 per KWH. This is off peak and our cost per

KWH reflects thera not contributing to our system peak.

Q. Assuming that Sussex can commence service in PCL&P on January 1, 2008, can you
estimate what rates you would charge to PCL&P customers for the year 2008 and
what rates you would charge after 2008?

A. Many factors will decide what rates the consumers of Pike County may have to pay, but [

do see a 20% reduction in their current rates with rate parity to the Sussex membership in five

years.

Q. [s Pike’s owpership of 4 small gas distribution operation in Matamoras,
Pennsylvania an impediment to Sussex’s acquisition of the Company?

A, No.

Page 4 of 4



COMMONWEALTH OF PENNSYLVANIA

555 Watnut Street, 5th Floor, Forum Place
. ; Hamisburg, Pennsytvania 17101-1923
RWINA POPOWSKY {717) 783-5048 FAX (717) 283-7152
Consumer Advocats 800-684-5560 (Ih PA only) consumer@paoca.org

December 21, 2006

VIA HAND DELIVERY

John J. Gallagher, Esquire
Ed Lanza, Esquire
Saul Ewing LLP
Penn National Insurance Tower
2 North Second Street, 7th Floor
Harrisburg, PA 17101
RE: County of Pike
V.
Pike County Light & Power Company
Docket No.  C-2000065942, et al.

Dear Mr. Lanza:
Enclosed please find the Office of Consumer Advocate's responses to Pike County
Light and Power Company Interrogatories Sets 1 and 111, with accompanying wilness verification, in

the above-referenced proceeding,

Also enclosed is a copy of the Certificate of Scrvice for these respounsces, which has
been filed with Secretary MceNulty of the Pennsylvania Public Utility Commission.

Sincerely,

27
Aron 7 Beatty — ,
Assistant Consumer Advocate
PA Attorney LD # 86625
Enclosures
ce: o All parties of record

92004 DOC




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

County of Pike
v. | o Dacket No.  C-20065942, et al

Pike County Light & Power Corapany

VERIFICATION

1 Robert Kollmg, hereby state that | am the witness responsible for responding to the Pike

County Light & Power Company Interrogatories Set 1, and that the facts above set forth are true and
correct to the best of my knowledge, information and belief in the listed interrogatory responses. |
understand that the statements herein are made subject to the penalties of 18 Pa. C.S. § 4904 (relating

to unsworn falsification to authorities).

Signature: /Y;/A'%/ ?//&6]

Robert Kolling

Consultant Address; 346 Route 64
Sussex, NJ, 07461

DATED: December 20, 2006

Email: rkolling@sussexrec.com
Phone: 614-397-4526
Fax:

G009E831.00¢



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
County of Pike

v. : Docket No.  C-20065942, e al.
Pike County Light & Power Company

VERIFICATION

B Robert Ka'lling, hereby state that [ am the witness rcsponéib{e for responding 1o the Pike
County Light & Power Company Interrogatories Set I, and that the facts above set forth are true and

| correct to the best of my knowledge, information and belief in the listed interrogatory responses. |
atmdérstand that the statements herein are made subject to the penalties of 18 Pa. C.S. § 4904 (relating

to unsworn falsification to authorities).

Signature: m /)/ /f;/d7

Robert Kolling

Consultant Address: 346 Route 64
: Sussex, NJ, 07461

 DATED:  December 20, 2006
Email: rkolling@sussexrec.com

Phone: 61 4-3974526
F'lx

00091841 DOC



CERTIFICATE OF SERVICE

County of Pike s
v, ; : Docket No.  C-20065942, et al.
~ Pike County Light & Power Company : '

Lhereby certify that | have this day served a true copy of the foregoing, docum,ent, the
Office of Consumer Advocate’s Interrogatories Set [and [, upon partics of record in this proceeding
in accordance with the requiréments of 52 Pa. Code § 1.54 (rclatiﬁg to service by a participant), in
the manner and upon the persons listed below:

Dated this 21* day of December 2006.

SERVICE BY E-MAIL and FIRST CLASS MAIL

John J. Gallagher, Esquire John L. Carley
Edward J. Lanza, Esquire Assistant General Counsel
Saul Ewing LLP ; 4 Irving Place
Pean National Insurance Tower - New York, NY 10003- 098? o
2 North Second Street, 7th Floor Counsel For: Pike County Light & Power
Hatrisburg, PA 17101 Company ' ‘
Counsel For. Pike County Light & Power
Company James P. Melia, Esquire
(VIA HAND DELIVERY) Kirkpatrick & Lockhart
18th Floor
Daniel G. Asmus 17 North Second Street
Assistant Small Business Advocate Harrisburg, PA 17101-1507 :
QOffice of Small Business Advocate Counsel For: Samall Properties, Inc., Three Lane
Commerce Building, Suitel 102 Utility Corporation, County of Pike, and Richard
300 North Second Street ~ Snyder

Harrisburg, PA 17101
~ Counsel For: Office of Small Business Advocate Daniel Clearfield, Esquire
, Deanne M. O’Dell, Esquire
Wolf, Block, Schorr and Solis-Cohicn, LLP
213 Market Street
9™ Floor, P. O Box 865
Harrisburg, PA 17108-0865
~ Counsel for: Direct Energy



SERVICE BY FIRST CLASS MAIL

Ioséph Fretta | John W, Dalton

223 Broad Street , 207 Pond Drive
Milford, PA 18337 Matamoras, PA 18336
Dana Gobin ~ Peter P. Kenny

114 Pine Terrace Road 120 Elena Lane
Matamoras, PA 18336 Milford, PA 18337

Community Building Pro;ects
Sean O. Strub

P.O. Box Drawer X

Milford, PA 18337

(2

’Ianya/f McCloskey —

Senior Assistant Consumer Advocate
PA Attorney L.D. # 50044
E-Mail: TMcCloskey@paoca. org
Aron J, Beatty

PA Attomey LD. # 86625
E-Mail: ABeatty@paoca.org
James A. Mullins

PA Attomey LD. # 77066
E-Mail: IMullins@paoca.org
Assistant Consumer Advocales

Counsel for

Office of Consumer Advocate:
555 Walnut Street

5th Floor, Forum Place
Harmisburg, PA 17101-1923
Phone: (717) 783-5048

Fax: (717) 783-7152
0ea90030 LOC



’ ~ - Responsi™€ Witness® Robert Kolling

County of Pike
v. ‘
Pike County Light & Power Company
Docket No, C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set I

. Please provide a detailed description of the Sussex Rural Electric Cooperative
(“Sussex™), including, number of customers served, the description of service territory,
numbers of commercial, residential, public and industrial customers.

RESPONSE:
Sussex is a locally owned and managed, tax exempt electric utility incorporated in the State of
iew Jersey in 1937,  Sussex is a member-owned electric cooperative.  Sussex serves

approxi mately 11,790 consumers.

Sussex serves approximately 10846 residential, 876 general service, and 68 large power
customers (over 1000kVa). ‘ ‘

Sussex’s service territory is a primarily rural, residential service territory averaging 17 customers
per mile of service, '




‘ ' . ‘ Respons®® Witness: Robert Kolling

County of Pike
V.
Pike County Light & Power Company
- Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company

Interrogatories Set 1
2. Please provide the following with regard to Sussex for the last 5 years:
oA Annual Reports , '
b. Bylaws ,
c. Membership Lists
d. Tariffs, Rules, Regulations and/or Rate Schedule
¢, Balance Sheets :
f. Income Statements :
g Lists of Directors and Officers
RESPONSE:

Enclosed are the Annual Reports for 2001 through 2005. Also enclosed are the cwrrent bylaws,
with amendments through June 13, 2003, as well as prior bylaws with amendments through June
2002, Also attached are the current rate schedules and a summary sheet of rates from 2000
through 2006. Balance sheets, income statements, and lists of directors and officers are each
contained in the Annual Reports. The total number of members is 10,790, broken down into
three districts. A list of our individual members will not be provided without their permission.



.' . ResponsibI® Witness: Robert Kolling

County of Pike
v.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogatories Set !

3 Please provide information describing Sussex's relationship to the Pennsylvania Rural
Electric Association.

RESPONSE:

Sussex is a full member of the PREA. One of Sussex’s directors is a member of the PREA
Board of Directors. '




. , | Responsi’\«\'imesszy Robert Kolling

County of Pike
y.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advoeate Responses

to Pike County Light & Power Company
Interrogatories Set |

4, How many members does Sussex have?
RESPONSE:

Sussex has 10,790 members.




L

. Responsi® Witness: Robert Kolling

County of Pike
v.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogatories Set [

5. Provide the growth in customcrs over the last five years and the esnmated growth mtes,
per year, for the next five years,

RESPONSE:

Historical data is listed on the attached document. Growth rates are projected in the attached
study labeled “Power Rt:qmrements Study, 2005-2014”



. Responsim itness: Robert Kolfling

County of Pike
v.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set |

6 Provide the annual amounts that Sussex has spent on purchased power in the last five
years?
RESPONSE:

See Attachment 1 to OCA set I, No. 5.




' | Responsigwtncss: Robert Kolling

County of Pike
V.
Pike County Light & Power Company
Docket No. C-20065942, et al
Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogatories Set |

1. Does Sussex own, or have the right to the capacity from, any generating {acilities? Ifso,
provide a detailed description of the plant and the arrangements by which Sussex obtains
the power,

RESPONSE:

 No Sussex receives its power through the Allegheny Energy Cooperative. A copy of the
Allegheny Annual Report identifying their power purchases is attached to OCA Set IV, no. 5.



. : Responsife Witness: Robert Kolling

County of Pike
v,
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogatories Set }

8 Where has Sussex purchased power in the last five years? Please provide a detailed
breakdown of any and all sources of purchased power by vear, volume of purchase and
amount of purchase for each of the last five years. '

RESPONSE:

All power is purchased through Allegheny Energy. See response lo OCA set I, No. 7, ahove.



" Responsi®® Witness: Robert Kolling

County of Pike
‘ , v.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogatories Set |

9. Provide a detailed description of the load forecasts and capacity {or power purchase)
~ additions for the next five years, ‘

RESPONSE:

See Attachment 2 to OCA Set I, No. 5.



. Responsitg/vimess: Robert Kolling

County of Pike
v.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set 1

10.  Please provide any and all heating and cooling degree day data available for the last five
years. ,

RESPONSE:

See attached charts which show hlstoncal heating degree days. There is no historical record of
cooling degree days.




“ : Respons@ Witness: Robert Kolling

County of Pike
'
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogatories Set 1

[1.  Provide copies of any and all contracts for power purchases.

- RESPONSE:

A copy of the Member Agreement between Allegheny Electric Cooperative, Inc., and Sussex, is
attached.




' ‘ | Respons™® Witness: Robert Kolling

Cmmty of Pike
, v.
Pike County Light & Power Company
Docket No. C-20065942, et at

Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogatories Set |

2. How many power outages has Sussex experienced in the last five years? Please provide a
detailed description of any and all pawer outages by year, date, duration, cause and
number of members affected.
RESPONSE:

A complete set of outage data for the years 2001 through 2006 is attached.



‘ ResponsiD® Witness: Robert Kolling

County of Pike
V.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogatories Set [

13, Please provide rate schedules for electric service for the last five years. Provide a
detailed description of any and all rates and charges by service type, ﬁxed charges, usage

charges and all fees.
RESPONSE:

A list of rate schedules is attached to Set I, No. 2.




4

14.  Provide a detailed calculation of an average monthly bill for the following:
a. a typical residential heating customer; ~
b. a typical residential non-heating customer:
. a typical commercial customer;
d. a typical industrial customer;
e a typical public customer.
RESPONSE:

C : Responsi®€ Witness: Robert Kolling

County of Pike
v,
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set 1

Sussex does not maintain calculations for “typical” customers. The attached chart shows average

rates based on the total kwh sold divided by the total number of customers in vario

classes.

us customer



‘ Responsili® Witness. Robert Kolling

County of Pike
v,
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set 1

15. By whom is Sussex regulated? Please provide a list of any and all regulators who
oversee Sussex’s operations and what areas of the cooperative’s operation each regulator
oversees.

RESPONSE:
- As a member owned coop, Sussex’s rates and services are not regulated 'by a state regulatory

agency  Sussex’s tetritorial boundaries are established by the New Jersey Board of Public
Utilities. Sussex is also regulated by state and federat environmental agencies.



‘ Responsipwitncss: Robert Kolling

County of Pike
V. 5
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogataries Set 1

16.  Does Sussex maintain its own in-house construction and/or maintenance personnel? If
yes, then please provide the number of employees and their job description.

RESPONSE:

- Yes. A listof employees and job titles is included in the annual repons attached to OCA Set |,
No.2.



4 : . | Responsi!Wimess: Robert Kolling

County of Pike
. . V.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set |

17.  Provide the nuraber of qualified linemen employed by Sussex.

RESPONSE:

A list of qualified linemen is included in the annual reports attached to OCA Set 1, No. 2. There
are 13 qualified linemen employed by Sussex. [n addition to the linemen identified in the
Annual Report, the Supervisor of Operations and the Supervisor, Purchasing & Contractors are
both qualified hineman who provide f{ield assistance when needed.

Also, a cooperative agreement among the PREA coop’s provides for additional emergency
assistance when needed.




o ReSponsigVimess: Robert Kolling

County of Pike
V.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Reéponses

to Pike County Light & Power Company
Interrogatories Set |

18. Provide the location of all work and maintenance facilities of Sussex.

RESPONSE:
Sussex operates work and maintenance facilities at its headquarters at 64 Route 639, Sussex, NJ,
and at the Picatinny Army base in Rockaway, NJ.



[

. Responsi®® Witness: Robert Kolling

Couuty of Pike
V.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
' Interrogatories Set |

19, Provide a detailed electrical map of Sussex, including locations of all substations, major

cireuits, transmission and distribution lines, voltage of circuits, ete,

RESPONSE:

A large, detailed map is bein‘g provided to PCL&P. A second copy of the map is available for
inspection at the OCA’s office. A less detailed map of Sussex is attached to this response. :




. . Responsi”\%fitniessz Robert Kolling

County of Pike
v.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatonies Set 1

20.  Provide all service standards for providing both electrical and customer service
applicable to Sussex.  If Sussex is not subject to service standards, provide all
information about the service provided by Sussex including:

a. Maximum telephone answering time
b Maximum allowable time on hold,
-c. New service initiation time,
d. Numbers of estimated bills
e Allowable voltage fluctuation,
{ Maximum free service distance
RESPONSE:-

As a customer owned company Sussex is not governed by any external standards. A list of
customer complaints is set forth in attachment to Set 1II, No. 5 A summary of 2005 and 2006
call metrics from Cooperative Response Center, Inc., is attached to this response.



. B Rewon‘siﬁwtness: Robert Kolling

County of Pike
V.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set [

21. Has Sussex studied or otherwise considered the possibility of acquiring PCL&P? 1If so,
what steps has Sussex taken in its study and/or considerations of such an acquisition?

RESPONSE:

Yes, Sussex has begun an evaluation of the acquisition of PCL&P’s service territory. Sussex has
written two letters requesting information and met with representatives of ConEd and O&R in
New York. Sussex made a series of data requests to ConEd and also requested ConEd to enter
into a confidentiality agreement. ConEd did not respond to the data requests and did not enter
nto a confidentiality agreement. Copies of the Sussex letters, and ConEd’s response, are
attached , ~




0 Res‘ponsiig'\/imess; Robert Kolling

- County of Pike
' i V.
Pike County Light & Power Company
Docket No. C-20065942, et al

- Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set 1

22, Please provide copies of any and all documents in the possession of Sussex relating to the
possible acquisition of PCL&P.

RESPONSE:
See response to OCA Set 1, No. 21. To the extent that Sussex has amlyzed the poss:blhty of

acquiring PCL&P, those analyses are confidential and would be utilized for good faith
neg,ottattons with ConEd.




Responsible Witness: Robert Kolling

County of Pike
v,
Pike County Light & Power Company
Docket No. C-20065942, ct al

Office of Consumer Advocate Responses
- to Pike County Light & Power Company
Inferrogatories Set I

23.  Has Sussex discussed the possibility of acquiring PCL&P with anyone? If so, please
provide a description of any and all discussions relating to the possible acquisition of
PCL&P detailing the name of the persons involved in the discussion, the date of such
discussions and the substance of any and all such discussions. o

RESPONSE:

Yes. Sussex has discussed the possibility of acquiring PCL&P briefly with Robert Hoglund of
ConEd and Jim Tarpey of O&R on August 24, 2006 at the O&R Spring Valley operating center.

Sussex hay also met with PaPUC Commissioner Bill Shane and his staff in early 2006. Sussex

has also discussed acquisition of PCL&P generally with representatives of Allegheny Electric

Cooperative, Pike County officials and the Office of Consumer Advocate at various meetings

and public hearings. These discussions all involved the potential general benefits to Pike
customers of Sussex acquiring PCL&P.



‘ Respons’Wimess: ‘Robert Kolling

County of Pike
v. ,
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogatories Set |

24.  Has Sussex develobcd any cost estimates relating to a possible acquisition of PCL&P? If
50, please provide a copy of any and all such estimates or other cost calculations.

RESPONSE:

See response to OCA Set |, No, 22.




' ‘ Responsi®® Witness: Robert Kolling

County of Pike
V.
Pike County Light & Power Company
Docket No. C-20065942, et al

- Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatones Set |

25 Has Sussex developed any plan relating to the financing of a possible acquisition of
PCL&P? If so, please pmwde a copy of any and all such financing plans.

RESPONSE:

Sussex has not developed a specific plan for financing acquisition of PCL&P. However we have
discussed this issue with our banker, the Rural Utility Services Cosperative Finance Corporation.
Attached is a summary of the due diligence required for acquisition, which we would undertake
if ConEd enters good faith negotiations.




.' ResponstDf Witness: Robert Kolling

County of Pike
v.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set 1

26, Has Sussex studied or otherwise considered the possibility of interconnecting with
PCL&P? If so, what steps has Sussex taken in its study and/or consideration of such an
interconnection?

RESPONSE:

Yes. As part of the acquisition, Sussex has consxdered connecting the PCL&P service territory

to PJM via a 34.5 kv line owned by Jersey Central Power & Light, located near the Holiday Lake
substation. That line is a radial line off of the JCP&L Newton to Vemon main line to which
Sussex currently has two inter-connections. Sussex would connect a 34.5 kv line across the
Delaware river to Milford facilities, approximately 2.4 total miles.

Sussex has not done a comprehensive study of this interconnection because ConEd has thus far
declined to enter into good faith negotiations to sell PCL&P.




x

‘ Responsi@Witness: Robert Kdi’iing

County of Pike
V.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set [

27.  Please provide copies of any and all documents in the possession of Sussex relating to the
possible interconnection to PCL&P,

'RESPONSE:

See response to QCA Set [, No, 26.




.

.‘ 'Responsi@Wimess: Robeit Kolling

County of Pike
v ,
Pike County Light & Power Comipany
Docket No. C-20065942, et al
Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set |
28 Has Sussex discussed the possibility of interconnecting to PCL&P with anybnc‘? 1f so,
please provide a description of any and all discussions relating to the possxble
interconnection with PCL&P detailing the name of the persons involved in the
discussion, the date of such discussions and the substance of any and all such discussions.
RESPONSE:

See response to OCA Set I, No. 23.



" , Respon& Witness: Robert Kolling

County of Pike
V.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses
to Pike County Light & Power Company
Interrogatories Set |

29.  Has Sussex developed any cost estimates relating to a possible interconnection with
PCL&P? If so, please provxde a copy of any and all such estimates or other cost
calculations. 3

RESPONSE:
Sussex developed a rough estimate based on historic costs per mile of adding 34.5 kv line of

- slightly more than $100,000 per mile. In the absence of good faith negouatmns with ConEd,
Sussex has not developed a more detailed estimate.




. Responsitie Witness: Robert Kolling

County of Pike
V.
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate Responses

to Pike County Light & Power Company
Interrogatories Set 1 :

30.  Has Sussex developed any plan relating to the financing of a possible interconnection
with PCL&P? If s, please provide a copy of any and all such financing plans.

RESPONSE:

[n the absence of good faith negotiations with ConEd, Sussex has not developed a detailed
financial plan. But see the response and attachment to OCA Set [, No 25 regarding due

diligence. ‘ R [ :

00091678 DOC




| CUMMONWEALIH OF PENNSYLVANIA
~~ ® sis ®©
. ' w’«_'tg\! C -‘ “'fi.

OFFICE OF CONSUMER ADVOCATE
555 Walnu! Street, 5th Floor, Forum Place
Hamsburg, Pennsylvania 171011923

IRWINA POPOWSKY (117) 783.5048 FAX (717) 783-7152
Coasumer Advocate B00-684-6560 (i PA only) consumer@paoca.org
December 22, 2006

John J. Gallagher, Esquire
Ed Lanza, Esquire
Saul Ewing LLP
Penn National Insurance Tower
2 North Second Street, 7th Floor
Harrisburg, PA 17101
RE:  County of Pike
v ,
- Pike County Light & Power Company
Docket No.  C-200065942, et al.

Dear Mr. Lanza:

Enclosed please find the Office of Consumer Advocate's Supplemental Response
to Pike County Light and Power Company Interrogatory Set I, No. 22, in the above-referenced
procceding. ; ‘

Also enclosed is a copy of the Certificate of Service for this response, which hasbeen
filed with Secretary McNulty of the Pennsylvania Public Utility Commission.

James A. Muliins /I/O/

Assistant Consumer Advocate
PA Altomey LD. # 77066

Sincerely,

Enclosures
ce: . All parties of record

SOUN92004 DOC

AN -2 2007




Q | ’ Res;;onsi%itnessr Robert Kolling

County of Pike
V. .
Pike County Light & Power Company
Docket No. C-20065942, et al

Office of Consumer Advocate REVISED Responses
to Pike County Light & Power Company
Interrogatories Set

22, Please provide copies of any and all documents in the possesszon of Sussex relating to the
possible acquisition of PCL&P. :

RESPONSE:

See res me 1o OCA Set 1, No. 21. To the extent that Sussex has analyzed the possibility of
acquinng PCL&P, those analyses are confidential and would be utilized for good faith
negatratwns with ConEd.

SUPPLEMENTAL RESP’ONS E (December 29, 2006)

Attached is a confidential document captioned “Analysis of Project Northeastern Comer”, which
was prepared by Cimstenberry Collett Investment Bankers for Sussex. This document addresses
a possible acquisition of PCL&P by Sussex. However, those portions of the document which, if
disclosed, would impair Sussex’s ability to effectively negotiate a purchase of PCL&P have been
redacted.

Sponsoring Witness: Robert Kolling
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| Analysis of Project Northeastern Corner
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Board of Directors Meeting
January 31, 2006
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O Project Northeastern Corner (“NEC") distributes electricity to approximately 4,477
customers and natural gas to approximately 1,148 customers in northeastern
Pennsylvania., |

Rockland Electric Company

Sussex Rural Electric Co-op
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| Transaction Overview

. L . [ . - L L

Elactric ,,xm<o:cm of $6.7TM
FY 2004
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MWh Sales of 67,096
FY 2004
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O Project NEC has estimated net E:.E plant of $9. o 3;_5: oonm_m”_sm ﬁzsmze of
electric distribution assets.

- -Pro Forma Net Book Value of Utility Assets at 31-Dec-05-

Eloetric - - ;¢

¢

Gtion _.D.m::u.,:__o:_ . Other ~ - . Total

[ Gross utllity plant in service  $ 10,386,239 § 1,221,732 8§ 2,675 8 8@..8@_ $ 12,249,412

| Accumulated depreciation (2,842,386) __ (375,799) - - __(3,218,185)
{ Net utility plant $ 7,543,853 §% m&m.mww, @‘ 2,675 § mwm 766 $ 9,031,227 |
[CIC] Christenberry Collet |
WG v vivr wiw T SANYTTS ; v
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U CCGCO reviewed a limited amount of information to nm<&ov preliminary financial %oqmnmmﬁ
for Project NEC including:

»  Annual PUC filings
+ FERC filings
‘ * PUC rate filings

0 CCCo, with input from Sussex management, made specific assumptions in am<‘m_on§m
the financial forecast for Project NEC including:

» Average electric and gas load growth of 1,7% and 0.9%, vamﬁzma\
+  Target ROE Om’w\o
- No base rate increase required for projection term
* Gas adjustment clause to flow commodity cost through to customers
+ Potential O&M synergles
— Cut customer accounts and A&G dlrect salary expense 20% in year 1 and 35% in year m
. « Upiront capital expenditures of $125,000
| > Subject to further due diligence

. it e
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ro Forma Project NEC Financial Results

O On a stand-alone basis, Project NEC would generate $10.1 million of revenue and i} million of
sarnings before interest taxes and depreciation (“EBITDA") in 2006, the first full year of operations,
assuming a ;53::3 purchase price. EBITDA is calculated by subtracting operating expenses,
taxes other than income and other operating expenses from revenue. ,

“Pro.Forma.Projoct NEC Financial Resultg . ©  ©

R - 2006 - E 2007-E°2006-E°  2009-E - 2010-E,  2011-E Le032-E . 2013-E . .- 2004-E . . 2015-E
Eloctric ravenue 7,067,240 $ 8,118,877 S 8,064,828 $ 7,833,984 $ 7,879,377 § 7,887.014 $ 8,282,147 & B,525168 § 8,800,228 % 9,088,689

Gas rovenue § 2,184,223 § 1,844,778 § 1,709,042 $§ 1,887,420 § 1,602,040 § 1,554,881 § 1,566,120 § 1,616,005 § 1,850,804 § 1,884,264
| Gross matgin , : 5 . . , \ B &
Gross margh % « , SRR , TR SR

EBITDA oy Ny o

CICI Christenberry Collet
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orma Project NEC Financial Results

[

Q The stand-alone Project NEC balance sheet at a m' million purchase price
generates mccné.: of 5@ million.

“Pro Formi Rrojoct NEC Balante Sheot

2007-€.  2000-E€ . 2009-E . 2010-E  2011-E . 2012-E . 2013-E L 2014.F . 2015-E€

‘ ~ {Piantin Borvice

$12,099.048 § 12,308.008 § 12,702,082 § 13,017,204 § 13,341,801 § 13,878,135 § 14,020,500 § 14,375,198 § 14,740,532 § 15,116,829 |

cwip 838,768 §38,766 638,786 838,765 638,786 838,785 838,766 838,786 $38,768 638,765 |
Accumulatad daproclation {3428.453) _ (3BB7,865) _ (3,948,513) _ {4211,842) {4474 8955 (4739817 _ {5008,952) (82768475 _ {5850,051) _ {5827.118)

Nol BlstinG plant in service 8,311,350 9,246,899  BA9IINS 9444328  0,505872 9575085 9,652,314  B,737,415 9828247  9,928479

{vestment assos orgs « ofher
Planl acquisition adjustment
- Tolal LT Invesiments

Cash & spacial daposits
JALcounls racaivable < nai
{invantorles
10ther current and sccrund asse

| Yolalcurrant asssls
{Datarred doblis

{ Total aseots
QT

, {Tolal slockhoidams equily
{Total LT dabt

g?.‘gcau payable

{Ling of crogll  nolea payabls
Curtont portion - LY dabt

Othar currant figblfittas
} Tolalcurtentitablittes

{Total non-curras: ablitles

Tofalliablililes 3 aquity

w‘mn.,.,q 10 238563 %
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0 The following mnm:osm assumptions have cmmz made relative to Project NEC's

capital structure: | ‘
+ Borrow a totai of $@#million

lion to finance the transaction

fliion to uc«nrnmm Loan Caplital Term Certificates (LCTCs)

miilion to finance estimated transition & :.m:mmo:on noﬂ

. mc year term

+ Level debt service payments

»  Traunche over CFC yleld curve

ICIC Qﬁmﬁmmwmﬁ“ Collet
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Valuation Analysis

ad QOOO mmn_Bm"mm the Enterprise Valuation range for vqo_mn”,zmo to be $@mitlion to
$@& million. The public peer group comparable values have been discounted 15%
for size reiative to the public peer group nm<m_omma

Valuation

Range_

$Millions
e @

®
&

i

@

Public Peer EBITDA PublicPeer EBITDA  DCF Book Value 30%

Discounted Equity

[CIC] Chri stenberry Collet
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0 The Enterprise Values vmﬁ customer based on an m<2mmm
2004 are depicted below.

of 5,608 customers

$ Per Customer

" Public Peer EBITDA  Public Peer EBITDA DCF
Discounted |

.@@. Christenberry Collet
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. Pro Forma Consolidated Sussex & Project NEC
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 Pro Forma Consolidated Sussex & NEC Financial Results

OOna consolidated basis, Sussex and Project NEC would generate $27.7 million of
revenue and §million of EBITDA in 20086, the first full year of operations.

. . Pro Fanmua Combined Sussex and Projeet NEC Fil

L 2006-C. o D 2007-E 7 R00R:E - 209-C 0 2000-E - 3011-E- CUU2013-E . 20014-B° 4015

{ Revenua ‘ "¢ 27,677,478 « 57,902,088 $ 28,482 302 u 3. wnu uﬁ $ 27,900,092 § nqwd m « nw mm i a 29,741,012 § ue 244,598 u a._ dmm BN

| Gross mangln . ] \
Gross margin % L

{ EBITDA , . - :

ICIC) Christenberry n%ﬁ
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 Pro Forma Consolidated Sussex & NEC Financial Results

O On a consolidated basis, Sussex’s assets grow from ${ll million to g million
and the ratio of equity to assets m_.oém ?oa.o\o 3'$ in 2015.

" Pio mo.‘:_...wnqiﬁ__& Sussex and Project NEC m.....a_.aa Sheet

2005-E - 2007-E. . 200B-E - 2009<E . 2010-E 20t ,.‘ -~ 2012-E C2013-E . 2014-E - 2015-E

. ; Plant In sorvice $ 52703708 § 53815853 54,856,882 § 56,128,171 § 57,330,310 § 58,584,143 § 59,830,484 $ 81,130.205 $ 52,464,193 § 63,833,358 |
CWIP ; 2038,080 2038080 2035080 2,038,080 2035080 2038080 ~ 2,038,080 2038080 2,038,080 2,038,080
Accumulated depreciation 120,078,870) {21.334.558) (22578838} {23,866.911) _(25186007) _{26,535360) _(27.818,248) _{20,328937) _(30.777.718) _{32278,917)
Naef slsctic plantin garvice 34.662,018 34,630,175 34,418,126 34,288,340 34,182,391 34,088,856 33,952,316 33,836,353 - 33,724,555 33,581,521

Invesiment 88s0C orga « OINsr |
{Plant acquisition adfustment
Tolal LT invesimanis

Cash & speclal deposita
Accounts recelvablo~nal
{nvenlorios
Othor cument snd aceruad assell

Totsl currant asssls

Detarrad debils
Tolal pssels

‘ Liablliitles & aquity
, Total slockholders aguily
Toll LT dabl

_|Atsounts paysbla

{Ling of credil  notes payabla
iCurrent porton ~ 1Y debl
Other current lisblities

To'gl surrant Latlitiles

Tolsl non-curant abiiles
| Yotal liabliitlas & oqulty

, mnc% o assels %
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O The return on assets (“ROA”) on an unleveraged basis for a diverse range of
investment opportunities indicates the consolidated Sussex median ROA post-
acquisition at a w. million purchase price is not as attractive as other investment
opportunities from a capital markets perspective, but Sussex’s ROA improves with
Project NEC.
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2.00% 1]
0.00% &

030 Yr. Treas. Bond

3 Sussex & Project NEC
® High Yield Bond Fund
® 500 Index Fund
# Venture Capltal

® Sussex "

® 5 Yr. Bond Fund

& Growth & Income Fund
& Balanced Allocation Fund
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- 0 Business Risk
+ Condition of systems o
« Abllity to generate cash flow within
g  existing rate structure
-+ Integration of operations & back office
support |
+ Hiring key empioyees

O Transaction Risk
+ Seller deslre to sell
* Regulatory approvals
+ Financing capability

g .1 = 0, 1B e S A W o i it

INYISIMINY AANXERS

[ *1C) Ormﬂm:vmm& Collet

(3 Benefits

+  Benefit existing Sussex members
+ Leverage Sussex's existing support services

2%

~  Key Accounts
-~ Safely Coordinator
- Marketing & Communications
- Finance & Accounting
~ Human Resources
- Information Technology
~ SREC Rssources
~ Other Services
» Expand geographic footprint

Confidenti.



| Conclusion & Action Plan

O Sussex Board zmmm:m January 314
| Q mmﬁma_mm.m %m“omcm with NEC parent n.o,Bum@ to outline m potential :m:mmnzo:
' a ‘mmgm.. additional and more complete information to refine m:,m?mmm
a gm,_mﬁ with CFC ﬁo;‘_.ms;ms. :.m:mmnmo:
O Identify ovaam_ corporate and ﬁ;«mzmmomo: structure and negotiate noz:mnimqam

O Regulatory review process

Q Keep Sussex Board informed of process

«,n C| Christenberry Collet ,
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| Transaction Considerations

a m:cﬁca

Intarnal | External

a Financing

Sussex
Transaction Team

‘ Ul Negofiation | | [ Phaseq
; ‘ : , Concept, Contact
Preliminary Agreement -

%

O Transaction Team

K 4

) S B , - Phase m‘ ;
U Due Diligence | Diligence, Legal ol
>m8@3§r Financing

Due Diligence Advisors, ,
Financing

U Integration Y
| | Phase 3

, . | Regulatory Approval
‘ 0 Communications B aihalory u,n |

Public Support

-

) ; - - ¥
g mmmEm”oQ Approval | Phase 4
, Closing, Integration

L3

Documentation

QO Closing
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| Estimated Transaction Timeline

, ; Phase 1 | " Phase 2 T , “Phase 3 ~ [ Phase 4
Stages 2006 B . 2007 . 1 2008
| Q1 Qz Q3 a4 | o Q2 | a3 Q4 | at

L 2 initial contact
Preliminary agreement
Dus dillgence

Negotiate definitive

Application
Informatlon requests
Intervensr nagotlations
Commission approval

iCibg

| Financing documents
‘ { Closing schadules
|_Recordation

[EC] Christenberry Collet
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CERTIFICATE OF SERVICE

County of Pike : ‘
v. : Docket No. C-20065942, et al.
Pike County Light & Power Company

[ hereby certify that | have this day served a true copy of the foregoing document, the
Office of Consumef Advocate Supplemental Response to Pike County Light & Powegr Compziny’s
Interrogatory Sct 1, nixmbcr 22, upon partics of record in this proceeding in accordance with the
requirements of 52 Pa. Code § 1 54 (relating to service by a participant), in the manner and upon the
persons listed below. ~ |
Dated this 20™ day of December 2006.

SERVICE BY E-MAIL and FIRST CLASS MAIL

John I. Gallagher, Esquire John L. Carley
Edward J. Lanza, Esquire Assistant General Counsel
Saul Ewing LLP ' 4 Irving Place
Penn National Insurance Tower New York, NY 10003-0987
2 North Second Street, 7th Floor Counsel For:  Pike County Light & Power
Harrisburg, PA 17101 | . Company | |
Counsel Yor: Pike County Light & Power ,
Company James P Melia, Esquire
Kirkpatrick & Lockhart
Dantel G. Asmus : 18th Floor
Assistant Small Business Advocate 17 North Second Street
Office of Small Business Advocate Harrisburg, PA 17101-1507
Commerce Butlding, Suite1102 : Counsel For: Samall Properties, Inc., Three Lane
300 North Second Street Utility Corporation, County of Pike, and Richard
Harrisbueg, PA 17101 Snyder

Counsel For. Office of Small Business A dvocate ‘
Daniel Clearfield, Esquire

John W. Dalton Deanne M. O’Dell, Esquire
207 Pond Drive Wolf, Block, Schorr and Solis-Cohen, LLP
Matamoras, PA 18336 ; 213 Market Street

9® Floor, P. 0. Box 865
Harrisburg, PA 17108-0865
Counsel for: Direct Energy
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SERVICE BY FIRST CLASS MAIL

Joseph Fretta Peter P. Kenny

223 Broad Street ‘ 120 Elena Lane

Milford, PA 18337 Milford, PA 18337

Dana Gobin Community Building Projects
114 Pine Terrace Road Sean Q. Strub

Matamoras, PA 18336 i P.0. Box Drawer X
- Milford, PA 18337

L f

} Tanya J. McCloskey
Senior Assistant Consumer Advocate
 PA Attorney 1D # 50044
E-Mail: TMcCloskey@paoca.org
Aron 1. Beatty
" PA Attorney LD. # 86625
E-Mail: ABeatty@paoca,org
James A. Mullins
PA Attomey LD. # 77066
E-Mail: IMullins@paoca.org
Assistant Consumer Advocates

Counsel for

Office of Consumer Advocate
555 Walnut Street :

5th Floor, Forum Place
Harrisburg, PA 17101-1923
Phone: (717) 783-5048

Fax: (717) 783-7152

0009030 BOC




. 4 C : - Hyman Schoenblum " 4 bving Place
e <ﬁ%‘ ) AVice President qI’hwuﬁmkNYIﬂmm
. " ] Corporata Planning T 212 480 3145
conEdison

March 23, 2006

Mr. Robert Kolling

President/CEC

Sussex Rural Electric Cooperative
64 County Houte 639

P.O. Box 345

Sussex, NJ 07461

Dear Mr. Kolling:

This is in respbnse to your letter dated February 24, 2006,

concerning Pike County Power and Light, tha aortheastern

Pennsylvania electric and gas utility company owned by Orange and
Rockland since the 1920s. We are not at this time considering

the sale of Pike.

1f you believe there is a basis or reason for a fmeeting
respecting the subject matter of your letter, please let us kiow.

Very truly yburs,

‘ﬂvw.ﬁfikﬁiﬁvvégﬁi*‘

TIE: jr

3 eonfdisos. v Lompany



OCA STATEMENT NO 3

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

County of Pike
V. : Docket No.  C-20065942, et al.

Pike C()Linly Light & Power Company

DIRECT TESTIMONY
OF

NANCY BROCKWAY

ON BEHALF OF 'THE
OFFICE OF CONSUMER ADVOCATE

NBrockway & Associates
10 Allen Street
Boston, MA 02131
www.nbrockway com

NOVEMBER 17, 2006
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expressed by customers. It is possible to pursue alternatives and renewables as part of the
implementation of other recommendations, but it would not work to rely solely on this
particular option,

Please discuss the options that have the most promise for relieving the concerns of
Pike customers.

Staff recommendations 2 (interconnection with PIM) and 3 (sale to another Pennsylvania

‘EDC or 1o a rural cooperative) hold out the greatest promise for mitigating the Pike

problem. In particular, a sale of Pike 1o the Sussex Rural Electric Cooperative will both
accomplish the interconnection with PJM (Recommendation 2) and the sale to another
utility (Recommendation 3), and in 50 doing, lower rates, improve scrvice quality, and
restore Pike consumer confidence.

Please explain your reasoning in support of the concept of a sale to Sussex.

All the OCA Witnesses (and a good many of the consumer witnesses} agree that the only
systematic way to reduce the current high priceé and to keep prices from staying at
exorbitant rates in the future is for Pike to be interconnected with PIM. As Mr.
Lanzaloﬁa explains, it is much more costly for Pike to interconnect with PJM through
Met Ed or PPL than through Sussex. In addition, as Mr. Kahal explains, Sussex has
access to lower cost power through its contract with Allegheny Blectric Cooperative.
Sussex has expressed its willingness to buy Pike at 4 reasonable cost, and has approached
Con Edison to discuss such a transaction. A copy of a letter from S’ussex CEO Rabert
Kolling to Consolidated Edison rcga,rding this issue is attached to this tcstimany as
Exhibit NB-7. Pike customers who have discussed the Sussex option have spoken

positively about it. Mr. Forbes, Chair of the Pike County Commissioners, has testified

' Page 27




Lo N T W Y

e 4

10
11

12

13

14

15

16
17
18

19

20

21
22
23

24

that he expeets Pike customers to welcome participation in the cooperative in lieu of
con,tinued ownership of Pike by Orange and Rockland.

But wouldn’( a sale to this New Jcrscv—based cooperative deprive the Cmnmxssmn of
jurisdiction necessary to protect Peansylvania customers?

Not in this instance. The key factor in this case is that the Sussex option is far and away
the best way to solve consumers’ problems of hfgh rales and indifferent serviée, In
addition, the Commiss.ion, can be reassured by the fact that Sussex has a history of good
service, as described by Mr. Lanzalotta, Also, Sussex has initiatives like its load
management prégram that follow along with public policy priorities identified by
Pennsylvania law and regulation. Because it is part of the New York ISO, rather than
PIM, Pike is at a disadvantage wheh it comes to meeting the requirements of the
Pennsylvania Allernative Energy Portfolio Standards Act. This disadvantage would not
affect Sussex, | |

In addition, Pike’s 4500 customers will hﬁve a voice in the control of Sussex, a
voice they luck today. Cooperative Qtililies are run by professional managers, but they
are hired, and policy is set, by the membership through democratic voting procedures,
Finally, according to the testimony of Mr. Lanzalotta and Mr. Kahal, lq&er prices and
transfer to an entity with a chance of establishing a positive relationship with its
customers could oceur fairly quickly for Pike customers if the sale were to proceed now.
Customers of Pike were anxious about their problems dragging on with no relief in sight.
A sale of the Pike system to Sussex could produce a smooth fransfer from Pike to Sussex
as eurly as the end of current Pike POLR rate period and Direct aggregation contract in

December 2007,

Page 28
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WHAT IS YOUR RESPONSE?
I am encouraged that the Company seems to recognize that its structural problems cause a

poor market response, timing risk and unduc price premiurms and that it is considering the

feasibility of altematives. However, so far it has not proposed or endorsed any changes.

Given that the Company obtained such a poor market response to a 15 MW bid, then
three S MW procurements might produce even worse results in tecms of incurring small
load price premiums. Staggcréd procurcments for full requirements service for such
small loads may or may not be feasible and could incréasc cOosts, |

Acquisition by Sussex

IS THE SALE OF PCL&P TO ANOTHER, LOWER COST’ UTILITY A
FEASIBLE SOLUTION?
Yes. Sussex has expressed strong interest in entering into discussions to negotiate the
purchase of PCL&P from the ultimate parent, Con Ed. To my knowledge, Con Ed’s
ma:nagcmcm has shown no interest in such a transaction and is not actively considering
such an offer. In its Comments in the Commission’s investigation, it stated that “While
the Company has a duty to consider offers for the business, Pike is committed to the
service of Pike County and its customers.” (Comments, page 10, March 3, 2006) :I‘he
Comments also express skepticism that a sale of the business would benefit customers
due to the service area’s “remote location and larpely rural setting,” the cost of
interconnecting with PJM and the complicating factor that Pike is a combined gas and
clectric utility,
The Company goes even further in its August 4, 2006 reply to the County of Pi’kc’

Complaint. [t refers to the:

unsupported and mistaken assumptions that acquisition by
another utility with membership in PJM will provide long-term
cconomic benefits to PCL&P’s custoniers or that a sale of the

Direet Testimony of Matthew 1. Kahal ' | ‘ Page 23
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Company will result in lower rates for PCL&P’s customers.
(Paragraph #62)

DO YOU SHARE THE COMPANY'’S SKEPTICISM OVER POTENTIAL
BENEFITS? |
No, 1 disagree. 1 i,ntér‘prét the Company’s comments as acknowledging that it has a

public interest obligation to consider the best interests of its customers, as well as

protecting (Con Ed) shareholders. Assuming a fair price for its invistment in PCL&P,

Con Ed cleady will not be adversely impacted by this sale since the Company is a
rﬁir'xiscul‘e part of the total Con Ed.

The Company’s argument is that an acquisition would hot change the basic
economics of generation supply for its customers. However, in the case of a Sussex
acquisition, the evidence indicates that this assumption is incorrect,

PLEASE DESCRIBE SUSSEX.

Sussex is a ruré! electric distribution COOperaiive located across the Delaware River in
New Jersey but in very close proximity to the PCL&P service area. [t serves over 11,000
customers in Sussex County, New Jersey and a small number in Orange County, New
York. Sussex has a peak demand of about 40 MW and a power supply energy
rf:quife‘mem of about 150,000 MWh per year. Thus, a PCL&P acquisition would increase

the size of Sussex by about 40 to 50 percent. According to the coop’s website, it charges

(its New Jersey customers a bundled service rate of 10.38 cents per kWh and a facility

charge of $9.50. There is no separate delivery charge. For example, a residential
customer using 700 kWh per month would pay approximately $82.16 under Sussex’s
cu’rfcm rates, as compared to $132.31 under PCL&P’s current idefault'rates (roughly a 60
percent premium}). Using the Direct Energy gcngration rates, the 700 kWh rcsidcntial" bill

is about $121 per month (about a 48 percent premium).

Direct Testimony of Malthcw I. Kahal ‘ : Page 24
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Sussex obtains its power supply from Allegheny Electric Cooperative, Ine.
(Allegheny), a Generation and Transmission (G&T) cooperative headquartered in
Harrisburg, PA, and a member of PIM. Alleghebn'y provides G&T service to 13
distribution cooperatives in Pennsylvania pius Sussex. Sussex currently incurs a power
supply cost of 5.8 cehts per kWh based on Allégheuy‘s blended cost of supply. Even
after adjusting this wholesale cost for line losses, this is only about half what PCL&P
customers are incurring for generation supply \u_nd\ervtﬁc Direct Energy “opt-out” price.

THE WHOLESALE RATE THAT YOU DESCRIBE APPEARS TO BE

BELOW MARKBT. WHAT ARE ALLEGHENY'S SOURCES OF SUPPLY?

-Allegheny scrves a peak load of 655 MW and serves indirectly about 222,000 retail

customers. It serves this load with a combination. of resources that includes the
‘ft)l!os‘ving::‘ ’
(1) Nuclear. Allegheay owns ten percent of the Susquehanna Steam Electric
Station (Susquehanna), a 2,360 MW, two-unit nuclear plant operated by
PPL Corporation which also owns the remaining 90 percent. In 2005,
Susquchanna accounted for 62 percent of Aklleghen)f"s’ total power supply, |
and the plant operated at a capacity factor of 88.8 percent.
(2)  Hydro. Allegheny purchases low-cost hydro from the New York Power
Authority’s (NYPA's) Niagara and St. Lawrence projects (about 33 MW).
Allegheny also owns the two-unit Raystown hydro plant (42 MW),
Together, these sources provide about‘ 10 percent of All‘eghény's total
requirements. | |

(3} Market Purchases. Since 2001, Allegheny hasybccn obtaining about 30

percent of its supply under a wholesale contract with Williams Lnergy

%

This information ss derived from Allegheny's 2005 Annuat Report.

e

Dircet Testimony of Matthew 1. Kahal ; ' Page 25
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Marketing & Trade (Williams)., A portion of the Williams energy is at

- fixed contract rates with houriy and monthly caps on the energy that must
be supplied at those rzmis. ‘Additional requirements above the caps are
supplied at spot market prices.

(4)  Coordinated Load Management System (CLMS). Allegheny sponsors a

load management program for its members, which in 2005 provided a
peak demand reduction of about 50 MW (about § percent of its peak load).
Allegheny estimates that in 2005 this program pmvid‘eé $4.4 million of
cost savings. Sussex itself offers its customers participatioﬁ in an Electric
Thermal Storage (ETS) program at a large rate discount.
DOES  THIS WHOLESALE RATE OF 58 CENTS INCLUDE
TRANSMISSION?
My understanding is that it does. Allegheny purchases transmission service from other
PIM transmission owners at their FERC-approved rates and includes that éost in is
bundled wholesale rate of 5.8 cents per kWh. These are the transmission owning PJM
companies that are interconnected with the 14 member distribution cooperatives.
THE 58 CENT RATE IS WELL BELOW PCL&P'S CURRENT COST OF
~POWER‘ WHAT IS LIKELY TO HAPPEN TO THAT RATE OVER TIME?
While power supply costs could change somewhat aver time, 1 believe that on a long-run

basis they are likely to remain reasonably stable. The largest asset, Susquehanna {a two-

~unit plant), has about 20 years rematning on its Nuclear Regulatery Commission (NRC)

operating license and there are reasonable prospects for a 20-year NRC license extension.
It is also my understanding that the owner (PPL Corporation) intends a power uprate of
the plant by about 10 pereent, and as a co-owner, Alleghenyy will share in any uprate (as

well as uprate costs). At the present time, Allcgheny’s large original investment in

Direct Testimony of Matthew 1, Kahal : Page 26
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Susquehanna has been largely recovered, and as a result it seems unlikely that its “all<in”
cost of power from this plant wilt incfeasek significantly over time,

The cost of hydro should also remain stable over time. The owaed Raystown
hydro project is less than 20 years old, and Aﬂcgheny‘ has entered ih”to a new |8-year
agreement with NYPA for the low-cost purchased hydro generation. |

The largest area of uncertainty is the Williams contract which is scheduled to
expire under its terms at ihc: end of 2008. Presumably, Allegheny must replace this
supply at potentially a higher cost which could contribute to a modest increase in
Allegheny’s blended cost of power, This would depend on market conditions at that time
assuming Allegheny intends to use a market purchase.

Since the vast majority of Aileghcﬁy’s power supply comes from “locked in,”
stable-cost resources, 1 conclude Allegheny’s blended costs should remain relatively

stable over time. While the wholesale rate may not be fixed over the long term at 5§

cents, I do not expect large changes. In addition to this relative stability, it is virtually

certain that the Allegheny rate will be far below the POLR prices that PCL&P could offer
its custorners. ’
UNDER A SUSSEX ACQUISITION, WILL THE PRESENT PCL&P
LUSTOMFRS PAY RATES THAT REFLECT THE ALLEGHENY BLENDED
POWER SUPPLY cosT?
My understanding is thal Pennsylvania customers of PCL&P on s !ong~lum basis would
enjoy this favorable rate. However, during a transition period it may be necessary for
customers to incur a surcharge due to “caps” on the Williams contract énergy (i.e., over
cenaid thresholds incremental energy purchased from Williams are p'ficed at spdl market

prices).

Direet Testimony of Matthew 1. Kahal ~ : Page 27
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Please note that it is the intent of Sussex to interconnect the current PCL&P load
with PIM at Sussex, which will permit that load to be fully served by the Allegheny
supply portfolio. As OCA witness Lanzallota explains, this could be accomplished at a
capital investment cost of about $1 10 $2 million.

ARE THERE ANY OTHER ADVANTAGES TO THIS ACQUISITION? |
Yes. A stand-alone PCL&P must meet the requirements of Pennsylvania’s renewable
energy regulations, which is a further complication to its procurement problems,
particularly if it remains tethered to the New York market. This issue would be resolved
under a Sussex acquisition.  Allegheny’s CLMS program provides compliance with this
statutory and regulatory requirement, while at the same time providing customer savings.

HOW MUCH WILL THE SUSSEX ACQUISITION ADD TO ‘THE

ALLEGHENY LOAD THAT I'T MUST SERVE?

The Sussex acquisition of PCL&P would incrcasé the total Allegheny load by about 2 to
2.5 percent. | understand that the PCL&P a‘cquisition is subject to approval by the
Allegheny Board of Directors.

DO YOU SEE ANY DISADVANTAGE TO THE SUSSEX ACQUISITION?

No. This would appear to resolve all issues in this case {and the Commission’s earlier
investigation) in a manner fair to all parties and high(y favorable tc} PCL&P customers.

Integration with Affiliates

SHOULD INTEGRATION OF POWER PROCUREMENT WITH AFFILIATES
BE CONSIDERED? B
'I‘bis, should be considered only if a PCL&P acquisition by Sussex cannot be achieved. In
that case, the integratién of the PCL&P POLR procuremcni with a larger utility affiliate

potentially may provide lower and more stable costs for customers. As part of this

Direct Testimony of Matthew |, Kahal Page 28 |
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- BEFORE THE PENNSYLVANIA
PUBLIC UTILITY COMMISSION

COUNTY OF PIKE, et al.

Complainants
Voo , Docket No. C — 20065942, et al.
PIKE COUNTY LIGHT & POWER COMPANY, {Consolidated)
Respondent ~ ‘

' CERTIFICATE OF SERVICE

I hereby certify that [ have this day served a true copy of the foregoing document upon
the participants, listed below, in accordance with the requirements of Section 1.54 of the PUC’s

Regulations, 52 Pa. Code § 1.54 (relating to service by a participant).

James P. Melia, Esquire Daniel Clearfield, Esquire
Kirkpatrick & Lockhart Nicholson Deanne O*Dell, Esquire
 QGraham LLP Wolf Block Schorr and Solis-Cohen LLP
17 North Second St., 18% Floor 213 Market Street, 9" Floor
Harrisburg, PA 17101-1507 P.O. Box 865

717-231-5842 Harrisburg. PA 17108-0865

717-237-7173

Irwin A. Popowsky, Esquire ‘ Willtam R. Lioyd, Jr., Esquire
‘Tanya J. McCloskey, Esquire Daniel Asmus, Esquire

Office of Consumer Advocate ' Office of Small Business Advocate
555 Walnut Street, 5" Floor Commerce Building, Suite 1102
Forum Place , 300 North Second Street
Harrisburg, PA 17101-1923 Harrisburg, PA 17101

717-783-5048 717-783-2525
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Johne W. Dalton, Jr.
207 Pond Drive
Matamoras, PA 18336
570-591-4445

Date: Januvary 5, 2007

Peter P. Kenny

120 Elena Lane

Milford, PA 18337
570-409-8206

Respectfully submitied,

Edward G. Lanza, Esq.
SAUL EWING, L.L.P.
2 N. 2™ Street, 7% Floor
Harrisburg, PA 17101
(717)257-7571
(717)237-7437

Counsel for PCL&P
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355 Walnut Street, 5th Floer, Fortmy Place

, Harmsburg, Pennsylvama 1710141823 E
IRWINA. POPOWSKY (7175 783-5048 ‘ FAX {(717) 783.7152
Congumer Advotate BUO-584-6560 (in PA only} A3

consumer@paoca.org

January 10, 2007

James 1. MeNulty

Secretary

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400} North Street

Harnsburg, PA 17105-3265

RE:  County of Pike
V.
- Pike County Light & Power Company
Docket No.  C-2000065942, ct al.
Dear Seeretary MeNulty:

Enclosed for filing are an original and three (3) copies of the Answer of the Office
of Consumer Advocate to the Pike County Light & Power Company’s Motion to Compel
Discovery Responses and for Sanctions, in the above-referenced proceeding.

Clopies have been served on the parties of record as indicated on the enclosed
Certificate of Service.

Sincerely,

Assidiant Consumer Advocate
PA Atorney LD # 86025

Enclosures % ~
ce: - Honorable Ember 8. Jandebeur =} = =3
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BEFORE TIE % >
PENNSYLVANIA PUBLIC UTILITY COMMISSION d‘g;ﬁ '93’
| ’?,L;’; %
County of Pike ‘ &(ZP
V. ‘ . Docket No.  C-<20065942, et al

~ Pike County Light & Power Company : , D g @ﬂ , o

L

ANSWER OF THE OFFICE OF CONSUMER ADVO‘CATE TO
: THE PIKE COUNTY LIGHT & POWER COMPANY'S :
MOTION TO COMPEL DISCOVERY RESPONSES AND FOR SANCTIONS

Pufsuant to Section 5.342 and 5.371 of‘ the Pennsylvania Public Utility
Cﬁemhxissiun"s {Commission) rules, 52 Pa. Code § 534‘2, 5.371. the Office of Consumer
Advocute (OCA) provides the following Answer to the P.iké County Light & Power Company
(PCL&P or Company) Motion to Compel Discovery Responses and for Sanctions. For the

reasons set forth below, the Company’s Motion should be denied.

.. INTRODUCTION

| The Company asks the Administrative Law Judge (ALJ) to compel the production
of an unredacted version of an analysis performed on behalf of the Sussex Rural Electric
Coopcerative {Snéséx),, that includes an analysis and valuation of what Sussex would be willing to
pay for ;hc acquisition of PCL&P. A redacted version of the document was provided to the

- Company on December 29 as part of an updated response to OCA Set 1, Number 22, As




explained by the OCA, the unredacted document includes purchase price assessments which, if
publicly ’discloxed. would hinder Sussex’s ability to negetiate a purchase of ?CL&P if a
negotiation took place or if the Company were put up for sale. For this reason, the OCA advised
PCL&P that the mnformation concerning valuation that is contained in that document is
| cenfidential.  ‘The OCA has advised the Company that it would provide the iﬁﬁ)ﬁﬂﬂtion to the
Company if appropriate confidemiality treatment is afforded the document that would limit the
use of the inforimation to this proceeding and limit the distribution of jhe material among
Company personnel 5o as to protect Sussex’s negotiating positions. The OCA has provided the
Company with samples of confidentiality agreements that have been entered in other recent cases
B‘ef'ore lhe‘PUC in an effort toy resolve this issue 1 a imely manner.

The OCA did not become aware of thz document in question until Df:cembcf 20,
and provided a respénse indicating that the requested information was confidential on December
21, the first date available to the QCA to make such 2 claim. I ‘made pubhc or utiiized by the
J Company outside of the context of this ﬁroceeciing, the information contained in the document
could place Sussex at a severe disadvantage if PCL&P were put up for sale.

As further explained below, in no wéy arce the actions 6F thc’OCA sanctionable
events. The OCA has made it clear to the Compuny that 1t 15 willing to provide the docume:m; :
unredacled, if an appropriate confidentiality agreement is entered into between the parties. The
Commission, ALJ, and all parties would have access to the information subject to its confidential

treatment.
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i ANSWER

The Company’s primary argument is that the OCA should be compelled to
produce the unredacted version of the document identified in OCA Set 1, Number 22, or
sanctions should be issued. However, the Compaﬁy itself claims that the document is irrelevant
ixi large part. Motion at 3-5. P‘CL’&P claims that it has no interest m selling tis operations to’
Sussex Rural Electric Cooperative, now or in the future, thereby refusing to even consider an
option that could bring significant rate relief to its customers. Motion at 4. PCL&P further
argues lhai, even if the Commission were 1o order the Company to enter negotiations with
Sussex, there would be such prolonged litigation of that Order that any current information
would be completely stale if it were ever to become relevant. Motion at 5. Despite the lack of
any claimed value to the matenal for sale purpdses, the Company maintains that it is‘being
prejudiced by not having access to the information. Motion at 5.

The OCA submits that, notwithstanding PCL&P’s statemem that 1t will not enter
into negotiations with Sussex, the unfettered release of this information could cause damage to
- Sussex 1f the Commission determines that PCL&P should be sold. As the Law Bureau stated in
its Report on the competitive conditions in Pike County, there is Commission precedent for the
ordered sale of a utility where “there was no real way to address unreasonable rates and poor
service for the company’s service territory other than a sale of the company’s assets.,” Law
Bureau Report at 19. The OCA submits that aécepting the Company’s position that it will not
negotiate with Sussex, and that therefore PCL&P should receive the redacted information

without any restrctions, effectively removes a prospective remedy from these proceedings.




Furthermore, it must be stated unequivocally that the QCA h;is not engaged 1 the
pracuce of “subverting the Commission’s discovery process.” Motion at 7. To the contrary. the
OCA haus worked diligently 10 provide the Company with a full opportunity to conduct discovery
on Mr. Kolling, a4 Sussex employee being presented as an OCA witness. The OCA has worked
with witness Kolling to provide {ull answers to all data requests.

A brief h;stor}f of the events leading to this point is impofmut, At the outsct of its
Motion. the Company notes that “Set I sought, among other things. information énd
documentation relating to claims advanced by OCA witness Robert Kolling in testimony filed by
the OQA on November 17, 2006 as OCA Statement No. 4. Motion at 1-2. As the due date for
rcSpmxses to Sets I and [l approached, the OCA advised the Company of p‘ressmg health 1ssucs
| co‘ncen"xing Mr. Kolling.  As a result, Mr. Kolling was out of the office for out-of-state medical
treatment for extended periods and unable to respond to the discovery. The OCA notified the
(mepaﬁy of the issue once it became apparent that the OCA would be unable to file the
cesponses on the date due.  The Company fully cooperated with the OCA’s request and
acknowledged the circumstances by letter submitted to the ALT and parties on December 19, in
which it provided the OCA until December 22 to provide responses. A ﬁopy of the Company’s
fetter is attached as Exhibit A.' The OCA was able fo complete the responses to Sets 1 and 111
through coordinated efforts between OCA staff and Mr. Kolling at the Susséx headquarters in

New Jersey. At its meeting with Mr. Kolling on December 20, the QCA learned of the document

! The OCA acknowledges and appreciates the Company's cooperation in this regard.




that PCL&P now seeks to obtain through this Motion.  The OCA immediately provided the
tesponses to Sets I and 11 to the Company on December 212

As the facts demonstrate, the OCA has not worked to “subvert” the Commission’s
discovery mlc‘s but, rather, has worked diligently to provide full discovery responses 1o the
Company on a umely basis given the circumstances that were presented. In its December 19
letter, the Company acknowledped that it was working with the OCA to “find a mutually
agrecable way to pmceéc{.” Attached Exhibit A. Again, with the Company’s cooperation, the
OCA was able to provide responses to Sets [ and [l within the extended response period
pravided by the Company to account tor Mr. Kolling's unavailability.

In its Motion, PCL&P acknowledges that, “The parties have discussed f’urlhef
production of responses to the subject interrogatories, but no agreement has been reached and no
further progress on the iSsue is expected.” Motion at 3. Thé OCA has offered to make the
redacted information from Set I No. 22 available under an appropriate proprietary agreement,
The OCA is willing to provide this information to the Company with protections for Sussex.
Under a proprictary agreement, the Commussion, ALJ and other parties would have access to the
information for use i these proceedings. The OCA would be willing to provide the Company
with an oppczmmily to review the Sussex document in this proceeding, while preventing either
the Cempany or other potential market participants from later using that information to Sussex’s
disadvantage.

It should also be noted that, conirary to the implicatons set forth n the
(;‘mmpany’s Motion, OCA witnesses Kahal, Lanzalotta and Brockway were not provided the

redacted Sussex document 1 question by the OCA until December 21, 2006 {the same day the

: In addition o the materials attached to the Compary’s Motion, OCA Sets [ and 1l contained responses to
49 mtercogatories, including a considerable volume of attachments regarding Sussex i the form of reports, by-laws,
contragts, agreements, and mapy




responses were served on the Company) and, even at this time, none of the OCA witnesses has
: ‘been provided with an unredacted version of the document. The Company suggests that because
witnesses Kahal and Brockway both relied on this document, PCL&P is prcjudiccd by not
“having unfettered access to the valuation information cortained in the document. Motion at 3-6.
The OCA submits that the Company’s conclusion is incorrect. Neither Mr. Kahal nor Ms.
Brockway were provided the document, in either redacted or unredacted formats, prior to the
time their testimony was submitted to the parties.
For example, assertions by Ms. Brockway regarding the expressed ‘winingness of
Sussex to offer a “reasonable™ price are supporte& within her testimony by the assertions made
by Sussex in utg letter to Conkd, which she ét{ached to her testimony. Ms. Brockway testified
that “‘Suﬁﬁ;ex hus expressed its willingness (o buy Pike ‘at a reasonable cost, and has approached
Con Edison to discuss such a transaction. A copy of a letter from Sussex CEO Robert Kolling to
Consolidated Edison regarding this issue is attached to ths testimony as Exhibit NB—?."" OCA
St 3 at 127' temphasis added). The referenced letter, which is also contained in the response to
OCA Set 1, Number 21, stated Sussex’s belief that it éoﬁld “offer an attractive price” for
PCL&P. The Company's claim that “Apparently, Ms. Brockway has reviewed thcsé cost
estimates and arrived at her conclusion, but PCL&P 1s being denied the opponuhity 1o do the
same” is incorrect. |
The Company also asserts that the cost estimates and analysis contained in the
document 1 question are of little value due to the passage of time. Motion at 4. The Company
“argues that it has no interest in negotiating a sale of PCL&P with Sussex and that if, at some

point in the future, negotiations took place the data would be irrelevant. Motion at 4
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The OCA submits, howe%r, that the type of valuation of utility qsseié that have
been redacted do not, as the Company claims, become stale or trelevant over the passage of a
single year. The valuation of utility plant, and the value that a potential buyer would place on the
package of assets that would be paid for an electric utihity such as PCL&P are not issues that
fluctuate daily. In this regard, it is important to note that if PCL&P were put up rfcr bid, either by
Commission QOrder ﬁr' through its own chbice, Sussex would be placed at a competitive
disadvantage by having its negotiating position revealed to other participants,

It the context of this proceeding, the unfetiered release Qf' this mfommti_un -C(){ltd
be highly prejudicial, Because the information would be important to any potential sale of
PCL&P, the contention that this mformation should be accorded some protection is soundly
based. The potential sale of PCL&P is directly at issue m this proceeding. lnfommtipn that
compromises Sussex’s ability to negotiate 1s certainly worthy of protection consistent with the
Commission’s regulations.

The OCA remains willing to work with the Company to provide the information
under a protective agreement. This protection 1s irﬁportant to Sussex in order 10 guard agamst
having this information used against it either in negotiations with C’anEd’or i any future bidding
process. Due to the time constraints created by the impending technical hearings, the OCA
submits that a conlerence call with the ALY and any other parties who are interested in ths issue

is appropriate 1o address this issue as soon as possible.

s The issue of the Commussion ordering a sale was raised in the Law Bureau's “Report on Competitive
Market Cenditions Regarding the Pike County Light & Power Company™ issued on June 22. 2006. In its report. the
L aw Bureau recommended that “the Commission should consider baving an independent study performed regacding
the costs and benefits of the sale of the Company to another Pennsylvanta EDC or 2 rural electric cooperative.”
Repent at 19 (Recommendation 3).



. CONCLUSION

The OCA submits that the Company’s Motion to Compel and for Sanctions
should be denied. The QCA made the claim for confidentiality at ns first opportunity and is
willing to move forward under a confidentiality agreement. The Company is not harmed by
~receiving this information under a confidentiality agreement. The aciidns of the OCA and
Sussex do not nse to the level of sanctions requested by the Conipany.

WHFREFORE, for the reasons set forth ahove, the QCA respecn‘u)ly submits that
the Motion of Pike County Light & Power Company should be demed‘

Respectfully Submitted,

Aron ﬁc’z:tty IR

PA Attormey L.D. # 86625
E-Mail: ABeatty@paoca org
James A Mullins

PA Attorney L.D. # 77066
E-Mail: IMullins@paoca org
Assistant Consumer Advocates

Counsel for:
Irwin A. Popowsky
Consumer Advocate

Office of Consumer Advocate
555 Walnut Street

5th Floor, Forum Place
Harmsburg, PA 17101-1923
Phone: (717) 783-5048

Fax. (717) 783-7152

Dated: January 10, 2007
wng2rsz Doc
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N L | o : Bdward G Lanza
SAUL ‘ Phone: {717)257-7571

G . Fax: (717¥23%-7437
Attorneys at Law ‘ clinza@savl com
& Didrate LLP .

. www.saulcom
Celebrating 85 years of service,

December 19, 2006
BY HAND AND ELECTRONIC MAIL

Aron Beaity, Esq.

Assistant Consumer Advocate
PA Office of Consumer Advocate
555 Walnut Street, 5% Floor
Harrisburg, PA 17120-1923

Re: County of Pike, et al. v, Pike County Light & Power Comipany o
BDocket No.: C-20059542, et al.

Dear Aron.

Following up on our recent telephone conversations regarding the discovery we
propounded to the Office of Consumer Advocate and your witness, Mr. Robert Kolling, I am
writing to request clarification of a number of issues that have arisen in light of Mr. Kolling's
unavailability. '

First, we bave not received responses to PCL&P's Interrogatories Sets I and IIT which
were served on November 14th and November 22, respectively. Based on our discussions, it is
our understanding that Mr. Kolling is undergoing medical treatment which has prevented him
from responding to our interrogatories in a timely fashion, and that the OCA intends to gather
information that is responsive to our discovery this week and have someone else at Sussex
sponsor the responses. In addition, you indicated that it may be necessary for the OCA to
replace Mr. Kolling as a witness for the hearings that are scheduled to begin on January 16,
2007, '

The unfortunate developments involving Mr. Kolling have prejudiced PCL&P and
hampered the Cornpany’s ability to prepare for hearing. It is very important for us to have
responses to our interrogatories as soon as possible and to be advised forthwith who (if anyone) -
will take Mr. Kolling’s place at the hearings in this matter.

Consequently, PCL&P requests that the OCA provide its respoases to Sets I and 11[ of the
Compuny’s Interrogatories and specify its plans with regard to Mr. Kolling's participation in the
upcoming hearing 1o later that Friday, December 22 at 12:00 p.m. The OCA’s prompt response
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December 19, 2006
Page 2

to this request is necessary to eliminate the uneertainty surmundmg Mr. Kolling’s tesumony and
to prevent further prejudice to PCL&P.

As we have done thus far, the Company is willing to discuss this situation with the OCA
to find a mutually agreeable way to proceed. Please call if you have any questions or concerns.

Sincerely,

Edward G. Lanza
Counse! for PCL&P

cc:  Hon, Ember Jandebeur, ALY
Parties of Record
Robert Kolling
John L. Carley, Esq.

S g s B S




®

CERTIFICATE OF SERVICE

County of Pike
V.

Pike County Light & Power Company

Docket No. - C-20005942, et al.

I hereby certify that  have this day served a true copy of the foregoing document. the

Answer of the Office of Consumer Advocate to the Pike County Light & Power Company’s Motion

to Compel Discovery Responses and for Sanctions, upon parties of record in this proceeding n

accordance with the requirements of 52 Pa. Code § 1.54 (relating to service by a participant), in the

mannet and upon the persons listed below:

Dated this 10™ day of January 2007.

SERVICE BY E-MAIL and FIRST CLASS MAIL

John J. Gallagher, Esquire

Edward J. Lanza, Esquire

Saul Ewmg LLP

Penn National Insurance Tower

2 North Second Street, 7th Floor

Harrisburg, PA 17101

Counsel For:  Pike Coumty Light & Power
Company

Dantel G. Asmus

Assistant Small Business Advocate

Office of Small Business Advocate

Commerce Building, Suitel 102

300 North Second Street

- Harrisburg, PA 17101

Counsel For: Office of Small Business Advocate

John W, Dalton
207 Pond Drive
Matamoras, PA 183306

John L. Carley

Assistant General Counsel

4 Irving Place

New York, NY 10003-0987

Counsel For: Pike County Light & Power
Company:

James P. Melia, Esquire

Kirkpatrick & Lockhart

18th Floor

17 North Second Street ;

Harrisburg, PA 17101-1507

Counsel For: Sumall Properties, Inc., Three Lune
Utility Corporation, County of Pike, and Richard
Snyder *

Damel Cleartield, Esquire

Deanne M. O'Dell. Esquire

Wolf, Block, Schorr and Solis-Cohen, LLP
213 Market Street ‘ ‘
9™ Floor, P. O Box 865

Harrisburg, PA 17108-0865

Counsel for: Direct Energy
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SERVICE BY FIRST CLASS MAIL

Joseph Fretta
223 Broad Strect
Milford, PA 18337

Dana Gobin
[ 14 Pme Terrace Road
Matamoras, PA 18336

2,

Tanya ¥ McCloskey
Senior Assistant Consumer Advocate
PA Attormey LD, # 50044

E-Mal. TMeCloskey@opaoca.org
Aron J. Beatty

PA Attorney LD # 86625

E-Mail: ABeatty@paoca.org

James A. Mullins

PA Attorney L.D. # 77066

E-Mal: JMullins@paoca.org
Assistant Consumer Advocates

Counsel for ,

Office of Consumer Advocate

555 Walnut Street

Sth Floor, Forun: Place

- Hurnsburg, PA 17101-1923
Phone: (717) 783-5048

Fax. (717)783-7152
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Peter P. Kenny
120 Elena Lane
Mitford, PA 18337

Community Building Projects
Sean O. Strub

P O Box Drawer X

Milford, PA 18337




