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ORDER DENYING THE PRELIMINARY OBJECTIONS OF SOUTH WH‘I?[‘E'H
TOWNSHIP AND GRANTING THE MOTION OF PPL EEECTRIC UTILITIES
CORPORATION TO JOIN SOUTH WHITEHALL TOWNSHIP AUTHORITY AS AN
INDISPENSABLE PARTY

History of the Proceeding

On October 26, 2005, Linda L. David (Complainant) filed a formal complaint
against PPL Electric Unlities Corporation' (PPL) with the Pennsylvania Public Utility
Commission (Commisston). Complainant alleges that she experiences vibratioﬁs and electrical
impulses from the water pumping station that is located 200 feet from her home. Complainant

alleges that the vibrations and electrical impulses are felt in her home to such an extent that she is

awakened at mght with burns on her face, arms and legs.

On November 21, 2005, PPL filed an answer and new matter. It also filed on that
date, & motion to dismiss the complaint on the ground that the Commussion lacks subject matter

jurisdiction. In the alternative, PPL moved that South Whitehall Township and the Allentown

Waler Authority be joined as indispensable parties.
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' Complainant also named South Whitehall Township and Allentown Water Authority as
Respondents. However, the Commussion’s Secretary’s Bureau only served the complaint on PPL. :



By order dated March 9, 2006, the chief administrative law judge found that:

Respondent {PPL] is obligated to provide safe service to
the public. Assuming the factual allegations of the Complaint are
true, and without any other admitted facts, the issue of whether
Respondent service to the pumping station is causing a safety
concern to a member of the public, specifically Complainant,
remains a contested question of fact, Accordingly, Respondent’s
motion 1o dismiss is denied.

She also found that;

The [South Whitehall] Township and the [Allentown
Water] Authority are clearly indispensable parties to this case. The
operation of the equipment (the pumping station) which appears to
be the center of this controversy is solely controlled by either the
Township or the Authority on a neighboring property. Clearly, any
order issued by the Commission will affect the Township and
Authority’s interests and rights such that any proceeding in this
matter cannot be properly adjudicated without their presence and
participation.

In ber ordering paragraphs she stated:

1. That the Motion to Join an Indispensable Party filed by
PPL Electric Utlities Corporation at Docket No. C-20055501 is
granted. ~

2. That the Motion to Dismiss filed by PPL Electric Utilities
Corporation at Dockel No. C-20055501 is denied.

3 A copy of this Order, the oniginal Complaint and all
subsequent correspondence and pleadings shall be served on South
Whitehall Township and the Allentown Water Authority.

4, That South Whitehall Township and the Allentown Water
Authority shall file responsive pleadings to the Complaint within
twenty (20) days of the date of this order.

5. That this Complaint be set for hearing.
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In an answer filed on April 3, 2006, the City of Allentown averred that there is no

legal entity named Allentown Water Authority, and that it does not own, operate or maintain a

water pumping station in the vieinity of Complainant’s property. And in an answer dated May 3,

2006, the City of Allentown averred that it provides water and service to Complainant’s

property.

On Aprit 11, 2006, Notice of a Prehearing Conference by telephone was issued.
The télc‘phoniu Prehearing Conference was scheduled for May 15, 2006.

On May 1, 2006, South Whitehall Township filed preliminary objections.? In its
preliminary objections, South Whitehall Township stated that the water pumping station s
operated by South Whitehall Township Authority, a separate entity. South Whitehall Township
argued that the Commission lacks jurisdiction over this matter, and that the proper forum 1s the

court of common pleas.

On May 2, 2006, [ issued a Prehearing Conference Order directing the parties to

subnnit prebeanng conference memoranda by May 11, 2006.

On May 10, 2006, PPL filed an answer and new matter to South Whitehall
Township's preliminary objections, Also on that date, PPL filed a motion to join South
Whitehall Township Authority as an indispensable party. Under cover letter dated May 12,
2006, South Whitehall Township filed a reply to PPL’s new matter.”

C.ompiamant, PPL, the City of Allentown and South Whitehall Township all
submitted prehearing conference memoranda in advance of the telephonic prehearing

conference. The telephonte preheanng conference was held as scheduled on May 15, 2006

During the course of the prehearing conference I directed counsel for South Whitehall Township,

South Whitchall Township did not submit to me a copy of its preliminary objections.
After learing about the preliminary objections, 1 obtained a copy from the Commission’s offices in

z

Harrisburg At the prehearing conference held on May 15, 2006, South Whitchall Township was directed

to subnm to me copies of all filings it makes with the Commssion,
* South Whitehall Township also faled to submut to me a copy of its reply to PPL’s new matter.



e * ®
who said that he would hkely also be serving as counsel for South Whitehall Township
Authority, to {ile on behalf of South Whitchall Township Authority, a timely anéwe:r pursuant to
the Comnussion’s regulations, to PPL’s motion to join South Whitehall Township Authority as |
an indispensable party®. Tr. 12-13, 15, 46. South Whitehall Township Authority however, failed

to file with the Commission and submit to me a timely answer to PPL’s motion.

Toward the conclusion of the prehearing conference, I stated that a second
ml’ephomq prehearing conference would be scheduled. Tr. 41, 46. By Notice dated May 17,
© 2006, the parties were informed that a second telephonic prehearing conference is scheduled to
be held on July 27, 2006,

Discussion

I South Whitehall Township’s Preliminary Objections

South Whitehall Township argues that it should be dismissed as a party to this
case because: (1) the water pumping station is operated by South Whitehall Township Authority,

a separate entity; and (2) the Commission lacks jurisdiction in this matter.

In its preliminary objections, South Whitehall Township stated that South
Whitchall 'I'ownship Authority operates the pumping station. And at the prehearing conference,
counsel for South Whitehall Township stated that South Whitehall Township Authority also
owns the pumping station. Tr. 12, However, as counsel for PPL pointed out at the preheanng
c‘ontbrence; it 18 not clear what control, if any, South Whitehall Township has and/or exercises
over the operation of the pumping station, Tr. 13-14. If South Whitehall Township has or |
exercises any control over the operation of the pumping station, then its interests and rights

would surely be affected by any order issued by the Commission in this proceeding, Therefore,

* 1 also note that PPL’s motion was accompanied by a “Notice to Plead” addressed to

South Whitehul! Township Authority at its municipal building address. I further note that PPL’s
certificate of service indicates that the motion was served on both South Whitchall Tcwnsth Authority
and counsel for Seuth Whitchall Township.




any proceeding in this matter cannot be properly adjudicated without Scuth Whitehall

Township’s presence and participation.

[n regard to South Whitehall Township’s second argument, the chief
administrative law judge has already ruled that the Commission has jurisdiction over the issue of
whether PPL’s service to the pumping station is causing a safety concern to a member of the

public, specifically Complainant.

For all of the foregoing reasons, South Whitehall Township’s Preliminary

Objections are dented

2 PPl’s Motion to Jomn South Whitehall Township Authority as an Indispensable Party

In its Motion, PPL, noted that South Whitehall Township stated in its Prelimunary

“Objections that South Whitehall Township Authority operates the pumping station. PPL also

hoted that the chief administrative law judge stated in her order that the operator of the pumping

station must be joined as an indispensable party because its interests and rights would be affected

by any order issued by the Commission in this proceeding. PPL therefore asserts that South
Whitehall Township Authornity should be joined as an indispensable party in this case. South
Whitehall Township failed to timely file with the Commisston and submit to me an answer to
PPL’s Motion.

I agree with PPL that South Whitchall Township Authority, as the operator of the

pumping station, must be joined as an indispensable party. Any order issued by the Commission

in this proceeding will affect South Whitehall Township Authority’s interests and rights;
Therefore, any proceeding in this matter cannot be properly adjudicated without South Whitehall
Township Authority’s presence and participation. Consequently, 1 grant PPL’s Motion to join

South Whitehall Townshup Authority as an indispensable party in this case.

* During the telephome prehearing conference I indicated that I was denying South Whitchall
‘Township's Preliminary Objections. Tr. 46-47. This memorializes that denial.



THEREFORE
- IT IS ORDERED:
1. That the Preliminary Objections of South Whitehall Township are denied.
2. | That the motion of PPL Electric Utlities Corporation to join South

Whitehall Township Authority as an indispensable is granted.

3. That South Whitehall Township Authority is joined as an indispensable
party to the proceeding. That unless South Whitehall Township Authonty informs me and the
Commuission otherwise, service of documents to South Whitehall Township Authority shall be

‘made to

Anthony R. Sherr, Esquire
Mayers, Mennies & Sherr, LLP
3031 Walton Road

P.O. Box 1547

Blue Bell, PA 19422-0440

South Whitehall Township Aunhomy
. 4444 Waltbert Avenue
Allentown, PA 18104

4, That the caption in this case be amended to mcludc South Whitehall
Township Authority as a respondent along with PPL Electric Utilities Corporation, the City of
Allentown and South Whitehall Township.

5. That South Whitehall Township Authonty file with the Comumission, serve
out the parties, and submit to me, an answer to the complaint {a copy of which is attached to this

order) within twenty (20) days after the date of this order,




6.  Thatby July 13, 2006, South Whitehall Township Authonity serve on the

parties and submit to me a prehearing conference memorandum that addresses the matters raised

in my prehearing conference order dated May 2, 2006 (a copy of which is attached to this order).

7. That by July 13, 2006, Linda L. David, PPL Electric Utilities Corporation,
South W hitehall Township and the City of Allentown, serve on the parties and submit to me, an

updated prehearing conference memorandum

8. That all parties are expected to participate in the second telephonic

prehearing conference scheduled for July 27, 2006 at 10:00 a.m

arles E. Ramey,k Jr.
Administrative Law Judge

Date:  June 6, 2006




Linda L David v. PPL Electric Utilities Corporation and South Whitehall Township {Joined as
as Indispensable Party) and City of Allentown (Joined as an Indispensable Party)
Docket Number C-20055501 '

SERVICE LIST

Linda L David
2922 W. Fairview Street
Allentown, PA 18103

Anthony D, Kanagy, Esquire
Post & Schell ‘

17 North Second Street

12" Floor

Harrisburg, PA 17101-160]

Martin J. Danks, Esquire

Assistant City Solicitor

City of Allentown

435 Hamilton Street, Suite 519
 Allentown, PA 18101

Anthony R. Sherr, Esquire
Mayers, Mennies & Sherr, LLP
3031 Walton Road

P.O. Box 1547

Blue Bell, PA 19422-0440

Blake C. Marles, Esquire
Stevens & Lee

190 Brodheuad Road, Suite 200
P.O. Box 20830

Lehigh Valley, PA 18002-0830

South Wiatehall Township
444 Walbert Avenue
Allentown, PA 18104
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James J McNuity, Secretary -3 ch
Pennsylvania Public Utility Commission o
P.O Box 3265 ‘ ' , R O o
Harrisburg, PA 17105-3265 = & ;

Linda L. David v. South Whitehall Towﬁship, et al.

RE:
Docket No. C-20055501

Dear Mr McNulty:
Enclosed please find an orginal and four copies of Respondent, South Whitehall

Township Authority’s Answer to Complainant’'s Complaint with New Matter, which | ask thal you
have filed with the Commission and return a time-stamped copy to me in the enclosed self-

addressed stamped envelope.
Thank you for your courtesies in this regard
Very truly yours,

ANTHONY R SHERR

ARS/cz o DOCUMENT

Enclosure
ce Honorable Charles E Rainey, Jr
Anthony D Kanagy, Esquire .
Martin J Danks, Esquire F OLD E R
Linda L. Davd

1 Waiton Roats { o Briwpisa A Sulre 330 1 PO Box 1547 BLUE Biid. TA 19422-0440 | 610825 U300 i Fax 610.825.65%
MWW AMALLE COM @
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AN S I SR T TO ALL PARTIES: :

. YOU ARE HEREBY NOTIFIED
S e TO FILE AWRITTEN RESPONSE TO THE
DGR WGTO v B ENCLOSED NEW MATTER WITHIN

TWENTY (20) DAYS FROM SERVICE
HEREOF OR A JUDGMENT MAY BE

ENTERED AGAINST YOU ,Zﬁ /
’1905%; "nM/
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BEFORE THE
' PENNSYLVANIA PUBLIC UTILITY COMMISSION

MAYERS, MENNIES & SHERR, LLP
BY ANTHONY R. SHERR, ESQUIRE
IDENTIFICATION NO. 44603

3031 WALTON ROAD, BUILDING A

SUITE 330. P 0. BOX 1547 ATTORNEY FOR: DEFENDANT
BLUE BELL, PA 19422
(6+0) 825 0300 \
B : COMPLAINT DOCKET
LINDA L DAVID, | : NO  C-20055501

v DOCUMENT
| SOUTH WHITEHALL AUTHORITY, et. al F O LD E R

Respondent,

DEFENDANT, SOUTH WHITEHALL AUTHORITY'S ANSWER TO
PLAINTIFFS’ COMPLAINT WITH NEW MATTER
AND NEW MATTER PURUSANT TO § 2252(d)

NOW COMES Defendant, South Whﬂeh‘all Authority, by and through its authorized counsel of
record, Mayers, Mennies & Sherr, LLP, and in response to Plaintiff's Complaint mcoi‘porates herein by

reference all pleadings and other motions it has filed or will file In this matter and further states as

JUN 9 8 2006

follows:




® ®

1 Denied After reasonable investigation, answering Defendant lacks sufficient information
or knowledge so as to be able to form a belief as to the truth of these averments and therefore same are
denied and strict ‘pfoaf théreof is demanded at the time of trial. |

2 Denied After reasonable investigation, answering Defendarit lacks sufficient information
or knowledge so as 1o be able to form a belief as to the truth of these averments and ,thé;efore same are
denied and strict proof thereof is demanded at the time of trial. o

-3 Denied  After reasonable investigation, answering Defendant lacks sufficient information
or knowledge so as to be able to form a belief as to the truth of these averments and therefore same are
denied and strict proof thereof is demanded at the time of trial.

4. These allegations are denied as conclusions of law. By way of further response and 1o
the extent that these allegation are deemed to be factual, after reasonable inveshigation, answering
Defendant lacks sufficient information or knowledge so as to be able to for}n a belief as to the truth of
these averments and therefore same are denied and strict proof thereof is demanded at the time of tnal.

5 These allegations are denied as conclusions of law. By way of further response and to
the extent that these allegation are deemed to be faclual, after reasonable investigation, answering
Defendant lacks sufficient information or knowledge so as to be able to »form a belief as to the truth of
these averments and therefore same are denied and strict proof thereof is demanded at the time of trial

.6, Denied After reasonable mvestigat«on, answering Defendant Jacks sufficient information
or knowledge so as 10 be able to form a belief as to the truth of these averments and therefore same are
denied and strict proof thereof is demanded at the time of trial. |

7 Denied After reasonable investigation, answering Defendant lacks sufficient information
or kriowledge so as o be able to form a belief as to the truth of these averments and therefore same are
| denied and stnet proof thereof 1s demanded at the time of trial.

8 Denied After reasonable investigation, answering Defendant lacks sufficient information
or knowledge so as to be able to form a belief as to the truth of these averments and therefore same are

denied and strict proof thereof is demanded at the time of trial.



g No allegation is made in this paragraph, and as such, no responsive pleading is

required

10. No allegation 1s made in this paragraph, and as such, no responst\?e pleading s
required |

WHEREFORE. Defendant, South Whitehali Authorty 'démands judgfﬁent in its favor and
against all other parties, plus interest and costs in this action, inciud;ng‘ but not limited to reasonable
attorney’s fees incurred in defending this action, pius such other relief as this Commiséton deems just
and proper |

NEW MATTER

South Whitehall Authority, by and through its authorized canset of record, Mayers, Mennies &

Sherr, LLP, hereby rarses as New Matter, pursuant to 52 Pa Code § 5 62, the following:
| 11 Paragraphs 1 through 10 of Answefing Defehdants' Answer are incorporated heregin by
reference as though fully set forth at length.

12 Prain_tiff(s)v claims are barred andfer limited due to plaintiff's assumption of the risks
involved.

13.\ I Plaintiff(s) sustained injury or damage, said mjury or damage being specifically denied
by answernng défendant, said injury or damage was caused by the neghgence, carelessness and/or
recklessness of others over whom answering defendani(s) exercised no control.

14 If Plaintiff(s) sustained injury or damage, said injury or damage being Spec;ﬁcaﬁy‘denied

by answering defendant, said injury or damage was caused by the intervening and superseding actions

of others over whom answering defendant exercised no control.

15. South Whitehall Authority has no duty to act and, therefore cannot be held liab!é
under the allegations of Plaintiff's Complaint. |
16 South Whitehall Autherity did not have notice of an alleged dangerous condition, or in
the aliemahve if such nolice was provided, South Whitehall Authority did not have sufficient time or

resources 1o correct such dangerous condition, if it 1s assumed that South Whitehall Authority had




duty to correct such dangerous condition, and if it is assumed that such dangerous condition existed.
| 17 - Plantff's injuries, as alleged, were caused by other persons or parties that were

contributory andfor intervening and/or superseding causes of Plaintff’s alleged injuries.
- 18 Plaintiff s action is bérr’_ed by the Doctrine of Combarative Negligence, 42 Pa C.S.
§7102 |

19 Plaintiff fails to state a claim upon which relief can be granted against South Whitehall
Authonty. »

20 Defendant, South Whitehall Authority incorporates herein by reference as more fully
set forth, ihé New Matter asserted by other Defendants to this matter.

2t Plaintifis’ causes of action are barred by the applicable Statute of Limitations.

22 Plaintff's claims are barred pursuant to 42 Pa.C.S. §5522.

23 "if the Plaintiff suffefed any injuries as alieged which injuries are speéiﬂcaily denied, |
they were caused solely and primarily by Plaintiff's own carelessness, recklessness and negligence.

24 The PPUC lacks jurisdiction over the subject matter.

25 The Commission may not award the damages Complainant seeks

WHEREFORE Defendant, South Whitehall Authority demands judgment in its favor and
against all other parties, plus interest and costs in this action, including but 'not limited to reasonable
attorney's fees incurred in defendmg’ this action, plus such other relief as this Commission déerns just
and proper.

NEW MATTER PURSUANT TO RULE 2252(d)

26 Defendant’s Answers of Plantff's Compté.;mv in Paragraphs 1 through 23 are
incorperated herein by reference as though fully set forth at length.

27. The incident as plead, it true, Was caused by the negligence of Plaintff andfor
Defendants, PPL Electric Utilites Corporation and Allentown Water Authority; as more fully set forth
within the Complaint, which is incorporated herein by reference without} admission o% adoption

- 28. If Plantiff proves her damages as alleged, which damages are speciﬁcaﬂy‘ denied,



Defendants: PPL. Electric Utilities Corporation and Allentown Water Authority, onld be liable over to
Defendant. South Whitehall Authority for contribution andor indemity |

- WHEREFORE, Defendant. South Whitehall Authority demands judgbnent in its favar and
against all other parlies, plus interest and costs in this action, including but not limited to reasonable
attorney's fees incurred in defending this action, plus such other refief as this Comnussion deems just

and proper

MAYERS, MENNIES & SHERR, LLP

$oy

Attorney for Respondent
South Whitehall Township Authority



VERIFICATION

I, Anthony R. Sherr, Esquire, hereby state that 1 am counsel for Defendant, South Whitehall
Townshz;a Authonty in this action and venfy that the statements made in 'the‘foregoing Answer to:’
Complainants Complaint with New Matter are true and correct’to the best of my knowledge,
information and belief The undersigned understands that the statements therein are made subject

to the penalties of 18 Pa. C.S §4094 relating to unsworn falsification to authorities

V- N
BY: ﬁi@/\m

ANTHONY R.'SHERR, ESQUIRE
Attorney for Respondent
South Whitehail Township Autherity
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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

MAYERS, MENNIES & SHERR, LLP
BY' ANTHONY R. SHERR, ESQUIRE
IDENTIFICATION NO. 44603

3031 WALTON ROAD, BUILDING A
SUITE 33C, P O, BOX 1547

ATTORNEY FOR: DEFENDANT
BLUE BELL, PA 19422
(610) 825-0300
| ' DR COMPLAINT DOCKET
LINDA L DAVID, : NO.  C-20055501
Complainant, ‘
V.

SOUTH WHITEHALL TOWNSHIP
etal

CERTIFICATE OF SERVICE

I, Cheryl Zeigler, hereby certify that on the 21* day of June 2006, a true and correct copy
of Respondent, South Whitehall Township Authority’s AnsWer to Complainant's Complaint with
New Matter was served via first class, reqular mail, postage prepaid upon the following

| Administrative Law Judge Charles E. Rainey, Jr

1302 Philadelphia State Office Building
1400 West Spring Garden Street

N 3
Philadelphia, PA 19130 g I
P T o
B =
Linda L. David ‘ P ig
2922 W. Fairview Street : : LRI

Allentown, PA 18103 -

e -
Anthony D. Kanagy, Esquire & o
17 North Second Street, 12" Floor L -
Harrisburg, PA 17101-1601 - ad

Martin J. Danks, Esquire
Assistant City Solicitor
City of Allentown

435 Hamilton Street, Room 519

Allentown, PCYB% /7{ t\

Cheryl Zeigler,
Legal Assistant to Anthony R Sherr




~ 'DOCUMENT o
p()g'[& b FOLDER
YQCHELL.

17 North Secend Street
12th Floor ~
Hamsburg, PA 171011601
717.731:4870 Man
AT Eimns 88 AF AW 717-731.1885 Fax
www posisehelt com
Anthony O Kénagy
akanagy@postsenel com
717-612-6034 Direct
July 13, 2006
VIA HAND DELIVERY ,
o e
Jumes J MeNult P I
‘t‘ €S G Y -3 G
Secrctary = &
Pennsylvania Public Uthty Commission A
Commonwealth Keystone Building "‘:: o
440 North Street, 2nd Floor North f::; s
PO) Box 3265 < £
Harrisburg, PA 17105-3265 & o=
N o
. & & » e » r Sk Eh £ & F c
RE: Linda L. David v. PPL Electric Utilities Corporation and
South Whitchall Township (Joined as an Indispensable Party) and
City of Allentown (Joined as an Indispensable Party)
Docket No. C-20055501

Dear Secretary MceNulty:

Enclosed, for filing, are an original and three (3) copies of the Updated Prehearing Memorandum
of PPL Electric Utilities Corporation in the above-referenced proceeding.

As mdicated on the enclosed certiticate of service, copies have been served on the parties in the
munner indicated.

Respectfully submitted,

L

VAttheny D. Kanagy

.

o . LUMENT FOLDER
Enc"lmurcs

DOCUMENT
~ FOLDER

Honorable Charles E. Rainey Jr,

CPH 375305v1

Al EMIOWN  HARRSHURG . LANCASTER PrUADELPHA PTISBURSH  PRNCEION  WaSanston L.C.
A PERRS L AN IRES » BRINAL CORIGHA RN




CERTIFICATE OF SERVICE

{relating to service by a participant).

I hereby certity that a true and correct copy of the foregoing document has been served upon the
fullowing persons, 1n the manner indicated, in accordance with the rcquzremems of § 1.54

VIA FEDERAL EXPRESS
Linda L David '

2922 W. Fairview Street

Allentown, PA 18103

VIA FEDERAL EXPRESS AND EMAIL
Martin J. Danks, Esquire

Assistant City Selicitor

Cuty of Allentown

435 Hamilton Street, Suite 519
Allentown, PA 18101

2 8
::;-’-::(,
Anthony R. Sherr, Esquire '
Mayers, Mennies & Sherr
3031 Wahon Roud
PO Box 1547

wi
o= =
; = -
z @
Blue Bell, PA 19422-0440 «

Date: July 13, 2006

ww

Anthony D. Kanagy

CPH 375278y
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PPL. Electric Utilittes Corporation : (:7
and : Docket No. C-20055501 c
South Whatehall Township (Joined as an :
Indspensable Party) :
und :

City of Allentown Jomned as an
Indispensable Party)

UPDATED PREHEARING MEMORANDUM OF
PPL ELECTRIC UTILITIES CORPORATION
TO ADMINISTRATIVE LAW JUDGE CHARLES E. RAINEY, JR:

PPL Flectric Uulities Corporation (“PPL Electric”) hereby submits this Updated
Prehearing Conference Memorandum in compliance with the Order issued by Adminstrative
Law Judge Charles E. Rainey, Jr, (the “ALI™) on June 6, 2006.

L IN’!"RODUC"I‘I(;)N

’An overview of this proceeding was provided in PPL Electric’s original Prehearing
Memorandum submitted on May 10, 2006. PPL Electric does not have an update 1o tii:s section.

1L SETTLEMENT DISCUSSIONS

No settlement negotiations have been conducted to date, although PPL Electric stands
ready tu discuss scttlclmcnt with the Complainant. As explamned in PPL. Eleetric’s First
Preheanng Memorandum, PPL Electric does not behieve that scttlement 15 hikely given that the
crux of Ms. David’s complaint involves a water pumping station that is not owned, operated or -
cmitr(ﬂled by PPL Electric. Moreover, given that the water pumping station 1s owned by cither

the South Whitehall Township or the South Whitchall Township Authority, the Commission

Chu 375278
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;Ines} not have jurisdiction over the pumping station or service from the pumping station. 66 Pa.
C.S. § 1501, See also, Ernest Renda Contracting Co, Inc. v. Commonwealrh, 516 Pa. 323, 532
A.2d 416 (1987), |
1.  DISCOVERY

At the Imtial Prehearing Conference, the Parties conducted an informal discovery session
with Ms. David. Based upon the outcome of the Second Prehearing Conference, additional
discovery may be necessary, especially to determine what testimony and witnesses, including
potential expert witnesses, Ms. David intends fo present.  PPL Eleetric notes that the South
Whitehall Township has served Interrogatonies and Requests for Production of Documents on
Ms David.

PPL. Electric further notes that on June 30, 2006, PPL Electric Ccmductcd additional
voltage lests at Ms. David’s residence. P[’L;Elcétric sent the results of these te:;ts to Ms. David
ott June 30, 2006.

V.  ADMISSIONS OR STIPULATIONS
['he parties haw: made no admissions or stipulations.
V. FACTUAL ISSUES

A description of the factual issues was provided m PPL Electnce’s onginal Prehearmg,

Memorandum subinitied on May 10,2006, PPL Electric does not havé an update to this section.
VI.  LEGAL ISSUES
A description of the factual 1ssucs was provided m PPL Electnc’s onginal Prehearing

Memorandum submitted on May 10, 2006. PPL Electne does not have an update to this section.

(P 378278



VIL.  WITNESSES
PPL Electric anticipates presenting the testimony of Kristte M. Rippke in this proceeding,
Ms. Rippke 15 emploved by PPL Electric and is a Support Engineer, Field Services. Ms. Rippke

will testify to the results of the tests conducted at Ms. Dawid’s residence and the adequacy,

reliahslity and salety of PPL Electric’s service to Ms. David and the pumping station. PPL

Electric reserves the right to call additional witnesses if necessary.
VIIL. SCHEDULE
PPL Electric concurs with the schedule proposed by the South Whitehall Township and
the South Whuehall Township Authority in this proceeding.  Under their proposed schedule,
Cumplainant would submit her testimony vn or about September 28, 2006.  Other parties’
testimony would be approximately 60 days later, with hearings 20 days thereafier and briefing 1o

follow.

CPE 3715278vt



Of Counsel:

Post & Schell, P.C.

Date: July 13, 2006

CPH 375278v]

, Ré\,;-,pt,ctful Iy submitted,

itz

Dévid B. MadGregor (1D # 28804)/
Post & Schell, P.C.

Four Penn Center

1600 John F. Kennedy Boulevard
Philadelphia, PA 19103-2808
Phone: 215-587-1000

Fax: 215-320-4879
E-mzu’l:dmacgreqor[cifpostschell"co’m

Anthony D. Kunagy (1D # §5522)
Post & Schell, P.C,

17 North Second Street

12" Floor

Harrisburg, PA 17101-1601
Phone, 717-731-197¢

Fax: 717-731-1985
E-mail:akanagy@postschell.com

Paul E. Russell (ID # 21643)
Associate General Counsel
PPL Services Corporation
Office of General Counsel
Two North Ninth Street
Allentown, PA 18106

Phone: 610-774-4254

Fax: 610-774-6726 :
E-mail perussellwpplweb.com

Attorneys for PPL Electric Utilities Corporation




17 Norts Second Stree!

p 12th Floor
(\HEI_ l Harrisburg, PA 171011601
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www postschail com

Antheny D Kanagy

akanagy@postschel com
717-612-6034 Diract

July 14, 2006

VIA HAND DELIVERY

James J, McNulty

Secrefary

Pennsylvania Public Utility € ommxssmn
Commonwealth Keystone Building

400 North Street, 2nd Floor North

PO Box 3205

Hurrisburg, PA 17105-3265

RE: Linda L. David v. PPL Electric Utilities Corporation and
South Whitehall Township (Joined as an Indispensable Party) and
City of Allentowa (Joined as an Indispensable Party)
Docket No. C-20055501

Dear Secretary McNulty:
Encloged, for fikng, are an original md three (3) copies of the Reply of PPL I"]ectnc Utihities
Corporation to New Matter of South Whitehall Township Authontv in the above-relerenced
proceeding. ,
As mdicated on the enclosed certiticate of service, copies huve been served on the parties in the
manner indicated.

/™
Réspectfully submitted.,
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BEFORE THE . A
PENNSYLVANIA PUBLIC UTILITY COMMISSION 13 -
ool :

{z * X

Linda L David ' : ; : e

DOCUMENT % %

V. o T
' v 2 e?
PPL Electric Utilities Corpcratmn F O LD E R ‘ TR A
and Docket No. C-20055501 o
South Whitehall Township (Joined as an 3
Indispensable Party) :
and

City of Allentown {Jotned as an :
~Indispensable Party) :

REPLY OF
PPL ELECTRIC UTILITIES CORPORATION
T () NEW MATTER OF SOUTH WHITEHALL TOWNSHIP AU’ I‘HORITY

10 ADM[NIS’I‘RAT I[VE LAW JUDGE CHARLES E. RAINEY:

PPL Electric Utihties Corporation (“PPL Electn *”} hereby rephcs, pursuant to 52 Pa.
Code § 5.63, w the New Malter contained in South Whitehall Township Authority’s (“Township
Au,tharzl)"‘s) Answer that was filed on or about June 21, 2006 in the abm-'c-captioned proceeding

| On Qctober 26, 2005, Ms. David filed the sbove-captioned Complaint against PPL

by.{:[ecm’c, the South Whitehall Township (*Township™) and the City of Allentown. On November
21, 2005, PPL Electric filed an answer to Ms. David’s cumplaint and also filed a Motion to
Dismiss the complaint, or in the altemative jom the Township and the City of Allentown as
indsspensuble parties |

On March 9, 2006, Chuef Administrative Law Judge Veronica A. Smuth issued an Order
denying PPL E?ectﬁc’s Motion to Dismiss and granting PPL Electric’s request 1o join the
Tuwnship and the Cﬂy of All eméwn as indispensable parties.

AUG 1 4 2006




On or about April 27, 2005, the Township filed Preliminary Motions arguing that the
Commission should dismss the Complaint for lack of junsdiction and that the Township had
been improperly joined as an indispensable party.

On May 10, 2006, PPL Eléctric filed an Answer and New Matter to the Township's
Prehminary Motions.  PPL Electric agreed that the Commission does not have jurisdiction 10
decide this case, but based on the pleadings to déte, disagreed that the ’T ownship had been
properly jomed.  PPL Electric also filed @ Motion te Join the Township Authonty as an
mdispensable party. |

On or about May 12, 2006, the Township ‘ﬁled a Reply generally denying the averments
contained in PPL Electric’s May 10, 2006 Answer,

On June 6, 2006, Administrative Law Judge Charles E ’Ramcy {the “ALJI") 1ssued an
order joning the Township Authorty as an mdispensable party  The ALJ also ordered the
Township Authority to file an Answer to the Complaint within twenty days. |

On or about June 21, 2006, the Township Authority filed an Answer to the above-
captioned Complamt ’l‘hek ‘Township Authonity's Ansivcr contains new matter.

Pursuant to 52 Pa. Code § 5.63, PPL Electric hereby responds io the new matter

contained i the Tewaship Authonity’s Answer.

RESPONSE TO NEW MA'!"I‘ER
i Paragraph No. 11 of the Answer inco‘rporatcsrcspcmses to the Complaint and
does not constitute new matter.
12, I”ar&graph No. 12 of the Answer 15 a conclusion of law to which no response 1s

required




@ @

13 Paragraph No. 13 contains averments reparding injuries sustamned by the
Complanant.  PPL Electnc does not hai'e sufficient information to confirm or deny these
aw:‘mchts, undﬁhercibre, they are denied. However, PPL Eléctric specifically denies any
inference that it caused any injury or damagc 10 the Complainant.

4. Parugraph No. 14 contains averments regarding injuries sustained by the
Complainant.  PPL Electric does not have $ufﬁ'ciem information to confirm or deny these
averments, and therefore, they are denied.  However, PPL Elcetric specifically demes any
inf%renqe that 1t caused uny jury or damage to the Complainant.

15 Paragraph No. 15 of the Answer is a conclusion of ‘law to which no response is
required.

16, Puragraph No. 16 of the Answer contains averments regarding the Authority's
notce of the alleged dﬁngcrous condition. PPL Electnic does not have sufficient informah’on to
continm or deny these averments and this information is not reasonably available to PPL Electric.
Therefore, these averments are denied.

17.  Paragraph No. 17 contains avekrments regarding injuries sustained by the
Complainant.  PPL Electric does not have sufficient information to confirm or deny these
averments, and therefore, they are denied. Howcvcr, PPL Electric speciﬁcaily éehics any
inference that it caused any injury or damage to the Complainant

18, Paragraph No. 18 of the Answer 1s a conclusion of law to which no response is
required. |

19, Paragraph No. 19 of the Answer is a conclusion of Taw to which no response is

required.
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20 Paragraph No. 20 ot the Answer states that it incorporates New Matter asserted by
~other Defendants in f.his proceeding. The Paragraph does not specifically state which New
Matter 15 incorporated. Therefore, the averments c‘o‘ntamed in Paragraph No. 20 are denicd.

21, Paragraph No. 21 of the Answer is a conclusion of law to which no response is
required.

| 22 Parugraph No. 22 of the Answer is a conclusion of law to which no response is
requtred.

23, Puarugraph No 23 contains averments re_gardiﬁg injuries sustained by the
Complainant.  PPL Electnic does not have sufficient information to confirm or deny these
- averments, and theretore, they are dened.

24 Paragraph No. 24 of the Answer is a conclusion of law to which no response is
required. |

25, Paragraph No. 25 of the Answer is a conclusion of law to which no response is
required.

In the concluding Paragraph of this section, the Township Authonity requests 00515 and
fees ﬁ*c)m\v'thf:r Parties in this proceeding. The T o.wnship Authority's request for costs and fees
shoald be denied. The Commission is a creature of statute, and only has those powers which arc
expressly conferred i;pun it by the legislature or which arse by necessary implicmmﬁ Vertis
Group, Ine v PA PUC, 840 A 2d 390, 400-401 (Pa. Cmwlth 2004) (cuting Feingold v. Bell of
PA, 477 Pa. 1, 383 A.2d 791 (1977). There is no authority in the Public Utihity Code that would
ailow the Commission to award attorney’s fees.  Moreover, the C’omm(mwea)th Court has
expressly held that the Commission does not ‘have the authonty to award atmme‘y‘s fees,

1)chue‘m¢? v PA PUC, 117 Pa. Cmwlth. 28, 543 A.2d 196 (1988). Likewise, the Commission




® @
does not have the authonty to award costs to a party. PA PUC v. Duquesne Light Co, 61 Pa
PUC 485 (Order entered May 16, 1986).

26, Paragraph No. 26 of the Answer incorporates prior responses made by the
Township Authority 1n its Answer.  As such, PPL Electnic incorporates its prior responses
provided sbove.

27 The averments of Paragraph No. 27 are denied.  If Complainant’s allegations are
determined to “bx: true, they were not caused by the neghgence of PPL. Electne.

28 The avernents of Paragraph No. 28 are denied. If Camplamant proves her
damages. PPL Electric is not liable to the Township Authority for contribution or indemnity. In
addivon, the Conumission does not have the authority to award damages.

In 1ts concluding Paragraph, the TuwnShip Authority makes requests for relief to which
no response it required  However, PPL Electric notes that, as explained above, the Commission

does not have the autherity to award costs or fees to the Township Authornity,



WHEREFORE, PPL Flectric Utilitics Corporation respectfully ret;uests that the South Whitehall

‘Township Authority’s New Matter be denied, consistent with the responses provided above

T <y ,
espectfully submitted,

Jith B
A 1 wéJ' [
Bavid B, MacGiegor (1D # 28804{5
Post & Schell, P.C.
Four Penn Center
1600 John F. Kennedy Boulevard
 Philadelphia, PA 19103-2808
Phone: 215-587-1000
Fax: 215-320-4879
E-mail:dmacgresoriépostschetl.com

Anthony D. Kanagy (1D # §5522)

Post & Schell, P.C. '

17 North Second Street

12" Floor

Harrisburg, PA 17101-1601
Phone 717-731-1970

Fax. 717-731-1985

E-mail:akanagyf@postschell.com

Paul E. Russell (1D # 21643)
Associate General Counsel
PPL Services Corporation
Office of General Counsel
Two North Ninth Street
Allentown, PA 181006

C)f Counsel: Phone: 610-774-4254
v Fax: 610-774-6726
Post & Schell, P.C - E-mail:perusselli@pplweb.com
Date:  July 14, 2006 | Attorneys for PPL Electric Utilities Corporation




CERTIFICATE OF SERVICE

hereby certify that a true and correct copy of the foregoing dotument has been served upon the
following persons, w1 the manner indicated, in accordance with the reqmrt,mems of § 1.54
{relating to service by a pamupmz)

Linda L. David
2922 W, Fairview Street
Allentown, PA 18103

Martin J. Danks, Esquire
Assistant City Sulicitor

City of Allentown

435 Hamilton Street, Suite 519
Allentown, PA 18101

Anthony R. Shert, Esquire
Mayers, Mennics & Sherr
3031 Walton Road

P.O Box 1547

Blue Bell, PA 19422-0440

Date: July 14, 2006
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