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BEFORE THE ;
PENNSYLVANIA PUBLIC UTILITY COMMISSION

- Equitable Gas Company, a Division of

‘ Eq;iitablg*: Resources, Inc. D O C U M E N T

v o | e C-20031128
,  FOLDER '1’
I'he Peoples Natural Gas Company d/b/a S
Dominion Peoples :

PREHEARING ORDER

Before
Michael A. Nemec
Admunistrative Law Judge

HISTORY OF THE PROCEEDING

| The complaint of the Equitable Gas Company (“Equitable™) against the Peoples
Natural Compiany (“Peoples”), alleging inter alia duplication of tacilities, predatory pricing,
unfair competition and rate discritination, was filed on August 29, 2003. People filed an answer
and motion to distuiss for failure to join an indispensable party, the Pittsburgh Allegheny County
Therxrxai’x,LTD., (“PACT"} on September 23, 2003, Other pleadings have been filed, including a
Peution to Intervene by PACT on October 2, 2003. The Commissidn’s Office of Trial Staff
(*OT$") has intervened and commenced discovery. The proceeding was assigned 1o me s
présiding officer by hearing notice dated November 5, 2003, that set November 20, 2003, as the

date for a prehearin g conference.

The prehearing conference was held as scheduled in Pittsburgh on ‘Navember 20,
2003. Counsel appeared for Equitable, Peoples, PACT and OTS. Equitable and Peoples filed




prehearing memoranda. This prehearing order memorializes the matters discussed, decided
andfor agreed to by the parties during the prehearing conference.

The following discovery and litigation schedule was established, All due dates

are for service “in hand”; electronic or FAX service will satisfy the “in hand” requirement.

I, Preliminary discovery will be completed on or before January 30, 2004. Reponses

to preliminary discovery requests are due in 15 days.

2. Equitable’s direct, prepared testimony and exhibits are due February 27, 2004.
3. Responses to discovery requests direct to matters raised in prepared testimony are

due in 10 days.

4 Peoples and Interveners direct, prepared testimony and exhibits are due April 16,
2004. ‘

S. Equitable’s rebuttal testimony and exhibits are due May 7, 2004,

6. Peoples and Intervencrs outlines of surrebuttal testimony are due May 14, 2004.

7. Evidentiary hearings will be beld in Pittsburgh on May 18, 19 and 20, 2004.

8. The schedule for briefing will be established upon the close of the record.



This Commussion’s requirements for the preparation and filing of written

testimony and related exhibits are set forth in 52 Pa, Code §5.412.

All parties are urged to engage in informal discovery whenever possible, This
Commission’s procedures for discovery are set forth in 52 Pa. Code §§5.321 et seq. Thé parties
should not send me discovery material or cover letters unless attac:hed’td amotion to compel. All
motions to compel must contain a certification from counsel setting forth the informal steps

taken to resolve the dispute.

This Commission encourages settlements. 52 Pa. Code §5.231(a). The
encouragement has been extended to urging the partics to agree to the terms of a proposed

protective order.,

The petition of PACT to intervenc in this proceedmg is granted, and PACT may

tm: an answer to Lquttabie s complaint within 20 days of the date of the prchcarmg conference.

Finally, any provision of this Prehearing Order may be modified upon motion and

cause shown by any party.

- _ { 4 W
chhdcf A \'cmec
Administrative Law Judge

Dated: Noveniber 21, 2003
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receiving copies of Equitable’s Complaint.
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Picapio SNEaTH MILLER & NorTON. P.C.
ATTORNEYS AT Law TN A

4710 US Steer Tower
800 GRANT STREET
PrrrsprreH, PENNSYLVANIA 15210-2702
{412]) 288-4000

Fax (A1) 2882405

412-288-4010
_ picadic @psmn.com

November 21, 2003

James J. McNulty, Secretary Q
Pennsylvania Public Utility Commission , ‘ ECE
Commonwealth Keystone Building : / !/
400 North Street Ay :
P. O. Box 3265 B ey, 21 20

Harrisburg, PA 17105-3265 SECR%(;'T’UT)» 0
; ARye OMinon,
In Re: Docket No, C20031128 S Bugg, SSiow

Equitable Gas Company, a Division of Equitable
Rasources, Inc., Complainant ‘

The Peoples Natural Gas Company, d/b/a DO C UM E N T
Darminion Peoples, Respondent o ~ O A ‘
* — 1
Dear Secretary McNully:
Enclosed for filing on behalf of Pittsburgh Allegheny County Thermal, Ltd., are
the original and three (3) copies of our Answer to the Complaint of Equitable Gas
Company. | have aisc enclosed an extra cover sheet for the Answer, which | would

appreciate your date stamping and returning to me in the enclosed self-addressed,
stamped envelope. '

We are also enciosing copies for the Commissioners that were shown as

ntony P. Picadio

APP/itk

- Enclosures
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James J. McNuity, S’ecreig

Page 2
November 21, 2003
co(wlenc.); Office of Trial Staff

Office of Consumer Advocate
‘Office of Small Business Advocate

Honorable Terrance J. Fitzpatrick
Honorable Robert K. Bloom
Honorable Aaron Wilson, Jr.
Honorable Glen R. Thomas
Honorable Kim Pizzingrilli
Charles E. Thomas, Jr., Esquire
Daniel L. Frutchey, Esquire
Norman James Kennard, Esquire
Susan G. George, Esquire
Randall L.. Crawford



E‘QUITABLP GAS COMPANY
Complainant

Complaint Docket No, C-20031128 |

V.

THE PEOPLES NATURAL GAS : ‘ — :
COMPANY d/b/a DOMINION PEOPLES : :
, ; ,d Rcspojldcnt c , D O C U M E N T

FOLDER

ANSWER of PITTSBURGH ALLEGHENY COUNTY THERMAL, LTD.

to COMPLAINT of EQUITABLE GAS COMPANY

This is Answer is being filed on behalf of Pittsburgh Allegheny County 'I‘hermﬁl, Lid.

{ PA(;‘T J, pursuant to leave grzmied by the Adminmistrative Law Judge on Novembe,r 20, 2003.
| L. Admitted in part. In addition to Equitable having cuétomers who are some of the
most economcally disadvantaged residential customers in Pittsburgh, as docs Thc Peoples Gas
Company, PACT provides sleam service to govemmemal agencies who provide benefits for all
the most cconomically disadvantaged residential c&stomex‘s and agencies who provide service to
them, throughout al) of the service areas of both Equitable Gus and Thé Peopics Gas Company;
- and whose budgets will be adversely affected, énd hence" t’heir ability 1o coﬁtinne to provide
governmental services to all the disadvantaged will be adversely atfected, if Equitable is allowed

the “telief” it seeks.

S ' pockeTEy
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3. Denied. PACT does not “provide steam heat sérvjce to several business émitissf’
as ulleged by Equitable Gas, but rather provides s,tear‘n’ Sel"vi¢e to the owners/operators of
- approxmmately 85 buildings in the Golden Triangle section of Pitisburgh.' By way‘of further
an#xycn-by éilcgixig that PACT only serves “several businesses.” Equitable Gas is erther wocfully'
unfamiliar with PACT, 1ts customer of many years, or alternatively is attempting to mislead this
Cm;m‘u:s‘;viun’ as to who PACT is, while not j’uiningPAC’T as u party defendunt to these
proceedmgs’. |
| 4. Admitted in part and depied in part. The “Equituble/PACT Agreement,” by iis'
terms, terminates at the end of September 30, 2003, and in December, 2’0(4)‘2, quiiitahle Gds
ad?i:scd; PACT that it would not renew t‘he same agreement with PACT for another term unless
PACT agreed to kzx 67% increase in rates. It is denied that at 'zﬂl times Eq‘uiiuble‘g serwqé to PACT
hu$ been adequate, in that under the agreement in f;f-fect between PACT and Equitable Gas
- preceding the **Equit;ibic/PACT Agreemem”‘ identified by PACT, Fquitable Gas interrupted
service to PACT on a commeraially unreasonable short mmcé;reqmrmg PACT to temporarily
curtail service \&'hiiﬁ it switched to oil from gas, resulyting 1 the paragraph numbered 1.00 1n the
“Equituble/PACT Agreement” being added to the “EQuitabIe/PACT Agreémem,” at PACT's
msistence, 1o enable PACT to prévc;nt the total physical destructidn of its system if Equitable Gus
should ever do the same thing again without adequate prior notice to PACT. On less than 24
hours” notice, Equitzib!e curtailed service to PACT for the periods of January 19 throﬁgh January

21, 1994; March 8 through March 11, 1996, February 4 and February 5, 1999, and March |

"“Including but not limited to the City County Building. the new Allegheny County Jail,
Allegheny County Morgue, the new Convention Center, (0.S. Post Oifice, Federal Reserve
Building, Federul Court House, State Office Building, hotels, restaurants, large and smadl office
buildimngs, etc, | | | |
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ﬂn‘uizgh March 4, 2003. The order to curtail bcginnihg on March 1, 2003 was for unmediate

curtailment  None of the curtuilments appeared to PACT lb have occurred as a result of any
‘shorytuge of supply or system failure, and PACT believes that the 1996 cunailment‘ was for the‘
purpose of ullowin’g Equitable to sell gas that was othefxvise deliverable tc‘>‘ PACT, to‘ third parties
at record high spot prices, and for no other reuscm. If PACT does not have an adequate and
continuous supply of fuel to the extent that its system starts to cool down, the steam lines owned
by PACT would begin to contract, at times tearng steam line Anc:hors out of Ihé Walls in the
tunnels owned by PACT, and potcntiall‘y czxusing‘catastrqph,ic damuge Vto"PACT’s, syster,
potentially shut{‘xng down downtown Pittsburgh,

Furthermore, i addition to providing steam heat, as poiméd out by’EquitubI’c,, PACT
provides steum for absorption air conditioning to facilities including the new Allegheny County
Jail and the Benedum Center. Equitable Gas only prdvided PACT with interruptible
tranSpmation service, and not the firm gas transportation service as PeOpIeS will provide PACT
after September 30, 2003, |

5. It is denied that Equituble charged PACT a “discmnted" transportatioh mm.’ To
the contrary the rate finally charged PACT wus a negotiated rate that is lower than the rates
Equituble med to charge PACT during the negotiation of the "‘Ecjunabie!PACT Agfeement”.
Eqﬁim‘ble obtained consideration for giving PACT the negot‘iaced rate that it did, as more fulty set
forth i the Eqmtable/PAC'I‘ Agreement, including but not limited to having had PACT as one of
iis customers for the mrm(s) set forth therein. It 15 admitted that in the ‘“Equitable/‘PAC'I‘
Agkec:mcni," PACT and Equitable both contemplated zind agreed ;hat PACT might seek gas

transportation services from Peoples, the only other existing gus distribution company whose
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service territory includes the location of 'PACT‘S system for servitét to begin upon termination of
the “‘Equnab}e/PACT Agreement.” Being in the gas transportation business, Equitable knew that
it PACT would seek such service from Peoples, PACT would have to make decisions and
commitments relating thereto long before the expiration date of the Equitable/PACT Agfec:ment’,
afu‘l therefore the par{ics made no restrictions on the date upon which PACT could obtain an offer
from Peoples to supply transportation services, which Equitable could auempt to match. It’is
demed that PACT negotated the Equitable/PACT Agreemem with the intent to “preserve
ﬁquilublc's market pesitiyqn for gas transportation 1n the Pittsburgh area,” as c:vidénccd in the
express wording of the Agreement: - that both parties to the Equitable/PACT Agreement
- specifically contemplated a real possibility and right in PACT, o seek gas transportation services
from Peoples at the end of the term of the Agreement.

‘While PACT's promise not to give any third party an easement or n’gi‘.t of Wiy to run a gas
line ;;!pgig PACT's steam distribution corridors was part of the consideration to Equitable in
negotiating the final price 1n the Equitable/PACT Agreement, it is denied that the provision in any
’way zxmcmmedm a futere guarantee that it wobld ncver happen. If Equitable had wuanted to
prevent PACT itself from building its own gas line, it could have so provided in the agreement
which it drafted. but it did n0t so provide becausc’PAC'[' would never have agreed to 1t. By way of
- further unswer, PACT has not granted ANY ihird party ANY eusements or ﬁgh; of ways to run
any gas line along PACT’s stc:Am distribution corridors. PACT never had pa‘we’r or cc)ﬁlrol over
anyone who might wish to run a gas line through ahé streets of Pittsburgh. PACT could only
restrict access (o its own tunnels, and not access in the streets of the City, It was only in its own

tunnels that PACT had power to decide whether ANYONE could run a gas line along its steam



distribution sy‘swm.y Furthermore, by way of further answer, the gas servic‘é line built by PACT to
connect with the Peoples system runs through the streets of Pittsburgh, und not through PACT's
wanels, being a path not covered by the “Equitable/PACT Agreement.”
| 6.  Denied in part. Equi‘table‘knﬁw in Dcéexﬁber, 2002, ihat PACT contemplated
()bmi.ning service from Peoples when Equitable refused to éveq make an offer to PACT for gas
trimsportation service cbmmencing upon the termination of tﬁe “Equitable/PACT Agreement,”
and Eqmmble’ was repeatedly and. frequently -udv-tsed that PACT was seeking such alternative
service from Peoples from thén on through July 2, 2003, when PACT and Peoples entered into
their transpm‘mlion agreement.  Equitable refused (o extend the term of thé Equitable/PACT
Agreement m December, 2()02‘} ft xs admitied that Equitable submitted a letter to PAC’[‘ dated
July 11, 2003’, whichy\ms O days after PACT had signed the transportation agreement with
.'Pcﬂplé&, tﬁ@ugh thé letter does not reveal that even then that Equitable did, or could, match
‘P'.cc;pies" offer. In fact, Mr. Delana of Equitable Gas told PACT that Equitable could not, m any
‘way, match the Peoples ofter, particuiarly with respect to the issue of the “basis” that would be
;vchiu'gcd bmr gas delivered through the gas distribution systems and ihc suppliers availabie to
PACT on the two d»istribution systems. Equitable was never able té‘ and stili cannot, in any way,
match the Peaples’ oﬂ’cif so that PACT would be in the same position with either local gas
distribution compuny. |
By way of answer to the fz.)otttoies to parageaph 6, PACT does not believe, and therefore
denies, that the offer from Peoples, which PACT ’aécep'md. was in any way “unrealistic and non-
competitive”™. To the contrary, Peoples will gain PACT"’-S transpurtimdn business for at 1fcas,1 thr:’

next 15 years, with a relatively insignificant investment on its part, and considerning its marginal




costs of simply accepting PACT's desire to transport through the Peoples’ system, Peoples will
have better served itself and its other customers, unlike whug Equitable achieved through its
commercially unreasonable treatment of PACT and its acuo’ns/ina’ctions. It iS’fUI’{bfV:r denied that
| PACI‘ had any obligfaiion to wait unul September 30, 2003, to plan for its future gés
transportation needs, as asserted by Equitable during PACT’S attempts to obtain a commercially
reasonable ’offc’rr from F,;;uitabie, there being no such ximé requirement in the ”Equimhle/PAC’I‘
~ Agreement,” which was drafted by bquitable. On July 3, 2003, Equitable (:‘vas received the
agreémcnt that iad been signed by Peoples and PACT bn July 2, 2003, contrary to the suggestions
of the atlegutions of paragraph 6. | |

COUNT I - DUPLICATION OF FACILITIES |

7. PACT incorporates by reference the averments set forth in the foregoing answers to
paragraphs | through 6 of Equitable’s Complaint, as if fully set forth herein,

8. Denied in part. The gas line built by PACT is not public utility property. Peoples

does not own the gas line and did nm’ﬁnance PACT’s gus line. The reference ’ta"‘wasteful
duplication of facilities” in the Cémmission‘s decision has 110 application in this case, in us much
as P‘AC”I“, and not Peoples, engineered, financed and built the gas service line in question.
- Contrary to the intimations of Equitable’s C’ompimm, if this Commissioxl restricts or disallows the
use of the gxs service line that was built by PACT, through PACT’s financing thc’ construction
through a loarf from PNC Bank, NA with the line itself being the collateral for the loan, this
Comunussion will have taken non-public utility pmpény, and will have créaf.ed ecanomic waste,
where Equitable waited until the line was almost cémplctely built before commencing any actions

against Peoples or PACT, and would amount to an unconstitutional taking of PACT’s property
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without just compensation, as well as the mki‘ng ’of’PI\‘C Bank, NA"s security intefest in the line
~which must have a market value if it is to have uny value as security for the loan already made to
PACT and expended on the gas line. If anything, the public nterest would be damaged by
grz:mmg Equitable’s request to destroy the mm’kei value of the line, and deny its Qéability, and/or
V] destr’oy the ccom‘)mic’ benefits to the Pittsburgh ﬁrca community by‘grnming any of the relief
sought by Equituble. f anything, Equituble Gas has intentionally created such barriers to gas
 transportation by 1§ customers on its system that Equitabie has cffcdtivciy destréyed the ability to
ur;hie?e the eads of the Natural Gus Choice and Competition Act, ’by institutionalizing its taciff
restricyons and pmcliccs for gas transporters such as PACT.

9. The relevancy of paragraph 9 of the Complaint is denied in thut this case does not
involve any public utilities “expending substantial resources” to cxpan‘d service ktem’tory, Here,
PACT, und not Peoples, risked invested fundsk in Building the line, to essentially no risk to
Peoples. - And Peoples ‘is _1191 expanding its service terniory, as referred to in the testimony quoted
in Equitable’s paragraph 9. To the extent that Equitable‘loses only PACT as 1ts cﬂstomers, it is
entirely of Equitable’s own making, and this Commission should not reward or protect Equitable
from the results of its commercially and civilly unreasonable treaument of one of its largest
c:us’tyomers. The results to Equitable are entirely  result of its ownh cavaiier arrogénce in dealings
with PACT, with no concem whatsoever to the impact of Equitable’s demahds upon the
governmental and ather ‘b‘odi’es that onuId bear the brunt of Equitable’s demands and practices.

10, As an answer o paragraph 10 of the Complaint, if and to the extent that
Equitubie’s customers’ well betng has been damaged by PACT entering into an agreement with

Peoples, al. of that result is solely a result of Equitable’s manugement’s practices, and the
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Equitable shareholders, and not Equitable’s customers, should pay the full pn‘cé of the abusive
and impmpcf actions by’Equitable that are described herein and in PACT's Petition to Intervene,
Considering the marginal costs tQ Peoples of providihg service to PACT under the agreement
between them, Peoples’ customers will be better off than without having PACT transport ihroug,h
Pébpics’, éxtsting dism‘bmion system. Equitable Gas should have given thought to the pdblic
interest before it stzmed to abuse one of its biggest customers, PACT, rather than after the fact of
the natural results directiy flowing trom Equitable’s commercially Qnrcasonable behavior,

11, Denied. kBefor’fe Equitable even uttempted to take any legal action against PACT
, ’undlor Peoples, PACT had almost completed the construction of i‘ts gas service line to the
Peoples” system, and by now the hine has been completely constructed and will be available for
full service by ma‘cnd of September 30, 2003, without Peoples having had tb builci the line.

12. It is admitted that actual field constructicn started August 3, 2003, a month after
the s;gning of the agz‘eem’enﬁt between PACT and Peoples. and that it could not have started any
later, ds Equitable knew at all times duning its relationship with IPACT. By way of further answer,
duting the entire construction, Equitable had its teprcSEntutivcs on site, walching all tho
crmstmélmn, knowing the degree of almost complete construction before it undertook any
ligation aganst PACT or Peoples in reference thereto.  Equitable's beliefs are not prdof,
Disbelief on the part of Equitable with respeet to everything told to it by PACT helped lead it to
the posture that it is now in, the results of which should fall on the shoulders of Eqmtab!e;s '
stockholders, and not its customers.

13, The pipeline constructed by PACT is indeed a 12" line, that PACT's engneers

decided was necessary to supply the POTENTIAL volume df gus that PACT MIGHT need



sometime over the next 1‘5 years, and that it had to be sizcd as such to assure sufficient pressure at
PACT’s plant, and for no other reason.

14, Iris dcnicd that the only conclusion that can be reached is the one that Equitable
Guas desires the Commission to reach. To the contrary, in keeping with gmd business pmcﬁces,
given the relative cost of doing s0, PACT made reasonable decisions in ’the dcsigvnk'of its gas
‘ pipe,line to cover the needs it might have if its sales should grcw) over the néxvt 15 years, so that it

will not find itself 1n & position of having to renegotiate any new gas transportation agreement

during that time period. It is denied that PACT has any intent to supply gas to any customer of

Equitable. I PACT should ever think of providing gas transportation services 10 the public, it

“would necessarily have to petition the PUC for a certificate of public convenience to do 5o, as
well as a;mmid ity Articles of In,corporatién, a copy of which is hereto attached as Exhibit 1. This
Comrssion should deny Equitﬁl;le’s request that Lhe Commission shallk preéﬁme that PACT will
not comply wiih; the law in the future. Peoples has no right w 'u,:ii'zze PACT's gas lihc for

anything except using 1t as PACT's service 1me for supplying gas to PACT. PACT believes, and

therefore avers, that the statement that “PACT has described the pipeline lo an Equitable

employee us not just a customer service line but as a money generyator' for PACT" is untrue and a
falsehood. To the contrary, Equitable was specilically oral‘}y‘ told by PAC’I‘ that PACT would
NOT supply :m.y gas 10 Equitable’s c*usmrfxers, and had n’o plans to do so, weﬁ before Equitable
smncd uriy litigation agmnst Equﬁziblc or Peoples.

15, Denied in its entirety. While PACT designed and built the gas service line as 1f it

were a gas distribution line, and not a gas service line, as shown in PACT’s agreement with its

contractor who installed the line, a copy of which is hereto attached as Exhibit 2, PACT
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demanded f;uc'h standards to assute public safety as well as to construct a system that would
cumply with all governmental regulations and the demands of the City of Pitytsburgh, as well as to
assure thai the line would havé 4 muarketable value to entities such as Pgoples AND Equitable, in
the event that PACT should fz‘xil‘ in 1ts business and not be abie to pay oft its loan. If PACT should
defauht on iis loan for the construction, it is not unlikely that Eqﬁnmbia i’tsc’:lf would be interested
in purchasing the line in order to proteét, its market share from, say, Peoples. Thegas kline was
engineered after due considerations of the physical attributes of the g:;s line installed, as d.esﬁri’be.d
by s manufucturer, as well as caleulations of heat fl,kuw in Lhc: event of any breakage of any steam

line in PACT’s tunnels in which the lines are contained, in such a fashion as to somehow breuch

the walls of the tunnels, an unlikely scenario, especially given PACT’s constant monitoring of all

aspects and operations of its complete system. The line, as installed, poses no d;inger to the public |
or anyone else. Equitable’s “worry” that it will *invariably (be drawn into)” such a situation is

11nr¢u§0nablé spe‘c‘ulati‘on,‘ which, even if true, 1s typii:ai of the “possibilities” that everyone in the

world faces every day, the “possibility” of being drawn into something that should not have ,
~involved them. The gus service hine inSta‘:led by PACT is properly spaccd and protected agafnst.

 the dangers Equitable intimates in ils paragraph 15.

16. All of the allegations of paragraph 16 of the Complaint are réstate‘mems of
anoundcd usscnionks maﬂe by Equitable in other parts of the Complaint, all of whi“ch’ have been
| denied by PACT. People.é did not build and does not own the line that PACT built. There ié no
“coUusion’f etween PACT and Peoples, which‘ Equxt'ab‘le alleges withaut any allegation of
kspecific facts to support the fulse conclusion. The public interest will be more damaged by this

Commission granting any of the relief requested by Equitable Gus, than if the Commission left

19
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Equiiaﬁlc Gas'with the rational results any businessman should foresee if he deulr with PACT the
'way that Equitable Gas did as d‘escribeﬁ herein and in PACT's Petition to Intervene. Contrary to
imp,c’ding the competition envisionéd by the ’Namral Gas and Choice and Competition Act, the
actions of PACT have, instead fi mhercd the ends of that Act, as more specifically described in the
New Matter below. ’ | |

17 Itis denied that PACT could’have t’xscd the sume gas suppliers while remaining on
the Equx”tub.’é (as system, for reasons mére fully set forth in the ffouowmg New Mauer. }

WI~1BREFORE, PACT respectfully requests that this Commission allow PACT to
continue to operate on and after October 1, 2003, under 1ts existing agreement with’The Peoples
Natural Gas Com»pany, and that this Commission find that it 1s in the public interest ta do 50, and
that this Commission not bar Peoples from providing gas service to PACT pursuant to the temﬁs
~of the ugreemert between Peoples and PACT, and that Ehe Commission not act in mere
presumption of the existence of some nefarious dealings between Peoples and PACT, as Equitable
- Gas usks 1t to do, and that this Commission take no action whatsoever about who MIGHT have an
opportunity to purchase PACT's gas service line if it should ever be availuble for sale, especially
given PNC Bunk, NA’s security interest therein, and deny uny and all other relief sought hy’
Equitable to offsct the results of ns’ own bad business dealings and practices.

COUNT H - PREDATORY PRICING

[¥.  PACT incorporates by reference the averments set forth in the foregomg answersto
paragraphs | through 17 of the Complaint, as if more fully set forth herein at Jength.
19, The agreement between Peoples and PACT speuks for itself, and any interpretation

thereof added by Equitable Gas is specifically denied.

1
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20, CGrven that Peoples did not have 1o make any major investment to gain PACT as a

customer, and being that PACT sought Peoples’ service out on 1ts own volition because of the

~inappropriate actions of Equitable Gas, and because if PACT’s load does grow in the coming

yeas, Peoples will greatly benefit f‘rom such gfowth, and because of marginal pricing, Peoples has
minimal costs to provide the contracted-for services to PACT, it is demed that the ﬁgreemcm
between PA‘C’(‘ and Peoples is in any way unreasonable or indefensible. To the contrary, forcing
PACT to uccept the inappropriate actions of Equitable, as described herein and in PACT’s
Petition to Intervene, would be “indefensible under any reasonable test of commercial propriety.”
21.  The zllegations contained 1n paragraph 21 of the Complaint entails a ’r‘equirement
of knowledge not-in PACT's possession, and therefore the ullegations are denied and strict proof

thereof is demanded at a hearing. In any case, given the unigue happenings in the mteructions

between PACT and Equitable, and under the circumstances of this case, the result that flowed

directly from I&‘qmtuble"ks commercially unrcasnn’able ahd abusive behavior towards PACT, alone,

makes the results entirely defensible add reasonable under-any test of commercial propriety and/or

civil ‘p‘ropxiety. |
WHEREFORE, PACT respectfully requests that this Commission dismiss Equitable’s

'(L:ampmiﬁt in its entirety and dehy all relief requested by Equitable Gas

COUNT IIl - UNFAIR COMPETITION
22 PACT incorporates by reference the averments set forth in the foregoing Answers
t paragraphs 1 through 21 of Equitable Gas’s Complaint as 1f more fully set forth herein at

length.
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3. It is denied that P’coplés part:cipated in any wuy in wnslructing PACT’s gas
service ling, other than by providing the intecconnect with its own system and the metering, all as
required by Peoples” tanff filings approved by the PUC. It s denied that Peoples acquired any
business from PACT through compettion with Equitable. To the contrary, all that Peoples did
was grant PACT ts réquc&ted service, without knowledge or awareness of the problems that
PACT was having with Equitable Gus as described herein and in PACT’s Petition to‘ Intervene.
Peoples acquired PACT’s busineés completely as a result of Equuable’s commercially

unreasonable behavior with PACT and for reasons set forth in the following New Matter, 1t is

further denied that Peoples incurred any risks that will be borne by its customers, given that

Peoples hus mvested very little to acquire the business from PACT, with its pmemial to grow m
the futute. |

24, PACT has no krowledge of thc financial matters of Peoples _Qr; Equitable Gas, and
hc‘ncé denies all the allegmi()ns éemuined in paragraph 24 ard demands proof at trial.

25. It is" denied that Equitable is “not afraid of compétinon"‘, its action now before this
Conumssion speaking for itself.  Additionally, in feur of competition, Equitable hus done
everything in ity pOWer to deny ii{s customers a fui‘l und fair access 10 ga$ suppliers on
commercially reasonable terms and conditions, resulting n there now «bamg only one supplier on
{hc Equitable system w‘hu can provide PACT’s full g:is requirements, while that sume supplier,
delivering through the Peoples® system, can supply PACT’s full gas reqﬁirements at cheaper rates
because of Peoples’ more reasonable terms for transportation of gas and greater c:‘o—c’)'pe'ration with
independent gas suppliers than Equitable offers. As a result of there being a number of other

suppliers who can also supply PACT’s full gas requirements only through the Peoples® system,
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PACT was able to lower its gas suppl’y even lower from the siame supplier. PACT’S entry iﬁiu the

gus‘ market nvuilable on}y’ on the Peoples’ system adds to éompctition in the gas supply market,
~which has been destroyed by Equituble on its own system.

| The “Neiv Rules” that should be conveyed to Equitable, as it re(juests, is to treat its

customers with at least common courtesy or suffer the natural consequences, and to stop trying to
prevent cempetiiion. in the natural gas supply market, in contravention af';the Némra} Gas Choice
and (Zom‘petilioh Act.

| Equitable’s argument that Peoples “could have negotiated price” is utucasonable, in as
much as during its negotiations with PACT, Pgop!es had no knowledge whatéoever of the
difficulties that PACT was having ’with Equitable Gas, ot the price that Equitable Gqs had offered
PACT in December, 2002. Equitable’s complaint that Peoples might bave negotiated for a higher
price ulsé ignores PACT’s own economic limitations, being thut' it intended to fully fund the
construction of its own gas service line, all of which Equitable is igmjring.

In further contradiction toEqui.tabie’s allegation that Peoples “knew” zhai Equitubie had a
right to “mateh” any offer made by Pcép]es. PACT specifically denies that 11 so adyised Peoples
of eqittablc’s right before completing all negotiations on its new agreement with Peoples. Aguin,
| ”Equitabl‘e’s Complaint contains nothing more than shnll speculations and “what-if’s™, in an
uumﬁpt to damage PACT even more than 1t already tried 1o d’d. As a further answer to Equit&bie’s
allegations of the unreasonableness of PACT ‘dema'ndin‘g a 1S year contréct with Peoﬁlas. as early
us December, 2002, Equitable Gas advised PACT that it beﬁeved xhai Peoples did not have the
{inuncial whérewiihui to construct a gas pipeline (o PACT, and that in fact, Equitable was taking

customers away from Peoples, and stated that perhaps Eqmmble might be able to buy The Peoples
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Gas Company because of its falling murket share. This comment by Equ’ztable aise impelled
PACT, a the outset of its anciti:nions with Peoples, to demand a ]ong-téﬁn sarvice;agre‘:eﬁent
from Peoples to not only spread its investment over the Jong term but alsp fc uvoid the danger of
the total elitmination of the competition between Equitable and Pcoples in the near -;érnx But for
obtaining a 15~year term agreement with I”coplés, PACT would most Iikely noi ﬁave entered 'iﬁ't,o
any gus tm‘nyspoﬂauon ‘with Peoples.  Peoples had no choice but to give PACT a long-term
transportation agreement, if 1t wanted PACT’s business at a vcrykmmi-mai cost to itself.

Equitable argues, in C()ncfad;cu«an to its earlier accusations that Pcoplcs somehow finunced
the coﬂstmmiot of PACT"s gas line, that “Generally long-term agreements are offered when a
: _}n‘li,{.ny must expend m‘nsiderablé initial costs to connect a customer.” It therefore recognizes that
Hor g,Qmm agreements are desx‘red by those who are investing « ot of money at the outset. PACT
invested 4 lot of money at the outset of the performance of its contract with Peoples, when it
borrowed to build its new gus service line. There is no Jess reuson for PACT to demand a long-
term ugx’eemém than if the mvestment shoe was on Peoples” foot. Furthermore, public atilities
usually view such Iung;tcrm contracts as beneficial to them, Here Peoples was able to obtain a
long-term lock up of PACT as a C1xston1ér, which Equitable had refused to do, without having to
make any signzt‘icém financial investment, It is ther‘eforé denied that there is anything
unreisonable about the agrecment between PACT and Peoples. Equitable attributes to Peoples its
own belief that the local gas distribution company is the sole dictator of terms of ne'gtutiﬁted
~contracts with 1ts customers, That has now been shown by PACT 1o be quite untrue. It is denied

that Peoples “gave away” any bargaining leverage that it knew it had, and Peoples and PACT
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should ert thereatter have to surrender the results obtained through arms length ‘bargm’ning to
satisfy Equitable’s need for revenge. |
WHEREFORE, PACT respectfully requests that Equitable Gus’ requests for relief be
denied and its Complaint dismissed.

" COUNT 1V — RATE DISCRIMINATION

26.  PACT herein 'iﬁC()t]?()t'ares by reference the foregoing answers (o paragraphs 1
tﬁmugh 25 o‘i'Eqm table Gus’ Complaint, the same as if more fully set forth herein at length.

?.7 | Iff Equitable Gas has standing in fhc fivst place, (ukraise the issue of whether
another public utility has discriminated in rates charged to its customers, PACT denie$ that it
obtained any “preference or advantuge™ in violation of Scctmn 1304 of the Public Utlity Code, in
as much a5 the rates charged and to be charged by Peoples to PA(,T are permiitted under Pcc&fxlcs’
Commission appr{wed tariff, and such action by Peoples will help open up the natdrai gas supply
market for éunsumcrs of natural gas that Equitable Gas tried to, and does, discourage. The natural
result that occurred as a result of Equitable Gas® commercially unreasonable treatment of one of
its myajo‘r customer is beneficial tb the unfortunate customers who rematn on the Eqﬁitablé system,
in that B‘qui(ab[é will have learned to treat its rermaining and new customers with gkreater respect
and commercially proper behavior.

WHEREFORE, PACT respectfully requests that Equiable Gas® requests for relief be
denic:'d’ami 1ts Complaint dismissecﬂ | | |

NEW MATTER

AND NOW comes PACT, by way of further answer and defense to Equitable Gas’

Complaint, und asserts the following New Matter:

1o
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28.  PACT herein incorporales the allegations contained in its Petition to Intervene, the

- same as if fully set forth at length.

29.  In as much as Peoples has not duplicated ANY of the facilities of Equitable Gus,
and being that Peoples Gas is not expanding its service territory to anywhere where it was not

ulready authorized to serve, in providing service to PACT, Count I of Equitable’s Complaint,

“Duplication of Facilities,” should be dismissed, in as much as any material facilities built to

enable Peoples to serve PACT were provided by PACT. 4 non-regulated, non-profit entity

operating in the nature of a co-operative.

30, Equitable Gas Company has no standing to raise the issue contained in Count IV of
is Cdlnplain‘t, “Rate Discrimination.” The issue of Peoples dis’cﬁ‘minating in rates charged to its
customers is a maftér to be settled between Peoples, L‘is customers and the PUC, and’Equi table
Gas has nd legitimate stake in the issue and lacks standing to complain thereof, and Count IV
ysh,{mld therefore he immediately dismissed. |

31.  Granting any of the relief requested will damage all of the taxing bodies that are

- Members of PACT, whose costs of operations will be signtficantly increased by any such action

byihc; Commission; all to the detriment of all persons and entities served by such taxing bodiés;
which‘fur exc¢eﬂs those poorer residents \Qho are served ov Equitable Gas. The "che” req&csted
by Equitable will do more damage than any of thé hzom that Equitable claims 10 be done already,
which was the result of the commercially unrea#onabie actions of Equitable Gus itself.

32, Equitable Gas is guilty of laches in awaiting until PACT constructed ifs gas service
ling before 1t filed this ﬁczion ﬁvith this Commission to deprive ‘PACT of the bengfit of the bargain

that enabled PACT to justily its investment in the gas service line. Equitable Gas knew of
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PACT’s intentions months before the beginning of the constr’ucuon of the line, but waited until
’PAC'I.‘ Spcni its investment in the line before trying 1o destroy the benefit of PACT"S bargain, all
wi:h; the intent and purpose and effect of hzxrmi’ng PACT, with who}n Eqﬁimble, through 1ts
refated compuny,. NORESCOQ, untairly competed witﬁ PACT in the past for customers, throu'gh
the offer bf predatory pricing to PACT members, as more fully set forth beIoW. |
33.  Equitable Gas Company is scéking eqpi(able relief from this Ccmmi.ssionx, when it,
self and through ‘né affiliated company, NORBSCO’, has engaged in damaging predatory pricing
and unfair competition harm{ ul’ to PACT and others, as more fully set forth below. Equitable,Gas’ :
has ﬁnciean hands, and therefore should be denied the relief it seeks. |
34, Equituble Gas Company ifsel‘f, and additionnl!y through its shter—afﬁ]iatéd
B compzmyf ’:NORESCQ has engaged 1n unfa;r cdmpetitién practices with PACT and others in the
- Pittsburgh area, by offering cquipment, scr?x::cs an'dkgas supplies to members of PACT and others
at prices far below the market price for gas and/or services avai luble to bthem, w_i(h the interit and
effect of damaging PACT and t:)‘therss as more fully set forth below.
35 | The Convention Center in Pittsburgh was a Member of PACT since 1983, when
PACT began to do busiress. When the Pittsburgh Convention Authotity dccidéd to build @ new
year g as sup’;ﬂy réquiremcnts contract at prices far below lhé prices that PACT could acquire for
gas from anyane, including but not limited to Equil:ible Gus, which at lhe same time was refusing
to provide ecven & quoté to supply PACT’s natural gas rf:q"uir«emems, all of which resulted in’
PACT having to severely lower its | pnce to the new Convention Center to retain it as a Member of

P}-’\CT, at a price far below that charged to any other Member of PACT, thereby resulting in an
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increased cost for steam to all other PACT Members that would not have occurred but for
Equitable/NORESCO’s untair trade practices and predatory pricing policies and practices.

36, PACT believes, and therefore avers, that Equitable Gas, by itself and/or with or

through us affxliaicd company, NORBSCO, engaged in similar illegul practices of offering
services 10 customers of others, such as the new Mellon Center and others, at belbwwoéhpric:ing,
all with the intention of damaging uny entity that might, in any wéy, be a competitof of Equitable
Gas Company, |

37. T hé en(i,iy thut enguges in predatory and below cost pricing and discriminatory
rates to customers is Equitable Gas, and not Peoples. ’

38, This Commission should not destroy the economic 1nvestment that PACT legally

made in constructing its new, non-public uuility property gas service line by granting any of the
requests tor relief requested by Equitable Gas. ‘To do otherwise would be a taking of non-public
utility ;pfopeﬂy not Grﬁj,y from PACT, but also from s financing ‘emity,: PNC Bank, NA, who

| should be made ar indispensable party to thesc prdcccdmgs which may affect the security value of
their property right (also non-public atility property) in the gas service line buiit by FACT, :

‘39 Equitable Gas Company along with its affiliated company, Equitrans, have
structured terms and conditions and practices that discourage gas marketers and/or p.roducers from
providing full gas requuements to Equityable’s customers 1o the extent that there"is now 1o
competition whatsoever for such sales to end users on Equitable’s system.

40.  Equitable Gas elected to engage in practices 1o discourage the compétitive sales of
natural gas requirements by marketers and supphers who would use Equitablc"é system as the

locul distribution company, and Equitable Gas should live by the results of its successful atiempts
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to frustrate the ends sought as expressed in the acts of the federal and staie government t
encourage compelition in the sale of the natural gas product, and Eqmtable should Lherefdre be
required to live with the nawral results of its mappropriate actions designed to prevent a free
,} competitive nﬁzrket in the sale of natural gus.
WHEREFORE, PACT respectfully requests that all the r‘é!icf requested by Equitable Gas
“be demed and Equimb{c’s Complaint be dismissed, or that PNC Bank, NA be joiﬁed immédimély

a5 an inchspensuble party to these proceedings before any hearings are held on the Complaint.

Rcspcctfu}l submitted.

Lo, S Selll "
Dennis S. Shilobod, General Cdunsel
Pa. I.D. No. 10039
PACT
806 Law & Finance Building
Pittsburgh, PA 15219
724 830-970,

Suite 4710 U.S. Steel Tower
600 Grant Street ‘
Pittsburgh, PA 15219
412.288-4010
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Joprtatic Konpteln Corparntion = CORPORATION BUREAU

‘ : ' Sntrfﬂo:f gl the Commenwoalth
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on

In compliance with the requitements of 15 Pa. S 87346 (relating 1o anticles of incorporation) the undersigned,
desing 1o be incm;mfalcd as 2 nenpipiit corpuration, dereby cerlifigs (cernfy Y thep

I The name of the corporation i3
PlTT“BURGH R LEGHENY (.CLNTV ;HERWAL ¢ LTO.

2. Ihe location asd poyt office address of the inival registered office of the cntperation i this Commonweaith is:

Fulton Building - 51xuh Stréet,
(HUMUPERS . {STREET;
P .
thtsbur gh 7 Pensylvania 15222

T ¥ ’ , (2P CLOE)

3. The corporation iy incotporsted under the Nonprofit Corparation Law of the Commony wealth of Pennsylvania tot
the following purpese or purposes: .

Secticn A, Specific Purpose of thn Cerporation. Tha specific purpnse of the
Corporation 15 Lo nanufacture and deliver steam heat solely and exclusively to
menbers of the Corpprationvyhich shall be operated as a “coopera ive" within the
meanma 6f the Pennsylvania Public Utility Law.

Sectien B, irrcvecable NorprcflL Purgose of the Cerporation. The corporation is
irrevecably dedicated tu, «nd pverated exg,!uswel} for, nonprofit purposes; and no
part ¢f the income or assets of the corporation shall be distributed to, nor inur.
Lo the benefit of, any individual., The ccrporatacn coes ool cont mp:ate pecuniary
gain er benefit incidental or othervwise. :

sectinn C. Powers of the Corporation. The ncrporatxcr 13 hereby empowered to
specwflca11y perform, but is not Timited to, the fo1low1ng agts:

(a) to buy, own, sell, convey, assigr, mortgage or lease any interest in real mstate
and personai pruperty gnd to ronstruct, maintain and operate improvements. thereon
necessary or incident to the accomplishment of its purposes.

(b} to borrow money and issue evidence of indebtedness and furtherance of any or a’l
of the objects of 1ts business and to secure the same by martgage, pledge or other
Hén pn tae curporativn's propuriy.

{c) to EUggqc in any gther activity which the Board of Directors dnens useful gr
necessary n fulfilling the foregoing purposes; and

{d) to do and gerform all acts reasonably necessary to accomplish the purposes of
the corporating, ‘

_ ' EXHIBIT “A"
The coparation dees not contemplare pecunsary gann o prold.ingdeomal ur otherwie, ’

Printet snd Sord Uy PO Maby Ta, €38 Fosoh Awe,, Peb | Pao (3749
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BSCH: 157316 (Rer. 117212 e « _ ' ’

4, The_ term for which the corpotstion is to exist is: perpetual

6. The colporation 1§ crgamzed upon a nonstock basis.

6. es‘!mxwmxxmwxmmwmnmxmmmm&mmx;
T (Stike oul il inappiicablc) The incorporata:s corstitute a majonity of the members of the commitice authorized

~pittsburah Allegheny County Thermal, Ltd.

, T OF UFMNCORPORATED RSSOCIATION) | L
by the requisite vote sequired by the vtgouic taw of the association for e amendment of such organic faw,

(o cnrparate

8. The namefs) and post offite addsesies) of ¢ach 3n;:o_‘gpo;atb:(s) is (are}:

ADOAESS

”/"f"ﬁ ) {inctuding sirael ERd PUMDBSL, o any)
Ratpn Lyneh, Jr. , Baskirs and Sears, p,C., 10th Ioor,

Fri?k'auixding, Pittsburgh, PA 15218

it

9, Any person executing 3 contract to purchase steam from the Corporation
ey 1T I LOME ETCET 1Y EECONE & member SFEHe Lorporecion. _
N TESTIMONY WHEREOF, the incorporstor(sy has (have) signed and sealed these Articles of Incosporation this

*

Qf“‘ ) Lﬂ@{ﬂ‘w‘&g/ . 19 5o~

e o (SI;AL) (:/___ ez 'ﬁ?]ﬁ:f?’“ﬁ' : {SEAL)
: et o (SEAL)
" » TR : if:d?‘» 1y
INSTRUCTIONS FOR COMPLETION OF FORM: R o =T
N TN

o . 2« £
A, For pencral instiprtions reloting to the tncorpoiation of nonprofit carporativng s=e 19 Paf'c.gdei‘ﬁh ‘29
{relating 10 fonprofit carporatiens penetally). These bstruciions cefate 1o such mattees as co;‘;}yra’té:rmim

siated purposes, term of existence, suthutized ¢hare structure, inclusion of pames of fust Jdiretzors qn the
— -

< . -
- -

[aad

Atticles of fncorporation, provisions on mcurpuraiien of unincorputated asywciations, tic.
B Une or fors corpotatians of patucal persons of full age may incorporait 2 ftenptrofit corpotation. )
¢ If the €grporation 1 1o he organized upon a stock shate tasis Patageaph 5 should be modificd accordingly.

. . Optional provsions requited or authorized by low may ke added as Pagpgeaphs 8.9, 10 . etc.

E.  The following shall acctmpany tlut forme

)

{1y Any necessaty cupies of Form DSCH:TE (Consend v Approprislivg of Nuine) or Fonn L‘)SC&\J”I‘J

(Consrnt vo Use of Similat Nawe)
{2} Any nesessary governmental approvaly

B 15 Py S §7307 (ebating to sdectusemenul requires (I the ingerpu:ators shall advedisse theie intention to fite
o the corporatiun shall advertse ahe fting of atniddes of ancorpaiaton peeals uf publication of such

advertiting showdd  nol be dehversd to the Department, but stould be filed with the minutes of the

curporiticn,

+

e




Page 2

- Articles of Incorporation - Dowestic Honprofit Corporation

NAME OF CORPGRATION:k PITTSBURGH ALLEGHENY CCUNTY THERMAL, LTD.

10, Thz initial directors shall be:

Ralph Lynch, Jr,
Thomas Michalek
Ricnard R, Kay



CONSTRUCTION AGREEMENT

MADE THE ___ day of Jul ¥+ 2003,

By and Between PITTSBURGH ALLEGHENY COUNTY T HERMAL LTD.
(“PAC U ), with corporate offices at 806 Law & f inance Building, Pittsburgh, PA 15219, and

M O’HERRON CO (“Contractor”), with offices at 4002 Lorigan Streef; Pittsburgh, PA

15224
Fhe patttes hereto agree as follows, each intending (o be hereby Jegally bound
I DEFINITIONS
LL  “Project” is the Service Live Installation Project, to instali a natural £as service
line from PACT's Plant at Cecil Way to Ross Street in the city of Pittsburgh,
L2 “Inspector” is Dave Lonabaugh whose address is .
Home telephone number 724-327-7105 and cell phone number 432-496-4494.
L3 “Engineer” is the Loftus Engineers, with offices at 555 N Bell Avenue; Carnegie,
PA 15106, with telephone number 412-429-13%6 and fx number 412-429-6474,
to the attention of Mike Ober unless Contractor is advised otherwise.
1.4 “Contract Documents” include

1. This Construction Contract;

i The booklet entitled “Service Line Instai!atmn %ecxﬁcat ons for Pittsburgh

Allegheny County Thermal, Ltd ™ prepared by Iofus Engineers, dated June

17, 2003 and all documents, drawing and references contalned therein The
title page and the “Table of Contents” of the booklet are hereto attashed,

il “Section 00310 - PRIME CONTRACT PROPOSAL FORM™ submitted and
1

CEXHIBIT

5

o



{L

1.5

- signed by Contractor, dated June, 2003

“Contract Price” is $1,169,129 81 I, subject to such changes as may be made
pUr~umt to the Contract docurnent«:

CONTRACTORS DUTIES

2.1

2.2

2.3

24

Comractor shall provide the supervision, labor and materials for. and comt"uct the
natural gas service line ier PACT as provided in the Contract Documems ina
good and workman like manner

Contractor’s duties shall include, but not be Jimited to, the obligation to construct |

the natural gas service line pursuaot to and in coznpliance with the regulations

 issued by the United States Depar{ment of }”ranspartamm s Office cf Pipeline

Safery “a’andards as contained in 49 Code of Federal Reguia‘tom the same zs if
the gatural gas service line being installed by Contractor for PACT was instead a
gas distribution line owned by a Public Utility subject to said regulations.
Contractor reptesents that it has the knowledge, know-how, experience, expertise
and qualified personnel to provide and properly install gas distribution lines and
will provide the same in installing the gas service line for PACT as though it were

4 pas distyibuticn line,

Contractor shall provide the Inspector with correct infostation setting forth the
pipe Tocation at all points, depth of tnstallation and distance from the curb to the
natutal gas service line, so that the Engineer will be able to prepare a full and

complate sct of “as-built” drawings for PACT upon completion of the Project.

Contractor shall recognize the Inspector and Engineer as PACT s agents as set

forth herein, but in'the event there is any disagreement between Contractor and the

Ingpecter or B rgmeer relating to installation of the gas service line, Contractor

shall refer all such disputes to Robert Druga, of PACT, for final determination and .

3
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2!5

2.6

settlement of the dispute Failure of Contractor to refer any such matters to

Robert Druga will not relieve Contractor of its obligations under the Contract

Documents, particularly including the foregoing section 2 2.

In the event of the discovery of any unexpected major problems, obstructions of ,
especially the need to change the routing of the natural gas service line dusing
construction, Contractor shall consuit with Robert Druga of PACT before
preceeding with making any changes in the planned installation of the gas service

line,

£

- Contractor shall proceed with all deliberate speed to complete the Project by

September 29, 2003, including but not limited to final pressure testing, recognizing
that PACT tequires the gas service line to be in full service transporting gas to its

Plant by the end of the day of September 20, 2003

1, EARLY TERMINATION OF PROJECT

3.1

‘Contracto” recognizes and agrees that PACT retains and shall have the right o

terinate the Profect at any time for any reason, in which event PACT s liability to
Contractor shall be Hmited to payment of the unit costs set forth in the Contract
Decnents applied o the work completed and matenialy puichased tor the Project
but not returnable to the supplier, and any special actual out-of pocket 'caéts, if
anty, not covered by the unit costs, incurred by the Contractor solely as a result of
the early termination. Any purchased matenials that are uninstalled but not
returnatle to the supplier for which PACT must pay Contractor shall then be

delivered 1o PACT for its ownership upon payment so made



4.2

4.3

4.4

4.6

Contractor shall apply for progress payments. on account of the Contract Price, by.

- submitting to the Inspector an A LA form “Appheation for Payment * for work

propetly completed. The period covered by each Application for Payinent shall be

one calendar month ending un the last day of the month.

Provided that the Application for Payment is received by the Inspector not later -

than the Sth day of a month. PACT shall make payments to Contractor approved
by the Inspector and Engineer not later than the 10th dav of the Fellowing month.
If an Application for Payment is received by the fuspector afer the application
date fived above, payment shall be miade by the Owner not later than 40 davs afler

the Inspector receives the Application for Payment

Applications for Payment shall indicate the percentage of completion of each
portion of the work as of the end of the period covered by the Application for
Payment.

Eacir Application for Payment skall be based upon the Schedule of Values

composing the Contract Price (as it may adjusted a4 provided in the Contract

Documents)  The Schedule of Values shall allocate the entire Contract Sum

amaiiy the various porticas of the work, and be prepared in such form and
supported by such data to substantiate its accuracy as PACT may require  This
Schedule of Values shall be used as a basxs for reviewing the Contractor’s

Ap;*hcat ons for Payment,

Applicatiuns for Payment shall indicate the percentage of completion of each
partion of the work as of the end of the period covered by the Application for

Payment

Subject 1o the provisions of the Contract Documents, the amount of each progress

4
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4.7

4.8

payment shall be computed as follows

4.6.1

4'&682

4‘3(‘.4

Take that portion of the Contract Sum properly zilocable to Completed
Wark as determined by multiplving the percentage completion of each
portion of hte work bv the share of the total Centract Sum allocated to that
pottion of the work i the Schedule of Values, less retainage of ten per

cent (10%).

Add that portion of‘ the Contract Sum properly allocadle to material and
cquipment delivered and suitably stored at PACT's Plant “or subséquent
incorporation in the completed construction (or, if approved ir: advance by
PACT, suitahly stored off the site at a location agreed upon in writing),

less retamage of 10%
Subtract the aggregate of previous payments made by, the Owner, and

Subtract amounts, if any, that the Inspector ot Engineer has withheld or

nullified as properly payable under the Application {or Payment.

PACT shali have the right and power to witnhold from all paymients due

~Contractor as provided above to cover any costs that PACT mmticipates incurring

in the event that Contractor fails or refuses 1o pertorm the work as provided in the

Contract Documents in a good and workmanlike manner or as the result of any

cther material breach of this Construction Contract.

The full retainage shall be paid to Contractor upon completion of the Project as

determined by the Inspecter and the Engineer.

L




V. MISCELLANEQUS |

5.1 Thisis the full and complete agreement between the parties.

52 No chanpes to this agreement shall be recognized unless it is in writing and signed

by all the parties.

IN WITNESS WHEREOPF, the pacties hereunto set their hands and seals:
, M. O'Herron Co.
ATTEST.

tzp/’ / { [J ,«9»61%
Thomas P Kzssrme, President
PACT
ATTEST
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VERIFICATION

i, Hoben L. Fazio, Presicent of Pittshurgh Allegheny County Thermal, Ltd (‘PACT"), the

nrcersigned, hemby state and verdfy that T an duly authonzed to act for and in behalt of PACT,

and that the facls contained in the foregoing “'Answer of Phtsbu‘rgh Allegheny County Thermal,

L. To Compluint of Bquitable Gas Corupany” in the above captioned Pubtic Utility Commission
action we tue and correct to the best of my knowledge, information and belief. [ understand that

imaking any false staternents in said Answer would be and ate subject 1o the penalties of 18 Pa.

L5 A, 84901 relating to unsworn falsitication to authoritics.

/%?"0?5 ' B %M«J/%ﬁ)ﬁd’m)

 Date ' Robent L. Fazio, Prestdent of

L




CERTIFICATE OF SERVICE o NOV 21 2003

SECHET . OMMISS |
I hmcby cc‘:mfy ‘that a true and correct copy of the forccvoma A’\&Y@ ON

PITTSBURGH ALLEGHENY COUNTY ’I‘I-IERMAI,,, LTD. TO COMPLAINT OF
- EQUITABLE GAS COMPANY was served upon the following persons via overnight mail, this

21stday of No?embc:r 2003, addressed as follows:

Charles E. Thomus, Jr., Esquirc
Thomaus T. Niesen, Esquire
Thomas, Thomas, Armstrong & Niesen
212 Locust Street, Suite 500

, P.O.Box 9500
Harrishurg, PA 17108-9500

Normuit Jumes Kennard, Esquire
Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street
Harnsburg, PA 17101

and via First Cluss United States Mail, postage prepaid, addressed as follows:

Daniel L. Frutchey, Esquire
Senior Vice President and General Counsel
Equitable Gas Company
200 Allegheny Center Mall
Pittsburgh, PA 15212

PICADIO SNEATH MILLER & NORTON, P.C.

Amhon?'yf{icadio, Esquire




, ; — fBlock
212 Locust Street, Suite 300, Harrisburg, Pennsylvania 17101
Tel: (717) 237-7160 ® Fax: {717) 237-7161 @ www.WolfBlock.com

Kevin ). Moody

Direct Dial: (717) 2377187

Unrect Fax: (71772372757

Eemail. kmoody@woliblock.com

- PA Public Utility Commission s | w‘,& |
Commonwealth Keystone Bldg., 2nd B Q@\E | A
Floor, 400 North Street P.O. Box 3265 ; :

Harnsburg, PA 17105-3265

November 25, 2003 S
o m
-< ;
= o
James McNuley : —_
Secretary = ;‘7:‘
oo d
»a U
m .
-l

| §.AYV1 343
nvaang"}ﬂﬂ Yd

Re:  Equitable Gas Company, a Division of Equitable
Resources, Inc. v. The Peoples Natural Gas Company dfb/a
Domirion Peoples, Dockee No. C-20031128

Dear Secretary McNulty:

Enclosed for filing are the original and three copies of NRG Energy Center-Pittsburgh
LLC's Petition to Intervene in the above-referenced matter. As evidenced by the attacth
Certificate of Service all parcies have been ser vnd in the manner mdicared.

If you have any guestions regarding this filing, please contact me.
Sincerely, |
l\evm} Moudy ' ‘
For WOLF, BLOCK, SCHORR and SCLIS- L,OHE\I LLP

KiM/ls

Enclosures

CC: Certificate of Service {(w/enc)

DISH 38947 1/99559%.9995999

Cherey Hill, N} & Harrisburg, PA & NewYork.NY ® Norristown, PA 8 Phiadelphia, PA & Roseland, Nf ® Witmingeon, DE
60 WollBlack Government Relauuns: Harrisburg, PA and Washington, DG

Woll. Blogk, Scharr nd Soli-Cohen LLP 2 Pennsrivana Limuged Lisbidicy Pactnéestus
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CERTIFICATE OF SERVICE

[ hereby certify that | have this day served a true copy of NRG Energy Center-Pittsburgh

LLC’s Petition to Intervene upon the participants listed below in accordance with the

requirements of § 1,54 (relating to service by a participant).

VIA FIRST CLASS MAIL

~Charles E. Thomas, Jr., Esquire
Thomas T. Niesen, Esquire
Thomas, Thomas, Armstrong & Niesen
212 Locust Street, Suite 500 '
P.0O. Box 9500 ‘
Harrisburg, PA 17108-9500

Daniel L. Frutchey, Esquire
Senior Vice President and General Counsel

- Equitable Gas Company

200 Allegheny Center Mall
Pittsburgh, PA 15212

Dute: November 25, 2003 k

DSH 38946 11999599.999999

William T. Hawke, Esquire

Norman J. Kennard, Esquire
Hawke McKeon Smiscak & Kennard LLP

100 North Tenth Street

Harrisburg, PA 17101

Susan G. George, Esquire
Managing Counse

Dominion Resources

625 Liberty Avenue, 19th Floor
Pittsburgh, PA 152223197

~ Anthony P. Picadio, Esquire

4170 USX Tower
600 Grant Street ,
Pittsburgh, PA 135219-2702

fai JMnily

 Kevin L. Moody, Esquife
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BP FORE THE
I’ENNSYL\’ANIA PUBLIC UTILITY COMMISSION

Equitable Gas Company, a Division of
- Eqguitable Resources, Inc.,

Complainant

v. : Docket No. C-20031128
The Peoples Natural Gas Company d/b/a

o ~>
. m =
Dominion Peoples, 2 S o
nog m
Respondent »x 5 O
| Z & om
[T aem &
ot = ?1;1
L PR X
PETITION OF > 4
NRG ENERGY CENTER-PITTSBURGH LLC e
TO INTERVENE

NRG:Energy Center-Pitisburgh LLC (“NRG Piutsburgh”), by its coun‘sel;and, pursuant to
the Commission’s regulatkion at 52 Pa. Code § 5.72, petitions ihe Canﬁmission to interve;ie in this
proceeding and, in support of this Petition, represents the following: -, JUCER o

| BACKGROUND ’ @@ ﬁ U M% NT

1.‘ | 'NRG Pittsburgh 15 a Pennsylvania limited liability company v?ith its principal
business office located at 111 South Commons, Pittsburgh, PA 15212. NRG Pittsburgﬁ 15
engaged in the supply and distribution of steam and chilled water to the public for compensation
in the 21st and 22nd Wards of the City of Pitisburgh and, for that reason, is a “‘public uttlity.” as
that term is defined in Section 102 of the Public Utility Code, 66 Pa. C.S. § 102.

2. NRG Pittsburgh generates steam and chilled water through the use of other fuels,
includi:1g natural gas. NRG Pittsburgh consumes, on average, 850,000 Mcfof natural gas a year

to generate steam and chilled water.

DSH893T Y




3. NRG Pittsburgh purchases natural gas supply service f‘tom a “natural gas
zsuppliei*,“ as that term is defined in Section 2202 of the Public Utility C}ode, 66 Pa. C.8. § 2202,
and purchases natura[ 2as distribution service from a “natural gus distribution company,” as that
term is defined in the’same Section of the Public Utility Code. |

4,  Asa“direct purchascr of natural gas supply services [and] natural gas distribution
seryices,” NRG Pittsburgh is a “retail gas customer,” as that term is defined in Section 2202 of
the Public Utility Code, 66 ’Pa. C.S. § 2202.

5. The natural gaé distribution company from which NRG Pit‘tSburgh currently is
purc?hasing distribution service is Equitable Gas Company (“Fquitablé”L the Complainant in this
proceeding. |

6. NRG Pittsburgh purchases natural gas distribution service from Equitable under
tts Rate GDS8, a Rate that sets forth maximum charges below which Equitable and its customers
niay negotiate.

7. As a“public utility,” NRG Pittsburgh only may charge its customers rates thar are
“just and reasonzible;‘ 66 Pa. C.S. § 1301, and that are specified in a tariff that 1s approved by
and on file with the Commission, 66 Pa. C.S. § 1303. NRG Pittsburgh’s Tariff that has been
approved by and that is on file with the Commission s its Tariff Heating and Cooling - Pa.

P.U C. No. 3 (“Tariff No. 3”).

8. The rates that are specitied in NRG Pittsburgh’s Tariff No. 3 are designed to
recover NRG Pittsburgh’s costs io provide steam and chilled water service. Those costs of
serviee incmd‘c NRG Pitisburgh’s costs to purchase natural gas distribution scrvice.

9. Under the rates contained in its Tariff No. 3, NRG Pittsburgh recovers its costs of

service in one of two ways: (a) either through so-called “base rates” that recover a normahized

DSHEIBYIT Y ’ V Pl I




and annualized or “test year” level of costs under Section 1308 of thc’Public Utihity Code, 66 Pa.
C.S. § 1308, or (b) through an “automatic adjustment mechanism” that recovers ‘COSIS on‘a‘,
dollar-for dollar or “reconcilable” basis under Section 1307 of the Public Utility Code, 66 Pa.
CS.§ 1307, |

’ 10.  NRG Pittsburgh’s “automatic adjustment mcchanism’; has two éompanents, a
Steam Cost Rate (“SCR”) and a Chilled Water Cos’t’Rate (“CWCR™.

11, NRG Pittsburgh’s costs to purchase natural gas distribution s’ervice are among the
~costs of service that it recovers on a dollar-for-dollar or “reconcilable™ basis through its SCR and
CWCR. |

12, Therecovery of NRG Pittsburgh’s costs to purc’hésé natural gas distribution
services through its SCR and CWCR means that any reductions in these costs are flowed through
“automatically” to its customers. |

THIS PROCEEDING

13, On August 29, 2003, Equitable filed a Complaint with the Commission against
The Peoples Natural Gas Company d/b/a Dominion Peoples (“Dominion I’cdp‘l‘és’f)‘ another
~ *“natural gas distribution company™ as that term is defined in Section 2202 of ihc Public Utility
Code, 66 Pa. C.S. § 2202‘

14, Inits Complaint, Equitable bas asked the Commission, inter al,icr, to pkrohib‘it
Dominicm Peopies from providing natural gas distribution serviéé to Pittsburgh Allegheny
County Thermal, Ltd. ( "PACT ™. S

15. I‘ike NRG Pittsburgh, F‘A(iT is a current “retail gas customer” of EQuitabl’e’s
natural gas distribution services — at about the same averagc annual consumption level as NRG

| P:itts'burgh - and 15 engaged in the supply and distribution of steam.

DYHI89IT T -3 -



| 16. Uniike NRG Pittsburgh, PACT supplies and distributes steam as an mzregu[azed
“bona fide cooperative association” and not és a Commissimx—rcgﬁlated “public ‘utility." See 66
Pa. C.S. § 102 (definition of “public utility”, (2)(ii)).

17.  On Septe,‘mbef 23,2003, Dominion Peoples filed an Answer té Equitable’s:
Ccmplaim,’ Iﬁ its Answer, Dominion Peoples c’mimed, inter alia, that it is'aufhon’zed under the |
Natural Gas C‘dmpanies Act of 1885 to provide natural gas distribution service t,h:dughcut the -
City of Pittsburgh, Dominion People’s Answer at pp. 3-4. |

18, If Dominibn Peoples’ clairﬁ is cbrrcct ~and there is nothing in Equitable’s
Compl’airit that suggests otherwise — then NRG Pi ttsburgh, like PACT, atso would have the
opportunity to purchase natural gas‘ distribution service from Dominion 'Peopies’instcad of from
Equitable and, through that opportunity, to lower its costs of that service and its rates to its own
customers. | |

; 19 If Eqkuitablc’ prevails in its Complaint, however, that opportunity almost certainly
will be I‘ofcclosed. |
NRG PITTSBURGIP’S ELIGIBILITY TO INTERVENE

20, The Commission’s regulation at 52 Pa. Code § 5.72(a) »recognyize’s two different
and independeni “imeraéts”k that allow a person to intervene in the Commission’s proceedings.'
Insofar as this proceeding is concerned, NRG Pittsburgh has not just one, but b‘oih of those
in,teresis. |

21. | First, for the reasons that follow, NRG Pittsburgh has an “interest which may be
‘ directly affected and which is not adequately represented by existingparticipants, and as ﬁ)‘

“which [it] may be bound by the action of the Commission.” 52 Pa. Code § 5.72(a)(2):

! § 5.72(a) also recognizes a “right” to intervene where conferred by statute.

DSIEIRY3TY - N R
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(a)  The Commission’s decision on Equitable’s Complaint will determine
whether NRG Pittsburgh, as a “retail gas customer,” has the opportunity to
purchase natural gas distribution services from Dominion Peoples instead
of from Equitable — that is, whether NRG Pittsburgh may chocéc betwcén
two natural gds distributidn companies that appart:‘mly are authorized
legally to serve it; | |

(b) If NRG Pittsburgh has that opportunity, then 1t may be able kto negotiate
mcrg favorable rates for distribntion service that it pays EQuitab'!e today;

(c) NRG Pittsburgh, therefore, has an econmﬁic interest which may bé

| kaffected directly by the Commission’s action here; and. |

(dy | Neitherkof the existing parties to this proceeding, Equitkakble imd Dominion
Peoples, adequatet Y répresems NRG Pittsburgh's ir‘ner‘est :as a “retail gaé
customer”.?

22. Second, for additional reasons that follow. NRG Pittsburgh also has an “interest
of such nature that {its participation] may be in the public interest.” 52 Pa. Code § 5.72(a)(3):
~(a)  NRG Pittsburgh is itself a “public utility™;

{b) As such, NRG Pittsbilrgh has a stalumrkyk obligation to charge rates that are
“just and reasonable™ and, in order to satisfy that statutor‘y obligation, to

incur costs of service that are as low as is reasonably possible;

Interestingly, Equitable has suggested the possibility that « Commission decision in favor
of PACT’s right to purchase natural gas distribution service from Dominion Peoples
could result in higher rates to Equitable’s remaining customers, including, therefore,
NRG Pittsburgh. Equitable Complaint as Paragraph 10, p. 6. Equitable’s suggestion
demonstrates that NRG Pittsburgh’s interests might be affected in a number of ways by

- the Commission’s decision in this proceeding.
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{¢)  The costs that NRG Pitisburgh incurs for natural gas distribution service
are among the costs of service that it recovers through its public utility
rates;

{d) Moreover, any reductions in its costs of natural gas distribution service
that NRG Pittsburgh is able to achieve will be 'ﬁowed mrough
automatically to its own c:usiomers through its SCR and CWCR;‘ and
(é) The Commission’s decision in this proceeding almost cértainly will
determine whether NRG Pittsburgh may look to nétural gas distribution
service from Dominion Peoples as a means io produce reductions in its
costs of natural gas distribution s‘ervice and,as aresuli, reductions in its
~own rates for public unhtv service.”

WHEREF ORE NRG Energy Center-Pittsburgh LLC requests that the Ponnsylvama

- Public Unhtv Commwssxon grant this Petition and permit it to intervene in this proceeding,

Respectfully submitted,

Daniel C. Elearfield, B&quire
Kevin J. Moody, Esquire o 3

Wolf, Block, Sehorr and Sol is-Ebhen B p

212 Locust Street, P.O. Box 3288 &
Harrisburg, PA 17101 55 ‘f)
, . ‘ T
- (717) 2377160 ?%_13 33
, ~ ‘ ws
Date: November 25, 2003 , ‘ @ =
5 @

! NRG Pittsburgh’s status as a “public utility” also distinguishes its interest from that of the
other “retail gas customer” that has an interest in this proceeding, PACT.

DEHIBYITL
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Iz O} D £ Before the |
VL N PENNSYLVANIA PUBLIC UTILITY COMMISSION

Equitable Gas Company, a Division Docket No. C-20031128

of Equitable Resources, Inc.,
Complainant @ N
< = ,
oy, rn S?' 2}
T R, m
The Peoples Natural Gas Company, -:? f . r(;??
d/b/a Dominion Peoples, : cngr - —
' Respondent T <
58 F G
p N 9
c @ ~

" EQUITABLE GAS COMPANY'S
PREHEARING CONFERENGE MEMORANDUM

AND NOW, comes Equitable Gas Company, a 'division of ZEQUitable Resources,
, hic“ by its attorheys, and submits this Prehearing "Conference, Memorandum in
connection with the Initial Prehearing Conference scheduled to be held in the above
- matter on November 20, 2003. |
| | I. Introduction
| 1. This proceeding concerns the Comiplaint of Equitable Gas Company, 3
division of Equi’table Resources, Inc., (“Equitable”) against The Peoples Natural Gas
Company, dibla Dominio"n Peoples (“Dominion Peoples”) concerning Dominion Peoples |
displacement of Equitablé's service to Pittsburgh Allegheny Céunty Thermat ("PACT")
Equitable is engaged in the purchase. distribution, sale and tra’nspo_rtaﬁon of natural
gas. It serves over 258,000 residential, commercial and industrial customers in the City
of Pittsburgh and adjacent territories in Allegheny, Armstrong, Butler, Clarion Fayet{e,
Greene; Indiana, Jéfferson, Washington an‘d Westmoreland Co’uhties» in Southwestern

Pennsylvania. Equitable’s principal offices are located at 200 A’Hegheny‘Center,

Pittsburgh, PA 15212,




2. The names, mailing and e-mail addresses, telephone and fax numbers
of Equitable’s counsel for this matter are as follows:

Charles E, Thomas, Jr., Esquire ~Dantel L. Frutchey

- cthomasjr@ttanlaw.com Senior Vice President and General
Thomas T, Niesen, Esquire Counsel R ,
tniesen@ttanlaw.com  Dfrutchey@edqt.com
Thomas, Thomas, Armstrong & Niesen  Equitable Gas Company, a division of
212 Locust Street Equitable Resources, Inc. :

P. Q. Box 9500 200 Allegheny Center Mall
Harrisburg, PA 17108-8500 ~Pittsburgh, PA 15212

Tel. No.: (717) 255-7615 Tel. No.: (412) 395-3202
Fax No.; (717) 236-8278 ~ Fax No.: (412) 395-3155

ll. Background and History of Proceeding

3. PACT was an Equitable customerfrom PACT's formationin 1982 through

September 30, 2003, a period of more than 20 years. PACT was one of Eqmtable’s

largest transportation,customers during't’his time, transporting 900,000 Mcf annually.
Most recently, Equitable’s natural gas transportation service to PACT was provided
under an Agreement for Natural Gas Transpbrtation Service, date’d August ﬁ, 2000
(*Equitable/PACT Agreement"). At all times, Equitable's service to PACT was safe,
adequate, and fully compliant with the terms of the Eqﬁita‘bte{PACT Agreement, the
Pennsylvania Public Utility Code and the regulya,ﬁons of this Commissioni : |

4, Pursuant to Section 2.01 of the Equitable/PACT Agreement, Equitable
charged a discounted transportation rate in consideration of PACT's agreement that it

~would deliver its full natural gas requirements through Equitable’s distribution facilities.

Section 2.01 of the Equitable/PACT Agreement also provided that prior to the éxpiration

- ofthe Agreement, Equitable would have the opportunity to match any compétitive offers

from other gas distribution companies to provide fransportation services to PACT.



PACT's agreerﬁent to utilize only Equitabte’s transportation system, plus Equitable's
- right to match any competitive offers, preserved Equitable’s ability to be a primary gas
transporter to commercial customers in the City of Pittsburgh andlthé surro,unding area.
“The Agreement's intent of preserving Equitable’s market position for gas 'trahéportation | _
Ser’viﬁes in the Pittsburgh area was reinforced by Section 5.06 of the Equitable’/PACT
Agreément, which provided that PACT could not grant to ‘any party 'permission,
easements or rights~o‘f—wéy along its s‘tearﬁ distribution corridors to conStruct any natural
gas pipeline bypass of Equitable’s natural gas service. | | |

5. Subsequently, PACT notified Equitable thatit had received an offer from
Dor‘hini‘on Peoples to p'r.qvide gas transportation services to PACT after expiration of the
'EQuitab!e/PACT Agreement.  Following exchangés of information regarding the
- Dominion Peoples’ offer, Equitable indicated, by letter dated July 11. 2003, that it was
willing and able to match the Dominion Peoples offer as finally provided’ by PACT to
Equiiablé~ Although Equitable’s foe‘r to match the Dominion Peroples," proposal was
made well before the September 30, 2003 expiration of the Equitable/PACT Agreement,
and although meetings weke held between Equitable and PACT representatives on July
17 and 18, 2003, PACT refused to enter into a hew agreement with Equitable.

6. Instead, PACT entered into an agreement with Dominioh Peoples, dated
asfvr’)f July 2, 2003, whereby Dominion Peoples will transport all of PACT’:% natural gas
requivrém‘ents and PACT will tender up to a maximum'daily‘ volL‘Jme of .‘1 1,00.6 Mcf per
day to Dominion Peoples for a 15 year period beginning Oét,ober 1;2’00_‘3 and continuing
uniii Sentember 30', 2018 (*Dominion Peoples/PAC.T Agreement"). In‘ response to OTS

Interrogatories in this proceeding, PACT disclosed a Supplemental Agreement, also

¥
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dated July 2, 2003, but never previoﬁsl,y disclosed to Equitable, pursuant to which
" Dominion Peo‘p‘les made a corntribution of $100,000 “in aid of PACT's construction of
~ the gas pipeline that yields a transportation chérgé of $0.17 [per Mcf], as reflected in the
Transportation Agreemeniﬁ' The Sup_ﬁiemental Agreement further provides that
~ “{a]dditional contributions in aid of the same construction may be made by the Company |
[i.e. Dominion Peopies} in increments of $75,000.00 up to $400,000.00, such that
$175,~000‘00 will yield a $0.19 transportation charge, $250,000 00 will yield a $0.21
fransportation charge, $325,000.00 will yield a $0.23 transportation charge and
$400,000.00 will yield a $0 25 transportation charge ”

7. OnAugust 25, 2003, Equitable filed a Complaint in Equity for Declaratory
| aﬁd lnjuncti\)e Reliefin the Court of Common Pleas of Allegheny County at No. G.D. 03-
16436 seeking declaratory and injunctive relief thal would direct PACT to (1) enter into
a new gas transportation agreement with Equitable per the right of first ;efusal and (2).
cease construction of the by-pass line. On August 29, 2003, PACT filed Preliminary "
'ObieCt.ions to Equitable’s Complaint, On September 2, 2003, the Court, per Judge
QO'Brien, eﬁtered an order continuing Equitable's request for a 'prélim‘inary injunction
pending disposition of the preliminary objections. On September 18, 2003, Equitable
filed a First Amended Complaint adding a claim against PACT for damages arising out
of PACT's breach of the Equitable/ PACT Agreement as well as a claim for damages
against Dominion Peoples arising out of Dominion ’PeOpies‘ tortious interference with
the Equitable/ PACT Agreement. On September 25, 2003, PACT filed Preliminary
Objestions 16 the First Amended Complaint. The next day, Judge O'Brien entered an

order again continuing hearing on the request for preliminary injunction until disposition




® L
of the preliminary objections. On October 17.‘20031 Peoples filed an Answer and New
Matter to the First Amended Complaint. On October 29, 2003, Equitable served First
Sets of Interrogatories and Requests for Production of Documents upon PACT and
Dominion Peoples in the Civil Action. | |
8.  OnAugust 29, 2003, Equitable filed this Complaint with the Public Utility
Ccmmissicn,r The Complaint raises four specific counts, namely," Dup!ication of
Facilities (Count 1), Predatory Pricing (Count I}, Unfair Competition (Count i}1) and Rate
Discrimination (Gount [V) concerning Peoples’ service to PACT.
in Couht I, Equitable contends inter alia, that the pipeline that is
being constructed as a sewice line for PACT is not really a service line
at all, but rather in collusion with Dominion Peoples is a duplication of
Equitable's diétributinn fline.
In Count I, Equitab}é contendé inter alia, that the Dominion
Peoples’ transportation rate of $0.17 per Mcf is indefeﬁsible under any
reasonable test of ¢ommercia! propriety inasmuch as it would not even
be SUfﬁcient to make a reasonable contribution to the cost of the fuel to -
bring PACT’s gas through the Dominion Peoples’ system to the PACT
premises. |
tn Count Ill, Equitable contends inter ‘é!ia, that the Dominion‘
Peoples/PACT Agreement and Dominion Peoples’ participation in the
construction’of an interconnecting pipeline are indicative of a pattern of
unfair competition engaged in by Dominion Peoples.
Finally, in Count IV, Equitable contends infefalia. thatthe 15 year,
$0.17 per Mcf rate for PACT constitutes an unreasonable "préference or

advantage”



9. Dominion Peoples filed an Answer to the Complaint on September 23,

2003, and a Motion to Dismiss the Corﬁplaintfor Failure to Join An Indispensable Party.

On October 2, 2003, PACT filed a Petition to Intervene in the Commission Complaint

proceeding. Thereafter, Dominion Peoples filed a letter request to withdraw its Motion

to Dismiss. On October 27, 2003, Equitable filed an Answer to PACT’s Petition to
lntervene in which it 'didk not oppose PACT's intervention provided‘ it is not used as a
means for expanding the scope of this Comptaint proceeding against Dominion
Peoples. |
10. By notice dated November 5, 2003, the Commission scheduled an Initial
Prehearing« Conference for November 20, 200'3, before Administrative L,éw Judge
Michael A. Nemec.
1. Proposed Scheduling
11.  Equitable believes that several months must be reserved for the
completion of discover‘y prioi' to the determinafion of the witnesses for each party and
the preparatioh of testimony. A further prehearing conference would appear to be
advisable following the completion of discovery at which time dates can be established
- for the submission of Equitable direct testimony, the tesﬁmony of other parties,’ rebuttal
testimony and éurrebuttal testimony and any discovery related thereto. Equitable
anticipates that hearings would be scheduled to commence approximately two weeks
after the receipt of surrebuttal testimony, most likely in the Summer of 2004. After
' discussions with’ counsel for Dominion Peoples. Equitabie does not believe that such
a sohedulé is different from that anticipated by Respondent. Equitable notes again that

it has already served initial discovery in the Civil Action upon both Dominion Peoples
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and PACT and that Trial Staff has propounded interrogaiories to Equitable, Dominion

Peoples and PACT in this Complaint proceeding.

Respectfully submitted, \\

By

e

DATE: November 19, 2003

Prabmarieg Conferentes Memotandum wpd

Charles E. Thoma$, I

Thomas T. Niesen ,
THOMAS, THOMAS, ARMSTRONG & NIESEN
212 Locust Street, Suite 500

P. O. Box 8500

Harrisburg, PA 17108-9500

- Daniel L. Frutchey

Senior Vice President and General Counsel
EQUITABLE GAS COMPANY,

a division of Equitable Resources, Inc.

200 Allegheny Center Mall

Pittsburgh. PA 15212-5352

Attorneys for Complainant
Equitable Gas Company, :
a division of Equitable Resources, Inc



' ’ . op o P R
. ) . . . LI > * T e
‘ , ‘ R TSN S TR 74 X B

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

‘Equitable Gas Company, a Division . Docket No. C-20031128
of Equitable Resources, Inc., : '

‘Complainant
V.

The Peoples Natural Gas Company
- d/b/a Dominion Peoples,

Respondent ’ | @E@ ENl Efff

DOCUMEI\JT ERERR o D2y T
F O L D E R PROTECT!VS QRDER |

~ Upon consideration of the Motion for Protective Order filed by' The Peoples

Natural Gas Company, d/bfa Dominion Peoples (“Dominion Peoples”), and the

;sdbsequent agreement reach’ed between Dominion Peoples and the Equitable Gas
Division ("Equitable”) of Equitable Resoumes, inc., following the Prehearing COnference‘ |
held irr the matter on November 20, 2003: |

IT 1S ORDERED THAT:

1. A Protective Order is hereby granted with resp\ect‘to alt‘materiais and
information identified in Paragraph 2 below, which are filed with the Commission,
produced in discovery, or otherwise presented during these proc:eédings by any party.
Allpersons how and hereaﬁergrénted access to the materials and ihfermation identified
in Paragraph 2 of this Protective Order shalf use and disclose s.uch info‘rmation .oniy in
accordance with this Order.

2. The materials subject to 'this Order are all correspondence, documents,

data, information, studies, methodologies and other materials which a party or an



affiliate of a party furnishes in this proceeding pursuant to Comm’issioh rules and
reguiations, discovery procedures, testimony or oral examination, dr p,rovided, as a
courtesy to a party to this proceeding, which’ are claimed to be of a proprietary or
confidential nature and which are designated“‘PROPRIETARYiNFORMATtON" or
"CONFIDENTIAL AND PROPRI ETARY"(heremafter collex:twely referred to as
"Proprietary tnformanon")

{n addition, the parties may designate extremely sensitive Proprietary Information
as "HIGHLY CONFIDENTIAL INFORMATION" or HIGHLY CONFIDENTIAL MATTER"
(hereihafter referred to as "Highly Conﬁdenﬁal Information”) and thus secure the
additional protections set forth in this Order pertaining to such material. Such Highly
Confidential Information shall be only such Proprietary lnfor,maiion that constitutes or
describes the’ producing party's (i) customers’ ‘or cQstomer prospects’ names,
addresses, annual volumes of gas usage, or o,ther‘customergidentifying information, (i)
marketihg plans, (iii) competitive sirategies. (iv) market share‘ projections, and (v)
marketing materials that have not yet been used. |

3. ayproducingparty believes a discovery request seeks Proprietary and/or
Highly Conﬁdential Information, it shall notify the requesting party within three (3)
business days of service of the discovery that it believes the information requested is
Proprietary and/or Highly Confidential and :if provided should be made subject to a
Protective Order. If the requesting party is in ag‘reemerit as to the Probrietary and/or
Highly Conﬁdentiak nature of the requested information, it shan agree that the’
‘ mformanon be labeled Proprietary/Highly Confidential - subject to Protective Order or
in the altematwe it shall work with the producmg party to deveiop a format either
a through redaction, coding or the like, whereby the information can be provided ina Non-
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Proprietary/Non-Highly Conﬁdentia’! form. If the requesting and producing parﬂes
cannot agree as ’i‘o whether the information is indeed Propriétary/nghly Confidential,
they shall jointly seek a ruling from the presiding Administrative Law Judge no later than
six (6) business days from the date of service of the discovery.

4 Proprietary Information and Hig hly Co’n‘ﬁdential Information shallbe made
available to the Commission and its Staff‘(includmg the Office of Trial Staff) for use in
this proceeding. For purposes of ﬁling\, to the extent that Proprietary Information is
ptaced in the Commission's report folders, such information shall be handled in
accordance with rcutine"Commission procedures inasmuch as t‘he’repon' folders are not
subject to public disclosure. To the extent that Proprietary Information or Highly
Confidential Information is placed in ihe‘ Comm';ssion“s testiniony or document félderé,

- such information shall be separately bound, conspicuously ’marked, and accompamed

- by a copy of this Order. Public inspection of Proprietary Information and Highly
Confidential Information shall be permiited only in accordance wfth this Protective
Order, | |

5. Proprietary Information énd Highly Conﬁdéntia”nfqrmation shallbe made
available to counsel of record in this proceeding pursuart to the following procedures:

a.  Proprietary information, To the extent required for participation

in this proceeding, a party's counsel may affcjrd access to Proprietaky Information made
available by ihe producing party to the requesting party's’expért(s) and witness(es),
~ subject to the following restrictions.

| i Such expérts and witneséés may not hold‘ any of the
following posiiions with any competitor of the producing party. (a) an officer, board
member; stockholder, partner, owner, or an employee, who is primarily involved’ in the
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pricing, development, and/or marketing o‘f products or services thét are offered in
competition with those of the producing party; or (b} an officer, board member,
siodkhcfder, partner, owner of any affiliate of a competitor of the producing party;
provided, however, that ariy expert shall nqt be disquaiiﬁed on accouvnt of being a
stockholder, partner, or owner unless histher interest in the business constitutes a
significant potential for violation of the limitations of permissible uSé of the Proprietary
Information. |
i if a party's independent expert, another member of the
indep,enden’t expert's firm or the independent expert's firm generally also serves as an
expertfor, oras a consunaht or advisor to a cohpetitor or any affiliate of a competitor
of the producing party, said independent expert must: (1) advise the producing party of
the competitcf’s or affiliate's name(s);" (2) make reasonable attempts to segregate those
personnel assisting in the expert's participation in this proceeding from those’personnet
working 'o.'n behalf of a competitor or any affiliate of a competitor of the producing party;
and (3) if segregation of such personnelis impractical, the independenf expert shall give
to the producing party written assurances that the lack of segreg‘ation will in no way
jeopardize the interests of the producing party. The pro‘ducing party retains the right to
challenge the adequacy of the written assurances that its ihterests will not be
| jeopardized. |
iit. Any information provided under this provi'si’on may be used

only for and to the extent that it is necessary for paricipation in this proceeding; any
person obfaining information disclosed through this pmvision may not use that
information to gain any commercial advantage and any pefson obtaining information
may not forward it to any person to gain commercial advantage,

4



b Highly Cc’inﬁdenti‘al‘ information Highly Confidential Information

shall be produced for inspection by party’s counsel of record only. If the inspecting
lawyer desires copies of such material, or desires to disclose its contents to persons
olher than counsel of record, she or he shall submlt a written request to the producing
party's counsel. If requesting and producing parties are unable to reach agreement with
respect to such a request, they shall submit the is'sue'to the presiding Admsnistrétive
Law Judge within two (2) days of their faiiure to reach agreement. |

6.  No other persons, other than those identified in paragraphs 4 and 5
above, shall have access to the Proprietary or Highly Confidential Information except
as authorized by order of the Commission or of the presidihg Administrative Law Judge.
No person who may be entitled to receive, or who is afforded access to any Proprietary
ot Highly Confidential Information shall use or disclose such information for the
purposes of business or competition, or any purpose other than the preparation for and
conduct of this proceeding or any administrative or judicial review thereof.

7 Prior to making Proprietary or Highly Conﬁdehtcat Information available
to any person as provided in paragraphs 4 and 5 of this Protective Order, counsel shall
deliver a copy of this Order to such person and shall receive a written acknowledgment
from that person in the form attached to this Order and designated as Appendix A.
Counsel shall brompt}y ’deliver to the producing party é copy of the executed
acknowledgment form.

8. A producing party shall designate data or dceuments as éonstituting ar
containing Proprietary or Highiy Confidential Information by afﬂxing an appropriate
, propri‘etary stamp or typewritten designation on such data or documents,r\f\/hereonly
part of data compilations or multi-page documents constitutes or‘contain‘s Proprietary
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or Highly Confidential information, the producing party shall designate only the specific
data or pages of documents which constitute or contain Prbprietary or Highly

Confidential Information.

8. Any public reference to Proprietary or Highly Conﬁdeﬁﬁa{ Informationby

counsel or persons afforded access thereto shall be 1o the title or exhibit reference in

sufficient detail to permit persons with access to the Proprietary or Highly Confidential

Information to fully understand the reference and not mdre. The Proprietary or Highly
Confidential Information shall remain a part of the record, to the extent admitted, for all
purposes of administrative orjuditial review.
10.  Part of any record of this proceeding containing Proprietary or Highly
‘ Cchﬁdential Information, including but not limited 1o all exhibits, writings, 'test’imony‘
Cross examinatioﬁ, argument and responses to discovery, and including reference
| thereto as mentioned in Ordering paragraph 9 above, shall be sealed for all purpoées,
including administrativé and judicial review, :unless such Proprietary or Highly
Confidential Information is released from the restrictions of this Order, either through
“the agreement of the parties or pursuant to order of the Adminisirative Law Judge, the
Cbrrimission or a'ppeila’te court, Unresoived‘chanénges arising under paragraph 11 shau
be decid«édon motion or petition by the presiding officer or the Commission as provided
’by 52 Pa. Code §5.423(a). All such challenges will be resolved in cdnformi‘(y with
existing rules, regulations, ordefs, statutes, prec‘eden’t. eté.‘ to the extent that such
guidance is available.
11, The parties affected by the terms of this Order shall retain the right to
question or chaﬂengke the confidential or prdprietary nature of Proprietary or Highly
Confidential information; to question or challenge the admissibility of Prt}prietarry or
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Highly Confidential Information; to refuse or object to the production of Proprietary or
Highty Confidential information on any proper ground, inéluding but not limited to
irrelevance, immateriality or undue burden; to seek an order permitﬁng disclosure of
Proprfetary‘or Highly Confidential lﬁformation beyond that allowed ih this Order; and to
seek additional measures of protection of Proprietary or Highly Confidential Information
beyond those provided in this Order. If a challenge is made to the designation of a
documént or infowhation as Proprietary Confidential, the party claiming that the
infmmation‘ is Proprietary or Highly Coﬁﬁdentiat retains the burden of demonétrating that
the designation is hecessary and appropriate.

12. Upon completion of this proceeding, including any administrative or
judicial review, all copies of all documents and other materials‘ including notes, which
contain any Proprietary or Highly Confidentiatinformation shall be im‘mediately refurned
upbn request to the party furnishing such Proprietary or Highly Confidential Information. :
In the altemative,‘parﬁes may provide an affidavit of counsel affirming th‘at the materials
containing of‘ reflecting Proprietary or Highly Confidential lnformation have been

destroyed.

oo _t3f01/05 M. Mo G LW

Michael A. Nemec
Administrative Law Judge




APPENDIX A

BEFORE THE
PENNSYLVANIA PUBLIC UTILITY C OMMISSION

hqmlable Gas Company, a Division
~of Equitable Resources, Inc.,

Complainant

Vi i DocketNo. C-20031128

The Peoples Natural Gas Company
d/b/a Dominion Peoples,

Respondent.

TO WHOM IT MAY CONCERN:

: fI’hef'undersigned is the S of

(the

| retaining parly) and is not, or has no knowledge or basis for behe’nng that he/she is:{D)an ofﬁcer

board member stockholder, partner or owner of any compcmor of

(the ”Producmg Party"), or an employee of any competitor of the Producing Party who is pnmaniy

, competz tion with those of the Producm g Party; or (2) an officer, board mem’ber, stockholdcr, partner,

or owner of any afﬁhate ofa Compeutor of the Producing Party.

o mvo\lvcd in the pricing, developmem and/or marketing of products or services that are offered in
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The undersi gﬁed has read and understands the Protective Order deals with the
treatment of Pmpriétary and Highly Confidential Information. The underéigned agrees to be bound
by, and comply with, the terms and ccmditions of said Order. In the case of an independeht expert, -
the undefsigned represcnts that he/she has complied with the provisions of paragraph 3(a)(ii) of the

Order prior to submitting this Affidavit.

SIGNATURE

PRINT NAME

ADDRESS

DATE: L  EMPLOYER




Todd S Stewart

Hawke
‘ ; Wiltiam T, Hawke
; w K Kevio J. McKeon Craig R. Burgraff
‘ C e On : Thornas J. Sniscak ~ Janet L. Miller
Norman James Kennard ~ Steven K. Haas
i William E. Lehman

Litlian Srouth Hasmis
' Rikardo 1. Hull

et e Snlscak & Scott T. Wyland
| Kemnardip

AI"I‘ORNEYS AT LAW
100 North Tenth Street, Harnsbnrg, PA 17101 Phone: 717 236 1300 Far 7 17.236. 4841 WWW, hmsk~ law.com

December §, 2005
BY HAND DELIVERY S | i’
: . ‘ M "-/"‘QC":" . m
Charles E. Thomas, Ir. A OCHEVE E\l 2
©OFEBIZ ¢ = E;
£

Thomas T. Niesen

Thomas, Thomas, Armstrong & Niesen
212 Locust Street, Suite 500 : iYE A R
P. O. Box 9500 @ﬁﬁ“MEN
Harrisburg, PA 17108-9500 R
Re: Equitable Gas Company, a Division of Equztabie Rescurces, [nc. v.She Peaples
Natural Gas Company d/b/a Dominion Peoples, Docket No. C-20031128;
laterrogatories and Requests for Production of

0+ Hd 8- 330 gy
RENEREY

VBHQH
.

Dominion Peoples’
Documents (Set I}

Dear Mssrs Thomas and Niesen:
Enclosed please find Dominmon Peoples’ (nterro cgatories and Request for Production of
Documents (Set 1) in the above uapumed proceeding.  Pursuant 1o thz, agreed 1o schedule,

answers are 1o be provided within t5 days of woday’s date.

, Should you have any questions concerning these lnterregateries and Request for
Production of Documents. please do not hesitate to contact Norman Kennard or me.

Very truly vours, e
j/&/ww/ e ‘_‘:::."“::Q
- William T. Hawke =
Norman James Kennard

WTH/tap
Enclosure
o Per Certificate of Service

- Susan G. George, Esquire

Hoenorable Michael Nemee (cover letter only)

Jumes J. Mcehulty (cover lettec only)

MAILLING ADDRESS: P.0. BOX 1778 HARRISBURG, PA 17105 ,
o
JP



ﬂ%ma& ﬁomas,%'mefmny & A

%7[[03714}1/8 and Ciumse//ors al

SUITE 500
212 LOCUST STREET
L OL Box 9500
Hmmsaunc‘ PA (7108-9500

Cmm.m i'; *oman o www. tanlaw. com CHARLES E THOMAS
' {1913 - 1998)
¥
%hﬂéﬁ\zg)}r@ifgw com FIRM (717} 255-7600 :
A ' FAX (717) 236-8278
w o >
L - %
Al . ,
45} u *—- December 9, 2003

R
RE
&
)
™
C;‘:

BY HANS DEWERY | | M
William T. Hawke, Esqunre‘ F O L Dglév T

Hawke, McKeon Sniscak & Kennard LLP
100 North Third Street
Harrisburg, PA 17101

Inre: Docket No. C-20031128
 Equitable Gas Company v. The Peo;)!es Natural Gas Cornpany

Dear Mr. Hawke:
Eaclosed are Equitable Gas Company’s First Set of Interrogatories to The Peoples Natural Gas
Company in the above referenced proceeding. Please provide answers to the Interrogatories within
15 days. Call me at your convenience if you wish to discuss the Interrogatories.
Very truly yours,
- THOMAS, THOMAS, ARMSTRONG & NIESEN

Charles E. Thomas,

Encl.

cc:  Susan G. George, Esq. (w/encl.)
Dennis S. Shilobod, Esq. (w/encl.)
Anthony P. Picadio, Esg. (w/encl.)
Johnnie E. Simms, Esq. (w/encl.)
Honorable Michael Nemec (w/o encl.)

James J. McNu ty (w/o encl.)
D31200HIWKE wpd




COQONWEALTH or pENNsYLVAA
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Office Of Administrative Law Judge
P.0. Box 3265, Harrisburg, PA 17105-3265 REFER 10 OURPILE

December 9, 2003

DOCUMENT
; FOLDER
Equitable Gas Company, a Division of Equitable Resources, Inc.

v,
The Peoples Natural Gas Company d/b/a Dominion Peoples

In Re: C-20031128

(See 1etter dated 11/05[03)

Disputing Duplication of Facilities, Predatory Pricing, Unfair
Competition and Rate Discrimination and Prohibit Dominion from
Participating in Construction of Pipe Line.

Hearing Notice

‘This is to inform you that a hearings on the above-captioned
case will be held as follows:

Type: Initial and further hearings
Date: Tuesday, May 18, 20604 ~ Initial

Wednesday, May 19, 2004 - Further
Thursday, May 20, 2004 - Further

Time: 10:00 a.m.
Location: 11th floor hearing room

Pittsburgh State Office Building
300 Liberty Avenue
Pittsburgh, Pennsylvania

Presiding: Administrative Law Judge Michael A. Nemec
1103 Pittsburgh State Off1ce Building
300 Liberty Avenue
Pittsburgh, PA 15222
Telephone: (412) 565-3550
Fax: (412) 565-5692




Attention: You may lose the case Tf you do nat come to this
hearing and present facts on the issues raised.

If you intend to file exhibits, 2 copies of all hearing
exhibits to be presented into evidence must be submitted to the
reporter. An additional copy must be furnished to the Presiding
Officer. A copy must also be provided to each party of record.

Individuals representing themselves do not need to be
represented by an attorney. A1l others (corporation,
partnership, association, trust or governmental agency or
subdivision) must be represented by an attorney. An attorney
representing you should file a Notice of Appearance before the
scheduled hearing date

If you are a person with a dasab111ty, and you wish to
attend the hearing, we may be able to make arrangements for your
special needs. Please call the schedu11ng office at the Pub11c
Utility Commission:

« Scheduling Office: (717) 787-1399.
¢ AT&T Relay Service number for persons who are deaf or
hearing-impaired: 1-800-654-5988.

pc: Judge Nemec
Judy W. Springer
Beth Plantz
Docket Section
Calendar File
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James J. McNulty

Secretary ‘

Penansylvania Public Utility Commission - g
DOCUMcN |

Commonwealth Keystone Building
400 North Street D [j R |
P. O. Box 3265 ' ~ | |

Harrisburg, PA 17105-3265 F O L L.

Inre: Docket No. C-20031128 e
Equitable Gas Company, a Division of Equitable Resources, Inc., Complainant
V. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Respondent

Dear Secretary McNulty
Enciosed for filing on behalf of the Equitable Gas Company Division (“Equitable”) of Equitable

Resources, Inc. are an original and three (3) copies of Equitable’s Reply to the New Matter contained
in Pittsburgh Allegheny County Thermal's Answer to Equitable's Complamt against The Peoples

-Natural Gas Company, d/b/a Dominion Peoples
Coples of Equitable’s Reply are being served upon the persons and in the manner set forth on

the Certificate of Service attached to it.
Very truly yours,

THOMAS, THOMAS, ARMSTRONG & NIESEN

e =1V

Char!es E. Thomas Jr

Encl. :
cc.  Cedificate of Service
~ Daniel L. Frutchey (w/encl.)
TV IMcNUlty. wyd
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Equitable Gas Company, a Division ; 8 Docket No. C-200311§8 =
of Equitable Resources, inc,, > o
: Complainant 0 <L -

V. o 17

The Peoples Natural Gas Company, D @% E ?E ﬂ gm =
d/b/a Dominion Peoples, ; L 3 0 =
Respondent : DEC23 2003 ' g S

D0CUMzNT ; L

EQUITABLE GAS COMPANY'S'REPLY TO ,

F Ol D E fw maTrER OF PITTSBURGH ALLEGHENY COUNTY THERMAL
AND NOW, comes Complainant Equitable Gas Company, a diyisiyon of Equitablé
| Resources, Inc. {"Equitable") and, pursuant to 52 Pa. Code§5.62, files this seriatim Reply to tﬁe
New Matier of Pittsburgh Allegheny County Thermal ("PACT") contained in its Answer to
Equitable’s Complaint against The Peoples Natural Gas Company, d/b/a Bominion Peoples

(“Dominion Peoples”). In support thereof, Equitable réspectfuliy submits the follow‘mg: '

- 28 Paragréph 28 of PACT's New Matter incorporates the allegations contained in its
Petition to Intervene. In reply, Equitable incorporates herein it‘s Answer to PACT's Petition to
Intervene. '

29.  Denied. Atthetime of th‘e mihg of Equnable’s Complaint, Dominion Peoptes had

no serviée or yotherconn‘ection with PACT. Since then a connecting pipeline from PACT to the

| existing facilities of Dominion Peoples has been constructed. In Paragraph 12 of its Complaint,
‘Equitable averred that Dominion Peoples is advising and assisting PACT ’in‘ respect to the
pipeline in spite of PACT’s attempt to characterize the pipeline as a PACT faciiity. Initial
discovery shows that Domihion Peopies is not only advising énd assisting PACT but paying, at
léast in part, for the pipeline as well. In respo’nse to OTS Interrogatories in this proceeding,
PACT has disclosed a Supplemental Agreement. dated July 2, 2003, bm never previously

~ disclosed to Equitable, pursuant to which Domirion Peoples made a contribution of $1‘O0,000

“in aid of PACT’s construction of the gas pipeline that yields a transportation charge of $0.17 [per
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- Mef], as reflected in the Transportatioh Agreement.” The Supplemental Agreement further
| provides that “{a]dditional contributions in aid of the samé construction may be made by the
Company {i.e. Dominion Peoples} in increments of $75,000.00 up to $400,000.00.” In addition,
ina Ietief from a PACT Director to Mayor Murphy of the City of Pittsburgh,‘ dated September‘a,
2003, the‘ PA‘CT Director stated that “[ejventually, Dominion Peoples may buy back the
‘installation‘ ... {Emphasis added). The location of the meter at PACT's Plant at Cecil Way per
the Supplementa[‘Agreement further suggests that the pipeline is somethfng otherthan a PACT
garvice line fé,cifity, The developing record does not support PAGT's contention that the pipeline
1s a PACT facility in which Dominion Peoples is not participating. k

30.  Denied. Paragraph 30 of PACT's New Matter presents a conclusion to which no

answer is required. If answer is deemed necessary, Equitable denies that it has no standing to

raise the issue of discrimination presented in Count V of its Comptaim. Section 701 of the Public
Utility Code, 66 Pa. C.5. §701, allows any public utiiity concerned to complain about any thing
done ’b,y' any public utility in violation of kthe PubiicUtility Code. Equitablé has lost a customer of
mote than 20 years, PACT, because of the discriminatory pricing policies of Dominion Peoples.
Equitable’s has a direct, subStantiai and immediate interest in the rate charged by Dominion
Peoples to PACT. Equitable has standing with respéct to Count IV of the Complaint.

31, Denied. Equitab]e is wi.thout knowlédge or information sufﬁmém to form a belief
as to the truth of the assertions presented in Paragraph 31 of the New Matter and, therefo,re, they
are'denied( By way of further response, Equitable denies that its Commission-approved rates
afé negalively affecting governmental budgets. If retévant, proof thereof is demanded.
Eqwtabie’é Agreement with PACT for Naturéﬂ Gas Transportation Service and the discbunts
reflected therein assure PACT that Equitable’s prices are competitive. Equ;table deniés that its

actions were ever commercially unreasonable.
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32.  Denied. Paragraph 32 of PACT's New Matter presenis a cé_nclusion. to which no
answer is reqmred. if answer is deemed necessary, Equitable denies that it is glzsiltyv -o;f !aches,
it was PACT that rushed to complete construction despite Eqﬁitabfe’s matching offer and
pro‘tesls,. PACT well knows that it was the difatory party, wailing months wiihdut taking ény |
action on Equitable's Janua& 17,2003 offer, and then demanding that within nine days Equitable
, "r»natch an “offer”, the validity of which was never verified by PACT and which Equitable believed
was not a true competitive offer and which, as a consequence of the discovery discussed in |
résponse 1o Pa’ra'graph 29, Equitable now knows Was not the complete offer made by Dorﬁinion
Peop!ést At the time it imposed the deadline, PACT had not fully disclosed all the costs
asscciated with thel "offer,” nor, despite Equitabl‘é‘s requests, did it atteniﬁt to verify tﬁe bona
fides of such "offer.” Equitable filed this Complaint against Dominidn Peopies with all due
dispatch. if PACT i_s ultirhate!y impacted by the Comrﬁission decision, it wi!l‘haue no one but
itself to blétme. Moreover, it was PACT which refused to accept Equitab!efs'effer to match the
gas transportation service offer made by Dominion Peoples. tn doing so, it acted at its own peril. |
As setforth bel’os.iv, Equitable further denies thatit through NORESCO has unféirly c;dmpeted with
_ PACT, e R
3’3,34, 35 and 36. Denied. Equitable denies that it, by itself and/or wiih’its' NOHESCO
affiliate, has engaged in dam‘agihg predaiory pricing; unfair competitionkor iltegal practices.
| NORESCO's offers are independent of any Equitable service as is apparent from Paragr:aph 35
}of the New Matter where PACT avers that NORESCO was offering to supply gas to the
Prtisburgh Convention Authority’s new facility while Equitabte, at thé same time, was declinihg
~ tooffer natural gas supply service, Equitab!é denies further that it IS seeking equitable relief from
the Commission such that PACT may through its intervér*ﬁcn ih this proceedihg raise the
kec@uitable defense of “unclean hands” in opposition to Equitable’s Complaint again'é.t Dominion

Peoples. PACT's attempt to expand this proceeding to include grieva.hces'it believes it has

-3-
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against NORESCO is inappropriate because the grievances are irrelevant to Equitable’s
Comp!ain: against Dominion. By way of further response, Equiiabfe denies that its actiohs were
ever commercially unreasonable.

37. Denied. Equitable does not engage in predatory, below cost or discriminatory
pricmg‘. | | | |

38.  Denied. Forthe reasons stated in reSponsé to the preceding Pafagraphs of this
Reply to New Matter and in Equitable's Answer to PACT’S Petition to Intervene, there is ho basis
for PACT's assertions as to what this Commission “should not” do. Equitable is without
~ knowledge or information sufficient to form a belief as to the truth of the assertions presented in |
* Paragraph 38 of the New Matter concerning destruction of PACT's “economic investment” in the
pinelineg and thé ownership interest of PNC Bank, NA, in the pipeline and, therefore, those
~ asserlions are denied. If relevant, strict proof thereof is demanded. By way of furth'er response,
Equitable denies tn‘at PNC Bank, NA, is an indispensable party to this Compiain,t proceeding.

 39and40. Denied. Equitable denies that either it 6r Equitrans has struétured térms

and conditions and practices that discourage gas marketers and/or producers from prdvidmg full
gas requirements to Equitable's customers and further denies that it engages in practices to
~ discourage the competitive salés of natural gas requitements by marketers and suppliers.
Moreover, the terms and conditions of Equitable’s trahsportaﬁgn services were approved by this
Commission. Equitable currently has six non-affiliated supphiers markeling natural gas on its
system and has a greater number of custorners utilizing the services of natﬁfat gas suppliers
~ than several natural gas distribution’ companies much larger than Equitable.! If PACT has

experienced any disinterest on the part of suppliers to meet its full natural gas supply

" The Pennsylvania Public Utility Commiss.on's Autumn 2003 Keystone Competition newsletter
indicates that Equitable has the third Jargest number of cusiomers served by alternative suppliers in the
Commonwealth and more than National Fuel Gas, PECO Gas, PG Energy, PGW, PPL Gas, TW Phillips and
UG Gas. ' ’
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requirements, it is because PACT s usage is -high{y heat sensitivé and subject to wide daily and
monthly swings. | |
WHEREFORE, Equitable Gas Company, a division of Equitable Résour‘ces, inc., "pra'ys |
‘that the Pennsylvania Public Ulility Commission sustain its Compiaint against The Peoples
Natural Gas Gc)rhpany. dibla Dominion Peoples, at Docket No. C-20031128 and grant the relief
requésied therein. |

Hespectfully submitted,

By_ .,“\i(.zguﬂ‘me ;
S Chatles E. ’I}homas,’:l’r*
Thomas T. Niesen
THOMAS, THOMAS, ARMSTRONG & NIESEN
212 Locust Street, Suite 500
P. O. Box 9500 ’
Harrisburg, PA 17108-3500

Daniel L. Frutchey

Senior Vice President and General Counsel
EQUITABLE GAS COMPANY,

a division of Equitable Resources, Inc.

200 Altegheny Center Mall

Pittsburgh, PA 15212-5352

Altorneys for Complainant
 Equitable Gas Company,
a division of Equitable Resources, Inc.
DATE: December 11, 2003
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VERIFIGATION

|, FREDERICK K, DALENA, Senior Vice President ~ Commercial Operations for
Equitable Gas Company a division of Equitable ReS,ources, Inc,, hereby state that the facts

above set forth in the foregoing Reply to New Matter are true and correct to the best of my

knowledge, information and belief and that | expect to be able to prove the same at a

hearing held in this matter. | understand that the statements herejn are made subject to the
on to authdrities,

penalties of 18 Pa.C.S, § 4904, relating to unswom falsificati

FREDRICK K. DALENA
SENIOR VICE PRESIDENT ~
COMMERGIAL OPERATIONS
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Before the
PENNSYLVANIA PUBLIC UT!LlTY COMM!SSION

Equitable Gas Company, a Division : Docket No. G-20031128
of Equitable Resources, Inc., : '

Complainant
V.

The Peoples Natural Gas Company
d/b/a Dominion Peoples,

Respondent
CERTI#ICATE OF SERVICE
o he‘reby certify that | have this 1 1th day of December, 2003, served a true and
correct copy of Equitable Gas Cempany’s Reply to New Matter of Pittsburgh Alleghen‘y
County Thermal, upon the persons and in the manner set forth betqw:
FIRST CLASS MAIL, POSTAGE PREPAID

William T. Hawke, Esquire

Norman James Kennard, Esquire
Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

Harrisburg, PA 17101

Susan G. George, Esquire

- The Peoples Natural Gas Company
d/b/a Dominion Peoples
625 Liberty Avenue
Pittsburgh, PA 15222

Johnnie E. Simms, Senior Prosecutor
Office of Trial Staff ,
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

P. O. Box 3265

Harrisburg, PA 17105- 3265



Dennis S. Shilobod, General Counsel
PACT

806 Law & Finance Building
Pittsburgh, PA 15219

Anthony P. Picadio, Esquire

Picadio Sneath Miller & Norton, P.C.
Suite 4710 U.S. Steel Tower '
600 Grant Street

Pittsburgh, PA 15219

Charles E. TROmaS,(Jr.%

AY34NA S.AYVLINITS

NV
Lhs Wd 113306002

d3A1203Y




~.72_0171361.@;‘, _‘%fﬂmas, %m[mn?

%’/omeys and C)aume//ors af “

SWITE SO0
212 LOCUST STREET
PO, Box 9500
. HARRISBURG, PA 12108-9500
CHARLES E. THOMAS. JR. '

www Hanlaw.com
Direct Dial: £717) 2557615
B-Maif cthomasjr@uaniaw.com

- CHARLES E. THOMAS
: . : (1913 -1998)
FIRM 1717) 255-7600

FAX (717} 236-8278

Qs
December 11, 2003 o =X =
X Fom ) m
BY TELEFAX AND FIRST CLASS MAIL ¢ e r;j*-* S o
William T. Hawke, Esquire 7 ) A& <
Norman James Kennard H “ U 6.2004 | @ E m
Hawke McKeon Sniscak & Kennard LLP o 2 ()
100 North Third Street U éJ U E N‘i = ~
Harrisburg, PA 17101 (= '

Inre: Docket No. C-20031128 :
Equitable Gas Company v. The Peoples Natural Gas Company

Gentlemen:

Equitable Gas Company (“Equitable”) is presently reviewing its files in connection with the
preparation of responses to The Peoples Natural Gas Company, d/b/a Dominion Peoples, Set |
Interrogatories to Equitable (“Set !l Interrogatories™) in the above matter. We believe that several of the
interrogatories are objectionable on various grounds including relevancy, materiality and undue burden.

We will be contacting you next week to identify the specific Set | Interrogatories, which Equitable
believes are objectionable and to see whether we can resolve our objections

In the meantime, in accordance with Paragraph 3 of the Protective Order, dated December 4,
2003, please be advised that based on its preliminary review of the Set | interrogatories, Equitable
helieves that the information requested by Interrogatories Nos. 2, 3, 4, 5,9, 10, 11,12, 13, 22, 23, 24,
25, 26, 30, 31, 32 and 33 is Proprietary and/or Highly Confidential, either in whole or in part. We would
like to discuss the matter of Proprietary/Highiy Confidential treatment with you next week, as well

Very truly yours

THOMAS, THOMAS, ARMSTRONG & NIESEN @Jﬁ
By '

Charles E. ‘Thamas,@,




A

William T. Hawke

Norrman James Kennard

- December 11, 2003

Page 2

ce:  Susan G. George, Esq.
Dennis S. Shilobod, Esq.
Anthony P. Picadio, Esq.
Johnnie E. Simms, Esq.
Honorable Michael Nemec
James J. McNulty
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‘@\X Q‘p\q"{‘%%, SUITE 500
qgj\??\ 212 LOCUST STREET
A P. O. BOX 9500
HARRISRURG, PA t7108-0500
THOMAS T NIESEN - www.ftanlaw.com CHARLES £ THOMAS
Direct Diak: (717) 255-7641 ‘ FIRM {Z717) 255-7600 (1913-1998)

E<Maif: thieseaf@ttanlaw.com FAK 1A e B
December 12, 2003

BY HAND DELIVERY | |

William T. Hawke, Esquire B

Hawke, McKeon Sniscak & Kennard LLP

100 North Third Street
Harrisburg, PA 17101

inre; Docket No, C-20031128 :
- Equitable Gas Company v, The Peoples Natural Gas Compan

- Dear Mr. Hawke:

: Enclosed are Equitable Gas Company's Second Set of Interrogatories to The Peoples Natural
Gas Company in the above referenced proceeding. Please provide answers to the Interrogatories by
December 31, 2003, which is a four day extension to the otherwise applicable due date for the answers
in recognition of the holiday season. Call me at your convenience if you wish to discuss the
Interrogatories. ; . |

Very truly yours,

THOMAS, Tﬁnf, ARMSTRONG & NIESEN
By | oy Ao /{_’ /ﬁ.-o |

Thomas T. Niesen

Encl. ' ;
ce' - Susan G. George, Esq. (w/encl.)
~ Dennis S. Shilobod, Esq. {(w/encl.)
Anthony P, Picadio, Esq. (w/encl.)
Johnnie E. Simms, Esq. (w/encl.)
Honorable Michael Nemec (w/o encl.) , \ .
James J. MeNulty (w/o encl.) | @J 7S
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FaMail ¢ thomasjratianiaw com
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James J. McNulty <= i
- Secretary | o & € = .;%
Pennsylvania Public Utility Commission ' , : e =t f
Commonwealth Keysione Building ; D O C U M E N T 2 T o
400 North Street | > 3
P. O. Box 3265

- Harrisburg, PA 17105-3265 ‘ | F O L D E R :

lnre: Docket No. C-20031128

Equitable Gas Company. a Division of Equitable Resources, Inc., Complainant
v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Respondent

Dear Secretary McNulty:

Enclosed for filing on behalf of the Equitable Gas Company Division (“Equitable”) of Equitable

Resources, Inc. are an original and three {3) copies of Equitable’s Answer in Opposmon to the Petition
of NRG Energy Center-Pittsburgh LLC to Intervene.

Copies of the foregoing Answer are being served upon the persons and in the manner set forth
on the Certificate of Service attached to it.

Very truly yours,

THOMAS, THOMAS, ARMSTRONG & NIESEN

, LR
Charles E. Thomas, JkJ

- Encl,
e Certificate of Service
Daniel L. Frutchey (w/encl )
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PENNSYLVANIA PUBLIC UTILITY COMMISSION

Equitable Gas Company, a Division Docket No. G-20031128
of Equitable Resources, Inc

N . =3
Complainant : % % - :

V. R ™ SO
The Peoples Natural Gas Compan = -
d/b/a Dominion Peoples, & o= m
Respondent Cg% = (-
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EQUITABLE GAS COMPANY’ 'S
F O LD £ R wre

 ANSWER IN OPPOSITION TO THE PETITION OF
ENERGY CENTER-PITTSBURGH LLC TO INTERVENE

AND NOW comes Complainant Equitable Gas Company (' Equitable™), a division
of Equitable Resources Inc., and, pursuant to 52 Pa. Code §5.66 files this Answer in

Opposition to the Petition to Intervene (the "Petition”) filed by NRG Energy Center-
Pittsburgh LLC (“NRG Pittsburgh”), as follows

1. ‘Admitted in partand denied in part. Equitable admits that NRG Pittsburgh
15 engaged in the supply and distribution of steam and chilled water in the 21 and 22™

Wards of the City of Pittsburgh. However, Equitable is without knowledge or information
sufficier

sufficient to form a belief as to the truth of the remaining averments of Paragraph 1 of
the Petition, and, therefore, they are denied. |If relevant, strict proof thereof is

demanded. The averment that NRG Pittsburgh is a public utility is a conclusion of law
to which no response is required

2. Admitted. Equitable admits that NRG Pittsburgh transports, on average
850,000 Mcf annually
3.

Admitted in part. Equitable admits that NRG Pittsburgh purchases natural

gas distribution service from Equitable and that Equitable is a natural gas distribution




»

company. The remaining éverment of'Paragraph 3 of the Petition is a conclusion of law
’to which no response is recjuired_. . ’ |

4, The averments presented in Paragraph 4‘ of the Pet’ition are conclusioﬁs
_of law to which no response fs required.

5. Admittéd as stated,

6. Admitted as stated,

7. Paragraph 7 of the Petition is a mixed statement of fa;:t and law; :
Equitable is without knowledge or information sufficient to form a belief as to the truth
of the factual averments of Paragraph 7 of the Petition concerning NRG Pittsb'urgh"s
Tariff, and, therefore, they are denied. If relevant, strict proof thereof is demanded. The
remaining averments of Paragraph 7 are conci&sions of law to which no response is
required.

| 8. Denied. Equitable is without knowledge or information _sufﬁcié_ni‘tc 'farm
a belief as to the truth of the averments presented in Par\agr‘éph 8 of ihe Petition, and,
| theréfcre, they are denied. If relevant, strict proof thereof is de‘mahﬂ‘ed.

9.  Denied. Equitable is without kno‘wl‘edge‘ or information sufﬁcient to form
a belief as to the truth of the averments presented in Paragraph 9 of the Petition, and,
'theref,o}rev they are denied, If relevant, strict proof thereof is demanded.

10.  Denied. Equitableis Without knowledge or informiation sufficient to form
a belief és to the truth of the averments presented in Paragraph 10 of the Petition, and,
therefore, thé.y are denied. If relevant, Strict proof thereof is demanded. To the extent
‘Paragraph 10 of Petition is an identification of the component parts of NRG Pittsburgh's

Tariff, said T ariff is a writing which spe'aks for itself.




11 Denied Equitable is without knowledge or informatioﬁ sufficient to form
a belief as to the truth of the averments presented in Paragraph 11 of the Petition, and,
th‘erefore, they are denied. If relevant, strict proof thereof is detﬁanded‘
12. Denied. Equitable is without knowledge or information sufficient to form
a belief as 1o the truth of the averments presented in Paragraph 12 of the Petition, and, -
therefore, they are denied. If relevant, strict proof thereof is demanded.
| 133 - Admitted in part. Equitable admits that it ﬂléd a Complaint against The
Peop!es Natural Gas Company, d/bla Dominion Pedp’ies, on August 29, 2003, The
further averment in Paragraph 13 of the Co‘mplaint that Dominion Peoples is a natural
gas distribution company as deﬁned‘in the Public‘ Utility Code is a conclusion of law to
which n,é response is required. |
14, Denied. The averments in Paragraph 14 of the Petition characterize
. Equitable’s Complaint, which being a writing speaks for itself. Therefore, the averments
of Pafagraph 14 of the Petition are denied. | |
15.  Denied. PACT is not presently a customer of Equitable Gas Com;ﬁany‘
16,  The averments presented in Paragraph 16 of the Petition are conclusions
of law o which no response is requifed. |
17.  Admitted in part and denied in parl. Equitable admits that Dominion
Peoplés‘ filed an Answer to Eqﬁiteble’s Complaint on or about September 23, 2003 The
| remaining avefments in Paragraph 17 of the Petition characterize Dominion Péopies’
Answer, which beihg a writing speaks for itself. Those avérments‘ are, therefore,
denied.
18.  Theaverments presented‘in Paragraph 18 of the Petition are conclusions

"o which no response is required.



19.  The averments presented in Paragraph 19 of the Petition are conclusions

to which no response is required. |
| 20. | Denied. The Commission’s regulatidn ’ét 52 Pa Code §5 72(a) speaks
for itself. The averments presented in Paragraph 20 of the Petition which paraphfase
Section 5.72(a) are, therefore. denied. The further averment that NRG Pittsburgh has
two interests in this proceeding is a conclusion of law to which no response is required.
If answer is deemed necessary, Equitable denies that NRG Pittsburgh has the interests
required by 52 Pa. Code §5.72 and standing to participate in this proceeding.
Coincident wfth the filing of this Answer in Opposition, Equitable is filing a Motion to
Dismisé the Petition to Intervene of NRG Pittsburgh for La‘ck of Standing. |
| 21, Denied. The averments presented in Paragraph 21 of the Petiﬁdn‘ afe
conclusions to which no response is required. If answer is deemed ’necessary,
Equitable denies that NRG Pittsburgh has a direct interest in this proceeding, which 1s
not adequately represented b‘y‘ other parties. NRG ‘Pittsburgh lacks standing to
participate in this proceeding. Cbincident with the ‘ﬁ!ing of this Answer in Opposition,
quuitable is filing a Motion to Dismiss the Petition to Intervene of NRG kPittsburgh for
Lack of Standing | if rele\iant, Equitable demands strict proof of the averments in
Paragraph 21 of the Petition. |

' 22, Denied The averments presented in Paragraph 22 of the Petition are
conclusions ;to which no response is requir‘ed, If answer is deyemed' necessary,
Equitable denies that NRG Pittsburgh has an interest in this proceeding. The rate
: s,che‘dule‘ under which NRG Pittsburgh takes service from Eqwtabie has beeri in place
for several years and was found by the Commission to be justand reasonkable. The rate
schedule is a Commission approved rate and is not at issue in this proceeding.

Equitable denies that NRG Pittsburgh has standing to participate in this proceeding.

4-




Coincid‘enf With the ﬂ[ihg of this Answer in Opposition, Equitable is filing a Motion td
D‘ismiss‘ the Petition to Intervene of NRG Pitisburgh for Lack of Standing. If re‘}evant,'
Equitable demands strict proof of the averments in Paragraph 22 of the Petition.

| | WHEREFORE, Equitable Gas Company, a division of Equitéble Resources, Inc.,
, ~prays that the P‘ennsyivaﬁia Public Uti!ity Commission deny the Petition of NRG Energy

Center-Pittsburgh LLC to Intervene.

Respectiully subm;tted\
oy QAL Z e,

Charles E. Thomas

Thomas T. Niesen

THOMAS, THOMAS, ARMSTRONG & NXESEN
212 Locust Street, Suite 500

P. O. Box 9500

Harrisburg, PA 17108-9500

Danie! L. Frutchey ‘
Senior Vice President and General Counsel
EQUITABLE GAS COMPANY,

a division of Equitable Resources, Inc.

200 Allegheny Center Mall

Pittsburgh, PA 15212-5252

Attornéys for Complainant
Equitable Gas Company,
‘a division of Equitable Rescurces lnc

DATE: December 15, 2003

O Angwer t NRG Fatdion 1o inlervéne wpd
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Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Equitable Gas Company, a Division > Docket No. C-20031128
of Equitable Resources, Inc., ‘
Complainant

V.

" The Peoples Natural Gas Company,
d/bla Domlmon Peoples,
Respondent

CERTIFICATE OF SERVICE
I hereby certify that | have this 15th day of December, 2003, served a true and
correct copy of Equitable Gas Conipany”s Answer in Opposition to the Petition of NRG
Energy Center-Pittsburgh LLC to Intervene, upon the personsyrand in the mannér set
forth below:
HAND DELIVERY

Daniel C. Clearfield, Esquire

Kevin J. Moody, Esquire

Wolf, Block, Schorr and Solis- Cohen LLP
212 Locust Street

P. O. Box 3265

Harrisburg, PA 17101

FIRST CLASS MAIL, POSTAGE PREPAID

William T. Hawke, Esquire

Norman James Kennard, Esquire
Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

Harrisburg, PA 17101

Susan G. George, Esquire

The Peoples Natural Gas Company
d/b/a Dominion Peoples

625 Liberty Avenue

Pittsburgh, PA 15222



Johnnie E. Simms, Senior Prosecutor
Qffice of Trial Staff

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

P. O. Box 3265 ‘
Harrisburg, PA 17105-3265

Dennis S. Shilobod, General Counsel
PACT :

806 Law & Finance Building
Pittsburgh, PA 15219

Anthony P. Picadio, Esquire

Picadio Sneath Miller & Norton, P.C.
‘Suite 4710 U.S. Steel Tower

600 Grant Street

Rittsburgh, PA 15219

Charles E Thomds \Jr
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CHARLES E THOMAS
. 139t} 1998

212 Ly UsT STREET
PO Box 8500
CHARLES B THOMAS, K

FiORM 1217 2057000

FAX (7171 2068278

‘December 15, 2003
James J. McNulty

w = |
n 2 = ;
2 8 O
=
Secretary | Zs - Cr% ;
Pennsylvania Public Utility Commission o _ Lo =
Commonwealth Keystone Building , a‘ ! we =2 -
400 North Street 18 H§ 2 = ©
P. O Box 3265 , o D
Harrisburg, PA 17105-3265 | > =
c
Inre: Docket No C-20031128

Equitable Gas Company, a Division of Equitable Resources, Inc., Complainant
v._The Peoples Natural Gas Company. d/b/a Dominion Pecoples, Respondent
Dear Secretary McNulty

Enclosed for filing on behalf of the Equitable Gas Company Division ("Equ:table”) of Equitable
Resources, Inc. are an original and three (3) copies of Equitable’s Motion to Dismiss the NRG Petition
to Intervene for Lack of Standing and accompanymg Notice to Plead.

Copies of the foregoing Motion are being served upon the persons and in the manner set forth
on the Certificate of Service attached to it.
| Very truly yours,

THOMAS, THOMAS, ARMSTRONG & NIESEN
By

Charles E. Thomas
Encl, o -
ce Certificate of Service
Daniel L Frutchey (w/encl.)
HAZT SAMCNulty wid



Before the , o \5 4 &
PENNSYLVANIA PUBLIC UTILITY COMMISSION

‘Equitable Gas Company, a Division
~ of Equitable Resources, Inc,,

Docket No. C-20031128

Complainant
o = |
V. @2 0
‘ ; 2w W
The Peoples Natural Gas Company, o O
d/bla Domxmon Peoples, —_,:1(3:_ n ©
Respondent ns o <
c = i
2 = ©
NOTICE TO PLEAD Ee)
, m 3
‘ A 3
TO: Daniel C. Clearfield, Esquire <
Kevin J. Moody, Esquire

Woif, Block, Schorr and Solis- then LLc
212 Locust Street, P. O. Box 3265
Harrisburg, PA 17101

(Attorneys for NRG Energy Center-Pitisburgh LLC)

YOU ARE HEREBY NOTIFIED to file a written response tb the enclosed Motion

to Dismiss within ten (10) days from service hereof in accordance with 52 Pa. Code

§5.101, or the Motion may be granted without your résponse

Respectfully submitted,
o (Ll Zodo
Charles E. Thomas, .

Thomas T. Niesen

THOMAS, THOMAS, ARMSTRONG & NIESEN
212 Locust Street, Suite 500
P. O. Box 9500

Harrisburg, PA 17108-9500

Daniel L. Frutchey '
Senior Vice President and General Counsel
EQUITABLE GAS COMPANY,

a division of Equitable Resources, Inc

200 Allegheny Center Mall

Pittsburgh, PA 15212-5352

Attorneys for Complainant
Equitable Gas Company,

a division of Equitable Resources, inc
DATE: December 15, 2003
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Equitabie Gas Company, a Division
of Equitable Resources, inc

Docket No. C-20031128
Complainant

2
, E
V. :
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, Respondent
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EQUITABLE GAS COMPANY'S o
MOTION TO DISMISS THE PETITION TO INTERVENE
OF NRG ENERGY CENTER-PITTSBURGH

" FOR LACK OF STANDING

DM E NI
AND NOW, comes Complainant Equitable GasCompany (“Eqmtable") a division

of Equitable Resources, Inc , and, pursuant to 52 Pa. Code §5.101. files this Motion to

Dismiss the Petition of NRG Energy Center-Pittsburgh LLC ("NRG Pittsburgh”) for Lack
of Standing, as follows:
' 1.

This proceeding concerns the above docketed Complaint of Equitable

against The Peoples Natural Gas Company, d/b/a Dominion Peoples (“Dominion

Pittsburgh Allegheny Thermal (“PACT")

Peoples”) concerning Dominion Peoples’ displacement bf Equitable's service to
2.

On or about November 25, 2003, NRG Pittsburgh fited a petition seeking

l o ; »o * N )
permission to intervene in the Complaint proceeding claiming a cognizable interest in

the matter under Section 5‘72 of the Commission's Rules of Administrative Practice and
Procedure, 52 Pa. que §5.72



3. ‘Section 5‘101(a)(3~) of the Commission’s Rules and Regulations, 52 Pa.
Cade §5,1 01(a)(3), provides that the Commission may dismiss a pieading tkhat does not
indicate on its face the standing of the party to parﬁcipaie in the proceeding. |
4, Section 5.72 provides thata petition to intervene may bé filed by a person
claiming a righttd intérvene. or aninterest of such a nature that intervention is necessary
or appropriate to the administration of 'the statute un’dér which the proceeding is
| brought. It further states that the r‘ight or interest may be a right conferred by statute or
an interest which may be directly affected and which is not adeq uately represen‘ted’and
which wiil be binding on the petitioner or an interest of such a nature that partici’patiOn '
may be in the public interest. Here, there is no right confirmed by statute for NRG
Pittsburgh’s participation, nor does NRG Piﬁsburgh have an interest which is diréctly
affected. The scope of this complaint pro(‘:eedihg is a narrow one involving Domi’nion
Peoples’ displacement of Equitable’s service by means of a line ﬁnanced by Daminion
Peoples which directly connects PACT and Dominion Peoples. There is no line
connecting NRG Pittsburgh énd the rate schedule under which NGR Pittsburgh takes
service from Equitable is not atissue. That rate schedule has been in place for several
years and was pr‘e‘vioﬁs(y found by this Commission io‘ be just and reasonable,
| 5. In addition, our courts have ;heid‘ that there are three requirements for a
‘party to have standing to litigate an issue: the party must have a substantial interest in
the subject matter of the Iitigatfon; the interest must be direct; and the intérest must be '
‘im‘mediate and not a remote consequence. George v. Pa? PUC, 735 A2d 1282,
appeal denied 758 A.2d- 1202 (‘1999)'. The requirements for these interests are quite
clear: |

L A “"substantial interest,” as a requirement for a ‘pany to have
standing to litigate an issue, is an interest in the outcome of the




: lmgatson which surpasses the common interest of all c;txzens in
procuring obedtence to the law.

ii. A “direct interest,” as a requirement for a party to have standing

 tolitigate anissue, requires a showing that the matter complained
of caused harm to the party’s interest,

iii. i An “immediate interest,” as a requirement for a party to have
standing fo litigate an issue, involves the nature of the causal
connection between the action complained of and the injury to the
‘party challenging it and is shown where the interest the party

- seeks to protect is within the zone of inlerests sought to be
protected by the statute or the constltutlonal guarantee in
queshon

6.  Here, NRG Pittsburgh meets none of the standing criteria. It has not

- been harmed in any way. It has no interest of any kind, either substantial, direct or

immediate, and, thus, no standing to litigate an issue before the Commission. Although

it claims an interest in the issue raised by Equitable in this proceeding, its claim

: depends entirely on the outcome of the proceeding and then only if Dominion Peoples

ultimately should offer to serve NRG Pittsburgh. This is not a direct or public interest

as required by Section 5.72. 1t is, rather, a remote and speculative interest depending
not only upon the outcome of the proceeding, bﬁut also a fulure decision by Dominion

Peoplestoserve NRG P:ttsburgh s facility which presently is not connected to Dominion

Peoples’ facnmes |
7. Equitable’s claim is against Dominion Peoples PACT was aliowed to

intervene in the ,proceéding because it is the consuming entity involved with the

connecting pipeline. Any interest of NRG Pittsburgh is too remote. NRG Pittsburgh's

interest in this proceeding is no grater than the interest of the general public. In

addition, inasmuch as the interest altegeyd by NRG Pittsburgh is based on the

opportumty for service from Dominion Peoples Said interest is adequately represented

by Dommson Peoples.



WHEREFORE, Equitable Gas ‘Cémpany, a division of Equitable Resources, Inc |
prays that the Pennsylvania Public Utility Commission grant this Motion to Dismiss the

| Petition to Intervene of NRG Energy Center-Pittsburgh LLC for lack of standing.

Respectfuuy submitted,

Charles E-Thoma$, Jr.
Thomas T. Niesen ‘
THOMAS, THOMAS, ARMSTRONG & NIESEN
212 Locust Street, Suite 500
P.O. Box 9500 |

- Harrisburg, PA 17108-9500

-Daniel L. Frutchey o
Senior Vice President and General Counsel
EQUITABLE GAS COMPANY, ‘
a division of Equitable Resources, inc.

200 Allegheny Center Mall

Pittsburgh, PA 15212-5352

Attorneys for Complamant
Equitable Gas Company,
a division of Equitable Resources, Inc.

DATE: December 15, 2003
Matoh 1o Dismnias NRG Petitson 1 intérvens wpd
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Befcré the
 PENNSYLVANIA PUBLIC UTILITY COMMISSION

' Equitable Gas Company, a Division  :  Docket No. C-20031128

of Equ:tab!e Resources, Inc., : '

Complainant

V.

The Peoples Natural Gas Company,
d/bla Dominion Peoples,

Respondent

CERTIFICATE OF SERVICE
| hereby certify that | have this 15th day of December, 2003, served a true and

correct copy of Equitable Gas Company’s Motion to Dismiss the Petition to Intervene

_ of NRG Energy Center-Pittsburgh LLC for Lack of Standing, upon the persons and in

the manner set forth below:
HAND DELIVERY

Daniel C. Clearfield, Esquire

Kevin J. Moody, Esqulre

Wolf, Block, Schorr and Solis-Cohen, LLP
212 Locust Street

P. O. Box 3265

Harrisburg, PA 17101

FIRST CLASS MAIL, POSTAGE PREPAID

William T. Hawke, Esquire

Norman James Kennard, Esquire
Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

Harrisburg, PA 17101

Susan G, George, Esquire

The Peoples Natural Gas Company
d/b/a Dominion Peoples ‘

625 Liberty Avenue

Pittsburgh, PA 15222



Johnnie E. Simms, Senior Prosecutor
Office of Trial Staff ~
Pennsylvania Public Utility Commission
Commonwealth Keystone Bualdmg

400 North Street

P. O. Box 3265

Harrisburg, PA 17105-3265

Dennis S. Shilobod, General Counsel
PACT

806 Law & Finance Building
Pittsburgh, PA 15219

Anthony P. Picadio, Esquire
Picadio Sneath Miller & Norton, P.C.,
Suite 4710 U.S. Steel Tower

600 Grant Street

Pittsburgh, PA 15219

w}z@;

Charles E. Thomas,




William T. Hawke Todd S. Stewart

Kevin J. McKeon Craig R, Burgraff
Thomas J. Sniscak Janet L. Miller
Norman James Kennard - Steven K. Haas
Lilitan Smith Harns William E, Lehman
i - Scott T. Wyland Rikardo J. Hull
; ,
K ennard LLP

' A’I'I‘ORNEYS AT LAW

100 North Tenth Street, Hamsburg, PA 17161 Phone: 717.236. 1300 Fax, 717.236.4841 www.hmsk-law.com
December 16, 2003

FOCKETE

Charles E. Thomas, Jr. ; , ~ FEB 09 2004
Thomas, Thomas, Armstrong & Niesen FIF[a g ' .
212 Locust Street ‘ QGEUM&N [
Harrisburg, PA 17108-9500 | :

Re:  Equitable Gas Company v. The Peoples Natural Gas Companv d/bla
Dominion Peoples; Docket No. C-20031128;

VIA HAND DELIVERY

v’.‘c.’ .
X

Dear Mr. Thomas:

“We are in receipt of your letier dated November 11, 2003 regarding the Set |
Interrogatories and Request for Production of Documents of the Pecples Natural Gas
Company. As of today’s date, we have not received a call from you regardlng these

matters and are available when youdo. :

In the meantime, given the procedural timeframes set forth in the Protective Order
we would agree that the following Interrogatories are Proprietary ot Highly Confidential: -

PmQ rietary - 2, 3,4, 5 (to the extent the documents are not public) and 9; and

Highly Confidential - 23, 24 (to the extent the answer would identify the
customer), 25, 26, 30 (to the extent response would identify a customer) and 32.

{t would not appear that the other Interrogatories you mentioned fall into either
category of Proprietary or Highly Confidential.  The intent of Interrogatory Nos. 10,
11,12 and 13 is to obtain system wide information, e.g., total throughput, total number of
customers for whom retainage is waived, total number of customers for whom
transpontation was discounted, etc. It is not our intention to obtain any customer identity
information. Interrogatory No. 22 expressly states that the customer’s name and location

MAILING ADDRESS: P.0. BOX 1778 HARRISBURG, PA 17105




‘Charles E Thomas, Jr ‘ f O
-~ December 16, 2003 ‘
Page 2

and associate annual volumes should be excluded, so we are uncertain as to whny this
Interrogatory would involve Proprietary or Highly Confidential information. Finally, as
to Interrogatory No, 31, we are uncertain on what grounds Equitable Gas would claim
that conversations with the Office of Trial Staff and Office of Consumer Advocate, which
are expressly referred to in the Complaint, wouid be other than public informaticn.

Thark you for your attention to this matter, Again, we look forward to your call.
‘ ) ‘ -~ s ’h‘:/' .
Sincerely, = 7 o

’

Norman James Kennard

NJK/tap L e
ce: Administrative Law Judge Michael A “Nemec
James J, McNulty, Secretary
Susan George
Johnnie Stmms
Dennis Shilobod
Anthony Picadio
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Pis ?“ch\mﬁw 212 LOCUST STREET
SECRUP' RY’ P. O, BOX 9500
HARRISBURG, PA 17108 9500
 CHARLESE. THOMAS, JR. www, ffaniaw com ' - ikLe E TroMas
Direet Dial: (T17) 2557615 FIRM {717} 255-7600 (1913-1998)
E-Mail: sthompsjr@ianiaw.com ~ FAX 717} SaB-E2r s

Dacember 16, 2003

OBHETER

FEB 0 § 2004

y”"‘
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£

BY TELEFAX AND FIRST CLASS MAIL

Anthony P. Picadio, Esquire
Picadio Sneath Miller & Norton, P.C.

4710 US Steel Tower FREL)IAQT
600 Grant Street i Pel i ¥
- Pittsburgh, PA 15219-2702 ‘ ‘ - ‘

Inre: Docket No. C-20031128
Equitable Gas Company V. The Peoples Natural Gas Company

Dear Me. Picadio:

Enclosed are Equitable Gas Company s First Setof lnterrogatones to Pittsburgh Allegheny County
Thermal, Ltd. in connection with the above matter. Please provide answers to the lnterrogatones by
January 2, 2004, which is a three day extension to the otherwise applicable 15 day answering period. In
the meantime, if youwish to discuss the Interrogatories, please call either the undersigned (717- 255 7615)
or Thomas T. Niesen (717-255-7641) at your convenience.

Very truly yours,
THOMAS, THOMAS, ARMSTRONG & NIESEN

By " HéZéZ:ﬁ o

Charles E. Thoma

Enct. ' :

¢¢ . Dennis S. Shilobod, Esquire (w/encl.)

~ Susan G. George, Esquire (w/encl.)
William T. Hawke, Esquire (wiencl.)
Norman J. Kennard, Esquire (w/encl.)
Johnnie E. Simms, Esquire (w/encl.)
Honorable Michael Nemec (w/o encl.)
James J. McNulty, Secretary (w/o encl.)
Daniel L. Frutchey, Esquire (w/encl.)

~ John M. Quinn, Di; egtor of Rates (w/encl.)
0312160080 wpd




Lo »
Hawke
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Thomas J. Sniscak

L | Kennard LLP
A’I’FORNEYS AT LAW v

Wilksan: T Hawie Todd 5. Stewart
M K Kevin J MoKeon Craig R Burgraff
i CKAeon Janet L. Miller
; Norman James Kennard ~ Steven K. Haas
: Lillizn Smith Harns William E. Lehman
) j Snlscak & | Scott T. Wyland Rikardo J. Hull

100 North Tenth Street, Harnsburg, PA 17101 Phone: 717.236.1300 Fax: 717. 2364841 www, @sk- a

December 17, 2003 S

HYLi3
Y.

ViA HAND DELIVERY

Charles E. Thomas, Jr. o

FEB 12 2004
Thomas, Thomas, Armstrong & Niesen I AT AT
212 Locust Street : Bﬂ@ﬂ , ,
Harrisburg. PA 17108-9500 B

Re:

Fquitable Gas Company v. The Peoples Natural Gas Company d/b/a
Dominion Peoples; Docket No. C-20031128; DISCOVERY MATTERS

Pear M%st

With respect o the proprictary discovery answers, please be advised that the
responses o Set [, to the extent they request cost analysis, may be deemed proprictary.

With respect o Set H we anticipate that the response to 2Za P AUT bury rates) may alsu
be proprictary.

As 1 advised vou vesterday, Dominion Peoples will not be able to meet the
deadline you set of December 31, 2003 for the responses to Set Il Dominion Peoples
general counsel s Teaving shortly for o holiday vacation and witl not return antil January
5 %

S, 2004, Witnesses and other persons working on the Imermgalor:es aso will not be
returning until Januvary £, 2004,

AL the prebearing conference. we expressly requested that discovery periods vot
tall over the holidays, Despite this, Equitable has timed 1ts discovery so that the reply 1o
Luitable Set s due on Cluistmas Fye and the reply to Set 1 1s due on New Year's Fve

We will do the best we can 1o get responses to you by January 9, 2004

{10HY 8l :acgmz

o

MAILING ADDRESS: P.O. BOX 1778 HARRISBURG, PA 17105

@Jb

q3AI303d




Pecewober 17, 2003
Pane

Charles | Thomas, Jr ’ : b ;

‘Thank you for your attention (o this matter.

Sincerely,

Norman James$ Kennard

NJK/tap
¢ Administrative Law Judge Michael A, Nemec
James J. McNulty, Secretary
Susan George
Johnnie Simms
Dennis Shilobod
Anthony Picadio
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James J. McNulty | SR =z = O
Secretary : : iy <
~ Pennsylvania Public Utility Commission . om0 18 AT M S = M
Commonwealth Keystone Building @@EUN&EN@ LS o
400 North Street - SRS ABAEEALE L c

P. O. Box 3265
Harrisburg, PA 17105-3265
Inre: Docket No. C-20031128

Equitable Gas Company, a Division of Equiiable Resources, inc,, ;Complainant‘
v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Respondent

Dear Secretary McNulty:

Enclosed for filing on behalf of the Equitable Gas Company Division ("Equitable”) of Equitable
Resources, Inc. are an orginal and three (3) copies of Equitable’s Objections to Dominion Peoples’
First Set of Interrogatories. Copies of Equitable's Objections are being served upon the persons and
in the manner set forth on the Certificate of Service attached to it.

Very truly yours,
THOMAS, THOMAS, ARMSTRONG & NIESEN

Charles E. Thoma$, Jr\

Encl.
(ol o Certificate of Service
Daniel L. Frutchey (w/encl.)
OHHB-VeNulty wodd

Ryp




Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Equitable Gas Com pany, a Division : Docket Nog C-20031128
of Equitable Resources, Inc., :

Complainant e LA
| IEKETER 2 =
. | ) WGHIETE T
| - m
- | L2/ ¢ e Y 2 2 0
The Peoples Natural Gas Company, . FEB 12 2004 ™= ~<-. @ N
dlb/a Dominion Peoples, R ' & g o«
Respondent = — m
| moo O
= 3

EQUITABLE GAS COMPANY'S
OBJECTIONS TO DOMINION PEOPLES’

FIRST SET OF INTERROGATORIES B B E LM | E C\gﬁg’
e L Ll e AL
AND NOW, comes Equitable Gas Company, a division of Equitable Resources,
Inc., by its attoimeys, and, pursuant to 52 Pa. Code §5.342, objec:‘ts to The‘ Peoples
Natural Gas Company, d/b/a Dominion Peoples, Interrogatories and Requests for
Production 'af Documents (Set 1} as follows: | |
B 1 Thiskproceeding concerns the Complairit of Equitable Gas Company, a
division of‘Equitabl‘e Resources. Inc, ("Equitable”} against The Peoples Natﬁ,ral Gas
Company, d/b/a Dominion Péopies (*Dominion Peoples”; and Dom‘inx’o’n Peoples’
‘displac;em‘ent of Equitable's service to Pittsburgh Allegheny CéuntyT hermal ("PACT").
2. On December 8, 2003, Equitable feceived Dominion  Peoples
: lnterfogatoriés and Requests for Production of Documents (Set 1) Nos. 1 through 37.
| Objection to Interrogatories Nos. 3, 4, 5, 7and8 |
3. Equitable objects to Dominion Peoples’ Set | Interrogatories Nos. 3, 4, 5,
7 and 8 to the extent that these Interrogatories request ,in‘formatio’n “since 1982."
Interrogatories Nos 3. 4, 5, 7 and 8 are as follows:

3. Identify and kprovide a full and complete copies of any and all
agreements, past or present between PACT and Equitable



4.
any claim of defense in this proceeding. Equitable will respond to the above limited to the
past five calendar years. This proposed limitation is reasonable and consistent with the
hmitation included by Dominion Peoples in its Interrogatories Nos. 9, 10, 11. 12 and 22.

A response to [nterrogatories Nos. 4 and 5 as stated would, moreover, be unreasonably

Identify and provide full and complete copies of any and all
correspondence or otheér documents exchanged between Equmtab!e
and PACT since 1982,

ldentify and provide any and all documents re!atmg to the provision
of service by Equitable to PACT.

ldentafy each and every instance that service to PACT was
interrupted or curtailed, the duration of such interruption or
curtailment and the cause thereof since 1982.

ldentify each and every former or current employee or agent of
Equitable that has had any measure of marketing/sales
responsibility relative to PACT since 1982, For each such

- individual identified, state the title, scope of responsibility and the

duration of such responsibility.

The information requested "since 1982" is neither relevant nor material to

burdensome and require an unreasonable investigation.

5

‘f3uto the extent that these Interrogatories request “all documents related thereto.”

Objection to Interrogatories Nos. 12 and 13

Equitable objects to Dominion Peoples’ Set | Interrogatories Nos. 12 and

Interrogatories Nos. 12 and 13 are as foHowS:

12.

13.

State whether Equitable has ever waived retainage for any
transportation customer(s) If the response is anything other than
an unqualified negative, identify for each of the last five (5)
calendar years: the number of customers for whom retainage was
waived; the associated annual volumes; and the reason for such
waiver Provide any and all documents related thereto.

‘State whether Equitable has ever discounted the transportation rate

for any transportation customer(s) If the response is anything
other than an unqualified negative. identify for each of the last five
(6) calendar years: the number of customers for whom the
transportation rate was discounted; the associated annual volumes;
and the reason for such waiver. Provide any and all documents

B



related thereto.

6.  Inhisletter of December 18. 2003, counsel for Dominion Peoplesexplained

~ that the intent of Interrogatories Nos. 12 and 13 is to obtain system wide informa:tion and
notto ebtain any customer identity information. The last sentence of lhtermgatories Nos.

12 and 13 is inconsistent with counsel’s stated limitation and Equitable objects to the
provision of *all documents.” The information requested in the last sentence is neither
relevant nor material to any claim or defense in this proceeding. A résponsé; to the last
sentence of Interrogatories Nos. 12 and 13 as stated would, moreover, be unreasonably |
burdensome and require an unreasonable inveStigaﬁon. Equitable woulyd. moreover,
object to the: provision of this information on even a confidential basis.

Objection to Interrogatory No. 22

7. | Equitable objects to Dominion Péoples’ Set | interrogatory No. 22 whichiis -

as fo!‘fows:‘

22. : For the most recent five (5) year’period‘ fully a‘nd’comple(e!y
identify each and every customer served by Equitable that was
previously served by another natural gas distribution company.
Exclude the customer's name and location and the associated
annual volumes and for each such customer identify:

(a) the tran‘sportation rate charged by Equitable;

(b}  whether retainage was waived;

(c) anyan an additional charges by Equxtable separately broken
out; '

(d)  any and all capital investment made by Equitable to serve
the customet,

(&)  the length of the contract;

(H the identity of the natural gas d:stnbuhon company
previously providing service: and '

Q) the claimed legal authority for Equitable’s provisioh of
service. ,



8 The information requested in lnterrogatery No. 22 is neither relevant nor
material to any clairﬁ ot defense in this proceeding. EQuitab!e‘s Complaint raises claims
of duplication of facilities, pre'datory and discriminatofy pricing and unfair competition
against Dominion Peoples. The above information has nothing to do with Equitable’s
claims against Dominion Peoples. The infa‘rmation, likewise, has nothing to do with any
!egiti,fnate defense of Dominion Peoples unless it intends to admit the challenged activity
and defend itself on the basis of “yes, we do it, but so do you.* |

Objection to Interrogatories Nos. 25 and 26

9 Equitable objects to Dominion Peoples’ Set | Interrogatories Nos. 25 and
26 {o the eXtent that these Interrogatories request finformatio’n of "each ’an'd every
instance " Interrogatories Nos. 25 and 26 are as follows

25. FuNy and completely identify each and every instanceﬂ where

Equitable paid a prospective customer or developer of property a
fee as an incentive to obtain business from that customer or
developer

26. Fully and completely ldéntify each and every instan’ce where

~Equitable paid a contribution of any type to a customer or a
prospective customer.

10.  The iformation requested in Interrogatories Nos. 25 and 26 is neither
-~ relevant nor material to any claimbr defense in this proceeding. «Equitéble’s Complaint
raises claims of duplication of facilities, predatory and discriminatory pricing and unfair
competmon against Dominion Peoples The above information has nothing to do with
Eqmtabie s claims against Dominion Peoples. The information likewise, has nothing to

do with any legitimate defense of Dominion Peoples unless it intends to admit the
challenged activity and defend itself on the basis of “yes, we do it, but sé do you” A
- response to !nterrogawries Nos. 25 énd 26 as stated would, moreover, be unreasonably
burdensyome and require an unreasonable invesﬁgatﬁon. 1If any information is to be
provided, it must be limited to the past five (5) years.

4



- Objection to Interrogatory No. 33
11.  Equitable objects to Dominion Peoples’ Set | Interrogatory No. 33 to the
extent that this Interrogatory requests information for “each and every transportation

 customer.” Interrogatory No 33 is as follows:

- 33 For each and every zransportanon customer served by L.qmtable
' :denhfy the contract duration or term.

12.  The information requested in Interrogatory No. 33 is neither relevant nor
material to any ;ilaim or defense in this proceeding. Equitable’s Complaint c’onceming
duplication of facilities and the pricing provided for in a 15 year Agreement between
Dominion Peoples and PACT does not justify discovery of the contract duration or term
- for each and every Equitable transportation customer. In addition. with over 600 non-
 residential transpodation customers and more than 20,000 residential transportation

customers, a response to Interrogatory No. 33 would be unreasonably burdensome.

Respectfully submitted

By M%«\(‘
Chatles E. Thomas ’3%
Thomas T. Niesen ‘

THOMAS, THOMAS, ARMSTRONG & NIESEN
212 Locust Street Suite 500

P. O Box 9500

Harrisburg, PA 17108-8500

Daniel L. Frutchey
Senior Vice President and General Counsel
EQUITABLE GAS COMPANY,

a division of Equitable Resources, Inc. &

200 Allegheny CenterMall O &

Pittsburgh, PA 15212-5352 N g

Attorneys for Complainant , \':f ~

Equitable Gas Company, s P vy

a division of Equitable Resources,_@c g %

, | | M5 k

December 18, 2003 | R R
Ohbioctions 16 Pacplad Lirst Sar of Intanogaiones wpd )




Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Equitable Gas Company, a Division : Docket No. G-20031128
of Equitable Resources, Inc., : ~
~ - Complainant ;

vd :

The Peoples Natural Gas Company,
~ dibfa Dominion Peoples, ;
Respondent

| CERTIFICATE OF SERVICE

| hereby certify that | have this 18th day of December, 2003,fserved a trﬁe and
correct copy of Equitable Gas Company's Objections to Dominion Peoples’ First Set of
~ Interrogatories, upon the peréons and in the manner set forth belo'w;’
'FAX AND FIRST CLASS MAIL, POSTAGEPREPA!D

William T. Hawke, Esquire

Norman James Kennard, Esquire
Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

Harrisburg, PA 17101

FIRST CLASS MAIL, POSTAGE PREPAID

Susan G. George, Esquire
The Peoples Natural Gas Company
d/b/a Dominion Peoples
625 Liberty Avenue
- Pittsburgh, PA 15222

Johnnie E. Simms, Senior Prosecutor
Office of Trial Staff
Pennsylvania Public Ulility Commission
Commonwealth Keystone Building
400 North Street
P O. Box 3265

 Harrisburg, PA 17105-3265

Dennis S Shilobod, General Counsel
PACT ‘

- 806 Law & Finance Building
Pittsburgh, PA 16219



Anthony P. Picadio, Esquire.
Picadio Sneath Miller & Norton, P.C.

Suite 4710 U.S. Steel Tower
600 Grant Street

Pittsburgh, PA 16219

CeglZ N

Charles E. Thomas, Jt© \}

FULIELCES
ay3ung S, AL5

Ly o wd 81050600

SEIAEREL
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PICADIO SNrEATH MILLER & NORTON, P.C.

PrrrsBURGH PENNSYLVANIA 15210-2702

James J. McNulty, Secretary

ATTORNEYS AT Law

4710 US Steen Towen
400 GRANT STRERT

(412} 288-4000
Fax (412) 2882400

December 19, 2003

Pennsylvania Public Utility Commission
Commonwealth Keystorie Building

400 North Street
P. O. Box 3265
Harrisburg, PA 17105-3265

In Re: Docket No. C20031128

Equitable Gas Company, a Division of Equitable

Resources, Inc., Complainant

V.

The Peoples Natural Gas Company, d/b/a

Dominion Peoples, Respondent

Dear Secretary McNulty:

PAPUBLIC u

Writer’s Direct Dial
412-288-4010
picadio @psmn.com

RECEIVED
| DEC 19 2003

; LTy co
SECRETARY'S BUA@\ISS@N

UULHMEN]

Enclosed for filing on behalf of Pittsburgh Allegheny County Thermal, Ltd., are
the original and three (3) copies of Objections on Behalf of Pittsburgh Allegheny County

Thermal, Ltd. to Petition to Intervene of NRG Energy.

| have also enclosed an extra

cover sheet for the Petition, which | would appreciate your date stamping and returning

- to me in the enclosed self-addressed. stamped envelope

APP/irk
Enclosures

ce(w/enc.):

“

Very }uiy»you/rs. |

(

» ru

Anthony P. Picadio

_//

Certificate of Service
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BEFORE THE PENNSYLVANIA PUBLIC UTILITY COMMISSION

EQUITABLE GAS COMPANY
Complainant

v Docket No C-20031128 ;
THE PEOPLES NATURAL GAS | \ ECEIVE
COMPANY d/b/a DOMINION PEOPLES .@E@LTE REC El VE D
Respondent e‘ DEC 19 200
| *  FER 0 9 2004 | 3
PAPURLIC UTILITY ¢
S:URETARY'S 58}:\14 %S’ON

OBJECTIONS ON BEHALF OF PITTSBURGH ALLEGHENY COUNTY 'I‘HERMAL,
LTD.TO PETITION TO INTERVENE OF NRG ENERGY

AND NOW comes Petitioner, Pittsburgh Allegheny County Thérmui, Ltd. {("PACT"), by
us General Counsel Dennis S. Shilobod, Esquire and 1t attornevs, Anthony P. Picadio, Esquire
and Picadio Sneath Muller & Nortom P.C., and makes the following Objections to the Petiton
Intervene of NRG Energy Center ("NRG”).

. PACT wus granted permission to intervene in thxs'pmcceding as a result of its
direct, substantial and jmmediate interest in the proceedings wrising out of its status as the only
customer of Domimon Peoples which could be adversely affected by Equitable Gas' claim that
the contract between Dominion Peoples and PACT violules certain requirements.

2. NRG has no such interest in these pmceedmgs uﬁd will not be adversely affected
~ by any possible ouicome. | ’

3 The Complant filed by Equituable is not for the purpose of instituting a rule
making or policy making proceeding. To the contrary, it is solely directed to the validity of the
ﬁxistixig agreement between PACT and PACT‘S local gzis kdismbution c:omﬁp:my, Peoples

BUCUMEN]

Domimjon.



4, The primary issues before the Commission i these proceedings s (1) whether :1‘
-~ public utility, such as Equitable, has standing to challenge the terms and conditions of an existing
agreement between u customer and a different public utility (Peoples) whose service territory
includes the territory in which the customer (PACT) 1s located, and/or (2) »\?hcthex the contract
between PACT and Peoples violated the existing law when the cantraét was made.

3. NRG, another public utihty, which has no contract with Peoples, who has not
even a}i‘ﬂgcd that 1t will have any such contract, whose Petition to Intervenc seeks’ what would
ANOUNRt {0 'm advisory opimion 1o NRG as to what it may or may not do sometime, if it should
ever decide to terminate it$ relutionship with 'Equimble. It effect, NRG seeks a deCIaratory
Judgment for its benetit so it bun decide what it MIGHT do somelirﬁe in the indefinite future,

6. NRG will not be affected as a result of any ruling as to the validuty or non validity
of PACTs existing contract with its local gas distribution company’und therefore lacks the
substantial direct and tmmédiute interest necessary to afford 1t stunding to intervene,

7. NRG seeks o tum this complaint proceeding into a policy muking or rule making
pxcxéecding tor prospective determination of rights, which is irrelevant to the vahdity of PACT's
existing agreement kwnh Peoples. | |

8 Equitable could not legiimately corvert this complaint proceeding into o rufe
making ar policy making proceeding that would determine relative rights of customers served by
Equitable or f’enples without a permi tted‘intervcmion of NRG.

9 NRG’s intervention will expand the scope of the proceedings permitied in this
comphaint proceeding and dismpi the schec’ule already set by the ALT with respect to litigaung

Equitable’s compluint,

2



10.  NRG is free to seek a declaratory judgment or udvisory opinion from this
Commission without inserting itself into these pmcecd‘ings in which it has no direct svtake.

1. 1o order w conduct ﬁcarings on policy and/or rule making matters uhder its own
rules this commission is supposed to give affected p:mies‘:md thc public td at least‘me comments

thereon, and to pdmupate in any apphmble pma,cechngs after appropmte advertisements in the

Pcnnbyivama Bullctm No such advermcmems or notices (o pulenuallv interested parties has

| ‘(u;cxm'cd, and it is therefore mappmpm}’lc to conduct rule making and/or policy making
proceedmgs under the umbrellas of this complaint proceeding. |

12. It would be an abusc of discretion and an abuse of the law (o allow NRG’s
intervention in this case.

WHEREFORE, PACT respectfully requests that NRG’s Pf*mmn to Intervene be demed.

Respectfully submutted,

Dennis S, Shilobod, General Counsel
Pa. 1.D. No. 10039 o
PACT

806 Law & Finance Building
Pittsburgh, PA 15219

724-830-9703

Amhcm) P. /PlCdChO hsquxre
Pa. LD. \Io 01342
Picadio Snearh Miler & Norton, P.C.
Suite 4710 U.S. Steel Tower, 600 Gmm Street
Piusburgh, PA 15219
412-288&-4010



BEFORE THE PENNSYLVANIA PUBLIC U TILITY COMMISSION

EQUITAB LE GAS COMPANY
Ccamplamant

. | ~ . Docket No. C-20031128
THE PEOPLES NATURAL GAS

COMPANY d/b/a DOMINION PEOPLES
Reqpondent

CERTIFICATE OF SERVICE

I hereby u,rufy that a true und correct copy of the foregoing Ob}ecuom on Behalf of

thtsbuxgh Allegheny Cuunty Thermal, Ltd. to Petition to Intervene of \lRG Encrgy has been

served upon the following persons this [9™ day of December 2003, via first-class United States
p £p y

M, postage prepaid, addressed as follows:

Daniel C. Clearfield, Esquire
Kevin J. Moody. Esquire
~ Wolf, Block, Schorr and Solis-Cohen, LLP
‘ 212 Locust Street
P. O. Box 3265
Harrisburg, PA 17101

Charles E. Thomas, Jr., Esquire
Thomas T. Niesen, Esquire
Thom'is Thomas, Armstrong & Niesen

212 Locust Street, Suite 500
Hun‘isburg, PA 17108-9500

William T. Hawke, Esquire
Norman Jumes Kennard, Esquire
Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street
Harmsburg, PA 17101



‘Susun N. George, Esquue
The Peoples Natural Gas Company
d/b/z Duminion Peoples
625 Liberty Avenue
Pittsburgh, PA 15222

Johnnic E. Stmms, Senior Prosecutor
Office of Trial Staft _
Pennsylvama Public Utlity Commission
Commonwealth Keystone Building
400 North Street
P.0O.Box 3265
Harmisburg, PA  17105-3265

Y

Anthony’P Picadia, Esquirs
Pa. I—D No. 01342

Picadio Sneath Miler & Norton, P C ‘
Suite 4710 1.S. Stee! Tower
600 Grant Sireet
Pittsburgh, PA 15219
412-288-4010

i
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December 23, 2003
BY HAND DELIVERY

William T. Hawke, Esquire

Norman J. Kennard, Esquire

Hawke McKeon Sniscak & Kennard LLP
100 Morth Tenth Street

P. O. Box 1778 | ' e e
Harrisburg. PA 17105 ' iLj ; F NF‘
in re: - Docket No. C-20031128 ’ : ,

Equitable Gas Company, a Division of Equitable Resources, Inc.
v. The Peoples Natural Gas Company, d/b/a Dominion Peoples

Gentlemen:

Enclosed are Equitable Gas Company's Responses to Dominion Peaples’ Set | Interrogatories Nos.
2.3.4,5,6,8 10,11, 14, 15, 18, 21, 23, 24, 27, 28, 29, 32 and 34 through 37, inclusive. The responses {o
the remaining Set | Interrogatories are in preparation and we anticipate providing them to you between the
- Christimas and New Year Holidays. Call us at your convemence if you wxsh to discuss the responses or if
you have any questions.

Very truly yours,
THOMAS, THOMAS, ARMSTRONG & NIESEN

v bl

 Charles E, Thombs, Jt.

Encl.

ce.  Susan G. George, Esquire (w/encl.)
Johnnie E. Simms, Esquire (w/encl.)
Anthony P, Picadio, Esquire (w/encl. -non-proprietary only)
Dennis S. Shilobod, Esquire {w/encl.-non-proprietary only)
Honorable Michael Nemec (wfo encl.)
James J. McNulty, Secretary (w/o encl.)
Daniel L. Frutchey, Esquire (w/encl.)

John M. Quinn, Director of Rates (w/encl.}
OJQZ‘Q&K&M&!\’ wpd



H awke e
William T, Hawke Todd S. Stewart
M K Kevin J McKeon Craig R. Burgraff’
] C e On Thomas J. Sriscak Janet L. Miller
Normazn James Kennard -~ Steven K. Haas
Lillian Smith Harris Williarm E, Lehman

SHISCak & ~ Scott T Wyland ; Rikardo J. Hull
| Kennard LLP | |
ATTORNEYS AT LAW

100 North Tenth Street, Harrisburg, PA 17101 Phone 717 236, 1300 Fax; 717.236. 4841 www.hmsk-law.com

December 24, 2003

- Charles E. Thomas, Jr.
Thomas, Thomas, Armstrong & Niesen

212 Locust Street

Harmsburg, PA 17108-9500

Equitable Gas Company, a Division of Equitable Resources, Inc. v. The Peoples
Natural Gas Company d/b/a Dominion Peoples; Docket No, C-20031128;
Responses of The Peoples Natural Gas Company, d/b/a Dominion Peoples, to
Interrogatories of Equitable Gas Company, a Division of Equitable Gas

- DOCUMENT

Dear Mr. Thomas:

Enclosed pleasc find the responses of The Peoples Natural Gas Company to
Interrogatories of Equitable Gas Company, Set 1. Exhibit EGC St 1-6 will be provided to you
after the holidays.

Re:

Sincerely,
$ 5

i (R »r
.;/.'v N
A

NIK/tap ,
ce:  Administrative Law Judge Michael A. Nemee (wfo enclosure) o ‘
~ James J. McNulty, Secretary (w/o cnclosure) | S 8
™ =
Susan George ; 5. O
Johnnie Simms 50 ns
Dennis Shilobod : XLoo :
3 s , : ; S
Anthony Picadio s &
r§ @ ;. o
ot Co T
< -
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| — — m Wolf Block
- 212 Locust Street, Suite 300, Harrisburg, Pennsylvania 17101 '
Tel: (717) 237-7160 W Fax: (717) 237-7161 B www,WolfBlock.com

Kevin J: Moudy

Putece Diak (7073 237. 71187

Direct Fax: {7173 237-2767

E-mail. kroody@wolfblock.com

December 74, 2005’
VIA FEDERAL EXPRESS

Janes McNulty, Secretary ) a4 VED

PA Public Urility Commission - RECE% e
Commonwealth Keystone Bldg., 2nd L o,
Floor, 400 North Streer P.O. Box 3265 ’ DEC 2 4 2003
Harrisburg, PA. 17105-3265

PUBLIC UTILITY COMIAISSE {ON
A SECRETARY'S BUREAU

Re:  Equitable Gas Company, a Division of Equitable
Resources, Inc. v. The Peoples Natural Gas Company dfb/a
Dominion Peoples, Docket No, C-20031128 ~

Dear Secretary MeNuley:

Enclosed for filing are the original and three copies of NRG Energy Center-Pitesburgh
LLC’s Answer to Equitable Gas Company's Motion to Dismiss in the above-referenced matter.
As evidenced by the attached Certificate of Service all parties have been served in the manner
wdicazed. ~

It you have any questions regarding this filing, please contact me.

Dlﬂﬁﬁ‘f‘i
DO‘CUMEN’T /%M o
i F b N ‘ : Kevin J. M(mdy
s e e ;\ For WOLF, BLOCK, SCHORR and bQle LOHEN LLP
KIMijls

Enclosures

ce:  Certificate of Service (wfenc)

DR 9287 2MNRGO0L- 217031
’ , 5 i
Cherey Hill, N} w Harrisburg, PA @ New York, NY B Norristown, PA @ Philadelphia, PA & Roseland, Nf - ® Wilmington, OE

WolfBlock Government Relatrons: Harrisburg, PA snd Washingion, DC .
Woll, Block, Scharr and $olis-Conen LLP ¥ Pennsylviria Limited Labiliy Partership 5
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o o ‘ v. Docket No. C-20031128
The Peoples Natural Gas Company d/b/a ‘ g@ @ %E’? E@\

Dominion Peoples,
FEB 03 2004

‘ BEFORE THE
PENNSYLVANIA PUBLIC UTILITY CO

Bquitable Gas Company, a Division of
Equitable Resources, Inc.,

Complainant

Respondent

DOCUMENT ANSWER OF

F O L D E p NRG ENERGY CENTER-PITTSBURGH LLC
t Ul -1 EQUITABLE GAS COMPANY’S MOTION TO DISMISS

NRG Energy Center-Pittsburgh LLC {“'NRG” or “NRG Pittsburgh™, by its counsel, and
pursuant to the Commission’s regulation at 52 Pa. Code § 5.101; answers Equitable Gas |
Company’s (“Equitable”) motion to dismiss NRG E’ittsburgh?s petition to intervene in this
proceéding. |

Equitable’s assertion that NRG’s petition to intervene does not state on its face NRG’s
standing to participate in this matter xs wholly without merit. NRG’SV petition té interyene shows
that, as both a ret:if | gas customer of Equitable and a publié u.tilitykwhi’ch generates and
distributes steam and chilled water to the publjc, NRG has an interest that may bé diractly
‘ai"cht’cd by the outcome of this proceeding and that is not adequately represented by any other |
pavrty* including Pittsburgh Allegheny County Thcrmai, Ltd.’ (“PACT") which is neither a public
utﬂi‘iy nor u retail gas customer of Equitable. NRGs petition also shows that NRG has a dual
interest as both a public utility and a retail gas cusiom‘er located \vx%@&}%&@ ;

DEC 24 2003
DSIL3287 1 |

PA PUBLIC UTILITY COMMISSION
SECRETARY'S BUREAU
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| : certificated or franchised service territory, and thus has a substantial imcvrest in the outcome of
| | .*his proceeding thaf is greater than the interest of thé general public in obtaining compliance with
“the hw F mally, NRG’s petmon demonstrates that NRG has an 1mmcdxate inferest in the
omcomc. of th;s proceeding! NRG’s interest in assuring its opportunity to obtain the beneﬁta of
competitive dtstnbuhon service, should it contmue to be available, consistent with the
requirements of the Public Utility Code from natural gas distribution companies authorized
legally to serve NRG, as well as in reducing its costs of service for the benef“ tofi its customers,
is clearly within the zone of interests protected by the Public Utility Code. In suppnrt of this
answer, NRG Pittsburgh represents the following:
’ | BACK‘GROUND /
1.  On August 29, 2003, Equitable filed a complaint with the Commission seeking to
| prohibit The Peoples Natural Gas Company d/b/a Dominion Pwples (‘\‘Dmﬁiniah Peoples™. a
“natural gas distribution company” as defined in Section 220’2‘of the Public Utility Code,' from
providing natural gas distribution service to PACT. |
2. On September 23, 2003, Dominion Peoples filed an answer 1o Equitable’s
Complaint, asserting that it is authorized under the Natural Gas Companiés. Act of 1’885' fo |
* provide natural gas distribution service throughout the City of »Pittsburgh.z
3. On October 2, PACT filed 2 pe-(itio;i to intervene which wask granted by the

- presiding ofticer by Prehearing Order served November 21, 2003,

' 66DPa C.S. §2202,

Dominion People’s Answer at pp. 3-4.

DSIEI92STL R , “2-
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4, On Novembcr’ 25, 2003, NRG Pittsburgh ﬁled its petition 1o intervene in this
v procecding; -and on December 15, 2003, Equitable filed an answer to and motion to disnﬁss
NRG's pelmon |
NRG PITTSBURGI'S STANDING TO PARTICIPATE
5. Contraf}r to Equitable’s assertions, NRG P’;tt,‘sburgh ’s petition to iniéfvcne
demonstrates on its face that NRG has the imcréSt required by the Commissien’s rcghiintion a’t 52
Pa. Code § S;?Z(.a) for intervention in this proce:&:dixyxg,.3 The Commission’s regulation reflects
the standard established by the Pennsylvania Supreme Court: “In order to have st,é‘ndinvg, a
‘*;ﬁart)' must (a) have a substantial interest in the subjcct»matter of the litigation; (b) the interest
must be direct; and (¢) the interest must be immediate and not a remote consequence.™
(: chuitéble cites the correct standard but unsurpnisingly misapplies it in asserting
that NRG satisfics none of criteria.
7. NRG’s petition to intervene shows that, as both a retail gas customer and a public
utility which generates and distributes steam and chilled water to the public, NRG has an interest
that imy be di'recﬂy affected by the outcome of this proceeding.
(a) NRG’s facilities are loca.ted ivithi_;n Dominion Peoples” certificated or
franchised service territory but not located directly adjacent to Dominion

Peoples’ distribution facilities. Pennsylvania has traditionally permitted

: The Commission’s regulation requires that the interest be an “interest which may be

directly affected and which is not adequately represented by existing participants, and as
to which the petitioner may be bound by the action of the Commission,” or an “interest of
such nature that participation of the petitioner may be in the public interest.” 52 Pa. Code
§ 5.72(a)(2), (3).

Ken R. on Behalf of his Daughter, C.R., v. Arthur Z. and Mary Jane Z., 682 A2d 1267
(Pa. 1996) (“Ken R.”) (citing 8. Whitehall 1p. Police Service v. S. Whitehall Tp., 555
- A.2d 793 (Pa. 1980) quoting Franklin Tp. v. Dept of Environmental Resources, 452 A.2d
- 718 (Pa. 1982)).

DSH 39257, ‘ , -3




natural gas distribution companiés with overlapping service territories to
competé for distribution customers. Accordingly, NRG and its customers
could potentially benefit greatly from the continued availability of
competitive distribution service or could be harmed if such service is
determined not to be available. Natural gas scrvica is a significant portion
of the cost of service to NRG’S customers (it is a direct pass-through).
NRG not only must pursue Opportu,n‘ities to reduce this cost to maintain its
competitive position within the bounds of the P‘ub{ic“Utility Code, but, és a
public utility, has a statutory obligation to do so.” Accordingly, NRG
seeks to participate to assure that its opportunity to maintain or reduce its
costs for the benefit of its customers is not foreclosed.

by | Because NRG purchases natural gas distribution servi‘cg from Equitabic
undcf a Rate ("GDS"™) that permits NRG to “negotiate” rates below |
maximum charges, a Commission decision in favor of PACT’s right to
purchase' natural gas distribution service from Dominion Peoples will
provide NRG with the oppormnity to negotiate more fa,vorabie fates for
diétﬁbution servicé than it pays Equitable now or which Equitable could

charge under Rate GDS.

Section 1318 of the Public Utility Code provides that “[n]o rates for a natural gas

distribution utility shall be deemed just and reasonable unless the commission finds that
the utility is a least cost fuel procurement policy, consistent with the utility’s obligation to
provide safe, adequate and reliable service to its customers.” 66 Pa. C.S. § 1318(a). In
making this determination, the Commission must find that “the utility has taken all
prudent steps necessary to obtain lower cost gas supplies on both short-term and long-
‘term bases both within and outside the Commonwealth, including the use of pas
transportation arrangements with pipelines and other distribution companies.” 66 Pa.
C.S. § 1318(a)(3) (emphasis added); see also 66 Pa. C.S. § 1307(h) (defining “gas
costs™). :

DSH 392571 » 4.
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Conversely, if the Commission decides in favor of Equitable, NRG’s

opportunity to maintain or reduce its costs almost certatnly will be

foreclosed and, indeed, NRG’s costs of transportation could conceivably

increaée were Equitable, as a result of such a decision, to decide to charge
NRG up to the maximum rates permitted under Rate GDS. |

Contrary to Equitable’s assertion, NRG’S interest in the outcome of this
pmceeding’ is not a remote and spécu}ativé interest because NRG could |
realize real, tangiBle benefits from the availability of competitive
altematives for distribution service, or be harmed if such ser&ice is found
to no Ionger be available.®

Thus, NRG’s petition shows that its dual interest as botha pubiic utility

and retail gas customer is both a substantial interest’ that surpasses the

~ interest of the general public in obtaining compliance with the law and a
direet interest® that may be harmed by the outeome of this proceeding.

NRG’s petition to intervene also shows that its substantial and direct interest in

the outcome of this proceeding is not adequately represented by any other party.

Equitable®s assertion that NRG’s interest is not sufficient because it “depends entirely on
] p y or

the outcome of the proceedmg" does not undermine NRG’s standing. “A *substantial’
interest is an interest in_the outcome of the litigation which surpasses the common interest
of all citizens in procuring obedience to the law.” Wm. Penn Parking Garage, Inc. v.

City of Pittsburgh, 346 A2d 269, 282 (Pa. 1975) (emphasis added).

See note G above.

“The requirement that an interest be ‘direct’ simply means that the person claiming to be
p

aggrieved must show causation of harm to his interest by the matter of which he
complains.” Wm. Penn Parking Garage, 346 A.2d at 282.

DSH-39257
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(a)  NRG’s interest as a public utility in seéking to assure its opportunity to
obtain the benefits of competitive distribution service, or to prevent harm
if such competitive service is no Ionger‘avai!abie, 1s different than thé
imérest of the other public utilities in this 'proceeding in providing
distribution service. |
(b) NRG’s interest as a public utility is different thén PACT s interest as
- unregulated “oona ﬁde éonperativef association.™
{(¢c)  Although NRG and PACT are retail gas customers, NRG’s interest as’ an
Equitable retail gas customer is different than PACT’s interest as a
Dominion Peoples retuil gas customer.’ |
9. NRG’s petition alsb demonstrates that NRG has an immediate interest in the
outcome of this proceeding.'" |
(a)  If the Commission finds that Dominion Peoples’ is authorized to provide
natural gas distribution service throughout the Cityyof Pittsburgh, then
, "NRG Pittsburgh, like PACT, also would have the right to purchase rxatdral
gas distribution service from Dominion Peoples instead of from Equitable
and, as a result, will be givén a potential opponuriity to lower its costs of

that service arnid, in turn, its rates to its own customers.

Y See 66 Pu. C.S. § 102 (dcﬂmtxon of “public utility”, (2)(i).

1 According to Equitable, PACT “was allowed to intervene because it is the consuming
entity involved with the connecting pipeline.” Equitable Motion at § 7. Thus, PACT is a
current “retail gas customer™ of Dominion Peoples through PACT’s connecting customer
line. ‘

{1

An immediate interest “is shown where the interest the party seeks to protect is within the
zone of i mterests sought to be protected by the statute or wnsmmmnal guarantee in
“question.” Ken R., 682 A.2d at 1270.

LSH: 392571 , -6~




(b)  NRG’s right to obtain service consistent with thé requirements of the
Public Utility Code from natural gas distribution companies authorized
legally to serve NRG'? is within the zone of interests protected by the |
Bublic Utility Code.”

(¢) NRG’S interest in reducing its costs of service {and, therefore its rates) to
its customers is within the zone of interests protected by the Pubht Utility
Code."

10. Accordingly,‘ it is clear that NRG’s intercs‘t‘in this pro.cecd’ing is such that it
satisﬁcs the standard established by the Pennsylvania Suprerne Court and the Commission’s

regulation, and that NRG Pittsburgh’s participation in this proceeding is in the public interest."”
&

See 66 Pa. C S § IOB(a) (public utxhty hdvmg right to render service on day precedmg
eff’ccuve date of Public Utility Code “shall be entitled to the full enjoyment and the
exercise of all and every right. power, and privilege which it lawfully possessed on that
date”).

’ See 66 Pa. C.S. §§ 1501 (public wility must furnish and maintain adequate, cfficient, safe
and reasonable service and facilities as necessary or proper for the accommodation,
convenience and safety of its patrons and the public); 2205(b)(2) {nothing in Chapter 22
prevents a natural gas distribution company from upgrading its system to meet retail gas
customers requirements consistent with requirements of Section 1501); 2203(4)
(Commission shall require natural gas distribution companies to provide distribution
service 1o all retail gas customers in their service territories “on nondiscriminatory rates,
terms of access and other conditions™). '

5 See NRG’s petition to intervene at 4s 7-12, describing NRG Pittsburgh’s charges to its

customers and recovery of its costs of service under its PUC-approved tariff and Sections

1301, 1303, 1307 and 1308 of the Public Utility Code.

“The right or interest [to mtervcne] may be . .. [an] interest of such nature that
participation of the pumoner may be in the pubhc interest.” 52 Pa. Code § 5.72(2)(3).

DSH 29257 1 a7 -




WHEREFORE, for the reasons set forth in this answer and in its petition to intervene,
NRG Energy Center-Pittsburgh LLC requests that the Pennsylivania Public Utility Commission
deny Equitable Gas Company’s motion to dismiss NRG’s petition to intervene and permit NRG

to intervene in this proceeding as a party.

Respectfully submitted,

Daniel C. Clearfield, équire

Kevin J. Moody, Esquire

Wolf, Block, Schorr and Solis-Cohen LLP
212 Locust Street, P.O. Box 3265
Harrisburg, PA 17101

(T17)237-7160

Date: December 24, 2003

DSH29257) -8
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CERTIFICATE OF SERVICE

- Thereby certify that 1 have this day served a true copy of NRG Energy Center-Pittsburgh

LLC’s Answer to Equitable Gas Company’s Motion to Dismiss upon the parcicipiints listed

below in accordance with the requirements of § 1.54 ( relaung to serv lce bya pamczpam)

VIA FIRST CLASS MAIL

Charles E. Thomas, Jr., Esquire
Thomas T. Niesen, Esqmre

Thomus, Thomas, Armstrong & Niesen
212 Locust Street, Suite 500

“P.O. Box 9500

- Harrisburg, PA 17108-9500

* Daniel L. Frutchey, Esquire

Senior Vice President and General Counsel
‘Equitable Gas Company

200 Allegheny Center Mall

Pittsburgh, PA 15212

Johnnie E. Simms

Office of Tral Staff

PA Public Utility Commission
P.O. Box 3265 ‘
Harrisburg, PA 17105-3265

 Date: December 24, 2003

DSIEI8940. 1199999999999y

William T, Hawke, Esquire

Norman J. Kennard, Esquire

Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

- Harrisburg, PA 17101

Susan G. George, Esquire
Managing Counsel
Dominion Resources

- 625 Liberty Avenue, 19th Floor

Pittsburgh, PA 15222-3{97

Anthony P. Picadio, Esquire
Picadio Sneath Miller & Norton P.C.
4170 USX Tower

600 Grant Street

Pittsburgh, PA 15219-2702

Dennis 8. Shilobod, General Counsel
PACT
806 Law & Finance Bldg.

Pittsburgh, PA 15219

oo /ﬁwﬂ/ﬁ‘

Kevin J. Méddy, Esqui@

RECEIVED
DEC 2 4 2903 |

PA PUBLIC 7y
LIC Uty
SECAETARY gOMM SSION




illiamT. Hawke  Todd S. Stewart
: inJ. McKeon ~Craig R. Buegraff’

Thomas J. Sniscal Janet L. Miller

S - Norman James Kennard  Steven K. Haas
» Lillian Smith Harris William E. Lehman

mscak & | Scott T. Wyland - Rikardo J. Hull

K ennard LLP
ATTORNEYS A’I‘ LAW

100 North Tenth Sireet, Harrisburg, PA 17101 Phone‘ 717 236 1300 Fax: 7171236, 4841 wwwhmsk~law com

January 9, 2004
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James J. McNulty, Seeretary gj’ el MR —
Pernsylvania Public Utility Commission f N[ w3 <
- Second Floor, Commonwealth Keystone Building = g
PO Box 3265 ; =T
Harrisburg, PA 17105-3265 z W
Re.

Equitable Gas Company, a Division Of Equitable Resources, Inc.. v, The Peoples
Natural Gas Company d/b/a Dominion Peoples: Docket No. C-20031128;
MOTION OF THE PEOPLES NATURAL GAS COMPANY D/B/A
DOMINION PEOPLES TO COMPEL  RESPONSES TO
INTERROGATORIES SET 1 BY EQUITABLE GAS COMPANY A
l)iVlSION OF EQUITABLE RESOURCES, INC,

Dear Mr. Melulty:

Enclosed for filing with the Commission are the original and three (3) copies of The Peoples
Natural Gas Company d/b/a Dominion Peoples™ Motion to Compel Responses to Interrogatories Set
‘1 by Equitable Gas Company in the abc)\re~captic>ned proceeding

If you have any questions with regard 1o this filing, please direct thcm to me. Thank you for
* your atiention to this matter.

Very truly vours,

( ounsel for Dommwn Peoples
NIKAap

ce: Administrative Law Judge Michael A Nemec

MAILING ADDRESS: P.O. BOX 1778 HARRISBURG, PA 17105

s




BEFORE THE |
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Equitable Gas Company, a Division
Of Equitable Resources, Inc.,

Complainant

¥,

Docket No. C-20031 1(@\8

e, .
= ‘
=
‘ s S m
I'he Peoples Natural Gas Company, X \ m
o P ~ . 4
d/bfa Dominion Peoples, = w —
~ Respondent ws g =~
S . (&)
™ ™
b w

_ oz
MOTION OF THE PEOPLES NATURAL GAS COMPANY,
| D/B/A DOMINION PEOPLES
DYIETE 88 26 TC COMPEL RESPONSES
B U E U M E sz; TO INTERROGATORIES SET |

Y FQUITABLE GAS COMPANY, A DIVISION OF
EQUITABLE RESOURCES, INC.

NOW COMES The Peoples Natural Gas Company d/b/a Domiﬁi’on Peoples, (“*Dominion
Peoples”) by and through its counsel in the above-captioned matter and hereby moves to compel

responses by Fquitable Gas Company (“Equitable” or “EGC™) to Dominion Peoples’
Interrogatories Set [

L BACKGROUND

L.

On or about August 29, 2003, Equitable filed the above-captioned Complaint,

seeking, among other things, an order prohibiting Dominion Peoples from providing gas service to
Pittsbﬂrgh Allegheny County Thermal, Lid, (“PACI™), a non-profit corporation providing steam

service 1o its Member/Owners.  PACT, which uses gas in the production of steam, 15 a current



e e
customer of Dominion 'Peoplés, and fmmeﬂy was a customer of Equitable. ihe Ccmpla’int was
served on Dominien Peoples by the Commission on September 3, 2003,

2. On September 23, 2003, Dominion Peoples ’ﬁled its Answer tau Equitable’s
Complaint essentially denying all pertinent factual and legal allegations that Equitable asserts entitle
it1o the reliefwhicﬁ it seeks in this proceeding,

| 3. Also on September 2'3& 2003, the Commission’s Office of Trial Staff (“O‘I’S”} filed
its Notice of Appearance in this proceeding.

4, On br about October 2, 2003, PACT filed a Petition to Intervene.

5. On November 20, 2003, a Prehearing Conference was held and a schedule agfeed 10
by the partics.

6. On December 12, 2004, a Protective Order was entered.

7. On or about December 8, 2003, Dominion Peoples s¢r\fed its Interrogatories And
Requests For i’roductionOf Documents (Set I} upon Equitable.

8. On or about Dccember 18. 2003, Equitable tiled obj‘cctions to certain of Dominion
Peoples™ Interrogatories Set 1. Equitable did not attempt 10 resolve its ebjectiané with Dominion
'Penpies prior to filing the objections.

9.  Onor about December 23, 2003, Equitable submitted partiai answers to }D(’)minion
Peoples™ Set L answering 22 of 37 interrogatories and promised to answer the remaining unobjected

to d,isc(wcry “between the Chrisumas and New Year Holidays.”
10. - Answers to the remaining uriobjes!ed to interrogatories, Set [-Nos. 1, 9, 16, 17. 18,
’ 20, 30, 31 and 37, have been promised by Equitable to be provided on the date of the ﬁling‘()f this

~ Motion.



11, On January 7, 2004, counsel for Dominion Peoples contacted vounsel for Equitable

“and made several offers to resolve Equitable’s objections. Those interrogatories that are the subject

of this motion arc those that the parties could not resolve among themselves.

JI. STANDARDS OF DISCOVERY
12, Commission regulations pcnnit for the discovery of “any matter, not privileged,
which is relevant to the subject matter involved in the pending action.™ 52 Pa. C ode §5.32¥(c).
13, Generally speaking, this Commission applies a standard of relevance which is less
restrictive than that rcquiréd by parties in order to present a document into the evidenﬁa’q* record.
It is not ground for objection that the inlbrmafian sought will be
inadmissible at hearing if the information sought appears reabonabiy
L:ak.u}.m_(i to lead to the discovery of admissible evidence
52 {’zi. Code §5(321(c }. This broad approach to discovery is nan‘owed in certain circumstances. For
example, material sought to be discovered must be relevant to the subject matter of the action and
must not be privileged. Id. Further. materials are not discoverable if sought in bad faith or if’ the
request is of such a nature thm’ it would cause unteasonable annoyancé‘ embarrassment, oppress,iaxx;,
burden or expense. 52 Pa. Code §5.361(a)(1), (2). |
14, Discovery may be obtained regarding any matter relye-\‘*am to the subject inatter.
Relevant evidence is evidence that tends to make a Fact’ at issue more or less ﬁrobable. Moreover,
evidence is relevant if it advances the inquiry in’ some degree and, thus. has probative value.
- Although thc law does not furnish an absolute test of relevancy, the Pennsy I -ania Supreme Court
follows a two-part analysis for determining relevance. In Commonweadlth v. A?zg'}s*czrt, 461 Pa. 274;
336 A.ﬁd 282 (1975). the Court held that;

It must be determined first if the inference sought to be raised by the
evidence bears upon a matter at issue in this case and. second.

Lat




whether the evidence renders the desited inference more probable
than it would be without the evidence.

Id. ar 284

15.  Pennsylvania’s courts have
measure of annoyance and burden. See e.g.. Aferrifield v. Gavern, 10 Pa. D, & €. 4% 541 (1991).
‘The mere fact that discovery will be time consuming, burdensome and costly is not grounds for

objection if this is the inevitable result of the facts under examination, See Nurdell v Scrunton-

- Spring lii'ook Water Service Company, 24 Pa. D. & C. 2d 663 (1961},

Hi. MOTIONTO COMPEL

16.  Dommion Peoples [nterrogatory Set I, Nos. 22, 23 and 24

A.  Dominion Peoples Interrogatory Set [, Nos, 22, 23 und 24:

22 For the most recent five (5) year period, fully and completely identify each
and every customer served by Equitable that was previously served by another
natural gas distribution company. Exclude the customer’s name and location and the
assoctated annual volumes and for each such customer identify:

the transportation rate charged by Equitable;

@
{b) whether retainage is waived,
{c) any and all additional charges by Equitable separately broken out;
(d) - any and all capital investment made by Equitable 1o serve the
custormer:
() the length of the contract;
(f) the identity of the natural gas distribution companv previously
providing service; and
() the clabmed legal authority for E quuab[e’s pmwsxon of service:
23, To the extent not identified in the preceding Interrogatory, provide the

information requested in the preceding Interrogatory for Pera Hills School,
Redland Brook and Eastman Chemical, separately.

24, For cach and every incidence of customer service identified in response to
Interrogatory Nos. 22 or 23, fully and completely compare and contrast that situation
with the present provision of service by Dominion Peoples to PACT.

acknowledged it all discovery comes with some




B. Equitable’s Objection:

Equitable has ebjected to Dominion Peoples Interrogatory Set 1, No. 22 on the ground that
“its Complaint is against Dominion Peoples and Fquitable's activities are xrrelevam. “The
information, likewise, has nothing to do with any legitimate defense of Dominion Peoples unless it
intends to admit the challenged activity and defend itsell’ on the basis of ‘yes. we do it, but so do
you.”™

While Equitable did not expressly object 10 Interrogatory Nos. 23 and 24, the answers

provided are non-responsive, stating that the information requested will noi be provided. because
No. 22 was objected to.

C Dominion Peoples” Motion to Compel*

Equitable’s Complaint asserts that transportation rate discounting, retainage waiver, capital -
contributions, longer contract terms are “illegal” and “anticompetitive.” Doniinion Peoples, for its
part, asserts that the terms of the contract with PACT are fair, lawful and consistent with industry
standards, Equitable’s protestations to the contrary notwithstanding.

Competitive, overlapping service territory is a longstanding operative fact in Western
Pennsylvania, and the concept of “customer choice,” has been repeatedly endorsed by this
Conmmission. The definition of “anticompetitive™ is at least in part. a matter of prevailing industry
standards. : : .

Lquitable for its part, to the best of Dominion Peoples™ knowledge, also has discounted
wansportation rates, waived retainage, paid capifal contributions, ete. Discovery directed to
Equitable on these same subjects, is relevant 1o this proceeding for at least two (2) reasons.

First, Equitable’s marketing and pricing techniques are relevant to the pattern and practice of
the competitive market in western Pennsylvania.  While Equitable seeks 10 focus on Dominion
Peoples” behavior in a vacuum, Your Honor and this Commission need to understand more broadly
thie operation of that market place as you consider this case.

Second, Eguitable’s practices bear directly on its credibility.  Dominion Peoples believes
and seeks fo discover information relative to the fact that Equitable has acted in a similar fashion to
that for which it now seeks to prosecute Dominion Peoples. Credibility is always m issue. How can
Equitable argue in good faith that transportation discounting or retainage wavier is anti-competitive
or itlegal if it does so 100?

Moreover, Equitable appears to want it both ways. Equitable has asked interrogatories of
Dominion Peoples both about how much documentation Dominion Peoples possesses regarding
Equitable’s waiver of retainage, as well as the same information of Dominion Peoples that is
being sought in Set 1, No. 22. Equitable’s Interrogatories Second Set, No. 5 asks the following:

(¥




e e

For each of the last five (5) calendar years. identify by Natural Gas
Distribution Company (“NGDC”} competitor (i.e. Columbia Gas,
T.W. Phillips, and Equitable) the number of transportation service
agreerments extended to customers where retainage was equal to 0%,
the annual volumes underlying the offers. and the reason for waiving
the retainage.

It would be extremely prejudicial to the preparation of Dominion Peuples” defense and the
development of a complete record were Your Honor to deny discovery on an issue that Equitable
has placed at the center of its complaint,

Therefore, Equitable should be required to fully and completely answer Dominion Peoples

Interrogatory Set L Nos, 22, 23 and 24.

I7. Dominion Peoples Interrogatory Set I, Nos. 25 and 26

A. Dominion Peoples Interrogatory Set 1, Nos. 25 and 26:

25, Fully and completely identify each and every instance where Equile paid
a prospective customer or developer of property a fee as an incentive to
obtain business from that customer or developer.

26, Fully and completely identify each and every instance where Equitable
paid a contribution of any type to a customer or a prospective customer.

B. Eguitable’s Objection:

Equitable has objected to Dominion Peoples Interrogatories Set I, No. 25 and 26 on the
ground that its Complaint is against Dominion Peoples and Equitable’s activities are irrelevant.

C. Dominion Peoples’” Motion to Compel:

Domnion Peoples incorporates its Motion to Compe! responses to its Interrogatory Set I,
Nos. 22,23 and 24. : ' ~



WHEREFORE, for the above-stated reasons, The Peoples Natural Gas Company d/b/a
Dommon Peoples requests that Your Honor grant this Motion to Compel.

Respectfully submitted

100 North 'l"cnth Street
Harrisburg, PA 17101 -

Susan G. George
Managing Counsel
‘Dominion Resources

625 Liberty Avenue, 19" Floor
, - Pinsburgh, PA 152223
Dated: January 9.2004
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CERTIFICATE OF SERVICE

[ hereby certify that 1 have this day served a true and correct copy of the foregoing

document upon the person and in the manner indicated below

BY HAND DELIVERY
Charles E. Thomas, Jr.
Thomas T. Niesen
Thomas, Thomas, Armstrong & Niesen
212 Locust Street, Suite 500

P. 0. Bux 9500

Harrisburg, PA 17108-9500

BY FIRST CLASS MAIL

Johnnie E. Simuns. Sentor Prosecutor
Office of Trial Staff

Dennis S. thiobgd General Cc»unse}

Pennsylvania Public Utility Commission PACT

Commonwealth Keystone Building , 806 Law & Finance Bmldxm

400 Nonh Street, 2™ Floor ~ Pittsburgh. PA 15219

Harrisburg, PA 17120 ‘ :

' Daniel L. F rutchex '

Anthony P. Picadio, Esquire Senior Vice President and General C mmsul
Picadio, Sneath, Miller & Norton, P.C. Lquitable Gas Company.
4710 US Steel Tower a division of Equitable Resources, Ine.
600 Grant Sueet 200 Allegheny Center Mall
Pitisburgh, PA 15219-2702 :

Pittsburgh, PA 13212

Dated: January 9, 2004
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1

SUITE 500
212 LOoCUsST STREET
P, O. Box 9500
HARRISBURG, PA 171080500

CHARLES L THOMAS, JR. www, t‘tanbw. com o ‘ CHARLES B. THOMAS
I,~f\-fa§i, cthomasjrEgtianiuw cony ) ’ FA% A7 236-8275 ; e
w k
Ve :,E
< <=
January 9, 2004 =3 b
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; - e - o
BY HAND DELIVERY o — .
=Je oo
‘ ' =< :
William T Hawke, Esquire "”ﬁ =
Norman J. Kennard, Esquire , ot —
Hawke McKeon Sniscak & Kennard LLP - oo
# 1 ‘ e W m w . LI
100 Norih Tenth Street Jc>': =2

P.O.Box 1778
Harrisburg, PA 17105

Inre. Docket No C-20031128 , r : o
Equitable Gas Company, a Division of Equitable Resources, inc. ﬁ ﬂ ‘
v. The Peoples Natural Gas Company, d/bla Dominion Peoples , ‘ ; p.
Gentlemen: '

Enclosed are Equitable Gas Company's Responses to Dominion Peoples’ Set | lnterrogatones Nos.
1,7,9,12, 13,16, 17, 18, 22, Supplemental 27, Supplemental 29 and 30. Call us at your convenience if you

w:sh to discuss the responses or if you have any questions.

Very truly yours,
- THOMAS, THOMAS, ARMSTRONG & NIESEN

TS

By

Charles E. Thomas)

Encl o
ce Susan G. George, Esquire (w/encl.)
Johnnie E. Simms, Esquire (wencl)
Anthony P. Picadio, Esquire (w/encl.-non-proprietary only}
Dennis S. Shilobod, Esquire (w/encl.-non- propnetary only)
Honorable Michael Nemec (w/o encl.)
James J. McNulty, Secretary (w/o encl.)
Daniel L. Frutchey, Esquire (w/encl)

~John M. Quinn, Director of Rates (w/encl. )
D010 Kernard wpo
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Hawke

' © Wilkam T. Hawke Todd S. Stewart
Kevin J. McKeon .Craig R, Burgral
; M CKe On Thomas J. Spiscax Janet L. Miller
s S Norman James Kennard  Steven K. Haas
: Lilise Smith Hards -~ William E. Lehman
g - IHSC a];\ & | Score T, Wylaad Rikardo 1. Hull
K ennard LLP

ATTORNEYS AT LAW

100 North Tenth Street, Hamsburg, PA 17101 Phone 717‘.236.130(} Fax: 717.236.4841 M‘hmskelaw.cdxﬁ
January 12,2004

VIA HAND DELIVERY

Johnnie E. Simms, Esq.

Otfice of Tnal Staff s S g
Peansvivana Public Utility Commission DCUMENT
Commonwealtn Keystone Bui.ding ' - DER |
400 North Strezt ~ - FOL ‘

PO Box 3265
Marrisburo, PA 17105-3265

Re.  Equitable Gas Company v. The Peopies Natural Gas Company d/b/a Dominim
Peoples; Docket No. C-20031128; DOMINION PEOPLES’ RESPONSES TO
QgF{CE OF TRIAL STAFF INTERROGATORIES NOS. 1216

Dear W{% |

Enclosed please find certain Domunion Peoples” Responses 1o Office of Trial Staff
[nterrogatories Nos. 12-16 regarding rhe above-captioned matter ~

Should you have any questions or comments, picdse do not hesitate (0 cantact me at your
CONVRMENCE.

NIKtap - ' :

TR Administrative Law Judge Michael A Nemee (without 2nclosure} ‘633%
James J. MeNulty, Sccrﬂmy (without enclosure) )\\3\}}3
Susan George (with enclosure) vﬁﬁﬁ% E{‘ v N
Chacles B ‘"f‘%omas, Jr (with enclosure) R 0 W W
Dennts Shilobod (with enclosure) W A
Anthony Preadio (with enclosure) ol N .&

k e Oa

MAILING ADDRESS: P.O, BOX 1778 HARRISBURG, PA 17105 gant”
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CHARLES E. THOMAS, JR. www. ttanlaw. com
Dhtect Dl (717) 255.7618 FIRM 12171 mhds 2600
E-Mat cthomaspruitaniaw com FAN (2175 236870

AFLES B, THOMAS
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January 14, 2004

W ot ~

S £

James J. McNulty | | m £ m

- Secretary ‘ ';_;(; - O

Pennsylvania Public Utility Commission YO IRED BT 2 = m

Commonweaith Keystone Building ' D O C U! } E i\‘- T mg -0 e

400 North Street WAt @ = m

P. O, Box 3265 FOLDER 5 % o

~ Harnsburg, PA 17105-3265 :g =

inte: Docket No. C-20031128

Equitable Gas Company, a Division of Equitable Resources Inc., Complainant |
v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Respondent

Dear Secretary McNuity:

Enclosed for fi hng on behalf of the Equitable Gas Company Division ("Equitable™) of Equitable
Resources, Inc are an original and three (3) copies of Equitable’s Answer to Dominion Peoples’
Motion to Compel Responses to lts Interrogatories Set |. Copies of Equitable’s Answer are being
served upon the persons and in the manner set forth on the Certificate of Service attached to it

Very truly yours,

THOMAS, THOMAS, ARMSTRONG & NIESEN

Char!es E. ‘\ho‘ma’s, ‘

Encl.

Lolon Certtificate of Service
Daniel L. Frutchey (w/enct )
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Equitable Gas Company, a Division
of Equitable Resources, Inc

Complainant

v,

’ ; C e e 2% [~ 81T
| : DOCUMENT
The Peoples Natural Gas Gompany,

dibla Dominion Peoples,

o FOLDER
Respondent L
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EQUITABLE GAS COMPANY'S
ANSWER TO DOMINION PEOPLES

SCHETR]T
MOTION TO COMPEL RESPONSES TO g}

o i

ITS INTERROGATORIES SET |

A

A

» W

FEB 1.3 2004
AND NOW, comes Equitable Gas Company, a division of Equitable Resources,

Ine (“Equntable ), by its attorneys, and, pursuant to 52 Pa. Code §5.342, answers the
motion of The Peoples Natural Gas Compahy‘ d/b/a Dominion Peoplés (*"Domirtion

Peoples”™), to compel responses to certain of its Interrogatories ahd Requests for
Production of Documents (Set 1), as follows
-1 Before your Honor is the motion of Dorﬁinion Peoples to compelresponses
to its Set | Interrogatories to Equitable Nos, 22, 23, 24, 25 and 26
Interrogatories Nos. 22, 23 and 24
. ,

Dominion Peoples Set! Interrogatories Nos. 22, 23 and 24 ask as follows
22.

For the most recent five (5) year period, fully and
completely identify each and every customer served
by Equitable that was previously served by another
natural gas distribution company. Exclude the
customer's name and location and the associated
~annual volumes and for each such customer
identify:




(a)
()
{d)

(e)
()

(9)

the transportation rate charged by Equitable,

whether retainage is waived;

any and all additional charges by Equitable
separately broken out;

any and all capitai investment made by
Equitable to serve the customer,

the length of the contract,

the identity of the natural gas distribution
company previously providing service;

the claimed legal authority of Equxtab
provision of service,

23, To the extent not identified in the Drecedmg

Interrogatory, provide the information requested in

the preceding Interrogatory for Penn Hills School,
Redland Brook and Eastman Chemical. separately.

24, For each and every incidence of customer service
identified in response to Interrogatory Nos 22 or 23,

fully and completely compare and contrast that -

situation with the present provision of service by
Dominion Peoples to PACT

3. Equitabie has already answeted at least in part each of the foregoing

Interrogatones Nos. 22, 23 and 24. Equitable's answer to lnter‘roga‘t‘ory No. 22, which

“kicks off' this series of three Interrogatories, was as follows'

As we orally advised counsel for Dominion Peoples,
Equitable does not maintain records which would indicate

whether a customer has been served by ancther natural

gas distribution company

4 In sho‘rt; Equitable cannot answer mterrogatory No. 22 any further because
it does not maintain records in a form which would allow the question to be answered.
~ Although Edu‘atable is unable to answer Interrogatory No. 22 any further, it did in its “Highly
Confidential” answer to Interrogatory No. 30 idéntify thbse instances in which it has
agreed o waive retainage. ‘

| 5. In its answer to ‘!nterrogatory, No. 23, Eqwtabié explained that neither
Redland Brook nor Eastman Chemical is an Equitable customer. The Penn Hiils School
Districtis an Equitable customer and Equitable will provide on a Highly Confidential basis

as much of the requested information as is available with respect to Penn Hills School.

2.



6. Inits answer to Interrogatory No. 24, Equitable stated as follows:
Equitable has filed an objection to interrogatory No. 22
which obviates the need for responding to this Interrogatory.
~In addition, Equitable would not be able at this stage of the
proceeding to compare and contrast other situations with
the service by Dominion Peoples to PACT. Equitable's
knowledge of the detads of the Dominion Peoples’ service
to PACT is incomplete. Equitable’s discovery concerning
~ Dominion Peoples’ service to PACT is outstanding
7. Equitable submits that the above is a fair response to Interrogatory No. 24
‘Equitable cannot respond any further to the Interrogatory as stated It fequires
comparisons with the information sought by Interrogatory No. 22. However, as explained
~above, Equitable is unable to respond to Interrogatory No. 22. There are, thus, no
identified “other situations” with which to “compare and contrast” Dominion Peoples
service to PACT. Equitable, in any event. at this stage of the 'proceeding does not have
complete knowledge of the details of Dominion Peoples service to PACT . Information
“about service to PACT is part of the discovery requested of Dominion Peoples by
Equitable. This discaveryis ongoing. Comparing and contrasting, moreover, would seem
to be more a matter of argument for a latter stage of the proceeding than a‘matter of

; discovery‘ of relevant and material facts.

Interrogatories Nos. 25 and 26

8. Peoples Set | interrogatories Nos. 25 and 26 ask as follows:

25. Fully and completely identify each and every
instance where Equitable paid a prospective
customer or developer of property a fee as an
incentive to abtain business from that customer or
developer.

26.  Fully and completely Identify each and every
instance where Equitable paid a contribution of any
type to a customer or a prospective customer..




9. Contrary to Dominion Peoples’ assertion in its Motion to Compel, the
grounds for Equitable’s Objection to Interrogatories Nos. 25 and 26 were more than just
relevance. Equitable’s Objection in its entirety stated as follows:

The information requested in Interrogatories Nos. 25 and 26 |
is neither relevant nor materlal to any claim or defense in
this proceeding. Equitable’s Complaint raises claims of
duplication of facilities, predatory and discriminatory pricing
and unfair competition against Dominion Peoples. The
above information has nothing to do with Equitable’s claims
against Dominion Peoples. The information, ikewise, has
nothing to do with any legitimate defense of Dominion
Peoples unless it intends to admit the challenged activity -
and defend itself on the basis of “yes, we do it, but so do
you.” A response to Interrogatories Nos. 25 and 26 as
- stated would, moreover, be unreasonably burdensome and
require an unreasonable investigation If any informationis
to be provided, it must be limited to the past five (5) years. -

10.  Dominion Peoples attempts to support the reasonableness of
Interrogatories Nos. 25 and 26 by arguing that Equitable in its Complaint asserts that
capital contributions and other considerations are illegal. Equitable_;s Complaint, however,
does not mention capital contributions. Contributions became a cons_ideration atissue
after the filing of the Complaint and the disclosure for the first time by PACT and Dominion
~ Peoples of the Supplemental Agreement between them concerning Dominion Peoples
contribution to the cost of constructing the By-pass Line. There are limits to the
permissiblé bounds of discovery and the request for information about “each and every”
’ins,tance is beyond those bounds. Equitable is the complainant in this matter and it has
not asked any Interrogatory as broad and unlimited as that presented in Interrogatories
Nos. 25 and 26. If Dominion Peoples has a claim against Equitable, it can bring it any
time. Defending itself againstthitable‘s claims does not justify the discovery sought in

Interrogatories Nos. 25 and 26.




WHEREFORE Equitable Gas Company, a division of Equitable 'Re’sources, inc.

prays that the Public Utility Commission deny the motion of The P‘éopies Natural Gas

Company, d/b/a Dominion Peopie:s, to compel responses to its Interrogatories and

Requests for Production of Documents (Set [},

“Respectfully submitted,

By

@:AD//X

January 14. 2004

Answor 1 Peaples’ Motion 16 Comps: (First Seaij wpd

Charle’s E. Thomas, Jr>
Thomas T Niesen

THOMAS, THOMAS, ARMSTRONG & NIESEN
212 Locust Street, Suite 500

P. O. Box 9500
Harrisburg, PA 17108-8500

Danie} L. Frutchey

Senior Vice President and General Counsel
EQUITABLE GAS COMPANY,

a division of Equitable Resources, Inc.

200 Allegheny Center Mall

Pittsburgh, PA 15212-5352

Attorneys for Complainant
Equitable Gas Company,
a division of Equitable Resources, Inc.

2 o D
m = 181
5= £ 0
o= Mo
RS
3(3_‘_"_ o




Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

St i

Equitable Gas Company, a Division ~ :  Docket No. C-20031128
of Equitable Resources, Inc., et
Complainant

V.
The Peoples Natural Gas Company,  :
- d/b/a Dominion Peoples, :
Respondent

CERTIFICATE OF SERVICE | |
| hereby certify that! have this 14™ day of January, 2004, served a true and correct
cépy of Equitable Gas Company’s Answer to Motion to Compel, upon the persons and in
the manner set forth below. | | ‘
FAX AND FIRST CLASS MAIL, POSTAGE PREPAID

Honorable Michael A. Nemec
Administrative Law Judge ‘
Pennsylvania Public Utility Commission
1103 Pittsburgh State Office Building
300 Liberty Avenue

Pittsburgh, PA 15222

Witliam T. Hawke, Esquire

Norman James Kennard, Esquire

Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

Harrisburg, PA 17101

FIRST CLASS MAIL, POSTAGE PREPAID

Susan G. George, Esquire

The Peoples Natural Gas Company
d/b/a Dominion Peoples

625 Liberty Avenue

Pittsburgh, PA 15222

Johnrie E. Simms, Senior Prosecutor
Office of Trial Staff

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

P O Box 3265

Harrisburg, PA 17105-3265




Dennis S. Shilobod, General Cou‘nsel‘

PACT
806 Law & Finance Building
Pittsburgh, PA 15219

Anthony P. Picadio, Esquire
Picadio Sneath Miller & Norton, P.C.
Suite 4710 U.S. Steel Tower
600 Grant Street

Pittsburgh, PA 15219
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s Y01 Block

212 Locust Street, Suite 300, Harrisburg, Pennsylvania 17101
Tel: (717) 237-7160 o Fax: (717) 237-7161 8 www.WolfBlock.com

Mark S. Stewart

Dicect Lial (717) 232-7191 ‘ ,
Dicect Fax: {712) 237.2774 ‘ - MARAT ‘
" mitewart@woliblock com ' !‘) {:} (} U M E_ N T

Eernucl:
o ; January 15, 2004
VIA HAND DELIVERY ,-",’,’ ~
James McNulty, Secretary S =
PA Public Utility Commission R
1. > = m
Commonwealth Keystone Bldg., 2nd oy O
Floor, 400 North Street P.O. Box 3265 So 9 m
Harrisburg, PA 17105-3265 B <2 :,-:’ ;
2o M
AN w
& Mo

Re:  Equitable Gas Company, a Division of Equitable
Resources, [nc. v. The Peoples Natural Gas Company d/b/a

Dominion Peoples, Docket No. C- 70031178

Dear Secretacy MeNuley:
Enclosed for filing are the original and three copies of NRG Energy Center-Pittshurgh

LLC’s Answer to the Objections of E"ucsburgh Allegheny County Thermal, LTD. in che above-
referenced matter. As evidenced by the artached Certificare of Service all parties have been

served in the manner indicated.
If you have aiy questions regarding this filing, please contact me

Sincerely,
Mok St s

Mark S. Stewart
For WOLE, BLOCK, SCHORR and SOLIS-COHEN LLP

MSShls
Enclosures
ce:  Certificate of Service (wlenc
Hon. Michael A. Nemec (w/enc) {via email)

115439466 1 /NRGOCZ-217031
Cherry Hill, N} 'm Harfisburg PA ® New York, NY & Norristown, PA ® Philadelphia, PA @ Roseland, Nj & Wilmington, DE

* )
WollBlock Governiment Relations: Harrisburg, PA and Washington, DC
Woll, Black, Sxharr and Soly-Cohen LLE & Pentiyivinia tanited Liabily Barinership




‘ BEFORETHE
PENNSYLVANIA PUBLIC UTILITY COMMISSION) O C U w E N T
| Equitable Gas Company, a Division of : , | ; ,
Equitable Resources, Inc., D ‘ .“ X J'L D f: Q
Complainant |
V. Docket No. C-20031128 ” ;
; ' : m =
. . : - «y =]
The Peoples Natural Gas Company d/b/a i @ G’ a{ =z I
Dominion Peoples, : BB 1 . m
‘ i 2o , : o — O
Respondent FEB 13 2004 ~ 3 - o m
! o T <
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ANSWER OF

NRG ENERGY CENTER-PITTSBURGH LLC TO THE OBJECTIONS
"OF PITTSBURGH ALLEGHENY COUNTY THERMAL, LTD.

NRG Energy Center-Pittsburgh LLC (“NRG”) by its counsel, answers the Objections
filed by Pittsburgh Allegheny County T hermal, Ltd,‘ (“PACT”Y 10 NRG’s petition to intervene in
‘ ‘the above-captioned matter. PACT objects to NRG's intervention on two grounds, both of which
" are erroneous. First, PACT makes a general standing argument, asserting that NRG has no
interest in this proceeding and will not be adversely affected by its outcome. Second, PACT
claims that NRG is seeking, inappropriately, to cbnvert this éomp‘ylaint proceeding into a poﬁcy
making or rulemaking prbceeding.

As detailed below, on both points, PACT is flatly wrong. NRG has an immediate, d;recc
and substantial interest in this mattér both as a retail gas customer of Equitable Gas Company
and as a public utility Which has an obligation to c‘narge Just and reasonable rates and to keep
costs of scMc:(: as low as possible. Morcover, as the Commission has recently héld, it has the

authority to provide clarification and guidance as to its interpretation of statutes and regulations

DSH:I9346.1/NRGO02-2£ 703



itis élnarged with administering, in the factual context of a épeciﬁc complaint, without entering
| the ;ezilm of rule or policy making.' | |

In further answer to PACT’s Objections, NRG vsta'tés as follo’ws:

1. On August 29, 2003, Equitable filed a complaint with the Commission seeking to
prohibit The Peoples Natural Gas Company, d/b/a Dominion Peoples (“deiﬁion I’eoplcs”), a
“‘namml gas distxibutioh company” as defined in Section 2202 of the Public Utility Code,* from
providing natural gas distribution service to PACT.

2, On September 23, 2003, Dominion Pcopies filed an answer to Eqmtahle s
- Complaint, assertin-g; that it is authorized under the Natural Gas Companies Act of 1885 to
provi.dé natural gas distribution service throughout the City of Pittsburgh.’

3. | Gn October 2, PACT filed a petition to mtervene which was granted by the
presxdmz, officer by Prehearing Order served November 21, 2003.

4. On November 25, 2003, NRG filed its pcti,tion to intervene in thié proceeding, and
on De#emb‘er 15, 2003, Equitable filed an answer to and motion to di$miss NRG’s petition.

5. On December 24, 2003, NRG filed an answer 1o Equitable’s motion, setting forth |
the plain grounds upoﬁ which it has standing to participate in this proceeding.

6. On or around December 19, 2003, P’ACT filed Objections to NRG’s petition to

intervene,”

! Mm;y F rayne v. PECO E’nergy Company, Docket No. C- 20029005, Opmlon and Order
(December 18, 2003).

P 66Pa €S §2202.
Dominion People’s Answer at pp. 3-4.

Counsel for NRG did not receive the Objections until January 2004,

DSH.39446. 1/RRGOD2-217031 ' -2~



NRG’S STANDING TO PARTICIPATE

7. PACT’s Objections claim that ‘NRG' lacks standing to participate in this matter,”

8. Contrary to PACT’s assertions, NRG’-S- petition to intervene demonstrates on its
face that NRG has the interest required by the Commission’s regulation at 52 Pa. Codc § 5.72(a)
for intervention in this préceedixxg“b The Comfnission*s 'regvul‘ation reflects the standard
estub%ished by the Pennsylvania Supreme Court: “In order to have standing, a -“pény must (a)
have a substantial interest in the subject-matter of t’hé litig,ﬁtion‘; (b) the interest must be direct;
and (¢) the interest must be immediate and not a remote conseqixence.”"

9. NRG's petition to intervéne shows that, as both a retail gas customer and a public
utility which generates and distributes steam and chilled water to the public, NRG has an interest -
that may be directly affected by the outcome of this proceeding.

(a)  NRG’s facilities are located within Dominion Peoples’ certificated or
fmn‘chised\sérvice'te'rritory but not located directly adjacent to Dominion Peoples’ di’stributi.(m'.
fégilities, | Pennsy'ivania has traditionally permitted natural gas distribution companies with
overlapping 'scrs)icc tcmforics to compete for distribution customers. Accc‘srdiﬁgly, NRG aﬁd its

, customers could poien,tiall'y benefit greatly from the continued availabil}izy of competitive

distribution service or could be harmed if such service is determined not to be available. Natural

‘Objections at {9 1-2
¢ The Commission’s regulation requires that the interest be an “interest which may be
directly affected and which is not adequately represented by existing participants, and as
to which the petitioner may be bound by the action of the Commission,” or an “interest of
such nature that participation of the petitioner may be in the public interest.” 52 Pa. Code

§ 5.72(a)(2), (3).

? Ken R. on Behalf of his Daughter, C.R., v, Arthur Z. and Mary Jane Z., 682 A.2d 1267
(Pa. 1996) (“Ken R.”) (citing S. Whitehall Tp. Police Service v. S, Whitehall Tp., 555
A.2d 793 (Pa. 1980) quoting Franklin Tp. v. Dept of E nwronmental Resources, 452 A.2d
718 (Pa. 1982).

SH 39446 UNRGOD2-21 7031 -3
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-gas !ser'(/ice iéa significant portion of the cost of service to NRG’s customers (it is a direct_pas-s-
throixgh).f NRG hat only must pursue opportunities to reduce this cost to maintain its cémpetiti§é |
position kwilhin the bouhds of the Public Utility Code, but, as a public utiIity'; has a statutory
obligaiiori zé do s0.® Accordingly, NRG seeks to participate to assure that its opportunity to
maintain or reduce its costs for the benefit of its customers is not foreclosed.
{b)  Because NRG purchases hatural gas distribution service from Equitable
under a Rate (*GDS”) that permits NRG to “negotiate™ rates below maximum charges, a
Commission decision in favor of P’ACT’S right to purchase natural gas distribution service from
Dominion Pecp]és will provide NRG with thc}oppo*rtﬁniiy to negotiate more f’avorabl‘eyrates for
distribution service than it pays Equitable now or which Equitable could charge under Rate GDS.
(c)  Conversely, if the Commission décides in favor of Equitable, NRG’s
«;ﬁpportunity to maintain or reduce its costs almost certainly will be foreclosed and, indeed,
NRG’s costs of transportation could coﬁceivaﬁly increase were Equitable, as aresult of such a
decision, to decide to c’hzirge NRG up to the ﬁlmcimum rates permitted under Rate GDS.
(d) Contrary to PACT’s assertion, NRG’s interest in the outcorﬁe of this
proceeding is not a remote and speculative interest because NRG could realize real, tangible
benefits from the availability of competitive alternatives for distribution service, or be harmed if

~such service is f(mnd to no longer be available.

§ &Lctwn 13 18 of the Public Utility Code provides that “[n]o rates for a natural gas

distribution utility shall be deemed just and reasonable unless the commission finds that

~ the utility is a least cost fuel procurement policy, consistent with the utility’s obligation to
provide safe, adequate and reliable service to its customers.” 66 Pa. C.S. § 1318(a). In

- making this determination, the Commission must find that “the utility has taken all
prudent steps necessary to obtain lower cost gas supphes on both short-term and long-
term bases both within and outside the Commonwealth, including the use of gas
transportation arrangements with pipelines and other distribution companies.” 66 Pa.
C.S. § 1318(a)(3) (emphasis added),see also 66 Pa. C S. § 1307(h) (deﬁmng, ‘gas
costs”)

DSH 19446 1/NKGO0Z-217031 . -4 -
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(e)  Thus, NRG’s petition shows that its duél‘ interest as both a public utili‘ty |
and retail gas customer is both a substantial interest” that s‘urpa‘sscs the ‘interest of the geﬁeral
‘ pgblic in obtaining compliance with the Iaw. and a ﬁirect in.terestmbthat may be harmed by the
outcome of this proceeding.

10.  NRG’s petition to intervene also shows that its substantial and direct interest in |
the outcome"c})f this proceeding is not adequately represented by any other party. .

(a)  NRG's interest as a public utility in seeking to assure ité opportunity to
obtain the benefits of competitive distribution service, or to prevent harm if such competitive
semcekkis no longer a\?ailable, is different than the interest of the othcr public utilities in this
proceeding in providihg distribution service. |

(b)  NRG's interest as a public utility s different than PACT’s interest as
unregulated “‘Bo_nzx fide cooperative association.”!

{ c)‘ ~Although NRG and PACT are retail gas customers, NRG’s intercst as an
: Equitable retail gas customer is different than PACT’s interest as a Dominion Péd;ﬂes retail gas
customer.

11. NRG's petition also demonstrates thqt NRG has an immvediate' interest in the

outcome of this proceeding.”

{ ) F "
’ See note 7 above.

10 wThe requirement that an interest be *direct” simply means that the person claiming to be
aggrieved must show causation of harm to his interest by the matter of which he
complains.” Wm. Penn Parking Garage, 346 A.2d at 282.

i See 66 Pa, C.S. § 102 (definition of “public utility”, (2)(ii)).
12 An immediate interest “is shown where the interest the party seeks to protect is within the
zone of interests sought to be protected by the statute or constitutional guarantee in
question.” Ken R., 682 A.2d at 1270,

DSH:39446 1/NRGOOZ-217031 ' 5.
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(@ If the Commission finds that Dominion P’eoplas‘ is authorized to provide
natural gas distribution service throughout (he City of kPiusEurgh, then NRG Pittsburgh, like
PAC’T, also would have the right to purchase natural gas distribution service from‘, Dominion
Peopleé instcad of from E(juitable and, as a result, will be given a potential opportunity to lower
its costs of that servicé and, in tumn, its rates to its own custorhe‘rs

(b NR(J’ right to obtain service consistent with the requzrements of the
~ Public Utility Code from natural gas distribution companies authorized Iegally to serve NRG" is
within the zone of interests protected by the Public Utility Code.!

(¢)  NRG’s interest in reducing its costs of service {and, therefbre ifs rates) to
its customers is within the zone of interests protected by the Public Utility Code.'s

12. | Accordingly, NRG’s interest in this procecding is clearly such that it satisfies the

| standzird established by the Pennéyl‘vania Supreme Court and the Commission’s regulation, and

therefore its participation in this proceeding is in the public interest.'

13

See 66 Pa. C.S. § 103(a) (public utility having right to render service on day precedixag
effective date of Public Utility Code “shall be entitled to the full enjoyment and the
exercise of all and every right, power, and privilege which it Jawfully possessed on that
daie”)

Yoo See 66 Pa, C.S. §§ 1501 (public utility must furnish and maintain adequate, efficient, safe

and reasonable service and facilities as necessary or proper for the accommodation,
convenience and safety of its patrons and the public); 2205(b)(2) (nothing in Chapter 22
prevents a natural gas distribution company from upgrading its system to meet retail gas
customers requirements consistent with requirements of Section 1501); 2203(4)
(Commission shall require natural gas distribution companies to provide distribution
service to all retail gas customers in their service territories “on nondiscriminatory rates,
terms of access and other conditions™), ‘

15 See NRG’s petition to intervene at §s 7-12, describing NRG thtsburgh s charges to its
customers and recovery of its costs of service under its PUC~approved taniff and Sections
1301, 1303, 1307 and 1308 of the Public Utility Code

“The right or interest [to intervene] may be . . . [an] interest of such nature that
participation of the petitioner may be in the public interest.” 52 Pa. Code § 5.72(2)(3).
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NRG'S PARTICIPATION WILL NOT CONVERT THIS PROCEEDING
INTO A RULEMAKING OR POLICY MAKING PROCEEDING

13. PACT also accuses NRG of attempting to convert this matter into a rulemaking or
policy making procceding.” I Io‘wcvcr, PACT’s accusations are misplaced and directly refuted
by a recent holding of the Commission.'® |

1’4. In Mary Frayne v. PECO Energy C.ompany, the Corrimissio_n faced a complaint |
by a consumer against PECO, alleging a financial inability to pay her b‘ills and appealing the
informal decision from the Bureau of Consumer Services that required her to enter a payment
arrangement.'” T the process of ruling on the complaint, the Commission made several general
statements designed to provide guidance and clarification fo cohsumers and public utilities |
regarding s interpretation of its regulations in Chapter 56.%° After the Commission’s ruling, the
Office Qf Consumer Acﬁocaie {(“OCA") intervened in Qrdcr to séek recdnsidemtion of the
decision. The OCA élaimed that the Commission had excesded the scope of the proceeding and
entered into policy making without the necessary qu‘lic notice and commem.“

15, The Commission dcﬁied OCA’s reconsideration, and held that it did igg; heed “1o
initiate either a rulemaking or policy statement proceeding any time we [wish] to address the

general application of existing regulations.”®® Instead, the Commission declared that it had

7 Objections at Y 3, 7-11.

e Mmfy Frayne v. PECO Energy Company, Docket No. C-2 0029005 Opinion and Order
{December 18, 2003).

Yo oz,
B I at2-3.
3 Il at 547
2 ra.
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ample authority to address existing statutés and regulations it is charged with administering, in
the factual context cfﬁ comp‘laint, proceeding, and to prdvide interpretations bf. those laws “that
would prevent éuch situations from occurring in the future. "

16. ’ PACT's assertions are no different than those of the OCA which the Commission
squarely rejected. Equitable is asking the Commission to render a decision involving the
~ interpretation of the Public Utility Code and its prior decisions which win‘ have a direct impac,t
bn NRG, as 'e)iﬁlaine& above. The Commission has made clear that, in the fac;ual context of this
complaint proceeding, it mayk interpret the Code and its decisions in such a manner as to give
‘gﬁidance to all -c_oﬁsumers and utilities so as to avoid the very same factual situations in the
future -« simati‘oﬁs it which NRG has shown to be equally appiicabie to itself and lits ini‘crests.
Moreover, the Commisgion may provide that guidance without engaging in rulemaking or the
issuance of policy statements. o

17.  Accordingly, NRG’s participation in this proceeding will not convert it into a
rulemaking or policy making procecding, and PACT’s claims fo the con‘trary should be rejected

based on the Commission’s very recent and clear decision.

B3 ag.
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WHEREFORE, for all of the foregoing reasons, NRG respectfully submits that PACT?

Objections to ils petition to intervene should be denied.
Respectfully submitted,

Date; January 15, 2004

DSH: 394406, /NRGO02-217031
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CERTIFICATE OF SERVICE

1 hereby certify that 1 have this day served a true copy of NRG Energy Center-Pittsburgh

LLC’s Answer to the Objections of Pittsburgh Allegheny County Thermal, Ltd. on the

participants histed below n accordance with the requirements of § 1.54 (relating to service by a

participant).

VIA FIRST CIASS MAIL

Charles E, Thomas, Jr., Esquire
Thomas T. Niesen, Esquire

" Thomas, Thomas, Armstrong & Niesen
212 Locust Street, Suite 500 '
P.O. Box 9500

Harrisburg, PA 17108-9500

Damel L. Frutchey, Esquire

Senior Vice President and General Counsel
Equitable Gas Company

200 Allegheny Center Mall

Pittsburgh, PA 15212

Johnuie E. Simms

Office of Trial Staff

PA Public Utility Commission
P.O. Box 3265

Harrisburg, PA 17105-3265

Date: J anuary 15, 2004
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William T. Hawke, Esquire

Norman J. Kennard, Esquire :
Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

Harrisburg, PA 17101

Susan G. George, Esquire
Managing Counsel

Dominion Resources

625 Liberty Avenue, 19th Floor
Pittsburgh, PA 15222-3197

Anthony P. Picadio, Esquire

Picadio Sneath Miller & Norton, P.C.
4170 USX Tower

600 Grant Street

Pittsburgh, PA 15219-2702

Dennis S. Shilobod, General Counsel
PACT : ~

806 Law & Finance Bldg.

Pittsburgh, PA 15219
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James J. MLNuhy, Secretary ' ' LT

Pennsylvania Public Utility Commission @ @ E M M E N}P = oo
Second Floor, Commonwealth Keystone Building §! ' Jg; =

PO Box 3265 , o

Harrisburg, PA 17105-3265
Re:  Equitable Gas Company, a Division Qf Equitable Resources, Inc., v. The Peoples
Natural  Gas Company d/b/a Dominion Peoples: Docket No. (€-20031128;
MOTION OF THE PEOPLES NATURAL GAS COMPANY D/B/A
DOMINION PEOPLES TO COMPEL RESPONSES  TO
INTERROGATORIES SET I (NOS. I & 22) BY EQUITABLE GAS
COMPANY, A DIVISION OF EQUITABLE RESOURCES, INC,

Dear Mr. McNulty:
Enclosed for filing with the Comunission are the original and three (3) copies of The Peoples
Natural Gas Company d/b/a Dominion Peoples” Motion to Cempel Responses to Interrogatories Set

I(Nos. 1 & 22) by Equitable Gas Company in the above-captioned praceeding.

I you have any questions with regard to this filing, please direct them 1o me
« 4 ) 34 g.p

. Thank you for
your attention to this matier.

Very truly yours,

Iy /%ennard ;
#izsunsel for Dominion Peoples
NJK/tap

cet Administrative Law Judge Michael A. Nemec

MAILING ADDRESS: P.C. BOX 1778 HARRISBURG, PA 17105




PENNSYLVANIA PUBLIC UTILITY COMMISSION

Equitable Gas Company, a Division
-~ Of Equitable Resources, Inc.,

Complainant

Docket No. C-20031128
. o
The Peoples Natural Gas Company, - __%
d/b/a Dominion Peoples, =
) e I ”
Respondent ~<-
we 3
{6 v —
s =
m s

MOTION OF THE PEOPLES NATURAL GAS COMPANY,
; , ~ D/B/A DOMINION PEOPLES :
_ R : ~ TO COMPEL RESPONSES ,
) 1§ MENT TO INTERROGATORIES SET 1 (NOS. 1 & 22)
@ i ¥ ¢ BY EQUITABLE GAS COMPANY, A DIVISION OF
' o EQUITABLE RESQOURCES, INC.

NOW COMES The Peoples Natural Gas Company d/bfa Dominion Peoples, (*Dominion
Peoples”) by and through its counsel in the above-captioned matter and hereby moves to ccmpei

responses by Lquitable Gas Company (“Equitable” or “EGC™) o Dominion Peoples’

Interrogatories Set I, Nos. T and 22, This is the second Motion to Compel involving Set I, No. 22

L BACKGROUND

L. On or about August 29, 2003, Equitable filed the above-captioned Complaint

secking, among other things. an order prohibiting Dominion Peoples from providing gas service to
Pittsburgh Allegheny County Thermal, Lid. (“PACT"), a non-prdﬁt corporation providing steam

service to its Member/Owners. PACT, which uses gas in the production of steam, is a current

% o UDJ/,\,:{ 3
| BEF()RE THE d UL‘L
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customér of Dt}rﬁin.ién Peoples, and formerly was a ’cusfomer ot Equitable. Thé Complaint was
served on Dominion Peoplcs‘ by the Comm'ission on September 3, 2003.

2. On September 23, 2003, Dominion Peoples filed its Answer té 'Equitablf:’s
Complam( essentially denymg, all pemnent factual and legal allegatmm that Equitable asserts entitle
it the relief which it seeks in this proceeding. | |
3. Also on September 23, 2003, the Commission;s Office of Trial Staff (“OTS") filed

its Notice of Appearance in this proceeding.

4. Onorabout October 2, 2003, PACT filed a Pctition to Intervene.

5. On November 20, 2003, a Prehearing Conference was held and a schedule agreed to
by the pamcs |

6. On December 12, 2004, a Protective Order was entered.

7. On or about December 8. 2003, Dominion Peoples served ns Iaterrogatones And
Requests For Preductmn Of Documents (Set I) upon Equxtable
8 'On or about December 18, 2003, Equitable filed ohjections 0 cex’taiﬁ of D’ominién
Peoples’ Interwgatoﬁes Sét I, including Set I. No. 22. Equitable did not attcm_pt té tesolve its
' csbjectic:ms with Dominion Peoples prior to filing the objections. |
9. OnJanuary 7, 2004, counsel for Daminio‘nl{’eop}es éomacicd counsel for'Equitable
and ma& several offers to resolve 'Equitablé’s ijections Those mtcrrogatoncs that the parties
were unable to resolve among themselvcs were the subjcct of Dommlon Peoples’ \/Iotxon to Compel
filed on January 9, 2004. The interrogatories objected to mclud:‘d Domxmon Peoples Interrogatory,
Set 1, No. 22,
0. Late n the day on January 9, 2004, Equitable pmvided answers to the remaining

unobjected to interrogatories, including Set [, No. 1.

(§




. STANDARDS OF DISCOVERY

11, Commission regulations permit for the discovery of “any matter, not privileged,
which is relevant (o the subjécz matter involved in the pending actikon," 52 Pa. Code §5.321(c).

12' Generally speaking, this Commission applics a standard of relevance which is less
resiricxive than that required by parties in order to present a dkocumem into the evidentiary record.

| It 1s not ground i’or objection that the information sought will be

inadmissible at hearing if the information sought appears reasonably

calcul‘atcd to lead to the discovery of admissible evidence.
52 Pa. Code §5.321 (). This broad approach to discovery is narrowed in certain ciréumstances. For
example, material sought to be discovered must be relevaht 1o the subjcct matter of the action and
must not be privileged. Id. Further, maieri;xls are not discoverable if sought in bad faith or if the
request is‘bf such a nature that it would cause unréasonablc‘a‘nnoyancc, embarrassment, oppression,
burden or expense. 52 Pa. Code §5.361(ay(1), (2).

13.  Discovery may be ﬂobﬁiincd regarding any ’mauer ré]evant to the subject matter.
Relevant evidence is evid‘encé that tends to make a fact at issue mére or less probable. Moreover,
evidence is relevant if it advan’ces the inquiry in some degree and, thus, has p:obéti\)e value.
Although the Jaw does not furnish an absolute test of ’rc]e\fancy, the Pennsylvania Supreme Court
- tollows a two-part analysis for detcrmining relévance. In Commonwealth v. Stes art, 461 Pa. 274,
336 A.2d 282 (1975), the Court held that: | |

It must be determined first if the inference sought to be raised by the
evidence bears upon a matter at issue in this case and, second,
whether the evidence renders the desired inference more probable

than it would be without the evidence.

Id. ar 284.
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l4, Pennsylvania’s courts have acknowledged that all discovery cﬁdtnes with some
measure of annoyance :ind burden. See e.g.. Merrifield v. Gavern, ’10 Pa.D. & C. 4“‘ 541 (1991).
The mere fuct that discovery will be time consumirig, burdensome and costly is not grounds for
objection if this is the inevitable result of the facts under examinatibn, See Nardell v. Scranton-

Sprivg Brook Water Service Company, 24 Pa. D. & C. 2d 663 (1961).

. MOTION TO COMPEL
15. Dominion Peoples Interrogatory Set I, No. 1

A.  Dominion Peaples Interrogatory Set I, No, 1:

1. Fully and Lomplucly identify any and all sources of any and all legal authority
held by Equitable to provide service in the City of Pittsburgh. Provide any and
all documents related thereto. '

B. Equitable’s Answer:

“Lquitable’s legal authority to provxde natural gas aemw to PACT in the
City of I’mbburbh emanates from charter rights it has exercised since before 1900.
Equitable, in addition, provided unchallenged service to PACT for more than 20
years, Since Equitable’s authority is unchallenged, no documents are attached.”

C. Dominion Peoples” Motion to Compel:

Equitable did not object to this Interrogatory and, therefore, its unresponsive answer
is inappropriate. The Interrogatory specifically asks that Equitable identify *any and all
sources of any and all legal authority,” as well as asks that alt documents relaled thereto be
provided.

The reply falls far short of providing the requested information: 1) There is no
speum identification of leg,al authority, Vague reference to “charter rights it has exercised
since 1900™ is unresponsive; and 2) The same is true of the refusal to prowde documents.
Full und complete answers should be provided to unobjected discovery. Equitable is the




Complainant and not the determiner of what is in issue. By failing to object, Equitable has
waived whatever objection it may have.

16.  Dominion Peoples Interrogatory Set [, No. 22

Dominion Peoples Interrogatory Set [, No. 22:

22 For the most recent five (5) year period, Fully and completely identify each

and every customer served by Equitable that was previously served by another
natural gas distnbution company. Exclude the customer’s name and location and the.
associated annual volumes and for each such customer identify:

{a) the transportation rate charged by Equitable;
S (by  whether retainage is waived;

(c) any and all additional charges by Equitable separately broken out;

(dy  any and all capna] investment made by Equitable to serve the
customer;

(3] the length of the contract;

(f) the identity of the natural gas distribution wmpanv previously
providing service; and

(g) the claimed legal authority for Equitable’s provision of service;

Equitable’s Answer:

“As we orally advised counsel for Dominion Peoples, Equitable does not

‘maintain records which would indicate whether a customer has been served by

another natural gas distribution company.”

Dominion Peoples’ Motion to Compel

This is the second Motion to Compel that Dominion Peoples has been forced to file
relating 0 this Interrogatory. Equitable’s objection, previously stated, was on the grounds
of relevance, which arguments Dominion Peoples fully addressed in its first Motion to
Compel.  Equitable also objected to this Interrogatory previously on the grounds of
“burdensomeness,” but the associated burden was nowhere specified in its objection.
Dominion Peoples incorporates its prior Motion to Compel.

However, through its subsequent “answer.” Equitable now has attempted to
supplentent its stated objections by clainring that it “does not maintain records™ which will
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allow it to provide a response. This objection is late, masmuch as it was not included with
thc original objections

The “answer” is also evasive., Equitable does not state that it cannot identify which
of its customers have been previously served by another gas distribution company. It only
elaims it “does not maintain records.” Clearly. if Equitable is doing a good job of
marketing, its sales representative should know which customers have the capability of

T iale

being served and have, in fact, been served previously by another gas company, Otherwise
Equitable is admitting its ineptness in marketing and customer service

Equitable’s “records™ in this regard is only one potential source of the information
hich the Interrogatory requests. Clearly, unless no one at Equitable has any idea of the
prior service history of its current customers, those individuals with knowledge should be

queried and a list devemped of customers whose mformahon should then be presented in
response to the Interrogatory.

Discovery carries with an obligation of reasonable inquiry and good faith disclosure
WHEREFORE. for the above-siated reasons, The Peoples Natural Gas Company d/b/a

Dominion Peoples requests that Your Honor grant this Motion to Compel

Respectfully submitted,

gefJames Kennard

vke McKean Sniscak & Kennard LLP
100 North Tenth Street

Harrisburg, PA 17101

Susan G. George

Managing Counsel

Dominion Resources

625 Liberty Avenue, 19" Floor
Pittsburgh, PA 15222-3197

‘-u.—

Dated: szuafy 16, 2004
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CERTIFICATE OF SERVICE

[ hereby certify that [ have this day served a truc and correct copy of the foregoing
document upon the person and in the manner indicated below.

BY HAND DELIVERY

Charles E. Thomas, Jr.
Thomas T. Niesen
Thomas, Thomas, Armstrong & Niesen

212 Locust Street, Suite 500
P O Box 9500

Harrisburg, PA 17108-9500

BY FIRST CLASS MAIL

~Juhnnie E. Simius, Senior Prosecutor ,

- Office of Trial Staft Dennis S. Shilobod, General Counsel
Pennsylvania Public Utility Commission

- PACT
Commonwealth Keystone Building
400 North Street, 2™ Floor

Harrisburg, PA 17120

806 Law & Finance Building
- Piusburgh, PA 15219

Daniel L. Frutchey ; o
Anthony P. Picadio, Esquire Senior Vice President and General Counsel
Picadio, Sneath, Miller & Norton, P.C. : Equitable Gas Company,
4710 US Steel Tower a division of Equitable Resources, Inc.
600 Grant Street 200 Allegheny Center Mall
- Pittsburgh, PA 15219-2702 '

Pittsburgh, PA 15212

iy 4

dTames Kennard

Dated: January 16, 2004
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BY HAND DELIVERY | o
William T. Hawke, Esquire

Norman J. Kennard, Esquire Y

Hawke, McKeon Sniscak & Kennard LLP ﬁ@@%gf& L '

100 North Tenth Street 4 2004 T
P.O.Box 1778 '

Harrisburg, PA 17105 , ‘

inre: Docket No. C-20031128

- Equitable Gas Company, a Division of Equitable Resources !nc

OOCUMENT
v. The Peoples Natural Gas Company, d/b/a Dominion Peoples ‘ L. N F

Gentlemen:

Enclosed is Equitable Gas Company’s Third Set of Interrogatories to The Pecples Natural Gas
Company in the above matter. Call us at your convenience if you wish to discuss the Interrogatories

Very truly yours,

THOMAS, THOMAS, ARMSTRONG & NIESEN
By

‘ o Charles E. Thomas,
Encl.

cct  Susan G. George, Esquire (w/enci)
Dennis S. Shilobod, Esquire (w/encl.)
Anthony P. Picadio, Esquire (w/encl.)
Johnnie E. Simms, Esquire (w/encl.)
Honorable Michael Nemec (w/o encl.)

‘ James J. McNulty, Secretary (wio encl.)
MOI?&“Mawpd
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James J. McNulty =z = m
Secretary vE wm <
~ Pennsylvania Public Utility Commission = Eom
Commonwealth Keystone Building | = % O
400 North Street - | = R
P. O. Box 3265 NN ©
Harrisburg, PA 17105-3265 g o B E 'l ‘

Inre: Docket No. C-20031128

Equitable Gas Company, a Division of Equitable Resources, Inc., Complainant
v.The Peoples Natural Gas Company, d/b/a Dominion Peoples, Respondent

Dear Secretary McNulty:

Enclosed for filing on behalf of the Equitable Gas Company Division (“Equitable™) of Equitable
Resources, Inc. are an original and three (3) copies of Equitable’s Answer to Dominion Peoples’
Motion to Compel Responses to Its interrogatories Set | (Nos 1 & 22). Copies of Equitable’s Answer
are being served upon the persons and in the manner set forth on the Certificate of Service attached
to it. ‘

Very truly yours,

THOMAS, THOMAS, ARMSTRONG & NIESEN
By

" Encl.
ce: Certificate of Service

- Daniel L. Frutchey (w/encl.) , , F’Ql =
V40121 Meduity wikd



Before the | |
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Equitable Gas Company, a Division

;- Docket No, 'C-20031‘128
of Equitable Resources, Inc., ERRP :
Complainant :
) : } i «‘uw" f' 2 [

; v‘ v ‘J\ A ﬂ?g @
The Peoples Natural Gas Company, FEB 0 6 2004
d/bla Dominion Peoples, : ' 2 =

Respondent < = =
: 5 g m
EQUITABLE GAS COMPANY'S =<- s,
ANSWER TO DOMINION PEOPLES wEmo =
MOTION TO COMPEL RESPONSES TO e = 9
ITS INTERROGATORIES SET | (Nos. 1 & 22) E NS |

> oy

) R

AND NOW, comes Equitable Gas Company, a division o% Equitable Resources
Inc ("Equitable’), by its‘ attorneys, and, pursuant to 52 Pa. Code §5.342, answérs the
motion of The Peoples Natural Gas Company, d/b/a Dominion Peop es ’(“Domimon
Peoples™), to compel reéponses to its Interrogatories Set | {Nos. 1 and 22), as follows

1.

Before your Honor is the motion of Dominion Peoples to compel further

responses to its Set | Interrogatories to Equitable Nos. 1 and 22 which state as follows

1. Fully and completely identify any and all sources of
any and all Jegal authority held by Equitable to
provide service in the City of Pittsburgh. Provide
any and all documents related thereto.

22.

For the most recent five (5) year period, fully and
completely identify each and every customer served
by Equitable that was previously served by another
natural gas distribution company. Exclude the
custemer's name and location and the associated
annual volumes and for each such customer

identify;

(a)  the transportation rate charged by Equitable;
{b) whether retainage is waived;

{c)

any and all additional charges by Equatab e

:“‘\,‘ E s
separately broken out; U E U M L N.ﬁ,




(d)  any and all capital investment made by
‘ Equitable to serve the customer;
(e} the length of the contract;
(f the identity of the natural gas distribution
company previously providing service,
@ the claimed legal authority of Equitable's
‘ provision of service;

2. Equitable has already answered the foregoing Set | Interrogatories Nos. 1
and 22, as follows: :

1. Equitable interprets this to be a request for egal
authority to provide natural gas service to PACT in
the City of Pittsburgh. Equitable’s legal authority in
this regard is unchallenged. In its Answer fo
Equitable’'s Complaint, Dominion Peoples argues
that this proceeding is one involving a customer's
right to elect among natural gas distribution
companies with overlapping service territory.
Equitable’s legal authority to provide natural gas
service to PACT in the City of Pittsburgh emanates
from charter rights it has exercised since before
1900. Equitable, in addition, provided unchallenged
service to PACT for more than 20 years. Since
Equitable's authority is unchallenged, no documents
are attached. Dominion Peoples, onthe other hand,
more than thirty (30} years ago, by its own voluntary
actions, abandoned whatever service rights it may
have had in the Golden Triangle section of the City
of Pittsburgh. It cannot now, through wasteful
duphication, predatory pricing, unfair competition and
rate discrimination, cherry pick individual customers
from the area. :

22.  Aswe orally advised counsel for Dominion Peoples,
‘ Equitable does not maintain records which would
indicate whether a customer has been served by

another natural gas distribution company.

3. Equitable’s answer to Interrogatory No. 1 is a full and fair response to its
reasonable interpfetation of the question. Dominion Peoples pleadings in this matter
make no challenge fo Equitable’s service authority. In its Answer to Equitable’s

- Complaint, Dominion Peoples avers that this case involves a circumstance of overtapping
service terntories. Having acknowledged Equitable’s authority to serve:PACT, Dominion

Peoples cannot justify further inquiry through a motion to compel. Equitable provided

-2-
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| unchallenged service to PACT for more than 20 ye‘ars and its service authority continues
to be unchallenged in Dominion Peoples’” Answer A further response béyond that
shbmiﬂed above would be burdensome and the informaﬁon obtained neither relevant nor
materi‘ai; if Dominion Peoples wants to raiée an issue of service authority, it should file
a co:mptamtor other appropriate pleading under oath or affirmation chaiienging Equitable’s
service authority. We point out, however, that the circumstances concerning Dominion
Peoples service authority in the Golden‘T riangle area of the City of Pittsburgh are
markedly different. As noted in Equitable’s response to Dominion P‘eoples’ylnterrcgator‘;
No. 1, Dominion Peoples, ‘mcre than thtrty (30} years ago, by its own vbluntary actions,
abandoned whatever service rights it may have tad in the Golden Triangle. In fact, it
asked Equiiable to serve any customers which it had in the area and walked away from
its public utility service obligations. Having abandoned its sefvice rights and having been
able to do so only becéuse of Equitable’s willingness to serve, Dominion'Peoples cannot
~now, more than tﬁiny (30) years later, come back and not only wrongfully steal an
Eéuitable customer, but also contest Equitable’s service rights in the area. Enough is
enough. Equitable will be filing an Amendment to its Complaint by the end of this
éatendar week concernihg Dominion Peoples lack of authority to serve PACT and any
‘other customers in the area it abandoned |
4, Turning to Set | Interrogétory No. 22. although E‘quziable was unable to
answer the Interrogatory any further than set forth above, itdid in its “Highiy Confidential"
answer to 'lnterrOQatory No. 30 identify those instances in which it has agreed to waive
retamage, in additioh, as explained in Equitab’té‘s answer to Dominion Peoples prior
motion to compel, Equitable, in its answer to Interrogatory No. 23 explained that neither
Redland Brook nor Eastman Chemical‘ is an Eqmtable customer The Penn Hills School

District is an Equitable customet and Equitable has provided on a Highly Confidential




@ ®

basis és much of the "requested information as is avéifabie with respect to Penn Hills
School ! |

5. - Dominion Peoples argues that Equitable should be required to go beyond
“its company records and survey its employees concerning its 2,000 commercial and
industrial accounts, and, from that survey. develop a list of the information requested by
the Interrogatory. Equitable’s objection was neither “Jate” or “evasive,” nor ‘s’sthere
“Ineptness in [its] marketing and customer service” as suggestéd by counsel for Dominion
Peoples. 'The investigation proposed by Dominion Peoples is unreasonablé and not
required by Section 5.361 of the Commission’s Rules and Regulations, 52 Pa. Code
§5361 Equitable has responded to Dominion Peéples discovery as best it can. If
Dominion Peoples were a ccmplamant challenging Equitable's marketing acti{rity, the

proposed investigation might be appropriate, butitis not. It apparently intends to defend

'Dominion Peoples Set | 1nterrogatory No. 22 *kicked off' 3 series of three Dominion
Peoples Set 1 Interrogatories as follows

22. For the most recent five (5) year period, fully and completely identity each
and every customer served by Equitable that was previously served by
another natural gas distribution company. Exclude the customer's name
and location and the associated annual volumes and for each such
customer identify:

{a) the transportation rate charged by Equitable;
{t) whether retainage is waived, 7
€ any and all additional charges by Equitab.e separately broken

out; ,

(d) any and all capital investment made by Equitaple to serve the
customer, ,

(e) the length of the contract,

f) the identity of the natural gas distributions company previously

providing service, ;
{9} the claimed legal authority of Equitable’s provision of service,;

23 To the exlent not identified in the preceding Interrogatory, provide the
information requested in the preceding Interrogatory for Penn Hills
School, Redland Brook and Eastman Chemical, separately

24 For each and every incidence of customer service identified in response
to Interrogatory Nos. 22 or 23, fully and completely compare and contrast
that situation with the present provision of service by Dominion Peoples
o PACT ‘

4



itself by arguing that "we do it, but so do you"‘ Th‘at defense does not warrant the kind of

| investigation proposed by Dominion F‘eopies
WHEREFORE Equitable Gas Company, a division of Equitablve Resiouroés. inc.,
 prays that the Public Utility Co,mmlssfon deny the motion of The Peoples Natural Gas

Company, d/b/a Dominion Peoples, to compel responses to its Interrogatories Set | (Nos.
1 and 22).

Respectfully submitted,

By_ m
Charles E. Thomds \JA

Thomas T. Niesen

THOMAS, THOMAS, ARMSTRONG & NIESEN
212 Locust Street, Suite 500

P, O. Box 9500 :

Harrisburg, PA 17108-8500

Daniel L. Frutchey ,

Senior Vice President and General Counsel
EQUITABLE GAS COMPANY,

a division of Equitable Resources, inc.

200 Allegheny Center Mall

Pittsburgh, PA 15212-5352

‘ Attorne‘yskfor Complainant
Equitable Gas Company,
a division of Equitable Resourcesfinc,
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Before the
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Equitable Gas Company, a Division ~ :  Docket No. C-20031128
of Equitable Resources, Inc,, :
: Complainant

V. :
) -

The Peoples Natural Gas Company,
d/b/a Dominion Peoples, :
Respondent

CERTIFICATE OF SERVIGE
| hereby certify that| have th,is 21* day of January, 2004, served a true and correct
copy of Equitab[e Gas Company's Answer to Motion, to Compel, upon the personsk andin
the manner set forth below: | B
| FAX AND FIRST CLASS MAIL, POSTAGE PREPAID

Honorable Michael A. Nemec

Administrative Law Judge

Pennsylvania Public Utility Commission
1103 Pittsburgh State Office Building

300 Liberty Avenue

Pittsburgh, PA 15222

HAND DELIVERY

William T. Hawke, Esquire

Norman James Kennard, Esquire
Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

Harrisburg, PA 17101

FIRST CLASS MAIL, POSTAGE PREPAID

Susan G. George, Esquire

The Peopies Natural Gas Company
d/b/a Dorninion Peoples

625 Liberty Avenue

Pittsburgh, PA 15222



Johnnie E. Simms, Senior Prosecutor
Office of Trial Staff ;
Pennsylvania Public Utiity Commission
Commonwealth Keystone Building

400 North Street

P. O. Box 3265

Harrisburg, PA 17105-3265

Dennis S. Shilobod, General Counsel
PACT

806 Law & Finance Building
Pittsburgh, PA 15219

Anthony P. Picadio, Esquire
Picadio Sneath Miller & Norton, P.C
Suite 4710 U.S. Steel Tower

600 Grant Street

Pittsburgh, PA 15219
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January 21, 2004
BY HAND DELIVERY

William T, Hawke, Esquire

Norman J. Kennard, Esquire

Hawke McKeon Sniscak & Kennard LLP
100 North Tenth Street

P.O.Box 1778 :

Harrisburg, PA 17105

Inre:  Docket No. C-20031128 ,
Equitable Gas Company, a Division of Equitable Resources, Inc.
v. The Peoples Natural Gas Company, d/b/a Dominion Peoples

Gentlemen:

Enclosed is Equitable Gas Companys highly confidential response to Dominion Peoples” Set |
Interrogatory No. 23. Call us at your convenience if you wish to discuss the response or if you have any
questions.

Very truly yours, |
THOMAS, THOMAS, ARMSTRONG & NIESEN

B Y .
v O
Charles E Thomas,

Encl

folen Susan G. George, Esquire (w/encl.)
Johnnie E. Simms, Esquire (w/encl.)
Anthony P. Picadio, Esquire (W/o encl.)
Dennis S. Shilobod, Esquire (w/o encl.)
Honorable Michael Nemec (w/o encl.)
James J. McNulty, Secretary (w/o encl.)
Daniel L. Frutchey, Esquire (wiencl.)

John M. Quinn, Director of Rates (w/encl.) : @J 5
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Equitable Gas Compuny, 4 Division of : : L J R -'4’,) 3
- Equitable Resources, Inc. | : | FE S
| ; | B 19 2004
v, T (20031128

The Peoples Natural Gas Company d/b/a |

T

INTERIM ORDER GRANTING PETITION TO INTERVENE

The NRG Center- Pittsburgh LLC (“NRG”) filed its petition té intervene m the
ab(;vcmcaptiuncd proceeding on November 25, 2003,’ On December 15, 2003, Ec}uitab]e Gas
Company filed Iim answer and motion to dismiss. On December 19. 2003, i“itisburgh. Allegheny
County Thermal, Ltd,, (“PACT”) filed objections to the intervention. NRG filed an answer to
Equitable’s motion on December 24, 2003, and an answer 1o PACT’s objections on lanuary 15,
2004. NRG has aﬂ’e‘gcd that xt is a retail natural gas customer of Equitable and that it is also a
public utility eﬁgéged in the sale and distribution of steam heat and chilled water to the public.
NRG further alleges that it has a direct interest in the outcome of the litgation between .Equitab'lc
~and The Peoples Natural Gas Company over service to PACT. NRG’s interest, as [ understand
it, 15 to protect its ability to hegotiate the lowest cost for the quémity of gas it uses in its
| processes. NRG sees its role as different from PACT as PACT is an unregulated association
,whi le NRG is a regulated public uulity. 1 conclude that NRG has shown a substantial and d[reut

interest in the outcome of this proceedmg The petition to mtervene is granted.

VQWOCZW%

Mlcbae A. Nemec
Administrative Law Judge

Dated: Januvary 21, 2004




