BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Donna Walker						:
							:		
	v.						:		C-2015-2514324	
							:		
Duquesne Light Company				:



INITIAL DECISION 


Before 
Jeffrey A. Watson
Administrative Law Judge


INTRODUCTION

		Donna Walker (Ms. Walker or Complainant) filed a formal complaint against Duquesne Light Company (Company or Respondent) alleging that tree branches fell on a transformer causing a power surge, resulting in items being damaged at her home.  Complainant requested that the Company reimburse her for damages.  This decision denies the formal complaint for failure of Complainant to meet her burden of proof.  

HISTORY OF THE PROCEEDING


	On November 18, 2015, Donna Walker filed a formal complaint against Duquesne Light Company which, among other things, averred that in March or April of 2015, tree branches fell on a transformer causing a power surge throughout her house, resulting in items being damaged at her home.  Complainant requested that the Company pay her for the damage done to the items damaged at her home.  Respondent filed an answer and new matter as well as preliminary objections on December 14, 2015.  Respondent averred that it was not responsible for the damage incurred by Complainant.  Ms. Walker did not respond to the answer and new matter or the preliminary objections.  

	In its preliminary objections, Respondent sought an order dismissing the complaint to the extent that it sought recovery of monetary damages.  By interim order entered on January 14, 2016, the preliminary objections of Duquesne Light Company were granted in part and denied in part.  Respondent’s motion to strike Complainant’s request for money damages was granted.  The preliminary objection seeking an order prohibiting the introduction of any testimony or evidence purporting to address money damages at the hearing was denied.

		On February 12, 2016, a hearing notice was issued scheduling the initial telephonic hearing for Wednesday, March 23, 2016 at 10:00 a.m., in Pittsburgh.  A prehearing order was issued on February 18, 2016, which set forth various requirements for a formal proceeding before the Commission.  

		On March 23, 2016, the hearing was convened as scheduled.  Ms. Walker appeared on behalf of herself and presented the testimony of one additional witness.  Jeremy V. Farrell, Esquire, appeared on behalf of Respondent and presented four witnesses.  No exhibits were submitted by Complainant.  Respondent offered seven exhibits and Respondent Exhibits B, C, F, H, I, and J were admitted into evidence.   

		During the hearing, Respondent made a request to submit late-filed exhibits.  The undersigned presiding officer advised the parties that they would be permitted, subject to objection, to submit late-filed exhibits in this matter upon conclusion of the hearing.    

Subsequent to the hearing, on March 23, 2016, Respondent provided the undersigned presiding officer with a cover letter along with proposed Exhibits R and S.  The cover letter indicated that a copy of the letter and enclosures were provided to Complainant.  An interim order was entered on March 30, 2016 which provided that any additional late-filed exhibits shall be filed on or before April 8, 2016.  In addition, it was ordered that objections to late-filed exhibits shall be filed on or before April 25, 2016.  No additional late-filed exhibits were submitted by either party.  In addition, the parties unsuccessfully attempted to resolve this matter through settlement negotiations.

	On September 1, 2016, an interim order was entered scheduling an additional hearing in order to consider the admissibility of Respondent’s proposed Exhibits R and S, as well as any other appropriate evidence in this matter.

	On September 7, 2016, a hearing notice was issued scheduling a further hearing for Monday, October 24, 2016 at 10:00 a.m.      

		On October 24, 2016, the hearing was convened as scheduled.  Ms. Walker appeared on behalf of herself and provided testimony.  Jeremy V. Farrell, Esquire, appeared on behalf of Respondent and presented one witness.  Respondent offered proposed Exhibits R and S.  Respondent withdrew its request to admit Exhibit R into evidence.  Respondent Exhibit S was admitted into evidence.  No exhibits were offered by Complainant.    

		A transcript of the initial hearing was generated, consisting of 115 pages, and was received on April 8, 2016.  A transcript of the further hearing was generated, consisting of an additional 27 pages and was received on November 16, 2016.  The record closed upon receipt of the transcript of the further hearing on November 16, 2016.   

	For the reasons set forth below, the formal complaint will be denied.

FINDINGS OF FACT

		1.	Complainant is Donna Walker who resides at 426 Black Walnut Lane, Glenshaw, Pennsylvania (service address or service location).  (Tr. 12)  

		2.	Respondent is Duquesne Light Company.  

		3.	Complainant experienced a power surge and electric outage on April 10, 2015, at 1:20 p.m.  (Tr. 12, 29, 31, 38-40)

4.	The power surge resulted in damage to various appliances in Complainant’s home.  (Tr. 12)

		5.	Complainant reported the outage and damage to her appliances to Respondent on the day of the outage or on the following day.  (Tr. 20)

		6.	Power was restored to the service location within a couple of hours after the outage.  (Tr. 20)

		7.	Complainant asked Respondent to replace the items that were damaged at her residence.  (Tr. 17)

		8.	Respondent refused to accept responsibility for the damage.  (Tr. 22-23)

		9.	The service location is serviced by circuit number D23711 along Harts Run Road.  (Tr. 77)

10.	The outage was caused by a tree limb that fell during a windstorm on a primary conductor near the circuit that provides service to Complainant.  (Tr. 36-39)

11.	The area experienced high winds at that time.  (Tr. 58)

12.	After receiving a call regarding the outage, Respondent located a large tree limb that pushed a high voltage line, 13.2 kV, into a voltage line, 4 kV.  (Tr. 58)

13.	The tree limb was 25 to 30 feet in the air requiring the use, by Respondent, of a bucket truck and hydraulic saw to remove the limb.  (Tr. 61)
		14.	The tree limb was removed by Respondent, which allowed the breaker to be closed, and the power was subsequently restored.  (Tr. 46-48)

		15.	No evidence was presented to indicate that Respondent could have prevented the outage or the power surge.  (Tr. 63-64, 70)
	
		16.	Respondent causes routine vegetation management work to occur every four to six years in order to provide a minimum of five-foot clearance on Respondent’s facilities.  (Tr. 79)

		17.	The last time Respondent completed vegetation maintenance and inspection work at circuit number D23711 was the fourth quarter of 2010 and possibly the first quarter of 2011.  (Tr. 80)

		18.	The April 10, 2015 outage was investigated by Respondent’s vegetation manager, Colleen Donovan, on April 20, 2015.  (Tr. 88)

		19.	Ms. Donovan investigated the outage and concluded that a healthy black locust tree was damaged by wind in the area where the outage occurred.  (Tr. 90; Respondent Exhibit J) 
	 
DISCUSSION

	In her complaint, Ms. Walker alleged that tree branches fell on a transformer causing a power surge throughout her house, resulting in items being damaged at her home.  Complainant requested that the Company pay her for the damaged items.  Respondent filed an answer and new matter as well as preliminary objections.    

	In its preliminary objections, Respondent sought an order dismissing the complaint to the extent that it sought recovery of monetary damages.  By interim order entered on January 14, 2016, the preliminary objections of Duquesne Light Company were granted in part and denied in part.  Respondent’s motion to strike Complainant’s request for money damages was granted.  The preliminary objection seeking an order prohibiting the introduction of any testimony or evidence purporting to address money damages was denied.
   
	Complainant testified that she experienced a power surge and electric outage in April of 2015, which resulted in damage to various appliances in her home.  Complainant asked Respondent to replace the items that were damaged at her residence, however, Respondent refused to accept responsibility for the damage.  Complainant’s claim for money damages was dismissed, however, she was permitted to attempt to establish that Respondent provided unreasonable or inadequate service.  

	As the party seeking relief from the Commission, a complainant bears the burden of proving respondent violated provisions of the Code or the Commission’s regulations in some fashion.  66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, complainant must show the public utility is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (Opinion and Order entered February 8, 1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (Opinion and Order entered October 6, 1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (1992).  Complainant can meet that burden if she presents evidence more convincing, by even the smallest amount, than that evidence presented by Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (Pa. 1950). 
	 
		Section 1501 of the Public Utility Code (Code), 66 Pa.C.S. § 1501, requires all public utilities to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and to make all repairs, changes, improvements, etc., to its service and facilities as shall be necessary or proper for the accommodation, convenience and safety of its patrons, 
employees, and the public.  As defined, in pertinent part, in Section 102 of the Code, 66 Pa.C.S. § 102: 

“Service.”  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities…in the performance of their duties under this part to their patrons, employees, other public utilities, and the public….  

	Complainant argues that Respondent violated the provisions of 66 Pa.C.S. § 1501.  Absent proof by a preponderance of the evidence that Respondent violated the provisions of 66 Pa.C.S. § 1501, the Commission has no authority to require any action by Respondent.  West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478 A.2d 947 (Pa.Cmwlth. 1984).

	In determining whether Respondent has violated the provisions of 66 Pa.C.S. § 1501, it must be understood that what is required is adequate, efficient, safe, and reasonable service and facilities, not “perfect service.”  Manuel A. Biason v. Metropolitan Edison Company, PUC Docket No. C-00004450 (Opinion and Order entered December 19, 2001).  Likewise, service must only be reasonably continuous and without unreasonable interruptions or delay.  The Code does not mandate perfect service nor must a public utility provide the best possible service.  Most certainly, a public utility is not a guarantor of either perfect service or the best possible service.  Re Metropolitan Edison Company, 80 Pa. PUC 662 (November 19, 1993). 

	In her complaint, Ms. Walker averred that tree branches fell on a transformer causing a power surge throughout her house, resulting in items being damaged at her home.  She testified that power was restored within a couple hours after the outage.  Complainant testified that Respondent’s failure to maintain the trees near their lines caused the outages and damages to her appliances. 

	Complainant further testified that power outages occur quite frequently and objected to the attitude displayed by Respondent’s representatives who insisted they did not cause the problem and referred her to her own insurance carrier to file an insurance claim.  Complainant provided no further testimony or evidence to support these claims.

		Testimony was presented from Dale Collier, Manager of Distribution Operations for Respondent.  Mr. Collier concluded that the April 10, 2015 outage was caused by a tree limb that fell on a primary conductor that provides service to Complainant.  The outage occurred on April 10, 2015 at 1:20 p.m.  Mr. Collier testified there was a windstorm at the time of the outage.  Subsequently, the tree limb was removed which allowed the breaker to be closed, and the power was restored.  (Tr. 46-48)

		Patrick John Kisiday, a troubleshooter and station operator for Respondent, also testified for the Company.  After receiving a call regarding the outage, Mr. Kisiday located a large tree limb that pushed a high voltage line into a 4 kV voltage line.  The area was experiencing high winds at the time of the outage.  The tree limb was 25 to 30 feet in the air requiring the use of a bucket truck and hydraulic saw to remove the limb. 

		Upon inspection, Respondent determined there was nothing wrong with the facilities and that there was nothing that Respondent could have done to prevent the outage or the power surge. 

		Fred Ottaviani, a certified arborist and vegetation supervisor for Respondent, also testified for the Company.  The vegetation management group’s job is to work with hired contractors to inspect the work that they perform; to identify tree-related outages; and provide vegetation reports for Respondent.  He testified that 	Respondent causes routine vegetation management work to occur every four to six years in order to provide appropriate clearance on Respondent’s facilities.  The last time Respondent caused vegetation maintenance and inspection work at circuit number D23711 was the fourth quarter of 2010. 

		After the April 10, 2015 outage, the matter was investigated by Respondent’s vegetation manager on April 20, 2015.  Respondent concluded that a healthy black locust tree was damaged by wind in the area where the outage occurred.  Respondent concluded that high winds were the cause of the outage.

[bookmark: _GoBack]		Although the evidence presented by Respondent establishes that Complainant experienced a power surge and electric outage on April 10, 2015 for a duration of approximately two hours, no evidence was presented establishing that the outage could have been prevented or that Respondent failed to adequately and timely address the outages.  The evidence presented by Complainant is not sufficient to support a finding that Respondent provided inadequate, inefficient, unsafe, or unreasonable service and facilities.  Ms. Walker failed to establish a prima facie case.

Complainant presented no evidence or authority to establish, under the circumstances, that the outage experienced by Complainant or the customer service provided in addressing the outage constituted inadequate, inefficient, unsafe, or unreasonable service.     

Although Respondent should respond to its customers’ concerns as soon as possible and in a reasonable manner, the evidence in this matter indicates that the Company responded to the subject outage in a timely manner under the circumstances.  A tree limb fell on a primary conductor during a windstorm causing two concurrent outages.  Subsequently, power was restored within two hours.  No evidence was presented to establish that Respondent failed to comply with its utility management policy or that the outages could have been prevented by Respondent.  

In Elkin v. Bell Telephone Company, 372 A.2d 1203 (Pa.Super. 1977), the Pennsylvania Superior Court defined “reasonable and adequate” service and explained:

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons . . . and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission . . . .”  Id. 372 A.2d at 1205-06.  

As the Court further explained in Elkin, the duty is upon the Commission to determine, on the basis of the facts and circumstances indicated by the substantial evidence, whether the service provided was reasonable and adequate.  Therefore, a case-by-case analysis must be made with regard to the length of time required by the Company to respond to the concerns raised by the customer.  

Ms. Walker has not established that Respondent failed to provide adequate, safe, efficient and reasonable utility service in violation of 66 Pa.C.S. § 1501 or failed to establish that Respondent violated a Commission rule, regulation or of order.  Ms. Walker failed to establish a prima facie case.  She has failed to meet her burden of proof.  Accordingly, this claim will be dismissed.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. Complainant has the burden of proof.  66 Pa.C.S. § 332(a).

3. Complainant failed to meet her burden of proving that Respondent violated the Public Utility Code, a Commission regulation or a Commission order.  66 Pa.C.S. § 332(a).	









ORDER


	THEREFORE, 

IT IS ORDERED:

1. That the formal complaint filed by Donna Walker against Duquesne Light Company at Docket No. C-2015-2514324 is denied.  

2. That the Secretary’s Bureau shall mark the docket at Docket No. C‑2015‑2514324 closed.


Date:  December 22, 2016						/s/				
							Jeffrey A. Watson
							Administrative Law Judge
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