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ACMINISTRATIVE LAW JUDGE FRED R. NENE: Thkis is the
time scheduled for a heafing‘on the complaint filed by
Charles F. DelehanLy against MXEnergy, Inc. Thne complainant
-8 present telephonically.

ME. DELEHANTY: Yes, Your Honor.

JUDGE NENE: The respondent is present telephonically
represented by Attorney Edmund Berger.

MR. BERGER: Correct, Your Honor. |

JUDGE NENX: My name is Fred Nene. 1'm the
adm - nistrative law judge assigned ny the Commissiorn to
develop a record and issue an init:al decision in this
matt$x. This appears to be a case where the complainant
bel:ieves he's not being charged according to the codtract
that he made with the respondent.

Mr. Deleharly, are you saill & customer of MYXEnergy?

ME. LEELEHANTY: I am rot, Your Honor.

JUDGE’NENB: Before we begin to take the testimony I
wouid like to ask the parties -- this,apparently‘Was
referred to mediation -- did mediation take rlace in this
rnatter, Mr. Berger? |

MR. BERGER: Not that T'm aware of, Your Honcx.

JUDGE NFNE: Wasn't there something in the file that

 this was referrea -o mediation review?

MR, DELEHANTY: 1 thought there was an informal
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complaint filed with the consumer division of the PUC,
JUDGE NENE: Well, I don't kncw what the bottom line
in this case is. But the mediation oppertunity gives you a
chiance to try to settle this amicably. Is there any
pussibility of thal happening in this case, Mr. Delehanty?
ME. DELEHANTY: At this point [ aon't see it, and I
wetla like to present a case then, Your Honnr, if I might.

I am prepared to present a case here woday. '

whereuoor,

CHARLES F. DELEHANTV,
havang keen duly sworn, test:fied as fellows:
EXAMINATION
BY JUDGE CIENE: |
Q.

ranner you can and give me specific times and dates. Begin

?(}

resent your case then :n the mest succinct

by cdentifying yourself and steting your address, please,

A. My name is Charles F. Déiehan:y. My address is
350 Horth Balph Avenue, Pittsburch, Pennsylvania, 15202.
'moan Apartment 1-F.
This case, Your Honor, is over the law as found

in Chapter 52, 6Z rather of Title 52 concerning the Natural

Gas Eupply Customer Cacice Program which is curlined in

Chapter 6Z. There is several citations of the law here,
sir, contairea ir that Chapter 62. There's one citation

from Chapter £9 concerning gas service.
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But before I can cite, I cite your authority to
rile on this matter in, quote, Chapter 52, Suﬁchapter C, per
customer information disclosure, unguote. |

In particular, Section 62.71(a), quote,ythe

purpose of this subchapter is to reguire that all natural

(103

gas providers enable customers te make informed choices

regarding the purchase of all natural gas services cifered
bykproviding adequate customer informatiorn. Information
shall e provided to customers in an understandable format
that enables customers to compare prices and sefvices on a
uhiform basis.

0. Mr, Delehanty, 1et me stcp you right here. These
are legal arguments. First of all, we're going to get the
facts of the case. Okay? You can rmake a legal argument at
the conclusion of the factual information Lhat we gather.

Dkay? Let's do this in an orderly fashion. Tell me what it

18 that's wrong first.

A. On Oztober-- Let me try it this way then because
the law supports my pesition."Qn October 13th, per
chapter-- |

Q. What year, October 13th what year?

AB. Of 2006. 1 contacted MXEnergy, ard in compliance

~with Section 59.93, customer contact with NGSs, I requested

a change of the NGS to be MXEnergy.

Q. NGS, would you tell us what that is for the
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r%agrd, wlease? ,

I For the record, that's defired in chapter-- This
1% 150 Section 62.72, definitlcns in Chepter 62. An NGS,
guote, ratural gas supplier--

Q‘ That's enough. That's all I need to know.

A. Ckay. I make the distinction, sir, between a

natural gas distribution company, which is also defined, and

arn NG3 because an NGS 1s required =c send a disclosure
statement to the customer. A natural gas distribution
company, such as Columbia Gas of Pennsylvania, is not
required to send such a contract to a customer.

Anyway, on the 13th I contactec them to request a
change of the NGS and gave autherization to Ms. Rawls.

Q. To  whom?

A, Ms. Rawls I believe is her rame. She's listed as

a witness. Is that Andrea Rawls?

XE. &ERGER: Yes, 1t's Andrea Rawls. She's cone of my
witnesses, and she's tne person who did take your call on |
Octorer 13th.

THE WITNESS: Right. .

A. She obtained the Information from me, my account

number, current gas accounr number, name, and address.

Aeeording to 59.93, Section 59.93, then MXEnsrgy is then to

notify the NGSC of the customer's selecticn, yeu know, and

proveed with processing the application. That's what they
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referred ©c it as an application for their service.
Then shertly after I received a document, from MXEnergy

dated October 25tnh of 2006, angd I would like that document

‘to be put intc evidence. That's Attachment 1 to my original

complaint.

>

UDGE NENE: Wait & minute. Lét*s find It and see if
it's marked.

MR. BERGER: Your Honor, Mr. Delehanty's requested
exhibit is also annerqy*s Exhibit Zz.

JUDGE NENE: Then it's marked in that fashion?
Because the one attached to his exhibit is, T den't have
sufficient copies I don't believe.

MR. DELEHANTY: Then it's also my Exhibit C and D.
“t's two pages. It's a front and back side. My exhibit is
different thar theirs. They're not idenﬁicalp

JUDGE NERE: Where 1s your exhibit?

ME. CELEEANTY: Exhibit C and O on my seccnd filing
there. I didn't realize it was submitted twice.

JUDGE NENE: Wait until L find :t. You've got
everything stapled together in not a very convenient
fashion. |

MR. DELEHANTY: I don't know. I thought that that's
what the requirements were, that it be srapléd@

JUDGE NENE: I'm going to leave them stapled. I'm

referring to your Exhibit C.




{Whereupon, the dacument wag mrarked as Camplainant
Exhikit No. € for identification.}

JUDGE NENE: Would you identify it, please.

TEE WITNESS: That's the first page ol the--

JUDGE NERNE: 1It's a one-page documert.

THE WITHESS: Well, it's t

o
e

tiret page 2t a document

nhat is douvble-sidad.

JUDGE NENE: I have a one-page decument marked Exhibit
C. The following page is marked Exhibit D.

(Whereupon, the document was marked as Complainant's
Exhipis No. o fur identification.)

MK. EERGER: This 1s Mr. Berger. I have the same
Exhibit C and D that you are talking about, Your Honor.

JUDGE NENE: Do you still wish to icentify Exhibit C?

MR. DELEHANTY: Exhibit C is the first pace.

JUDGE NENE: Exhibit C is the only page.

MR. BERGER: Unless he's referring to the cover page,
Your Honor. |

ME. DELEHANTY: 1It's & doukle-sided document, Your
Honor. This was a front and back side. D is the back side,
and C 1s <he front side.

JUDGE NENE: ¥®Well, you didn't say that., T have
Exhibis ¢ and . Is (hat what you want z¢ refer to?

MR. DELEHBNTY: Yes, sir.

BY JUDGE NEN:
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R Go ahcead. ‘ ’

A. We're ralking front ana back sides pf a document
that was receivexl by me. It's dated Qctaﬁer 25, 2007(s1ic). 1t
was received fromw M¥Energy. 1It's my contention that that
document represents wnat 1 will detine as a disclosure
statement.

0. Let's go, Mr. Delenanty.

A. Okay. Under the Section 6272, definitions, the
disclosure statenent i1s defined as, quote, the written
disclosure of the terms of service between an NGS and a
customey which satisfies the definitibn of, quote, consumer
contract, unguots, in Sectisn 3 cf the Plain Language
fonsumer -~ |

Q. Slew down a lLtLle bit. ‘

A. I'm scrry. Which, okay, I don't know whether--
Zt's the written disclosure of the terms of service beatween
diy NGS and a customer which satisties the definition of,
quote, consumer contract, unquote, in Section 3 of the Plain
Language Consumer Contrast Act.

Now, this statement is required to bejsent by
‘Mxénergy to a reéidential customer.  NDGCs, like Columbia
Gas of P@nhsy}varia, are not reculred to sendkspch a
statement to customers. This statement, which contains all
the terms of the contract, is the only basis of an agreemerit

between a customer and MXEnergy, not any oral statements of
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any kind. There's no language, no--

MR. BERGER: Your Honor

JUDGE NENZ: Just a minate, Mr. Deleharnty. Yes, Mr.
Berger?

MR. BERGER: 1 0bject to his statements in this

respect because he's making a conclusicn of law. He can

‘make that in his closing argument .

JUDGE NENE: I sustain that.

BY JUDGE NENE:

Q. Mr. Delehanty, whar we're getting richt now is
the facts. You can make your legal arguments at the
conclusion.

A. Well, I received that documens and I agreed to it
by not receiving it. Okay? The law says that that's how I
agreed to it.

VN Well, let's not get anto the law right now.
Let's just hear the facts.

| A. That's it. I mean, then it turns out that
MXEnergy was charging me a variable rate instead of fixed
rate as specified irn the dorument. The decument was for a
fized rate agreement.

0. Okay.

A, At 79 certs pexr ccf. The reality was MXEnergy
charged me a variable rate.

Q. Do you want to tell us about that?
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I mean, what e.se is there <o sav? I don't know

went .

ME. HBERGER: I do have some cross-exaninabion, Your

Horesr

You will

JULDGE NENE:  Yes, you may oross.

CROSS-EXAMINATION

BY_ME, BERGER:

A'

Mr. Delehanty, are you dene with your testimony?
Have an oppertun.ty to make—-

Yes.  T'm eoonfused right now a little bit abour

“his presertation. But go ahead.
0. Yes. Well, as His Hanor has stated, you will
have an opportunity to make a concluding argument. But of

you have arytnzﬁq factual, other factual catements Lo

make--«

A,

Well, Lo me the orly thing factual is that

MZEnerqgy did charge me a variable rate which 1 initially had

apwiled tor when 1 spoke with Ms. Rawls ir zhe Ccrtobar 13th

convergaticn, October 13th, 2006, conversation. I did do

what's called sicn up for the variable rate program. But

=

the document that was sent to me we put into evidence was

& .
XAy

-

fixed rate,

£2
(.
Octoher
wante

Now, Mr. Dmiehaxtv, you agree <hat in your

13th conversation you said to Ms. Rawls that you

d the variable ra
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A. Thnat's correct.

. And you agree that on Qctober 14§h they sent you
a letter-- |

ME. BERGER: Wbich, Your Honor, 1 premarked as
MXEnergy kxhibit 1.

JUDGE NENE: Let me find that, please. Alivrightd

{Whereupon, the document was matked as MXEnergy
Exhikiz No. 1 for identification.)

BY Mk. RERGER:

0. Tnat letter indicates that you were to receive a
variable rate. Would you agree with that?

A. Never received that letter, sir.

0. You didn't receive that letter?

A. Never received it.

0. Okay. Now, you, in fact, were very interested in
a variakle rate. Am 1 correct?

A. That's zorrect.

Q. You were concerned and you thought that rates
were going to drop-~

A, Drep, that's correct.

Q. --angd you signed up by a variable fate., Is that
correct? |

A. That's catrect‘ ;

0. S0 you never had an intent to receive a fixed

rate. Is that correct?
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A. That's correct. In fact, when I received the
decument witn the fixed rate in this I tnoughb, gee, I asked
for a variable rate. But then I locked at it and I said,
‘gea whiz, this isn't a bad deal, 79 cents per ccf, that's
ukay. ‘H ‘ _

Q. Gkay. Now, when you started getzing billed by
MXEnergy when was that, do you know? B k

| A. February, that first biil, I've got it here.
That was the first billywith MXEnergy was for, that was on
2/19/2007.
2. - That was for what pericd of time?

A, Tnat was for the period of 2/1% za, oh, I'm

sorxy, 1/19 to 2/18.

Q. So that was the first month for whigh you were
billed by MxEnrergy: correct? |

A. Tnat's correct.

Q.  Did you know that it was going =o take some
period cf time betfosre you could be changed to their service?

A} Yes. Well, I knew that the Contréct with my
previous NGS didn't expire until the end ¢f December or
something like thac‘ In fact, there was a period where
Columbia Gas was my gas supplier there. There was a Ghé
month, some weeks or samething, in there where Columbia Gas
was my NGS, the contract with the previous NGS had expired,

and the one with MXEnergy whenever it began.
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Q. Now, in the billing ycu received in February--

A. I never looked at it in detail.

.  You never lonked at it in detail--
| K. No, because the bill wasn't unusaally high,
particularly, so I didn't-- I said, ok, that's the gas
chargés,

JUDGE NENE: Mr. Delehanty, let me ask you:to please
wait until Mr. Bérqer finishes his sentence and then you
begir.. We can't take down ©wo people at one time.

THE WITNESS: T'm sorry.

SERGER ¢

Q. Mr. Delehanty, you never lockec at your February
19tr bill :mtil sometime latoxr? |

h. The next month. ’

 Q* Can you tell me what the rale indicated on that
bill was?

A. .99 per ccf. ;

Q. Now, what was :t that prompted you to contact
MXEnerqgy regarding your service and the fact that you
werentt recéivinq the 79 cent per ccf race? .

A, ‘I had complained to a friend of mine. I said, "I
ger my tbermostat at 60, and it got a 1ittle~bit cold." And
a friena of mine says, "Oh, move it on up.” So I moved it
up te 65, and, boy, did I pay a price. My ucage really

jumped. It jumped from 41 ccf on that February bill to 133
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cof on the next bill, on the March 20+h bill.
That's when I losked at the bill. I looked at
the details. I looked it over and saw that MXEnergy was

charging on that bill -- this is the 3/20 bill righl here:;

s

here it is -- 1.089% per ccf. Thet's when I thought, wait a
minute, what's goaing on here. |
| Q. What did you <o at that point in time?

A. I called-~ Well, 1 think I-- O0na, I kdaw I
calied MYEnergy twice and I spoke witnh, ore time 1 spoke
with a gentleman named Zachary and another =ime T spoke with
a gentleman named Pedro and his identification numbér is
5136. Both of those gentlemen said that they nad no record
of my account. |

Q. But, anyhow, shortly after this happened you
contacted MXErergy and made’a complaint and thern would you
agree'witn me you ronltacted the PUC and made a complaint?

A. Thal's correct. That's pecause I nad not
receivec any response from MXknergy.

Q. Ukay. But did--

A. Including I sent them on the 2Sth an 1ll-page
docurent which is supported by a telephone'iecord of mine, a
seven-minute telephone call. I sent that to the fax number
on the front part of the document that T received.

Q. Okay.

Al I got no response.

i
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G Doy, Would you agree with me that you did
subsequently sp2ak to people ai MEEne:gy and, in fact, on
May 31d you ned ah extensive conversaticn with a numper of
pecple, including Mr. Hartmanrn, MXEnergy's general counsel,
regarding the situation? Is thnat zaght?

1SN The wnly person I canversed with in the phone
c@nVei&at;sn waz Mr. Hartmann. The sther twc people were
witnesses that they were brought in. 7 think maype there
was av<nowledgment of that kind of thing., They were -~ust
witnesgges as far ae I recall, My only conversaticon, I
helieve, was only with Mr, Hartrane, |

{3, Dia you have any conversations subsecuent to the
filing cf your anformal complains with MXSﬁézgy otlher than
The May Jru convergatlion?

A.  Well, the informal comp.aint was filed before May
drd, It wes flled back on May Zorh I flled my first fax to
the PUC because of the telephonsz calls to MXEnergy where

they saln they didn't know wie I was

. You did speak to MAEnergy. Am I correct?

Fo on May 3rd, yes. .

Q. Mid you speak to them at any athei zime after the
filing of the informal complaint?

Al I called Mr. Hartmann, 7 think, on two occasions.
One was to get his faz nurber, and the cther was to confirm

tnat they were, :indeed, terminating my service with them.
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Ckay. When did they terminate your service, sir?
That, was just “lnally terminacted there as of my

Dkay. It owas terminates at -~ this was the last

L' osorry.  €/1% or 4/1% was the last

date of Lneir service,

you wantea
AL
Ql

of thi

Okay. S0 they served you trom January 19th to

[¥ad

I that correct?

G4

vear.
That's caorrecr,

And Lhéy served ysu at a variable,rate.' Is that
Thatts ocorroot.

Arnd you had initially indicated to Ms. Rawls Lthat
the variable rate. Is Lhat currect?

That's cerrect,

Naw, wnen you got the letter of Drotober 25th,

sald it was & tixed rate for 9%%Y% months, did it

oCCur LG you that that was a mistake givern the fact that you

A,

mach abourn

had asked for a variable rate?

The thought that came 1o me was -- T don't know

contract law ~- but, if I recall correctly, one

time somebody in my fumily had & contract and it didn't have

4 Lerm lim

reeall at

W

saw the

itoon it

e
wy

That was in another state.” And I

hat time -- and this thought came to me when I

that in order for a contract Lo be valid

there has to be a speciflic term, 1t can't be just

13
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indefinite.

$2 that's when I thoughs, ok, wel}; the 989 is
specific.  And I thought, oh, they probably meant 12 nonths,
and I didn't think 1t was importént. 3¢ at leaét 1t was
929, it was specific. |
: Q. okay. Did you do &-ything following the receipt
of <he October 25th letter to coxrect the misunderstanding
or the-- )

A. To me there was no misunderstanding. No, T
kdidn’r dgn anything. 7 thougnht, hey, it's a good deal.

0. Wnen you asked for a variable rate and they had a
fixea rate on zhére?

A I vunderstand. But T theought in looking at 79
cent fixed rate I thought, hey, that's a good deal.

. So even though you hed discussed & variaﬁle‘rate
with Ms. Rawls, when it said fixed rate ard when it had 999
months it didn't occur to you that they might nave made a
mistaxe?

A. No.

Q; Now, in your May 3rd conversation with Mr.
Hartmahn, MXErnergy's general counsel, you replayed the tape
at thar time and you agreéﬁ, as you've agreed nere, that the
Grtober 13th conversation had a variable rate. Is that
right?

AL That question i1s repetitive. I've already
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answered it, haven't I, szr?
0. No. I'm asking you apout the coaversation on May

drd, I haven't asked you about that before.

A. I thought you were dsking‘me about what I said on

the 13%1h. |
JUDGE NENH§ Just answer the guestion, Mr. Delehanty.
A. I'm sorry. I misumderStcod the question then.

BY MR. BERGER:

Q. In your May 3rd cenversation you replayed the
tape. Is that right?

A That's correct, sar.

Q. Anc you stated to Mr. Hartmann that you had
agreed to a variable rate on October 13th, is that right,
based on that tape? | | | | '

A. I'm not sure. I've already answered the guestion
on that .

JUDGE NENE: Would you answer 1t again then, please,
for the record. |

THE WITKESS: 1I've already answered the gquestion, sir.

BY MR. EERGER: |

Q. I'm just asking whether you told Mr. Hartmann
that.

A, Iz doesn't matter pecause Z've told you that I
asked for a variable rste on the 13th and it's in the

record. So ycur guestion is repetitive, sonewhat
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repetitive.

JUDGE NEN

1

: Mr. De’ekanrty, I'm running this
proceeding, and I'm directing you tc arswer the quest.on
whether or nol you answered 1t before.

A. 1 may have said that to Mr. aartmanh,

BY MR, BERGER:
Q. And did you éay that yau hadn't recalled that you
had agreed to the variable rate? 'ﬁld you say ‘that to him?
A.  That's correct. I do recall that. I had
fcrgotten about that telephone conversation. That is
cerrect. I just remembered that T cid say that.

0. Okéy. And did you say tha: now that you heard
ecrversation that that resclved your complaint?
A Yas, only-~- But I must gqualify. T immediately
asked him about this document that I'reaeived,dated.October
25th that had the fixed rate. Then he proceeded to tell me
that that was an error and it was a mistake and it didn't
arply. L

, Under that situatlion, okay, I then, okay,
thought, well, you know, that letter, youa know, it's
meaningless. T didn't know the law a: the zime. So I went
aiong and said, hey, okay;»azl right, and it looked };ké,'
yeah, everything is resolved. ‘V

Q.  Subseguently would you agree with me that you

requested that MXEnecrgy terminate your service? I think you
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requésted that of Mr. Hartmann; right?

A. No: only that, T recuested it on 3/29.

Q. Okay. But when you spoke tc Mr. Hartmann on May
3rd =~ I realize it's a little bit more than a month later
-~ you told him that you wanted your service terminated. Is
that correct?

A. That's correct.

Q. Would you agree with me that at that point they
terninated your service as quickly as théy cou1d?

Al T would agree with that. ‘

Q. And Mr. Hartmann did tell yecu that he believed
that his interpretation of the law was that this was a

nistake and, therefore, they were not bound to adhere to the

5

th

ixed price contract. Is that right?
Rik That's correct. And I belléﬁed nim al the time.

Q. You did some legal research and that's why you
decided that, in fact, your complaint wasn't resolved, in
your apinlcn, and that's vwhy we're here zeday. Is that
rlght? , |

A. That's correct. I looked into the law, and I
felt that I was misled by Mr. Hartmann‘ I'm not saying it
was done intentionally. T'wm not making any comment. But I
thought 1% misled me. The law doesn't justify any oral or
verbal agreements‘ ’

MR. BERSER: Your Honor, that's all I have for Mr.

*
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Delehanty. Thank you for answcring my guestions, sir.

REEAAMINATION

S JLDGE NENE

. Mr. Delehanty, Let me ask you an@thef question
before we listen Lo what MXErergy has to say. You believe
that you were overcharged between the time of October 13th
when ymn requested the service and March the 29th when you
reguested termination. When did your service ‘actually stop?,

MK. BERGER: Your Honor, maybe I can answer that. T
think he stated that the service was sta:ted from MXEnergy
on January 18th and that it ended on June 18th of this yéar,
2007. |

bt

+

e~

v I can furcther assert, Your Henor, that it is my
beillel that if you would rule that I have paid a variable
rate to MXEnerygy tnet I would owe $68.18, That's the amount
of noney we're telking about.

BY JULGE NENE;

Q.  Sixty-eight dollars and how much?

A. Eignteen cents. |

0. And that's why we're here? .

A, That's why we're here.

JUDGE RENE: Mr. Berger, is that correct, in your
~caloulations?  De you sti@ulat& to that?

MR. BERGER: 1It's close. I think cur number is around

$70. Ms. Presley will address that number.
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JUDGE HENE: Very well., Let's listen'to what MXEnergy
has to say. You've identified Exhibit C and D, Mr.
selekanty. Those exhibits will be made ?a:t of the‘Leao:d.

MR. DELEHANTY: Thank ycu very much, Your Honor.

JUDGE NENE: You're welcome,

{Whereupon, the documsnts rarked as Complainant
Exhibit Nos. C and D were received in evidence.)

JUDGE NENE: Mr. Berger?

MR. BERGER: Your Honor, we would zall Andrea Rawls.
Whereupon,

ANDREA RAWLS,
having been duly sworn, testified azg follows:

JUDGE NENE: Thank you.

DIRECT EXAMlNﬁilQﬁ ’
GER: ‘

‘Q; Ms. Raewls, you took the call from Mr. Delehanty.

on Gctober-- |

MF. DELEHAKTY: May I railse a question about this

- witness, Your Honor?

JUDGE NENE: Go ahead. Yes. ;
MR. DELEHANTY: I don't know what zhe witress exactly

18 going t¢ testify to.

JUDGE NENZ: - Nelther do I.
MR. DELEHANGY: I don't know if it's new information

other than what's already been determined by myself and Mr.
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Berger. ‘I don't sec where anything she can add, if there's
anything she can add to what's already been established
factually. |

JUDGE NENE: Well, let's just see what she has 1o say.
Mr. Berger?

ME. BERGER: Thanx vyou, Your Honor.

3Y MRE. BFERGER:

¢. Ms. Rawls, you took the call from Mr; Delehanty.
Is that'ccrrecg?

A, Yes, I did.

G. And in that conversation he recuested a variable
rate plan. Is that correct?

A. Yesu. ;

¢.  And have you listened to the recvording of that
conversaticrn since that time to refresh your recollection
regarding that conversation?

Al Yes, I have,

. Wag there any point in that conversation where‘he
requested a fixed rate plan? ‘

A, No. ‘

Q. Was there any point in that conversation where
you discussed a term of the plan for 998 ronths?

A.  No.

g. Di¢ you discuss with him the length of the

var.able rate plan?
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A, No. ,

0. ad do you recall how the variable rate plan was
designed o, how it changed Zrom month Lo month?

A. I'm sarry."I didn't hear your guestion.

2. Do you reca.l how the variable rate plan changes
Irom month €2 months

A. Yes. ,

¢, Can you explain that?

A. Yes. The variable rate that we have rhanges
every month with‘fhe market. It can gc ap and it can go
dewri, but it is not a fixed rate. It's a variable rate tha
dees change with the market.

Q. Was there any guestion in ycur mind that what Mr
Delehanty requested was a variable rate plan?’

A. No, not al all. When we staried off the
Lenversation he'indzcated that I want to sign up for a
variaple rate.

ME. BERGER: That's all I have for this witness, Your
Henorx.

JUDGE NENE: Mr. Delehanty, dc ycu have any questions
of Ms. Kawls?

MR. DELEHARTY: My only issue here is 3 lot of this
was repetitive and already established.

JUDGE NENE: Right. Do you have any questions of the

witness?

26
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MR. LDELRHANTY: No.

JULGE NENE:
ME. BERGER:

Tnank you, Ms. Rawig.

Your Honor, &t this time I would just ask

vhat tne compact disk, which iz the conversarion that Ms.

Rawls was relferencing, ke admittsd into the record.

JUDGE NENE:

Y. BERGER:
conversation,
convarsation,
see a need to.
received is

Just Aewﬁ*zbsﬁ

has this case nunber ang

ME. BERGER:
{whereupor,
Extiibit Ho. & for

sUDGE NENE:

chas this was File

Mr. BERGEKR:
JUDGE NENE:
MK. EERGER:
with our answe ;
JUDGE NENE:
ME. BERGE

I don't know 1f yeou

nave than

cleariy from you, and i=

w

iell, can youa iden=ify that?
That's MZEnvrzgy Exhibit & that has the
want to play the

ecoraed on the oia

ascript. I don'
Very good. I have two disks., One that I

is 1dent-_fied as you

It says Delehanty versus MAEnergy and it

L Bays MXEnergy Exhibit 6.
Tnat would be the orne.
the document was rarked as MXEnergy

identification.

Then I received another disk. 1 think

d with your answer.

That would pe the same recording.
It says Exhibits A and B.

That would have keen, yes, what we filed
Yes. That's the same?

That's the same, yes. But we would just
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offer it nere as Exhikit €.
JfDG
xfatd

NEHNE :

{whereupon, the document

He. € was received in evidence‘;
MK, DELEHANTY:

sjectiongt
JUDCGE NENZ
MF. DELEHAKTY: :'d'l

el .,

that this iz reaily two exhkibitsg,

woere origirally submitted, as Mrz.

appears to be trne fivst par:
importantly, there's no agzeuitient
that that conversa

Ag uc Zxhibit B,
SeQUnas. IRt thnat convercation Ms

I P R RN PO M § 2y
Bald orxay, whatls Dine.

I don'y believe any pars

the rnotification can be admisted

secondly, it is roi a

a quality assurarces hoaring.

S you don'o

tion be recoroed.

recording of tnat axhibit until

ike to cbhiect,-

Zxhikis

Jerger saic

of the conversation.

L any kina i

the 1 ming

. Rawls does

of that conversation

intos this

guality assuarance izsue..

tuasity assuran

A dnl B[

case.
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Very good.,  I'hogoing o aumxt that inio
arked as MXErergy Exhibic
give any cradence to my

I didn't hear your cbiecuion.

sS1r. One is
which
Exhikde A
More

o Exhiblic A

Thusg 17 can't be used.
there 18 o notificazaion of any form

te and 42/43

s3ay . that the

purposes. L

prior to
A‘ﬂd ¥

Tnis is not

ce has to do

with how well yous product is being produced cr your service

& being pradn ced or

your enp. luyees are pe*fnrmlng.

it's an
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interral fﬁﬁct:bn of a corporaticnal puciness to determine
how well you're doing.

I just don'y see any way thal this conversation
~egally can zome inte being adm;téeﬂ here.

JUDGE NENE:  You don't deny that tnis ceonversation
coourrec, do o you?

M. DELEHANTY: Ho, sir, L'm not denving that at all.
I don't think it's even nseded. I think that, (a), my
asgervicns as to sarisfied, you xnow, what happened, I'm not

.

ly*ng. 1 have no reason to Lie herep. It's beern

3

cotablicheq.

Ang that's snother tning, that this recording adds no
new informetion o the cuse. 1 thork everyining nas been
established., 1 asked f{or a var:able zale plan. They keep
wanting to breel o dead horse here. |

JUDGE NEKE: Yes. ¥ell, let me say !'n golng to
wyerrule your objentisn, I have not listened o this
recording, and I'm sure tha® unless the Cemmission needs to
~i&Ten Lo Lt it won't ge listened to. . | |

I hawve heard’the testimeny of ¥s. Fawls cence:niﬁq the
content of the conversaticn that's contained in this
document, and that's sufficient for me. BRut I willkmake'
MXEmérgy Exnibkit 1 part of the record. |

MR. BERGER: Exaibit 6, Your Honor.

JUDGE NENE: I'm sorry. lt's a funny xind of type
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here. Exhibit 6 will be made part of the record. Mr.

Berger, anything else? |

MR. BERGER: YQS,kYOUL Hunor. We would call Greta
Fresley. |
Whereuporn,

GRETA PRESLEY,
having been duly sworn, testified as follows:

MR. DELEHANTY: Again, Your Homor, I will object to
ner testimony as be:ing just reperizive anad doesn't add to
the case. | |

JUDGE NENE: We haven't heard it yet.‘ I dcﬁ’t know
how you can say that. o

MR. DELEHANTY: Because I've read the exhibits that
were presented by Mr. Berger.

JUDGE NENE: Well, your objection is overruled. Mr.
Berger, you may ask quest:ons of ycux witress.

DIRECY BEXAMINATION

3Y MR. BERGER:

0. Good morning, Ms. Ptesley.

A, Good morning.

0. let's just go over a couple of thingé that Mr.
Delehanty testified. Would you agree that ihe dates of his
service were from January 19th, 2007, to Juns 18th, 20077

A.  Yes. | ‘

Q. What is your position with the company?
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A. I am the compliance manager for MXEﬁergy.

Q. Wnat exactly does that erntail?

A. I amkresgonéible for all custcmesycoﬁplaints,
insuring that each complaint 1s addressed and a response 1s
provided o the customer as wel. as to the PUC.

Q. So once Mr. Delehanty filed his complaint yom
vecame involved in this matter. Is that right?

A. When my employee brought it to my attention I
necame inveclved. |

Q. Now, are you familiar with the contract selectio
process and how the contract that Mr. Lelehanty was sent
came into existence following his contact with Ms. Rawls?

i Yes, I an.

Q. Car you explain what MXEnergy did after that
éonverﬁatium with Ms., Rawls?

A.  What occurred an Mr. Delehanty's disclosure
statement is that the customer selected a variable rate and
the CSR selected that rate for the cusiomer. The system
aétually mapped the variable rate twice zo a fixed rate
letter. Since there are not any terms assoclated with a
var.able rate, the systexn defau.ted the term to a 999
aq?@ém@nti

0. So was this a system error that occurred?

Al This was a system error.

Q. Dic MXEnergy send out a letter on October 14th,

31

0
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2008, saying that Mr. Delehanty was sicned up for a

month-to-month market based variable pricing program?

A. Yes.

0. Is that MXEnergy Exhikit 17

A. fes. |

Q. Théﬁ‘s the October 14th, 20C5, 1ét£ex and the

larnguage that aceompanied 1t which says our agreement. Is
that right?

Al Yes, 1t is.

MK. BERGEF: Your Honor, i‘d asx that MXEnergy Exhibit
1, the Gctubéx léth letter, be admitted into evidence.

MR. DELEHANTY: Your Honor, I will object to that
~admittance as Lo there's no proof as to where that letter
eranated from or was created. There's nu,pruoﬁ to it. It
could have been created two weeks age or last week. I never
received. the letter. It has o bearing on <his case since I
never receivec it.

JUDGE NENE: We have testimony that you never received
1t. But we have an exhibit that?é identified as a letter
dated Octoker ld4th. |

MK. DELEHANTY: But there's no proof that that letter
wAasS ever senT at rhat time.

JUDGE NENE: No. I don't think that there's very
seldom proof that & letter was sent other than to have a

date on it and it's been testified to and it will be made




e )

s

33

~par£ of the record.
| (Whereupon, the document marxed as MiEnergy Exhibiﬁ
Néw 1 was received in evidence.;
BY MR. BERGER:
Q. Ms. Presley, does Mxﬁnergy rhave any proof that
the letter was sent? |

R. The letter was sent as a welcome letter. The

ey

&3

larification that I can give is that the address is the
same on the letter that was dated October the 25th.

Q. Does thercampany always sena twe‘ietters, a
weleeme letter and disclosure statement letter?

A. Yes, we Jdo.

g. %o in the welcome iettei i1t was indicated that
the rate was variable? |

A. Yés.

2. And I think you explained thaz there was a system
error when the disclosure statement levter was sent, Is
that correct? | |

A, That is correct.

'Q“ Had you seen this system error occur on fréquent
icccasions vefore? |

A. T've seen it occur con one other ccéasian.

Q. So this was an unusual circumstcance. Would you
agree with me?

A. I would agree.
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Q2. Tell me, whon was the error &&cagtgied by
MAEncrgy that Mr. Gelahanty had received the wr rong letiex
A Wnen Mr. Delehanty filed hils complaint.

SUDGE NENE: Is that the corplaint with the Public
Urility Commission you're referring to?

THE WITHESS: Y=s, it is.

BY MR. BERGER:

. And that would have been in March or early Bpril

. V@s, it was.

0. And do you know what stepe were made at that
pint in o time to resolve that complaint?

B, At Lne point that we received the dbmplaint, v

did centact the customer, advising that he =nrolled in a

vars abiu ale plen which at the time was 79 cents per term.

We advised the customer that we had a third-rarty

erificatien, whien 1s the recording on the customer’'s

acaeoun We attempred to discuss the issue with Mr.
Desehanty, and the aceount notes state that the customer

sa1d that we were ly:ing, that he didn't want to speak with
us.

0. Ts that conversation and those notes, is that

~reflected in MXErerqgy Exhibit 2, the fax from Madelyn Green

ton at che PUC?

oat
A, That is correct.
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M. BERGER: Your Honor, I'd asx that M¥Energy Exhibit
4= Well, let me ask that MXEnergy Exhibit Z and 3 be
sdmitteq into evidence. MNYBErergy Exhiki< 2, Your Honor, was
the Cetcber Z5Lh lelier we previously discuassed. MXEnergy
Exhikit 3 is a nusiress record regaxding the contact that
was made or the notes thil wers made zagarding the issue
that Mr. ﬁelehaﬁty haﬁ‘presented ang how it héﬁ occurred,
and that fax was sent on April 1zth, 2007.

JUDGE NWEHZ: Mr. Delenhanty, Qo ycu have any--~
ME. UELEHANTY: T have an objection, sir‘
JUDGE HENE: 7o which exhibit? Lo you objest to
Exnibic 27 -
MR. DELEHANTY: Exhibit 2 is hearzsay.
JUBCE NERE: I belleve you referred to tais exhibit in
| I

P
£

YOUr OWn o testinory. pelieve you're defending your whole
case on Exhibil Number Z.

- MP. LELEHRNTY: Well, ﬂGw,’thlﬁ exhiblt doesn't match.
Thig exhibit is not tne same as my exhibit. And it lacks,
up Ln the upper right-hand sorner -- and tnis is gmpartant
~= it deesn't have the MXEnergy loge and acddress that was on
mine. |

Mine was sent frorm Arnnapsliz Junction or at least the

address up on the upper right-hand zorner 1s Annapolis
Jungtion. There were twe telephone numbers, a voice and a

faz number, 1 believe == I have to look at it real fast --
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ere was an e-malil address. But thkis doesn’t really quite
matoh mine. I would obiect to it. It's not the cne that
was sent to me.  It's nct the one <hat I received.

JUDZE NENE: Mr. Bergexr, do¢ you want Lo address that,
have yoLr wilness address thaz?
ME. BERGER: Yes.
BY MR, BERGER:

Q. Ms. Presley, is this an electronic copy of the
letter that was sent, perhaps ﬁiSSing the 1sgo, but
otherwise in every materia. respect iw's the same as the
letrer vhat was sent to Mr. Delehanty cn‘ﬁctgber 25th?

A.  Yes, it is. -

MR. DELEHANTY: Ther ! would cbject bocause it's
repetitive. If it 15 a dupl:icate, then all the wording in
this decument is identical te the document -hat I have
already presertec.

JUDGE NENE: So what's the ﬁlfferenée that we have two
coples in the record? |

Mik. DELEEANTY: Well, why snould we?

JUDGE NENE: We.l, we're going to. T'm admitting--

MR, BERGER: Itfs not a big deal, Ycur Hcﬁor, We can
rely on Exhibit € ard D, too. Tt's not—-

JUDGE. NFNE: FExhibit 2 from MXEneray will be made part
nf the reccrd,

{(Wherevpon, the gecument was marked as MAEnergy
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Exhibit No. 2 for identification and was regeived in
evidence.)

MR. BERGER: What about Exhibit 32

JUDGE NENE: Do you have any objection to Exhibit 3,
Mr. Delehanty? | -
| ME. DELEHANTY: Yes, because I cannot examine Ms.
Kann, I'm sorry, Ms. Green on this statement in this letter
and 1 dls ee she did not speak with me in the respect that
she has indicated here. She called me and she asked me how
oo ospell my name. She ident:ified herself and asked me how
we spell my name.

1 said, "Why are you calling me?" She would not tell
me why she was calling me. Becatuse of that I said, "I'm
going tc hang up on you because I want to know yhy you're
calling me." And that was the'éﬁd of thdat conversation.

JUDGE NEN!

=1

: Mr., Beryer?

MR. BERGERK: Your Honcr, this is a business record
from Mxﬁnergy. it's a normal exception zay:he'hearsay rule,
A1l it does ie indicate how the errcr cccurred. Ms. Presley

has already testified to that. But I would submit that it's

- a permissikble--—

JUDGE NENE: 1It's a permissible business record.
MR. BERGER: --a permissible business reccrd and an
exception to the hearsay rule. The Commissicn's rules

aren't very tight about hearsay.
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JUDGE NENE: No; it's true. Sid Ms"PrQSley say this
was a busiress roecord kept in the ordinary course of
busiress? | | -

ME. BERGER: Yeah, I think she did, Ysur Honor.

THEE WITNESS: Yes, I did. | [

JUDGE NENE: Very well. Then it's an exce&tion to the
hearsay rule. Exhibit No. 3 MXEnergy will be‘made part of
the reccrd also. | ‘ '

(Whereupon, the document was rarked as MXEnergy
Exhibit No. 3 for identification and was received in
@videnceAi

BY MK. BERGER:

Q. Now, Ms. Presley, did you have a conversation

»

with Mr. Delehanty?

A, I was on the conversation with Mr. Delehanty with
Tom Hartmann and Katheryn Tozzini that occurred on May the
3rd.

JULGE NENE:  Couid you spell that, rlease, for the
record, these names. ‘ | '

THE WITNESS: Tom Hartmann,‘T—o—m'H*a~r-:rm~a~n-n, ahd
Kathryn Tozzi;i; K-a-t-h-r-y-n T-o-z-z-i~-n-o.

JUDGE NENE: Thank you, Ms. Presley.

BY MR. BERGER:

Q. Ms»‘?resley, did Mr. Delehanty,‘during that

conversation wkich you listened in on and participated in a
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mino: feshion, es T understana it, <id he admit that he
agreed to a variable rate and that he was going to drop his
UMD LALNnT Y

B.  Yes, he did.

SR Dogs quality assurancc, Ms. Presley, include
reviewing conversations to deternine wherther the plan that
was offerec was congistent with wnhat was explained to the
customer?

A; Yeg, that does cccur.

Q. And would you agree with we thatb MXEnergy does
averytiing it oan to prevent errors Tike this from happening
but that eriodicaliy mistakes suchk as this do occour?

A, Yes.

. And can you tell me what the financial impact on
Mr., Jeleharty's bills was during this period of time fronm
having & variable rate versus having the fixed rate that he

Lad thouwgat that he was entitled to?

A
U. Wnat was that amount?
A, I'm sorry. You started Lo breax up.. I didn't

-
kS

RVF Yes. What was the ancunt tha- you rcalrulated

thav is +tne 4difference between the variable rate that he was

entitled wn?
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A, It came to $70.02.

0. That would have been for the period that we
discissed as the service period beginning Jﬁnuary 19th and
anding on June laLh of this year. 1Is that right?

A. That 1s correct.

ME. BERGER: Your Honor, at this point in time I'd
like to have MXEnergy Exhibit 4 and MXEnergy Exhibit 5
identified for the record.
| (Whereupon, the documents were marked as MXEnergy
Exhlbit Nos. 4 and 5 for identification.)

BY MR, BEPGER: ;

Q. Ms. Presley, is MXEnergy Exhibit 4 a letter you
pregpared to Mr. Delehanty?

A Yem.

G. Ang that explained the cutcocome of your
conversat.cn and the conversation Mr. Hartmann had on May
3rd.  Is that zight?

Al Yes, =t do=s.

40

O, MXEnergy Exnibit 5 was & letter that was prepared

== hcld on one second, please -~ Lo the Pennsylvania Public
Utility Comnission on June 14th, 2007. In tha- was it
exp.ained how the problem-- You prepared this letter. Is
that correct? |

5. That i1s correct.

¥

g Anc 1t was explained in that letter how the
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wronlen had occuznred and what MXEnergy believed was the
apprwpriatekbutcamé wf this i1ssue?

A That 18 true.

JUDGE NENE: I'm a little confused. You're referring
o Exbibit Number 4 and then--

MR. BERGER: Then kxhibit Number 5, which is a June
i4tn lett=r to the PUC, both ¢f which were prepared by Ms.
Presley.

JUDGE NENE: Wait a second.

M. BERGER: Do you have those?

JUDGE NENE: T do. I have them.  1'm sorry. I
understand.

2Y ME. BERGER:

Q. E& we discussed before, are these electronic
sopies of the actual letters that went ¢at from here, Ms.
Pregley?

B Yes,

i

. ls there any difterence retween the letters other
than the lack of tne signature and the absence of a
.etterhead on them?

A. There'’s ne other difference.

MFP. RBERGER: Your Honor, we'd ask +har tnese two
~etters be adrmitted into evidence.

JUDGE NENE: Mr. Delehanty, do you obiec:t te four or

tive?
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MX, LELEHANTY: Yoz, sir. I don't ses whdt is on
five. It seems lLike everything that .s in four is included
an five and iv's a wuplication. I don't knww theat, yuﬁ
wrow, that five lncludes everything I believe that's :in
four. Su I don't seélﬁhe heCessity O four. But five I
have no oujection to.

ME. BERGER: Your EBoror, tho two ~etiers are directed
c¢ different Zolks. They do have scme different information
in them. | |

JUDGE NENF:  Yes, T see that. Mr. Qelehaﬂty; did you
receive tnis letter that's referred to as Exhibit 47

ME. DELEHANTY: Ves, I did.

CULGE NENE: You notice Lhe sadress is the same except
it deesn't even have the apartment number but 1t goi to vou,
didn't it?

¥E. DELEHANTY: Got te me, yes, 8ir.

JUDGE NENE: Well, it’s going to be mage part of the
record. MzEnergy Exhibits 4 and % will be rade part Gf’th%
record. |

(Whereupon, the documents markédgas MXEnergy Exhib:it
Nos. 4 and 5 were received in evidence.)
| JUDGE MNENZ: Mr. Berger?

MK. EFRRGER: Thank you, Your Honor. At this point in
‘time MXEnergy has nothing further to foet‘

JUDGE NENE: Before you cross-exanine Ms. Presley, Mr.
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Delelanty, I want to ask her a few guestions.

BY_TUDGE NENE:

G, Ms., Pres.ey, you testified wnat there was a

$ysTem error once betore irn scmeining like this. Is that

A Y=s5, sir.
9. The letter Lhat came cut that you're referring to
48 an error provided for a 9%%-menth fixed term, fixzed rate

verm. 1s that correct?

Q. Has MXEnergy ever entered into a contract with

Canybeay for a term thant leng?

kY

A. M, sic. v :

. But you did cffer at one rtirme or at the time that
this contract was entered LNTo, tnere was a fixed term, a
fixed rate term avai-apls?

A. Yés, £ir, there was fixed rate terms available.

G But dc you have any commerts akoat why that
ietter would say 99297

A, At frhe point that this letter was gererated there‘
was An errer from the pricing point that should have been
selectes, which was a variable rate, which in =ke letter it
2¢ a 79 cent variable rate, but there was nc 79 cert fixed

rate.  So it defaulted to the 99%,
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0. Do you have a calculator therse?
L Yes, I do.
0. I cust wendered how iong that would be.

a, ‘In‘s ectually about 84 years.
MR. BERGER: Can 1 7Just ask her one guestion, Your
Honor? |
SUDGE NENE: Yes,
BEDIRECT IXAYINATION
BY MR, BERGER:

2
el

44

0. aring that periecd of time what was the .ength of

“heo fixed rate offers that’were reing made?

A, Tre fixed rate offexs are &, 12, 18, 24, and 36
menths., We do have one five year term in tae British
“olurbia market oply. o

JUDGE KENE: Just fur the record, 7'm not sure i

undersiou where that was limited to.

THE WITNESS: The five-year is in British Columbia.

JULGE NENZ: It's kind of Zzctiously absurd to imagin

that sorebedy would enter inte an B4-year oontract, in ay
OLLLLON anyway. Thank you. Mr. De.eharnty, you'éan
crogss-examine Ms. Presley on what she testified to.
MR. LELEHAKTY: Thank you very much, Yeur Horor.
CROSS-EXAMINATION
BY ¥R, CELEHANTY: | .

. Ms. Presliey, Just as clarification, to what

]
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extent in the phone conversation that I nhad with Mr.
Harzmanr on May 3rd, to what extent did you participate in
shat conversation?

A. To the extent that I was identified at the

begirning of the conversation and Mr. Fartmann did state

that myself and Ms. Tozzini were on the line as witnesses.
Y. 8o did you say anything?

A. No, sir.

0. Okay. As to this Octeber 14th letter, do you
have any explanation as to why I'm saying that, you know, I
never recexved in?

A. No, sir, I can't explain.

U. Other than you're saying the acdress was the
same, yeou know, as on the disclosure let-er, ysb know, you
don't have any explanation as to, ymu roow, why I nevar
received it? Okay. ALL righu.

Wotld there be any reason that MYEnergy might
want to try to play Loth ends against the middle by when a
person tirst asks for a variable rate cn the telephone and
then they send them a fixed rate disclcsure statement so
that they might have themselves covered; as rates go down
they would charge a fixed rate and as gas rates go up they
could charge the variable rate? 1Is that sgmething that
MXEnergy participates in?

A. No, sir, we do not. We set our pricing based on
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what the customer requests.
0. These fixed terms that you Sust alluded to to the
Judge's guestions -~ 6, 1z, 18, 24, 36, and five years--

JUDGE NENE: Mr. Delchanty, slow down, please. We're

trying Lo make a Lranscript.

BY MR. DELEHANTY: , |

Q. The fixed rates that you referred to in response
<o Judge Nene's question of 6, 12, 18, 24, 36, and five
years, when were theyv first offered‘in Pennsylvania?

A, I'm sorry. The five-year rate is not offered in

Pennsyivania.

0. Onh, okay. I'm sorry. Well, when were any of
those rates offered in Pennsylvania? Le:t me pose the
question that way.

A. I don't have that informaticn right &t hand.

Q. But 1t was my understanding in previcus claims
toat nu fixed rate progranm was being offered in Pernsylvania
at the time zhat 1 signed up.

. Is that a question to me, Mr. felehanty?

Yes, I'm sorry. 1Is that true?

»oo »

. Please restate your question.

0. Okay. At the time that T signed up, what fixed
rate programs were being offered by MxEnergy in
Penngylvania? -

)

A, I don't have that informat.on at hand. I would
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nave to fird cut when they were being offered and what fixed
retes were be.ng offered. But I did research if there was a
7% ment fized rate, and there was not & 79 cent fixed rate,

2. Right. I believe -- and I'm looking for it now
i ore of these Lwo letters -- you make a Claim that I have
difficalty with. Exhibicts 4 and 5 I agree with their .
accuracy., 1 can't ﬁind~it now, and 1t's not that important.

Thig 370.02, would you argue that if I have a

decument that shows the m@nth~by~mcﬁth figures and total it
comes ap to $68.18, would this help\resoive'any issues
Gcnuerﬁing that if I sent you that copy or we made it a part
of the record?

MR. BERGER: Your Honor, withcu: seeing it, it's

impoussible for us to agree to it. We would, however, agree

that a dellar and 84 cents is negligible.

JUDGE NENE: It's dadynamous, and we're not going to
pursue that issue any furiher. |

MR. DELEHANTY: Thank you very much, Ms.' Presley.

THE WITNESS: Yes, sir.

JUDGL NENE: Anything further on redirect, Mr. Berger?

MR. BERGER: No, Your Honor.

JUDGE NENE: Thank you, Ms. Presley.

THE WITNESS: Yes, sir.

Exr

ts

JUDGE NENE: Well, the burden of proof in this case is

on you, Mr, Delekanty. So if you want to make a legal
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argument I'm going to let you go last. Mr. Berger, do you
want to make a statement about the facts and how the law
might support your position?

MR. BERGER: Yes, Your Honor. Pennsylvania law
recognizes that mistakes iﬁ written contracts occur and that
a meeting of the minds is a very important factor in
determining whether a written contract acruslly reflects the
urderstanding of the'parties. '

Wher it does not reflect the unﬁerstandiag of the
parties, as it does not here, as everybody has testifiled it
dees not, the contract is vciﬁable by the parvy whe made Lhe

error. That's supported by many, many cases in Peunsylvania

law, and I'1l just cite a couuple of them.

One is Kerns versus Minnescta Muatual bLife Insurance
Ccempany, 758, South, 2Zd 413, Eastern Jistrist of Pa, 1099,
Another s Lapio versus Rokins, 729 A.2d 1229 Pa. Super.
1493, Review of the Pennsylvania Law Ercyclopedia 1 PLE
Centract Section 82 makes it very clear that when the party
whu is asserting that there was a mistake and the party who
says that-- :

Well, you know, the problem here is that Mr. Delechanty

recognizes that there was a nistake, and it's nard to get

beyond that. When the party who's trying o assert that the
mistake is meaningless recognizes that there was a mistake,

the contract is voildable by the party that made the mistake.
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Thaat's what happened here. I don't think there's
really @ny quescion that & mistake was made. Ii‘s
arfoertanate. We're, of course, sorry thas the mistake was
maae and we hope that it hadn't been made and we cmntinue'ta

review our procedures and how the system made this error to

try and prevent such thangs Zrom oscurring again. But

mistakes do get nmade, and we'll do everything we can to

prevent 1it,

bt

aon't think that 2t's necessary irn this case over

such an 1ssue £or there <o be an aveidance of what

‘Pennsylvania law provides in terms of keirg & mistake and we

think the law shounld be followed and that mistakes should be
revﬁgni:@d and when the parcty is trying :c.éssert that the
nistake 3h¢u;a be ignored, evern though he,knows'tnat it was
a mistake, he should not be able to enforce that contract.

Finally, PUC's regulaticons den't change Pennsylvania
contract iaw cn the rmislaxes. There can still be & mistake
o the disclosure statement and 1f the wricten cocument is a
nistake we always default pack 1o the oral understaﬁding.

Now, once'Mr, Délehanty brought the i1ssue to the
atnention vf MXErergy, certainly there could have,been a new
disclosure statement sent out. However, he indicated that
he wanted to terminate the agresement at that‘point in time,
and that's whar MXFrergy did rather thar sending out a

repacement disclosure statement so that there wouldn't be
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ar issue. But cerlainly this has the effect of rescinding
the aygreement.

A think thal the time period from January 19th Lo

June 1f8th of 2007 duV1ﬂg which <vis mizstake was discovered

3

&

and vwltimately hrg erv%ce wag terminaten because he did nos

want Lo bo In this contract than MXknergy didn't do dnythlnq
i1 exrsr irn dealing with the issue once it was discovered.
i JUDGE NENE: Thank you, Mr. Berger. Mr. Delehanty,
coenvince me that you tanink you were satitled te 79 cents for
84 years. |

ME. DELEHANTY: 'Th@nk you very much, Your Honor. My
argument is simply that Chapter £2 of Title 52'trumps Mr .
Bezger’gkslaim‘ While I have nu problem if Yeur Honor finds
vhat tne disclosure statement is invalid or voided, that’c
uc prokblem. L

But I take issue with the claim that there's & default
LGl vral understanding.  That's because of Chapter 62

which a*wlwes Lo natural gas suppliers of wniCh MXEnergy

admits that Lo Ttem 3 of their answer 1o tne uomplalnt whers

they say MXEnercy snly provides natural gas supply service
in Pennsylvania.

How, under Chapter 62 there's a dis&lnﬁuré statement
reguired, and T think I pzrnoqéﬁy defined disclosure
statement, L1f that was allowed, earlier when I first began.

JUDGE NENE: Just refor to it again by citatiocn. That
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will be enough.

MK. DELEEANTY: I'm cut of order here. Under Secticn

o

2. 12, definitions, disclosurce statement is defined there as

a written disclosure statement. Then in Section 62.75,

disclosure statenent for resicent.ial and small business
customers, (b), says that the NGS5 shall provide a custcmer a
written disclosure statement containing the terms of service
&t no¢ charge whatever when the customer reguests and NGS
inxtiates service and, (c), the disclosure statement's terms

of service shall be disclosed, irncluding the following terms

ir. addition as applicable, end guote.

They shall provide that. In that disclosure statement
T did recelve & quote for the fixed rate term, as C and D
show., The thing is that that disclosure statement is the
anly basis of an agreerient with an NGS,kand Section 62‘75(d)
3ays a customer shall be provided a three-day right of
rescission period following receipt of disclosure statement
from the NGS. Basically I had three days in order to
rescind it, which I did not and 1 didn‘t.

Now, this 1s the issue. The o¢nly basis of the
agreement with an NGS i1s throuoh the written disclosure
statement. There's no default to dral understanding under
Chapter 62. There's no reference there <that you can default

¢ any understanding. That's the esserce of my case, Your

~Henor, that Chapter 62 trumps the claim of Mr. Berger.




Thank vou.

JUDSE NENE: 8o you're té;iing the Commission that you
believe that you're entitled to¢ this price for the next 84
yeEars? | |

MR. DELEHANTY: No, sir. I'm sorry, sir. ©Oh, boy.
t'm se nervous. I'm sorry. No. No, éir‘ I'm sorry. You
can vold that contract. It doesn*t matter.

If you do, which I suspect you will, then there was no
NGS selented because only if there is a written, a
di@ﬁim%urekstatément agreed to by the customer can an NGS be
selected. No oral or verbal understandings can bo relied
upon is my argument. The code does not support that.
Chapter 62 dees not suppert that.

Therefore, if you void it, then I'm saying that I
would be assigned to Columbia Gas of Pennsylvania. Then 1

ask that their rate, which is my Exhibit x-1, 2, 3, gas

1

H

rates for the same time period of January chrough July 3lst,

o

be admitted into evidence. I forgot te do that.

JUDGE NEN

3

: Well, we're not going to do‘;hat because
your testimony was closed. This is clasing argumeﬁt. He're
not going back to the facts, | |

MR. LDELEHANTY: What I'm asking is that I be assigned
to those rates, okay, be assigned‘as Colunbia Gas of
Pennsylvania was my supplier of last rescrt as applied in

the disclosure statement and is my supplier cf last resort.
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Tharefnre, T wou.ld be‘liable for those rates that are
charged by Columbia Gas of Pernsylvania for the same period
instead of those of MXEnergy. '

My argument 1s that simply without a written
disclosure statement agreed to, ckay, that MXEnergy was nct
my ges snppllér, |

JUDLGE NENE: Thank you very much. Thank you everybedy
ard goodbye. i’;; issue an initial decision at a time when
I get a copy of this transcript. It will be a while. 1I'1l
send out an order when I get the copy of the transcript, and
then you'll get the decision in cue course after that.

I think you can anticipate, ycu prsbably'understand
where I'm going té,ga with this,

MR. BERGER: Thank vou, Your Honor.

JUDGE NENE: You're we.come. Goodbye.

(Whereupon, at li:l4 a.m., the hear.ng ad'ourned.)
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CERTIFICHATE

I hereby certify, as the stenographic reporter, that

the foregoing proceedings were taken stenogravhically by me,

~and thereafter reduced to typewriting by me or under my

direction; and that this transcript is a true and accurate

recurd to the best of my akbility.

COMMONWEALTH REPORTING CO., INC. ’

COMMONWEALTH OF PENNSYLYANIA
~ Notarial Seal ‘ y
Karen L. Cross, Notary Public S i~ C}uﬂa/
Economy Boro, Beaver County By )< M . /3
- My Commission Expires July 26, 2010 . o *‘én s
Mambor, Pennsylvania Assoclaticn of Notaries TES R M e




- PUC Docket C-20077773 . mxe n ergy

Complainant's PO. 90%“;77
TSP Arnapolis Junction, MD 20701-0177
| Exhibit G’ P . 800 785 4373
DTN | | Fax: 240 456 0510
October 25, 2008 | WWW,ITIXenergy.com
350 N. Baiph Avenue Apartment 1f 1 |
Pittsburgh, PA 15202-1162 | Account: 153815410012
. LG B -
; Wiauztﬁg
Dear Charles: “-’ nfMZUU?

, Weicome o] MXanergy, and congratulations for making a decision to do something about
all the uncertainties surrounding natural gas prices.

We want to remind you of the key features of the plan you have chosen and make sure
you know what will happen next,

The Fixed Price program you seiscted guaramfaes you a fixed rate of $0.79 per Cct for the
ontire life of your 999-month agreement. That means no matter what kind of volatility
oocurs in the open market for natural gas, your rate will stay the same, just like a fixed rate
mortgage. For your records, the terms and conditions of your contract are on the back of
this letter.

Hare's what happans rasxt:

e There are some steps involved with setting up your account with Columbla Gas of
Pennsytvania that usually take a few weeks. After that, you will see MXenergy
listed on your utliity bill along with the charges from Columbla Gas of Pennsy!vanta
to service your homs, read your meter and process your bill.

» You pay your bifl directly to Columbla Gas of Pennsylvania, t's that simple
One bill. One payment,

o i you have any questions about your gas supply lines, appliances, meters, or need

to report an smergency, you continue to contact Columbia Gas of Pennsylvania,
Just like you always have.

¢ I you have any questions about the MXenergy portion of your bil, call us directly at
1 800 786-4373, Monday through Friday 8:00 AM to 6: 00 PM EST. ‘

Wae look 'forfward 1o having you as a customert?" T
MXanergy Customer Care Team £y 7] i

DOCUMENT s
FOLDER
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October 14, 2006

Charles Delehanty

350 N Balph Avenue

Apartment 1F

Pittsburgh, PA 15202-1162 ~ Account: 153815410012

Dear Charlepg:

‘Welcome to MXenergy. You have chosen MXenergy's menth-to-month
market-based variable pricing program. MXenergy offers a variety
of price programs including Fixed Rate programs. If you would
like to switch to a Pixed Rate program, please call our toll-free
number and a representative will assist you with our current
programs. ;

We want to remind you of the key features of the plan you have
chogen and make sure you know what will happen next. For your
records, the terms and conditions of your contract are on the
back of thie letter. , ' ‘

Hevre's what happens next:

~® There are some steps involved with setting up your account
with Columbia Gas of Pennsylvania that usually take a few
weeka. After that, you will see MXenergy listed on your
utility biil along with the charges from Columbia Gas of
Pennsylvania to aservice your home, read your meter and
‘process your bill. ‘
* You pay youxr bill directly to Columbia Gaa of Pennsylvania.
Itts that simple. One bill. One payment.
s+ If you have any questions about your gas supply lines,
~ appliances, meters, or need to report an emergency, you
continue to contact Columbia Gas of Pennsylvania, just like
you always have. :
e 1f you have any guestions about the MXenergy portion of your
bill, call us directly at 1-800-785-4373, Monday through
 Priday B:00 AM to 6:00 PM EST.

|  We~1cdk forward to having you aé a customer!

MXenergy Cﬂstcme: Care Team

Charles Dotohanty Welcono Lir.doc
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October 25, 2006

Charles Delehanty
350 N Balph Avenue
Apartment 1F , : o
Pittsburgh, PA 15202-1162 Account: 153815410012

Deaxy Charles:

Welcome to MXenergy, and congratulations for making a decision to

do something about all the uncertainties aurrounding natural gas
prices.

We want to remind you of the key features of the plan you have
chosen and make sure you know what will happen next.

The Fixed Price program you selected guarantees you a fixed rate
of $0.79 per Ccf for the entire life of your 999-month agreement.
‘That means no matter what kind of volatility occurs in the open
market for natural gas, your rate will stay the same, just like a
fixed rate mortgage. For your records, the terms and conditions
of your contract are on the back of thig letter.

Here's what happens next:

e There are somg steps involved with setting up your account
with Columbia Gas of Pennsylvania that usually take a few
weeks. After that, you will see Mienergy listed on your
utdility bill along with the charges from Columbia Gas of
Pennsylvania to service your home, read your meter and
process your bill.

e You pay your bill directly to Columbia Gas of Pennsylvania.
It's that simple. One bill. One payment.

e If you have any questions about your gas supply 11nes,
'applzances, meters, or need to report an emergency, you
continue to contact Columbia Gas of Penmsylvania, just llke
you always have.

¢ If you have any questions about the MXenergy portion of your
bill, call us directly at 1-800-785-4373, Monday through
Friday 8:00 AM to 6:00 PM EST.
We look forward to having you as a customeri

Mienergy Customer Care Team

CPARS0 Delshanty Welcome Lirdoc
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* Charles Delehanty
 Casei2214663

LDC# 153815410012

After review of the account, our records indicate that the customer enrolled on a variable
rate plan which at the time was $0.79. 1 do have & copy of the TPV where the customer is
requesting and enrolling in the variable rate plan. ‘ ,

 The customer was mailed fulfiliment for a fixed rate plan in error. I have attempted to

contact Mr. Delehanty to discuss the issuc but the customer states that we are liars and he
does not want to speak with me,

If there are additional questions or concerns, please fecl fiee to contact ua.

‘Madelyn Greene

Office; 713-357-2621
Pax: 713-357-2993
E-mail: mgreene@mxenergy.com
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PO Box 4971
Houston, TX 77210-4911
www.mxenergy.com

Charles F. Delehanty
350 N. Balph Avenue
Pitisburgh PA 15202

May 7, 2007
Re: Account with MXenergy
Dear Mr. Delehanty:

This confirms your conversations of May 3, 2007 with various MxEnergy Inc.
representatives. During the first of those conversations, which included Ms. Kathy
Tozzini, Mr, Tom Hartmann, our General Counsel, and me, we played a tape recording of
your October 13, 2006 conversation with an MXenergy sales representative, [n that

taped call, you repeatedly agreed that you were signing up for a variable rate offer with
MXenergy. In fact, you were adamant that you wanted the variable rate offering because
you believed that natural gas prices would drop over the coming winter.

You acknowledged during the May3rd conversation that you had completely forgotten

about the taped call as well as agreed that based on the recorded conversation, you had
“entered into and accepted the variable rate offer. You added that now that you

remembered the earlier call, you were bound by the varisble rate offering.

You and Mr. Hartmann also discussed a letter dated October 25, 2007 letter from
MXenergy which erroneously referred to a fixed rate offer of $0.79/ccf for 999 months,
Mr. Hartmann explained to you that the October 25, 2006 letter was an error. He further
explained that the agreed transaction was that which was entered into the phone on
October 13, 2006. The October 25, 2006 letter did not create a new agreement because
there was no mutual agreement to its terms — unlike the phone call on October 13, 2006.
In fact, MXenergy did not have a fixed rate for $0.79 in the Columbia Gas of
Pennsylvania (“CPA") ternitory. Moreover, it has never had a fixed rate offering for 999
- months, as this is over 84 years, it is clear that this was not an intended offer. You
laughed when Mr. Hartmann noted this administrative error. In short, there was no
mecting of minds on the points raised in the Cctober 25, 2006 letter. You agreed with
this and confirmed that once you had heard the tape, you remembered that you had
entered into the variable rate arrangement.

Mr. Hartmann explained that because of the nature of the situation, you could either
continue with MXenergy at the variable rate offering or cancel. You informed us that
you had already started the cancellation process. Mr. Hartmann stated that we would be



glad to »reltaixi you as a customer of which your response was that our cuarent rates were
oo high, but that you would continue to watch them.

Basod on our convé‘rsati’on, you agreed to notify the Penmsylvania Public Utility
Commission (“PAPUC") and CPA that you no longer had a complaint and that the matter
had been resolved. MXenergy agreed to confirm this with the PAPUC and CPA.

It is my understanding that you and Mr. Hartmann had two subsequent calls on May 3,
2007. Mr. Hartmann summarized those conversations to me informing that you called
the PAPUC and CPA to tell them that your complaints had been resoived. In the second,

call you told Mr., Hartmann that CPA informed you that MXenergy would have to initiate -

_ the termination. Mr. Hartmann advised you that this process had already been
undertaken in accordance with your difections. You thanked Mr. Hartmann and ended
the call.

Our position has not changed, despite your letter of May 4, 2007. Based on your desire
to cancel your agreement with MXenergy, 1 immediately contacted the PUC to inform of

our agreement as well as your desire to cancel. We have processed your canceuahon in
accordance with your direction on May 3, 2007.

We apprccmte you as a customer and thank you for allowmg Mchcrgy an opportunity to
~ provide euergy services to your home.
Thank you,

Greta Presley
Compliance Manager



Y
o d e ek A

Charles Delahanty v. MXenergy Inc.
Docket No. R-20077773

MXenergy Exh. 5

DOGUMENT
FOLDER

pockereg

SEP 0 4 2007




June 14, 2007

Commonwealth of Pennsylvania
Pennsylvania Public Utility Coramission
P.0. Box 3265

Harrisburg, PA 17105-3265

RE: Charles F. Delehanty

350 N Balph Avenue

Apartment 1F

Pittsburgh;, PA 15202

{412)734-4448 e

LDC account number: 153815410010002

MXenergy records indicate that Mr. Delehanty contacted MXenergy on 10/13/06 o enroll for
natural gas seivice at the servics location at 350 N Balph Avenue, Apartment 1E, Pittsburgh, PA
15202. Mr. Delehanty requested a variable rate pnce plan and provided hts Columbia Gas of
Pennsylvania account number as 153815410010002,

As a matter of record, the Customer Service Representative (CSR) completed a vetification of the
call and advised the customer that the telephone call was recorded. As part of the verification
‘process, we requested that Mr, Delehanty repeat the information provided as to verify that that we
recorded the inforration accurately in our system. As part of the verification process we asked
Mr. Delehanty his name, the name on the Columbia Gas bill, LDC account number, address, and
it he was the person authorized to enroll his account in the choice program in order to complete

- the new low variable price of .79 (cument price at the point of enroliment). Mr. De!ehanty venﬁed
all information. ,

We mailed a confirmation letter to the customer on 10/14/06 at 350 N Balph Avenue, Apartment

1F, Pittsburg, PA 15202-1162. We mailed a letter to the customer on 10/25/06 outlining the
agreement for $0.79 cents per therm on a variable rate contract. Due to the CSR's selection of a
residential fixed letter for the customer instead of the variable letter caused the generation of a

~vanable rate contract in a fixed contract agreement. Therefore, the incorrect fulfillment was
mailed {o the customer. The fulfillment states that the customer will receive the $0.79 rate per
CCF for the entire life of your 889-month agreement. This was an administrative error on
MXenergy's behalf,

An MXenergy comphance analyst talked with Mr. Delehanty regarding his oomp!amt informing
the customer that the fulfiliment réceived was an administrative error and did not propery
represent the variable rate plan that Mr. Delehanty agreed. Further explaining that a variable rate
plan changes monthly and would not be a consistent rate of $0.79 each month. Delehanty stated
that he did not agree with the response provided and would escaiate the matter.

On May 3, 2007, various MXenergy Inc. representatives initiated a call to Mr. Delehanty, Ms.
Kathy Tozzm:, Mr. Tom Hartmann, and Ms, Greta Presley. The recorded conversation, which
oceurred on October 13, 2006 with an MXenergy sales representative, was played to Mr.
Delehanty. In that taped call, the customer repeatedly agreed that he was signing up fora
variable rate offer with MXenergy.




The customer acknowledged during the May 3, 2007 conversation that he completely forgot
about the taped call as well as agreed that based on the recorded conversation, he entered into
and accepted the variable rate offer.

Mr. Delehanty and Mr. Hartmann discussed a letter dated October 25, 2006 from MXenergy,
which erroneously referred to a fixed rate offer of $0.79/cof for 898 months. Mr. Hartmann
explained that the October 25, 20086 letter was an administrative error,

The October 25, 2006 letter did not create a new agreement because there was not a mutual
agreement to its terms - unlike the phone call on October 13, 2006, MXenergy has never had a
fixed rate offering for 999 months, as the error represents 84 years at a $6.79 rate, it is clear that
this was not an intended variable rate offer. In short, there was no meeting of minds on the points
raised in the October 25, 2006 letter. :

Mr. Delehanty informed us that he had started the cancellation process and would no longer be
an MXenergy customer,

Regards,

Greta Presley

Compliance Manager
mXenergy

711 Louisiana Street, Suite 1000
Houston, TX 77002 =

Phone:  (888-420-2922 extension 32)
Telephone: (713) 357-2648
GPresley@mxenergy.com
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